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PKEFACE  TO  VOLUME  LXXII. 


Perhaps  the  best  known  case  in  this  volume  is  May  v. 
Burdett,  p.  189,  which  decides  that  a  monkey  is  an  animal 
to  be  kept  at  the  owner's  peril.  It  would  be  difficult  to  say 
precisely  what  animals  are,  as  matter  of  law,  held  to  be 
dangerous.  Elephants  are  included  in  this  class  in  England : 
so  the  Court  of  Appeal  held  in  FilAurn  v.  People^ 8  Palace 
and  Aquarium  Co.  (1890)  25  Q.  B.  Div.  258.  It  appears  in 
this  case  luore  clearly  than  in  May  v.  Burdatl  that,  where 
the  animal  is  of  a  wild  and  dangerous  kind,  knowledge  on 
the  defendant's  part  is  as  immaterial  as  negligence,  though 
it  was  formerly  common  to  aver  both.  The  abundant  caution 
of  pleaders  has  been  answerable  for  a  good  deal  of  bad  law 
finding  its  way  into  text-books  and  becoming  current  opinion. 

It  was  still  arguable  in  1 846  that  a  corporation  could  not 
be  indicted  for  a  misfeasance.  The  Court  of  Queen's  Bench 
rejected  that  argument  in  R.  v.  Great  North  of  England  Ry. 
Co.y  p.  262.  Working  piecemeal  and  deciding  no  more  than 
the  facts  required  on  each  occasion,  our  Courts  have  not 
worked  out  many  comprehensive  theories  in  the  metaphysics 
of  the  law  ;  but  they  have  almost  certainly  been  saved  from 
adopting  many  bad  ones.  If  in  the  sixteenth  or  even  the 
eighteenth  century  they  had  considered  as  a  whole  the 
question  utrmn  universitas  delinquere  posait^  modem  judges 
might  have  found  themselves  in  a  sad  entanglement. 

West  V.  iWifo,  p.  575,  expounds  the  subtle  difference 
between  the  position  of  a  sheriff  taking  goods  in  execution 
and  that  of  a  distrainor.  The  sheriff  acquires  a  possession 
justified  by  law,  and  may  become  a  trespasser  by  abusing  it ; 
a  distrainor  does  not  acquire  possession  at  all,  and  is  exempt 
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from  the  danger  of  falling  into  trespass  ah  initio.  We  con- 
fess ourselves  unable  to  sec  any  obvious  reason  for  the 
distinction,  but  it  is  clear  on  the  authorities.  In  Busher  v. 
Thompson^  p.  529,  we  read  of  an  alleged  custom  in  a  borough 
to  convey  freeholds  by  deed  without  livery.  Maule,  J., 
appears  to  have  thought  such  a  custom  might  be  good 
(p.  535).  A  custom  something  like  it  exists  in  the  Isle 
of  Portland  under  the  name  of  "  chiu'ch  gift,"  a  public 
declaration  in  the  church  taking  the  place  of  livery.  White 
V.  Chappie^  p.  669,  has  perhaps  been  less  effectual  in  pre- 
serving the  memory  of  that  strange  pseudo-archaic  tribunal 
the  Palace  Court  than  the  substantially  faithful  record 
of  its  methods  and  practice  suh  tit  *' Jacob  Homnium's 
Hoss,"  in  Thackeray ^s  Ballads  of  Policeman  X.  The  Court 
was  abolished  in  1849. 

At  the  end  of  the  volume  we  reproduce  several  cases 
recorded  only  in  the  Jurist.  In  one  of  them,  Re  Phillips^s 
Charity^  pp.  802,  820,  Knight  Brace,  V.-C,  made  some 
rather  caustic  remarks  on  the  school  trustees  who  expected 
perfection  for  90/.  a  year. 
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NOTE. 

'The  first  and  last  pages  of  the  original  report  according  to  the 
Imaging  by  which  the  original  repoi'ts  are  usually  cited,  are  noted  at 
tlie  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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RODDY  v\  WILLIAMS.  i845. 

(3  Jo.  &  Lat.  1—23.)  AVr^,  18. 

• 

A  release  of  the  equity  of  redemption  was  set  aside  at  the  instance  of  the   ^ib  Edward 
mortgagee,  he  haying  been  induced  to  accept  it,  and,  in  consideration       ^^^^^' 
thereof,  to  covenant  for  the  payment  of  a  perpetual  annuity  to  the  mort- 
gagor, and  to  give  the  mortgagor  a  perpetual  right  of  redemption,  by  ^     ^ 
means  of  misrepresentations  by  the  mortgagor  and  his  solicitor  (who  was 
also  the  solicitor  for  the  mortgagee),  as  to  the  title  of  the  mortgagor,  the 
value  of  the  premises,  and  the  nature  of  the  contract  he  was  entering  into. 

The  costs  of  a  suit  to  set  aside  a  deed  for  fraud  will  not  be  given  against 
a  solicitor,  a  party  to  the  fraud  and  a  party  to  the  suit  in  respect  of  other 
liabilities,  if  they  are  not  prayed  against  him  by  the  bill. 

A  purchaser  of  a  perpetual  rent-charge  had  notice  of  a  deed  making  his 
vendor  tenant  for  life  of  the  lands  on  which  the  rent  was  charged,  and  of  the 
subsequent  deed,  whereby  the  vendor,  suggesting  that  he  was  seised  in  fee 
of  the  lands,  purported  to  convey  them  in  fee,  in  consideration  of  the 
perpetual  rent-charge :  Held,  that  he  was  bound  to  inquire  into  and  had 
notice  of  the  circumstances  under  which  the  latter  deed  was  executed. 

A  person  entitled  to  real  estate,  by  voluntary  conveyance,  settled  it  in 
strict  settlement.  After  the  decease  of  the  settlor,  his  heir-at-law,  who 
was  also  tenant  for  life  under  the  settlement,  upon  his  marriage,  by 
indenture  reciting  the  voluntary  settlement,  conveyed  all  his  interest  in 
the  lands  upon  trust  to  secure  a  provision  for  his  wife :  Qucere,  can  he 
afterwards  insist  that  the  voluntuy  settlement  was  void  because  the 
settlor  was  in  a  state  of  mental  imbecility  when  he  executed  it  ? 

Where  upon  the  whole  mortgage  deed  it  appears,  that  although  the 
redemption  is  expressed  to  be  upon  payment  of  the  principal  money  and 
interest  at  the  end  of  several  years,  yet  the  agreement  of  the  parties  is, 
that  the  interest  shall  be  paid  half-yearly,  in  the  mean  time, — the  mortgagee, 
upon  non-payment  of  the  interest ,  may  foreclose  within  the  period. 

A  defendant  cannot  read  as  against  the  plaintiff  depositions  taken  on 
behalf  of  a  co-defendant. 

In  1886  John  Gonroy,  a  solicitor  and  one  of  the  defendants,  was 
the  only  attorney  and  general  law  adviser  of  Charles  Packenham 

B.B. — ^VOL.  LXXU.  1 


2  1845.    CH.  (IE.)    8  JO.  &  LAT.  1—3.  [r.b. 

RoDDT       Roddy,  the  plaintiff ;  and  acted  for  him  as  such  until  November, 
Williams.     1841. 

[  2  ]  Mr.  Roddy  having  money  to  lend  at  interest,  consulted  Mr.  Conroy 

on  the  subject,  who  advised  him  to  lend  1,000Z.  to  James  Williams, 
upon  the  security  of  a  mortgage  of  certain  houses  and  building 
ground,  in  the  city  of  Dublin,  which  he  represented  to  be  of  the 
annual  vi^ue  of  585Z. ;  and  accordingly,  by  indenture  of  the 
25th  of  March,  1886,  James  Williams,  in  consideration  of  1,0002. 
then  advanced  to  him,  assigned  and  conveyed  to  Charles  P.  Roddy 
several  houses  and  plots  of  ground  held  by  him  under  leases  for 
lives  and  years  reserving  rent,  subject  to  redemption.  In  this  and 
the  subsequent  transactions  between  Mr.  Roddy  and  James  Williams, 
and  his  son  Richard  Williams,  Mr.  Conroy  (who  was  the  brother- 
in-law  of  James  Williams),  was  also  the  solicitor  of  the  Williams's, 
and  acted  as  such,  and  no  other  solicitor  was  employed  in  the 
transactions. 

On  the  1st  of  July,  1886,  James  Williams  mortgaged  other 
houses  and  building  ground,  held  under  leases  reserving  rent,  to 
Charles  P.  Roddy,  to  secure  the  repayment  of  the  further  sum 
of  1,4002.  then  lent  to  him. 

In  1887  James  Williams  applied  to  Mr.  Roddy  for  the  loan  of 
a  further  sum  of  1,8002.,  which  he,  acting  under  the  advice  of 
Mr.  Conroy,  consented  to  advance  upon  the  security  of  a  mortgage 
of  the  same  premises ;  and  it  was  thereupon  agreed  that  the  mort- 
gages of  March  and  July,  1886,  should  be  cancelled,  and  that  a 
new  mortgage  should  be  granted  for  the  consolidated  sum.  And 
accordingly  by  indenture  of  the  1st  of  February,  1887,  James 
Williams  assigned  and  conveyed  the  several  houses,  plots  of 
ground  and  premises,  comprised  in  the  two  former  mortgages, 
to  Charles  P.  Roddy,  his  heirs,  executors,  &c.,  subject  to  redemp- 
[  •s  ]  tion  upon  payment  of  the  sum  of  4,2002.,  with  interest  *for  the 
same,  at  six  per  cent,  per  annum,  from  the  date  thereof,  on  the 
1st  of  February,  1844.  And  James  Williams  covenanted  to  pay 
the  principal  sum  of  4,2002.  with  interest  for  \he  same,  at  the  rate 
aforesaid,  from  the  date  thereof,  on  the  Ist  of  February,  1844  ; 
and  to  discharge  and  perform  the  several  rents  and  covenants 
reserved  and  contained  by  and  in  the  several  indentures  of  lease 
of  the  premises  thereby  assigned:  and  to  indemnify  Charles  P. 
Roddy,  his  heirs,  executors,  &c.,  and  the  premises  thereby  assigned, 
from  all  actions,  &c.,  by  reason  of  such  rents  and  covenants.  And 
Charles  P.  Roddy  covenanted  that  in  case  James  Williams,  his 
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executors,  &c.,  should  duly  and  regularly  pay  the  interest  on  the  Boddy 
principal  sum  of  4,200i.,  half-yearly,  on  the  1st  of  February  and  Williams. 
1st  of  August  in  every  year,  while  the  principal  sum  should  remain 
due  upon  this  security,  or  within  two  months  after  the  said  respec- 
tive days  of  payment,  then  he,  his  executors,  &c.,  would  not  call  in 
or  require  payment  of  the  scdd  sum  until  the  expiration  of  seven 
years  from  the  date  thereof ;  nor  would  he  or  they  institute  any 
proceedings  at  law  or  in  equity,  to  enforce  payment  of  the  principal 
sum,  or  to  foreclose  the  equity  of  redemption  of  the  premises :  but 
in  case  default  should  be  made  in  payment  of  the  interest  money 
within  six  months  after  any  of  the  said  half-yearly  days  of  payment, 
it  should  be  lawful  for  Charles  P.  Boddy,  his  heirs,  executors,  &c., 
to  pursue  and  prosecute  all  or  any  of  his  or  their  remedies  as 
a  mortgagee  of  the  premises  or  otherwise,  by  virtue  of  said  inden- 
ture of  mortgage,  in  the  same  manner  as  if  this  covenant  had  not 
been  made :  and  James  Williams  covenanted  that  he  would  not  pay 
or  tender  the  principal  sum  of  4,2001.,  or  institute  a  suit  to  redeem, 
until  the  expiration  of  the  said  term  of  seven  years. 

Mr.  Boddy  was  also  entitled  to  a  sum  of  4,000L,  which  he  had  [  4  j 
lent  upon  mortgage  to  a  Mr.  Carroll ;  but,  not  being  satisfied  with 
the  rate  of  interest  he  was  obtaining  for  it,  and  James  Williams 
having  applied  to  him  for  a  further  loan,  he,  acting  under  the 
advice  of  Mr.  Conroy,  agreed  to  lend  James  Williams  the  further 
sum  of  4,4662.  18^.  4(2.,  upon  the  security  of  a  mortgage  of  other 
houses  and  plots  of  ground,  represented  to  be  of  the  annual  value 
of  681{. ;  and  for  that  purpose  to  call  in  the  sum  of  4,0002.  lent  by 
him  to  Mr.  Carroll,  which  was  to  form  part  of  the  4,466Z.  18«.  4td. 
And  accordingly,  by  indenture  of  the  1st  of  August,  1888,  James 
Williams,  in  consideration  of  the  sum  of  4,4662.  18«.  4d,,  therein 
stated  to  have  been  paid  to  him  by  Charles  P.  Boddy,  assigned  and 
conveyed  to  Charles  P.  Boddy  several  other  houses  and  plots  of 
ground,  held  under  leases  reserving  rent,  subject  to  redemption 
upon  payment  on  the  1st  of  August,  1845,  of  the  principal  sum  of 
4,4662. 18«.  4(2.,  with  interest  thereon  at  the  rate  of  six  per  cent. 
per  annam,  by  half-yearly  payments  on  every  1st  of  February  and 
Ist  of  August  in  every  year.  And  James  Williams  covenanted 
that  if  at  any  time  thereafter  the  interest  on  the  principal  sum  of 
4,4662.  18«.  4(2.,  or  any  part  thereof,  should  be  behind  or  unpaid 
for  the  space  of  two  months  next  after  any  of  the  days  whereon  the 
same  ought  to  be  paid,  or  in  default  of  payment  of  the  principal 
sum  and  all  interest  due  thereon  on  getting  twelve  months'  notice 

1—2 
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BoDDT       from  Charles  P.  Boddy  requiring  the  same  to  be  paid,  it  should  be 

Williams,    lawful  for  Charles  P.  Roddy  to  sell  and  dispose  of  the  mortgaged 

premises  for  such  price  as  could  be  had  for  the  same,  without  the 

necessity  of  taking  any  proceedings  at  law  or  in  equity  to  foreclose 

the  mortgage. 

[  *&  ]  The  sum  of  1,000!.,  part  of  the  4,4662. 18«.  4(2.,  was  not  ^actually 

paid  to  James  Williams,  but  was  invested  in  stock,  in  the  names  of 
John  Conroy  and  Matthew  Anderson,  as  trustees,  to  answer  a 
litigated  claim  to  a  sum  of  1,0002.,  charged  upon  the  mortgaged 
premises  in  favour  of  Miss  Elizabeth  Coulson. 

Upon  these  several  transactions  between  Mr.  Roddy  and  James 
Williams,  no  investigation  of  the  title  of  Mr.  Williams  was  instituted 
by  Mr.  Conroy,  nor  were  any  searches  for  incumbrances  affecting 
the  mortgaged  property  made,  except  a  registry  search  from  the 
year  1814  for  acts  affecting  three  of  the  plots  of  ground,  and  a 
search  for  judgments,  recognizances  and  Crown  bonds,  against 
James  Williams  alone ;  and  although  in  July,  1888,  Mr.  Conroy, 
with  the  assent  of  James  Williams,  gave  to  Mr.  Roddy  a  rental  of 
all  the  mortgaged  premises,  in  which  the  net  rent  was  stated  to  be 
1,0862.  per  annum,  yet  it  appeared  from  the  accounts  of  Mr.  Conroy, 
who  was  subsequently  appointed  receiver  over  the  lands,  that  the 
annual  net  rental  never  exceeded  the  sum  of  5162.  It  also  appeared 
that  the  mortgage  of  1838  included  premises  which  were  in  the 
possession  of  Sir  Robert  Shaw,  and  were  claimed  by  him  adversely 
to  James  Williams.  The  rental  also  included  premises  which  were 
not  included  in  either  of  the  mortgages. 

By  indenture  of  the  18th  of  October,  1888,  purporting  to  be  made 
between  James  Williams  of  the  first  part,  John  Danaher  of  the 
second  part,  and  John  Conroy  of  the  third  part  (but  which  was 
executed  by  James  Williams  alone)  James  Williams,  in  considera- 
tion of  love  and  affection,  assigned  and  conveyed  to  John  Danaher 
the  several  houses  and  plots  of  ground  comprised  in  the  mortgages 

r  '6  ]  of  the  1st  ♦of  February,  1837,  and  the  1st  of  August,  1888,  upon 
trust  to  the  use  of  James  Williams  for  his  life ;  and,  after  his  decease, 
to  the  use  of  John  Conroy,  his  executors,  &c.,  for  the  term  of 
ninety-nine  years ;  and,  subject  thereto,  to  the  use  of  Richard 
Williams,  only  son  of  James  Williams,  for  his  life ;  remainder  to 
his  first  and  other  sons,  and  the  heirs  male  of  their  bodies  respec- 
tively ;  with  remainders  over.  The  trust  of  the  term  for  ninety-nine 
years  was,  that  John  Conroy,  by  and  out  of  the  rents  and  profits  of 
the  premises,  should  pay  to  Catherine  Conroy  an  annuity  of  502. 
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for  her  life ;  and  also  to  Frances  Williams  an  annuity  of  SOL  for       Roddt 
her  life ;  said  annuities  to  be  paid  half-yearly,  on  every  Ist  of  May    william8. 
and  Ist  of  November ;  the  first  payment  to  be  made  on  the  first  of 
said  days  which  should  happen  after  the  death  of  James  Williams. 
This  deed  was  registered  on  the  20th  of  November,  1888 ;  but  by 
whom  it  was  so  registered  did  not  appear. 

On  the  8th  of  November,  1888,  James  Williams  died.  Bichard 
Williams,  his  only  son  and  heir-at-^law,  obtained  administration  to 
him,  and  went  into  the  receipt  of  the  rents  of  the  mortgaged 
premises ;  and  also  of  the  other  property  which  was  included  in 
the  rental,  but  not  included  in  the  mortgages. 

In  1840  there  was  a  large  arrear  of  interest  due  to  Mr.  Roddy. 
Bichard  Williams  had  also  permitted  the  head  rents  of  the  mort- 
gaged premises  to  become  in  arrear ;  and  the  head  landlords  of 
some  parts  thereof  were  proceeding  by  ejectment  for  non-payment 
of  rent.  Under  these  circumstances,  Mr.  Boddy,  being  anxious  to 
procure  payment  of  the  interest  due  to  him  and  to  provide  for  the 
payment  of  the  head  rents,  applied  to  Mr.  Gonroy  for  his  advice,  as 
^to  the  most  effectual  mode  of  carrying  those  objects  into  effect;  in  [  •?  ] 
answer  to  which,  Mr.  Gonroy  stated  that  he  would  make  an  arrange- 
ment with  Bichard  Williams  whereby  the  head  rents  and  arrears  of 
interest  would  shortly  be  paid  off,  and  the  interest  to  accrue  due 
thereafter  punctually  paid  as  the  same  became  due ;  and  that,  in 
order  to  carry  these  objects  into  effect,  it  would  be  necessary  for 
Mr.  Boddy  to  execute  certain  deeds,  which  he  undertook  to  pre- 
pare. Accordingly  two  indentures  bearing  date  respectively  the 
1st  of  February,  1840,  were  prepared  and  executed  by  the  parties 
thereto.  By  the  first,  which  was  made  between  Bichard  Williams 
of  the  one  part,  and  Gharles  Packenham  Boddy  of  the  other  part, 
after  reciting  the  title  of  James  Williams  to  the  premises  comprised 
in  the  mortgages  of  the  1st  of  February,  1887,  and  the  Ist  of  August, 
1888 ;  and  those  mortgages ;  and  that  James  Williams  had  since 
died  intestate,  leaving  Bichard  Williams,  his  only  son,  child  and 
heir-at-law,  him  surviving,  who  since  his  father's  death  had  obtained 
letters  of  administration  to  him ;  and  that  Bichard  Williams  had 
agreed  and  proposed  with  and  to  Charles  P.  Boddy,  to  sell  and 
assign  over  to  him  all  his  equity  of  redemption  in  the  said  two 
mortgages,  and  all  his  interest  in  the  premises  therein  mentioned, 
in  consideration  of  the  sum  of  50L,  clear  of  all  rent  and  taxes  up  to 
the  Ist  of  February,  1840,  to  which  proposal  Gharles  P.  Boddy  had 
agreed :  it  was  witnessed  that,  in  consideration  of  the  sum  of  50L, 
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Roddy  therein  expressed  to  be  (but  which  was  not  in  fact)  paid  to  Richard 
Williams.  Williams  by  Charles  P.  Roddy,  he,  Richard  Williams,  assigned  and 
conveyed  to  Charles  P.  Roddy,  his  heirs,  executors,  &c.,  the  several 
lots  and  parcels  of  ground  and  houses  in  the  two  indentures  of 
mortgage  mentioned,  and  all  the  estate  and  interest  of  Richard 
Williams,  his  heirs,  executors,  &c.,  therein;  to  hold,  subject  to  the 

[  *B  ]  yearly  *rents  payable  thereout,  but  freed  and  discharged  from  the 
proviso  of  redemption  expressed  in  the  two  mortgages :  and  Richard 
Williams  covenanted  that  he  had  not  done  any  act  to  incumber  the 
premises,  save  and  except  the  two  mortgages  (i) ;  and  for  quiet 
enjoyment  without  interruption  by  him  or  any  person  claiming 
under  him ;  and  for  further  assurance  by  him,  his  heirs,  executors, 
administrators  and  assigns. 

The  second  deed  of  the  1st  of  February,  1840,  was  made  between 
Richard  Williams  of  the  first  part,  Charles  P.  Roddy  of  the  second 
part,  and  John  Conroy  of  the  third  part  It  recited  the  mortgages 
of  the  1st  of  February,  1887,  and  the  1st  of  August,  1888 ;  that 
James  Williams  had  died  intestate,  leaving  Richard  Williams,  his 
only  son,  child  and  heir-at-law,  him  surviving,  who  had  obtained 
letters  of  administration  to  James  Williams ;  and  that  it  had 
been  agreed  upon  between  Richard  Williams  and  Charles  P. 
Roddy  that  Richard  Williams  should  assign,  release,  and  make 
over  to  Charles  P.  Roddy  the  said  lands  and  premises,  except 
lot  No.  54  (2),  and  all  his  estate  and  interest,  and  equity  of 
redemption  therein,  in  consideration  that  Charles  P.  Roddy 
should  pay  to  Richard  WiUiams,  his  heirs,  executors,  &c.,  the 
sum  of  104Z.  per  annum  out  of  the  rents  of  the  said  lands  and 
premises ;  and  also  should  permit  Richard  Williams,  his  heirs, 
executors,  &c.,  to  redeem  the  said  mortgaged  premises  at  any 
time  he  or  they  should  think  proper,  upon  payment  of  all  such 
sums  of  money  as  should  be  then  due  and  owing  upon  foot  of 
the  two  mortgages :  and  further  reciting  that  there  was  then 

[  *9  ]  due  and  owing  to  Charles  P.  Roddy  by  Richard  Williams,  *a 
large  sum  of  money  for  interest  on  foot  of  the  two  mortgages, 
and  that  it  had  been  agreed  that  Richard  Williams  should  pass 
his  bond  to  John  Conroy  and  Matthew  Anderson,  as  trustees  for 
Charles  P.  Roddy,  for  the  principal  sum  of  2001.,  part  of  said 
interest;  and  further  reciting  the  deed  of  equal  date,  and  that 
Richard  Williams  had  executed  his  bond  of  equal  date  for  the 

(1)  Sic.  (2)  This  lot  was  not  excepted  in  the 

deed  of  equal  date. 
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principal  sam  of  200Z. :  it  was  witnessed  that  Charles  P.  Boddy,  Roddy 
in  consideration  of  said  agreement,  should,  and  in  performance  Williams. 
thereof  he  covenanted  with  Bichard  Williams,  that  he,  Charles 
P.  Roddy,  his  heirs,  executors,  &c.,  should  at  all  times  there- 
after, out  of  the  rents,  issues  and  profits  of  said  lands  and 
premises,  pay  to  him  and  them  the  sum  of  104Z.  per  annum, 
by  half-yearly  payments;  and  further,  that  it  should  be  lawful 
for  Bichard  Williams,  his  heirs,  executors,  &c.,  at  any  time  he 
or  they  should  think  proper,  to  redeem  the  said  lands  and  premises, 
upon  payment  of  all  sums  of  money  which  should  be  then  due 
for  principal,  interest  and  costs,  upon  foot  of  said  two  several 
deeds  of  mortgage.  And  John  Gonroy  was  thereby  appointed  the 
attorney  of  Bichard  Williams  and  Charles  P.  Boddy,  to  demand, 
recover  and  receive  the  rents  «due,  and  to  accrue  due  out  of  the 
premises,  to  Charles  P.  Boddy,  his  heirs,  executors,  &c.  And 
Bichard  Williams  and  Charles  P.  Boddy  covenanted  with  John 
Gonroy,  that,  in  consideration  of  his  undertaking  to  act  as  such 
receiver,  and  as  such  to  satisfy  and  pay,  out  of  such  of  the  rents  as 
should  come  to  his  hands,  the  head  rents  payable  in  respect  of  said 
lands,  as  also  the  said  sum  of  1042.  per  annum  to  Bichard  Williams, 
his  heirs,  executors,  &c.,  and  also  the  sum  of  102.,  being  the  costs  of 
said  assignment,  bond  and  of  the  present  deed,  and  then  to  pay  the 
remainder  of  the  rents  of  the  premises  to  Charles  P.  Boddy,  his 
heirs,  executors,  &c.,  for  the  purposes  before-mentioned,  *they,  [  *io  ] 
Bichard  Williams  and  Charles  P.  Boddy,  would  pay  and  allow 
to  John  Gonroy  one  shilling  in  the  pound  on  the  gross  sum 
received  by  him,  and  also  the  costs  of  postage,  stamps  and  any 
expenses  necessarily  incurred  by  him  in  collecting  and  enforcing 
payment  of  the  rents.  And  John  Gonroy  covenanted  with  Bichard 
Williams  and  Charles  P.  Boddy  that  he  would  not,  as  long  as 
the  rents  should  be  payable  as  aforesaid,  quit  such  receivership 
without  giving  six  months'  notice  of  his  intention  to  resign, 
same  to  Bichard  Williams  and  Charles  P.  Boddy,  and  accounting 
for  all  rents  which  should  have  come  to  his  hands.  And  Bichard 
Williams  and  Charles  P.  Boddy  mutually  covenanted  with  each 
other  that  it  should  not  be  in  the  power  of  or  lawful  for  them, 
or  either  of  their  executors,  &c.,  to  discharge  the  present  receiver 
without  the  consent  in  writing  of  both  of  them  for  that  purpose  first 
had  and  obtained. 

For  some  time  previous  to  the  execution  of  those  deeds,  Charles 
P.  Boddy,  who  was  then  about  seventy-five  years  of  age,  was  in 
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BoDDY  a  weak  state  of  health.  The  deeds  were  executed  by  him  in  his  bed- 
William B.  chamber,  to  which  he  wa»  then  confined  by  illness ;  he  executed 
them  sitting  on  his  bed,  and  clothed  only  with  his  dressing-gown ; 
and  one  of  the  witnesses  stated  that  he  was  then,  and  had  been  for 
some  years  previously,  unable,  from  age,  ill  health  and  debility  of 
mind  and  body,  to  give  that  degree  of  attention  to  business 
necessary  for  properly  conducting  same.  The  execution  of  the 
deeds  was  witnessed  by  the  writing-clerk  of  Mr.  Gonroy,  and  by 
Mr.  Watson,  the  brother-in-law  of  Mr.  Boddy,  who  lived  with  him 
and  managed  his  affairs  under  his  directions.  The  writing-clerk 
deposed  that,  prior  to  their  execution,  the  deeds  were  handed. 
[*ii]  to  Mr.  Boddy  by  Mr.  Gonroy,  and  *that  he  appeared  to  peruse 
both  ;  and  that  Mr.  Gonroy,  before  their  execution,  fully  explained 
to  him  the  nature  of  the  deeds,  and  informed  him  that  thereby 
Bichard  Williams  made  over  to  him  all  his  interest  in  the  mortgaged 
premises,  and  also  in  other  properties  not  included  in  the  mortgages, 
in  consideration  of  the  deed  of  annuity.  Mr.  Watson  deposed  that 
about  a  quarter  of  an  hour  after  Mr.  Gonroy  and  Mr.  Williams 
arrived  with  the  deeds,  he  was  called  into  the  bed-room  of 
Mr.  Boddy,  to  witness  their  execution.  Upon  their  execution 
Mr.  Gonroy  folded  up  the  deeds,  and  said  to  Mr.  Boddy :  ''  By  this 
deed  I  am  appointed  receiver,  to  receive  the  rents  for  you ;  and, 
should  I  not  please  you,  you  can  remove  me  at  any  time  you 
please ; "  and  added  emphatically :  "  This  deed  is  in  no  way 
binding  on  you;  you  can  remove  me  at  any  time."  Mr.  Gonroy 
then  departed,  taking  the  deeds  with  him.  The  deeds  were  not 
read  or  explained  to  Mr.  Boddy  in  the  presence  of  Mr.  Watson.  In 
about  a  fortnight  or  three  weeks  after  their  execution,  Mr.  Boddy 
got  the  deeds  from  Mr.  Gonroy,  for  the  purpose  of  reading  them ; 
and  having  read  them,  he  told  Mr.  Watson  that  had  he  been  aware 
of  their  contents  he  never  would  have  signed  them.  And  about  three 
days  afterwards,  Mr.  Gonroy,  having  been  sent  for  by  him,  came  to 
his  room,  and  Mr.  Boddy  then  told  Mr.  Gonroy  emphatically,  that 
had  he  known  the  contents  of  the  deeds  he  would  never  have  signed 
them ;  and,  addressing  the  witness  (Mr.  Watson),  said :  **  Do  you 
bear  it  in  mind  what  I  have  said,  and  that  I  never  will  abide 
by  them."  This  he  repeated  two  or  three  times  to  Mr.  Gonroy; 
adding,  "  I  repeatedly  wrote  to  you  to  let  me  have  any  deed 
or  document,  that  I  was  to  sign,  a  day  or  two  previous  to  my 
signing  them,  that  I  might  have  an  opportunity  of  looking  them 
[•12]       over  and  knowing  their  contents;  but  I  never  can  get  you  *to 
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do  80 ;  and  the  reason  is,  that  yoa  are  in  such  a  hurry  every  time  Boddy 
that  you  come  that  I  never  can  get  any  satisfaction  from  you  as  to  williaus. 
business."  Mr.  Conroy's  writing-clerk  also  admitted,  upon  one 
occasion,  that  the  deeds  had  only  been  partly  read  over  to 
Mr.  Boddy.  About  the  month  of  July,  1841,  there  was  a  meeting 
between  Mr.  Boddy  and  Mr.  Conroy ;  there  were  present  at  that 
meeting  the  attesting  witnesses  to  the  deeds  of  1840.  On  that 
occasion  Mr.  Boddy  charged  Mr.  Conroy  with  having  gotten  him  to 
sign  the  indentures  of  1840  without  having  either  read  them 
to  him  or  allowed  him  to  read  them  himself.  Mr.  Conroy 
denied  the  allegation,  and  insisted  that  the  deeds  had  been  read 
to  Mr.  Boddy  previously  to  his  executing  them.  Mr.  Boddy, 
however,  persisted  in  saying  that  he  had  neither  read  them 
himself,  nor  had  they  been  read  to  him  at  any  time  before  their 
execution.  After  this  meeting,  an  indorsement,  dated  the  5tli 
of  August,  1841,  was  made  upon  each  of  the  deeds  of  1840,  signed 
by  Bichard  Williams,  and  attested  by  Mr.  Conroy,  declaring  that  the 
meaning  of  the  deed  was,  that  Mr.  Boddy  should  have  full  dominion 
over  the  property  on  payment  of  the  1042,  per  annum. 

By  indenture  of  the  22nd  of  September,  1840,  made  between 
Bichard  Williams  of  the  first  part,  Mary  Carding  of  the  second  part, 
and  Alexander  Cheyne  and  Sarah  Carding  of  the  third  part,  being 
the  settlement  executed  on  the  marriage  of  Bichard  Williams 
with  Mary  Carding,  after  reciting  the  title  of  James  Williams  to 
the  several  aforesaid  lands  and  premises,  and  the  indenture  of  the 
18th  of  October,  1888,  and  that  Bichard  Williams  was  entitled 
thereunder  to  an  estate  for  life  in  the  premises  therein  mentioned  ; 
and  that,  being  so  entitled,  he  executed  the  deeds  *of  the  1st  L*i3] 
of  February,  1840  (which  were  fully  set  out) ;  and  also  reciting  an 
agreement  to  settle  the  said  yearly  sum  of  104^,  and  the  rents  and 
profits  of  lots  54  and  81,  and  all  his  right,  title  and  equity  of 
redemption  in  the  lands :  Bichard  Williams  assigned  and  conveyed 
the  annuity  of  104Z.,  and  lots  Nos.  54  and  81,  and  all  and  singular 
the  premises  thereinbefore  mentioned,  and  all  his  estate,  &c., 
therein,  to  Alexander  Cheyne  and  Sarah  Carding,  and  their 
heirs,  executors,  &c.  upon  trust  for  the  separate  use  of  Mary 
Carding,  his  intended  wife,  during  her  life.  This  settlement  was 
prepared  at  Douglas,  in  the  Isle  of  Man,  where  Miss  Carding  and 
her  mother  were  then  resident,  by  Mr.  Cheyne,  who  was  a  barrister ; 
and  was  registered  on  the  4th  of  April,  1848. 

At  the  time  of  filing  the  bill,  there  was  much  more  than  half 
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Roddy  a  year's  interest  due  on  each  of  the  mortgages ;  and  it  had  been  due 
Williams,  for  more  than  the  time  mentioned  in  the  mortgages  respectively. 
The  bill  prayed  for  an  account  of  the  sum  due  to  Mr.  Boddy  on  foot 
of  his  several  mortgage  securities,  and  for  a  foreclosure  and  sale ; 
that  John  Gonroy  should  account  for  so  much  of  the  rents  of 
the  premises  as  were,  or  without  wilful  default  might  have  been 
received  by  him ;  and  that  the  indentures  of  the  first  of  February,  1840, 
might  be  declared  fraudulent  and  void,  and  that  the  plaintiff  might 
be  declared  not  to  be  bound  by  them  ;  and  that  Matthew  Anderson 
and  John  Gonroy  might  be  directed  to  bring  in  the  1,0002.  held  by  them 
as  trustees,  and  to  account  for  the  interest  thereof ;  and  that  same 
might  be  declared  to  be  the  primary  fund  for  the  discharge  of 
the  claim  of  Elizabeth  Goulson,  in  priority  to  the  premises 
comprised  in  the  mortgages  of  1887  and  1888. 

[  *14  ]  Richard  Williams  admitted  that  in  February,  1840,  he  *wa8 

aware  of  the  existence  of  the  deed  of  October,  1888;  but  he 
and  John  Gonroy  denied  its  validity,  alleging  that  it  had  been 
executed  when  James  Williams  was  non  compos  mentis:  and  he 
said  that  it  was  not  any  impediment  or  bar  to  the  deeds  of  the  1st 
of  February,  1840,  having  their  full  legal  operation  given  to  them. 
He  also  admitted  that,  at  the  time  of  the  execution  of  the 
deeds  of  1840,  he  stated  to  Mr.  Boddy  that  he  was  entitled  to 
the  equity  of  redemption, — not  that  he  was  absolutely  entitled 
to  it, — and  had  full  power  to  make  the  arrangement,  to  carry 
out  which  the  deeds  were  executed :  and  he  read  evidence  to 
show  that,  previous  to  the  execution  of  the  deeds  of  1840» 
Mr.  Boddy  had  stated  that  he  had  entered  into  an  arrangement 
by  which  the  management  and  possession  of  the  premises  were 
to  be  given  up  to  him  upon  the  terms  of  his  paying  thereout 
to  Richard  Williams  the  annual  sum  of  1042.,  by  weekly  payments 
of  21.  each  ;  and  to  apply  the  residue  of  the  rent  in  payment  of  the 
arrear  of  head  rent  then  due,  and  the  accruing  gales ;  and  the 
surplus  rents  to  be  applied  in  liquidation,  first,  of  the  interest 
due  to  the  plaintiff  on  foot  of  his  mortgages  ;  and  if  any  overplus, 
that  overplus  to  go  in  sinking  the  principal  of  the  mortgage  debts ; 
and  that  the  deeds  of  1840  were  prepared  and  executed  for  the 
purpose  of  carrying  out  that  arrangement.  He  also  entered  into 
evidence  to  show  that  James  Williams,  at  the  time  when  he 
executed  the  deed  of  the  18th  of  October,  1888,  to  John  Danaher, 
was  imbecile  and  childish,  and  wholly  under  the  control  of 
Gatherine  Gonroy. 
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Mrs.  Williams  denied  notice  of  the  circumstances  under  which       roddt 
the  deeds  of  October,  1838,  and  February,  1840,  were  executed ;    Williams. 
and  insisted  on  her  title  as  a  purchaser  without  notice. 

Mr.  Brooke f  Mr.  Mondhan  and  Mr.  Acheson  Henderson^  for  the        [  16  ] 
plaintiff. 

Mr.  Serjt.  Warren  and  Mr.  Cheyne,  for  Bichard  Williams,  his 
wife,  and  their  infant  child.  * 

Mr.  Pigot  and  Mr.  M'DeimoU  for  John  Conroy. 

Mr.  H.  G.  Hughes  for  Mr.  Anderson. 

Counsel  on  behalf  of  Bichard  Williams  offered  to  read,  as  against 
the  plaintiff,  some  depositions  which  had  been  taken  upon  interro- 
gatories exhibited  to  the  witness  on  behalf  of  Mr.  Conroy ;  but  the 
LoBD  Chancellor  rejected  the  evidence,  stating  that  one  defendant 
could  not  read  evidence  given  on  behalf  of  a  co-defendant,  as  against 
the  plaintiff. 

The  Lord  Chancellor: 

This  bill  is  filed  to  foreclose  two  mortgages,  notwithstanding 
certain  deeds  of  1840,  which  the  bill,  for  the  purposes  of  the  relief 
sought,  prays  may  be  declared  fraudulent,  and  may  be  delivered  up 
to  be  cancelled.  The  case  is  clear  to  this  extent,  that  the  mortgages 
originally  made  to  the  plaintiff  were  such  that,  in  the  events  which 
have  happened,  they  would,  but  for  the  deeds  of  1840,  have  entitled 
the  plaintiff  to  foreclose  them.  If,  therefore,  the  plaintiff  is  deprived 
of  the  rights  he  acquired,  and  the  remedies  incident  to  those  rights, 
under  the  mortgage  deed,  it  must  be  in  consequence  of  the  deeds  of 
1840,  which  I  am  asked  to  declare  void.  The  mortgages  were  pre- 
pared by  Mr.  Conroy,  •who  was  not  only  the  solicitor  of  Mr.  Boddy,  [^le  ] 
Imt  was  also  the  solicitor  and  relative  of  the  mortgagor.  It  has 
been  attempted  to  be  proved  that  the  property  included  in  the 
mortgages  was  wholly  inadequate  to  answer  the  sums  advanced  by 
the  plaintiff.  It  is  difScult  for  me  to  follow  accurately  the  evidence 
which  was  given  respecting  value,  so  as  to  be  able  to  say  that  this 
property  was  of  any  given  value;  but,  considering  what  is  the 
practice  in  such  cases, — and  a  very  sensible  one, — that  no  person 
should  advance  upon  mortgage  more  than  two-thirds  of  the  value 
of  the  property,  I  cannot  say  that  either  the  annual  value  (which 
indeed  has  been  proved  to  be  insufScient  to  pay  the  interest)  or  the 
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Roddy  gross  value,  was  of  that  amount  which,  in  the  ordinary  course  of 
Williams.  ^^^^  transactions,  a  solicitor  would  have  advised  his  client  to  accept 
as  a  security  for  the  money  advanced.  That,  however,  is  only 
important  in  this  case,  as  showing  a  want  of  care  on  the  part  of 
Mr.  Conroy  in  looking  after  the  interests  of  his  client,  the  mortgagee. 
Mr.  Conroy  was  unfortunately  concerned  as  solicitor  for  both  parties; 
and  solicitors  must  be  content  to  abide  by  the  consequences  of  their 
conduct,  if  they  do  that  against  which  the  Courts  have  so  frequently 
cautioned  them.  This  particularly  was  a  case  in  which  each  party 
*  ought  to  have  had  a  separate  solicitor.  As  the  matter  stood  upon 
the  mortgages,  this  would  be  no  more  than  a  case  of  negligence, 
in  which  the  mortgagee  might  have  had  a  cause  of  action  against 
his  solicitor  for  want  of  care.  There  was  no  fraud  in  that  respect, 
but  there  was  great  negligence.  For  example;  the  mortgage  included 
an  estate  at  Bathgar,  which  was  in  possession  of,  and  was  claimed 
by  another  person.  This  consisted  of  seventeen  acres  of  land ;  a 
very  desirable  addition  to  the  other  premises,  if  the  mortgagor  had 
been  entitled  to  the  property;  There  were  also  three  houses  upon 
[  'i?  ]  Ormond  •Quay ;  two  of  which  were  included  in  the  mortgage,  but 
the  third  was  not;  and  yet  when  Mr.  Conroy  came  to  act  as  receiver 
under  the  deeds  of  1840,  he  returned  the  three  houses  as  subject 
to  the  mortgage,  and  thereby  increased  the  actual  rental  by  about 
150Z.  per  annum ;  and  even  then  he  neglected  to  deduct  the  head 
rent  payable  in  respect  of  the  third  house,  whieh  amounted  to  50/. 
per  annum.  His  own  acts  manifest  the  greatest  negligence  as  to 
the  nature  and  circumstances  of  the  property  mortgaged.  Mr.  James 
Williams,  the  mortgagor,  being  advanced  in  life,  executed  a  voluntary 
settlement  of  the  estate ;  and  thereby  made  his  son,  Richard  Williams, 
tenant  for  life,  with  remainder  to  his  sons  in  strict  settlement.  It 
is  nowhere  asserted,  either  by  Richard  Williams  or  by  Mr.  Conroy, 
that  they  were  ignorant  of  the  existence  of  that  deed ;  I  shall  pre- 
sently show  how  they  dealt  with  it:  but  Richard  Williams  has  gone 
into  voluminous  evidence  to  show  that  his  father  was  in  such  a 
state  of  imbecility  and  weakness  of  mind,  at  the  time  of  the  execu- 
tion of  the  settlement,  as  to  be  incapable  of  understanding  what 
he  did ;  but  he  must  know  that  he  has  placed  himself  in  such  a 
situation  that  he  never  can  impeach  it.  Brown  v.  Carter  (i)  estab- 
lishes that  a  voluntary  settlement,  followed  by  marriage,  cannot  be 
impeached.  That  case  was  not  so  strong  as  this ;  for  there  it  did 
not  appear  that  the  marriage  was  had  on  the  faith  of  the  voluntary 
(1)  6  IL  E.  191  (5  Vea.  862). 
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settlement :  but  here,  Bichard  Williams,  in  his  marriage  settlement,       Boddt 
recites  the  voluntary  settlement.    I  think,  therefore,  it  will  be  found,    williamb. 
that  Mr.  Williams  has  not  left  to  himself  any  means  of  impeaching 
that  deed. 

Bat  the  question  before  me  is  not  whether,  having  regard  "^to  the  [  *18  ] 
dealmg  with  those  who  came  in  after  that  voluntary  settlement,  it 
is  impeachable  or  not ;  but  whether  the  parties  acted  fraudulently 
or  not  in  concealing  the  existence  of  that  deed  from  the  knowledge 
of  the  persons  with  whom  they  were  dealing.  That  will  depend 
upon  the  nature  of  the  dealings  between  the  plaintiff  and  Bichard 
Williams,  after  his  father's  death,  and  after  he  had  knowledge  of 
the  voluntary  deed.  I  shall  first  consider  that  question  with  respect 
to  Bichard  Williams.  The  plaintiff  was  much  advanced  in  life,  and 
was  completely  under  the  influence  of  Mr.  Conroy,  and  acted  under 
his  direction ;  and  Mr.  Conroy  was,  at  the  same  time,  his  solicitor, 
and  also  solicitor  for  James  Williams  during  his  life,  and,  after  his 
decease,  for  Bichard  Williams.  After  the  death  of  his  father, 
Bichard  Williams  went  into  possession  of  the  property  and  received 
the  rents  ;  but  neglected  to  pay  the  head  rents,  and  to  keep  down 
the  interest  on  the  mortgages.  In  consequence  of  his  misappli- 
cation of  the  rents,  ejectments  were  brought  to  evict  portions  of 
the  property.  Under  such  circumstances  what  was  the  duty  of 
Mr.  Conroy,  as  representing  both  the  mortgagor  and  the  mortgagee? 
Ought  he  not  have  told  the  plaintiff  that  his  remedy  was  a  simple 
one  and  that  he  ought  to  pursue  it ;  that  he  ought  either  to  bring 
an  ejectment  and  recover  the  possession,  or  file  a  bill  to  foreclose 
and  obtain  a  receiver.  Either  mode  would  give  him  possession  of 
the  property,  and  stop  the  loss  and  dilapidations  occasioned  by  the 
misconduct  of  Bichard  Williams.  But  what  was  the  advice  which, 
I  must  believe,  judging  from  the  deeds  of  1840,  he  did  give  him? 
It  is  stated  in  the  evidence  of  Mr.  Kane,  the  clerk  of  Mr.  Conroy, 
that  those  deeds  were  given  to  the  plaintiff  to  be  read  by  him,  when 
he  was  sitting  up  in  his  bed,  evidently  in  a  state  of  great  bodily 
illness ;  and  that  he  seemed  to  read  them.  Was  there  ever  *such  [  «i9  ] 
mockery  ?  It  requires  all  the  knowledge  which  I  possess,  to  enable 
me  to  understand  the  import  of  them ;  and  yet  I  am  required  to 
presume  that,  because  this  gentleman  seemed  to  read  the  deeds,  he 
acquired  an  accurate  knowledge  of  them.  But  what  was  Mr.  Conroy's 
own  knowledge  of  those  deeds  ?  He  told  Mr.  Boddy  that  the  intent 
of  the  deeds  was  to  vest  in  him  the  entire  interest  in  the  mortgaged 
property ;  and  also  that  they  included  other  properties  than  those 
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BoDDT  which  had  been  mortgaged.  Both  were  misstatements.  The  deeds 
wiLLiAifP.  of  1840  neither  vested  the  absolute  property  in  Mr.  Boddy,  nor  was 
there  other  property  than  that  included  in  the  mortgages  conveyed 
thereby.  But  did  he  tell  him,  that  the  party  who  undertook  to  give 
him  this  absolute  property  had  not  that  property  to  give ;  that  his 
father  had  put  the  property  into  strict  settlement,  and  that  he  him- 
self was  only  tenant  for  life  ?  No ;  and  the  consequence  was,  that 
his  client  obtained  a  bad  title.  The  solicitor,  in  this  instance, 
committed  a  gross  fraud  upon  his  client.  I  cannot  consider  it 
otherwise ;  for  he  was  bound  to  tell  his  client  all  that  he  himself 
knew  of  the  voluntary  settlement.  Upon  the  face  of  those  deeds, 
not  only  is  there  no  notice  of  the  settlement,  but  by  stating  that 
Bichard  Williams  was  heir-at-law  to  his  father,  he  affected  to  show 
that  he  had  title  to  the  quasi  fee,  contrary  to  what  was  the  effect 
of  the  settlement,  which  had  been  registered,  and  of  which  he  had 
full  notice.  Observe  what  is  the  frame  of  those  singular  deeds. 
The  first  deed  recites  the  mortgages  to  Mr.  Boddy,  and  purports  to 
show  a  title,  contrary  to  the  fact,  in  Bichard  Williams ;  it  recites 
that  he  had  agreed  to  sell  and  release  all  his  interest  in  the  property 
to  Mr.  Boddy  in  consideration  of  502. ;  and  that  Mr.  Boddy  in 
consideration  of  that  502.,  was  to  have  the  estates  as  the  absolute 
[  *20]  *owner :  and  then,  in  consideration  of  502.,  Bichard  Williams  con- 
veys all  his  interest  in  the  property  to  Mr.  Boddy,  his  heirs,  &c.. 
to  hold  discharged  of  all  claims  by  Bichard  Williams  upon  it ;  and 
ther6  is  endorsed  upon  this  instrument,  a  receipt  for  502.  as  having 
been  actually  paid  by  Mr.  Boddy,  although  it  is  clear  that  not  a 
shilling  passed  upon  that  occasion  between  the  parties;  and,  there- 
fore, if  this  were  a  bond  fide  transaction,  Mr.  Boddy  remained  liable 
to  Bichard  Williams  for  the  amount  of  that  502.  The  next  deed 
recites  the  former  one :  but  instead  of  reciting  that  the  agreement 
was  that  Mr.  Boddy  was  to  have  the  property  absolutely  upon 
payment  of  the  502.,  it  recites  that  he  is  to  have  it  upon  securing 
to  Bichard  Williams  and  his  heirs  the  annual  sum  of  1042.  for  ever, 
out  of  this  property ;  and  that  annuity  is  made  the  first  charge  on 
the  property,  and  in  addition,  Bichard  Williams  has  a  power  given 
to  him,  whenever  he  thinks  proper,  of  redeeming  the  property.  8o 
that  instead  of  being  the  absolute  owner  of  the  property,  as  the 
first  deed  purported  to  make  him,  Mr.  Boddy  is  by  the  second  deed 
converted  into  a  mere  mortgagee ;  and  he  gives  to  his  debtor,  in 
priority  to  his  mortgage,  a  charge  of  1042.  for  ever,  that  sum  being 
equivalent  to  one-fifth  of  the  entire  rental.    Can  it  be  said  that  the 
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consideration  for  this  was  the  giving  up  the  possession  of  the  pro-       Boddt 

perty  by  Richard  Williams,  when  this  Court,  or  a  court  of  law,    wiluamb. 

would  at  any  moment,  without  difficulty,  have  taken  it  from  him  ? 

Or  can  it  be  said  that  the  property  is  now  to  be  withheld  from  the 

plaintiff,  when  no  consideration  was  given  to  him  for  the  deed  of 

1840?    It  appears  that  Mr.  Conroy  actually  took  the  deeds  away 

with  him,  and  did  not  leave  them  with  Mr.  Boddy ;  what  business 

had  he  with  the  possession  of  them?    Some  time  afterwards, 

Mr.  Conroy  seems  to  have  doubted  whether  the  deeds  expressed 

that  which  he  represented  *as  their  import ;  and  accordingly  there       [  *2i  ] 

is  an  endorsement  on  each  of  the  deeds,  in  his  handwriting,  and 

signed  by  Bichard  Williams,  to  the  effect  **  that  Bichard  Williams 

did  declare  that  the  meaning  of  that  deed  was,  that  Mr.  Boddy 

should  have  full  dominion  over  the  property  on  payment  of  104Z. 

per  annum."    That  is  not  upon  a  stamp ;  but  it  shows,  at  least, 

that  the  deeds  were  drawn  improvidently,  and  did  not  express  the 

intention  of  the  parties ;  for  they  turned  the  old  mortgage  into  a 

Welsh  mortgage,  giving  a  perpetual  right  of  redemption  to  the 

mortgagor,  and  burdened  the  property  with  a  perpetual  annuity 

of  104Z.  per  annum,  in  priority  to  the  mortgage.    In  the  sense  in 

which  this  Court  uses  the  term,  I  think  that  the  whole  transaction 

was  a  mere  fraud  upon  Mr.  Boddy.     It  took  from  him,  without 

consideration,  the  rights  he  had  under  his  mortgage,  and  left  him 

incumbered  with  this  annuity  and  hampered  in  the  assertion  of  his 

rights.    A  more  improvident  and  improper  transaction  I  have  never 

seen.     I  shall,  therefore,  declare  that  those  deeds  were  improperly 

obtained  from  Mr.  Boddy,  and  that  they  are  void,  and  must  be  set 

aside  and  delivered  up  to  be  cancelled. 

If  the  costs  of  this  suit  had  been  asked  for  by  the  bill,  against 
Mr.  Conroy,  I  should  have  had  no  difficulty  in  giving  them.  If  a 
solicitor  will  mix  himself  up  in  such  a  transaction,  the  rule  of  the 
Court  compels  me  to  give  costs  against  him :  but  as  the  bill  does 
not  pray  for  costs  against  him,  I  cannot  give  the  plaintiff  that  relief. 
The  grounds  upon  which  I  set  aside  the  deeds  are,  that  there  was 
fraud  in  concealing  the  existence  of  the  settlement,  which  I  must 
treat  as  a  settlement  binding  upon  the  parties ;  and  that  Bichard 
Williams,  who  assumed  to  be  owner  in  fee,  knew  that  he  was  only 
tenant  for  life  :  and  even  if  that  ingredient  *were  not  in  the  case,  [  *22  ] 
the  deeds  themselves  satisfy  me  that  they  were  improperly  obtained, 
and  ought  therefore  to  be  set  aside. 

The  remaining  question  regards  Mrs.  Williams.  It  is  not  pretended 
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BoDDT  that  she  had  actual  notice,  or  was  personally  implicated  in  the  fraud : 
Williams,  hut  by  misrepresentations  and  concealments  a  fraud  has  been  com- 
mitted ;  and  the  question  is,  between  innocent  parties,  who  is  to 
suffer  by  it.  Upon  the  frame  of  the  deeds  of  1840,  it  is  clear  that 
the  plaintiff  is  entitled  to  relief,  the  moment  it  is  known  that 
Richard  Williams  concealed  from  the  plaintiff  that  he  was  only 
tenant  for  life  of  the  property.  When  the  settlement  upon  the 
marriage  of  Mrs.  Williams  was  prepared,  her  counsel  or  solicitor 
recited  all  those  instruments.  He,  therefore,  must  have  known 
that  Richard  Williams  was  but  tenant  for  life ;  and  that  he  had 
obtained  the  annuity  of  1042.  granted  by  the  deed  of  1840,  upon  the 
representation  that  he  was  the  owner  of  the  quasi  fee.  No  one  is 
more  unwilling  than  I  am,  to  extend  the  doctrine  of  notice  to  the 
prejudice  of  innocent  persons ;  but  I  cannot  think  that  any  profes- 
sional person  could  look  at  those  instruments  without  at  once 
perceiving  that  a  fraud  had  been  committed :  and  indeed  the  counsel 
for  Mrs.  Williams  argued  that  the  settlement  was  framed  with  an 
alternative  view ;  either  to  settle  the  annuity  if  the  deed  of  1840 
could  be  supported,  or  the  lands,  if  it  could  not ;  but  that  in  itself 
would  have  been  a  fraud,  it  being  an  attempt  to  make  an  unim- 
peachable title  in  the  wife,  after  she  had  full  knowledge  of  the 
infirmity  of  her  husband's  title.  I  am,  therefore,  of  opinion,  that 
Mrs.  Williams  must  be  considered  to  have  had  implied  notice  of  the 
fraud  ;  and  therefore  there  mast  be  a  decree  against  her.     She  will, 

[  *23  ]  however,  be  entitled  to  her  annuity  as  against  her  ^husband,  if  there 
be  a  surplus ;  in  which  case  she  will  obtain,  out  of  the  property,  all 
that  her  husband  had  really  a  right  to  give. 

As  to  the  costs  of  this  suit,  I  have  already  decided  that  I  cannot 
give  them  against  Mr.  Conroy ;  but  it  follows  from  what  I  have 
said,  that  he  cannot  have  any  costs ;  he  must  bear  his  own  costs, 
and,  so  far  as  the  suit  was  rendered  necessary  by  his  breach  of  trust 
as  to  the  1,0002.,  he  must  pay  them.  Anderson  is  to  have  his  costs 
against  the  plaintiff;  and  the  plaintiff  to  have  them  over  against 
Conroy :  as  against  Mr.  Williams,  the  decree,  as  a  matter  of  coarse, 
must  be  with  costs.  The  decree  will  be  to  set  aside  the  deeds  of 
1840,  and  for  a  foreclosure.  Reserve  the  costs  of  the  persons 
claiming  incumbrances  until  the  return  of  the  report. 
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A  testator  devised  to  his  son  W.,  his  (testator's)  part  of  the  lands  of  A., 
describing  them  as  **  being  lately  part  of  the  estate  of  J.  K,  and  purchased   °*s0odbn  " 
by  me,  and  in  which  X.  is  jointly  concerned  with  me; "  to  hold  same  to  L.C. 

W.  and  his  assigns  during  Ids  life  and  no  longer,  unless  it  should  happen  [  47  1 

that  W.  should  survive  his  then  present  wife,  and  marry  a  second  wife,  by 
whom  he  should  have  issue  living  at  the  time  of  his  death ;  and  then  and 
in  that  case  he  devised  his  said  part  of  said  lands,  upon  the  death  of  W., 
leaving  issue  male  of  such  second  marriage,  to  such  issue  male,  share 
and  share  alike ;  and  for  want  of  issue  male,  to  the  issue  female  of  such 
second  marriage,  share  and  share  alike ;  and  in  case  it  should  so  happen 
that  W.  should  die  without  leaving  any  such  issue  of  a  second  marriage , 
then  and  in  that  case  he  devised  said  lands  to  his  two  grandsons,  James 
and  John,  and  their  heirs,  and  the  survivor  of  them,  share  and  share  alike, 
to  hold  to  their  own  use  and  benefit  for  ever :  and  in  case  James  and  John 
should  die  without  leaving  issue,  then  he  devised  said  lands  to  his  grand- 
son, M.  M.,  and  his  heirs:  and  in  ease  of  his  death  without  issue,  he 
devised  said  lands  to  his  grandsons,  Robert  and  William,  and  their  heirs, 
share  and  share  alike,  for  ever. 

W.,  having  married  a  second  wife,  died,  leaving  issue  male  by  her,  but  no 
issue  of  his  first  marriage. 

Held,  First,  that  under  a  devise  of  the  testator's  **  part "  of  the  lands,  the 
fee  will  pass. 

Secondly,  that  W.  took  an  estate  for  his  life  only,  with  concurrent  con- 
tingent remainders  in  fee,  first  to  the  sons ;  secondly,  to  the  daughters  of 
W.  by  his  second  marriage,  living  at  his  decease;  and  thirdly  to  the 
testator's  grandsons  in  tail. 

James  Montgomeby,  being  seised  in  fee  of  certain  estates  in  the 
county  of  Fermanagh,  made  his  will  bearing  date  the  18th  of 
December,  1791,  which  (so  far  as  it  is  material  to  the  question  in 
this  case)  was  in  these  words :  "  I  leave,  devise  and  bequeath  to  my  , 
said  son,  William  Montgomery,  all  that  and  those  my  part  of  the 
towns  and  lands  of  Aughnaloos,  &c.,  being  lately  part  of  the  estate 
of  James  King,  Esq.,  situate  in  the  county  of  Fermanagh,  and 
purchased  by  me  under  a  decree  of  the  Court  of  Chancery,  and  in 
which  last-mentioned  lands  John  Watkins,  Esq.,  is  jointly  concerned 
with  me ;  to  hold  the  same,  with  the  rents,  issues  and  profits  thereof, 
and  every  part  thereof,  to  the  said  William  Montgomery  and  his 
assigns,  during  his  natural  life  and  no  longer ;  unless  it  shall  so 
happen  that  my  said  son  shall  survive  his  present  wife  and  marry 
a  second  or  other  wife,  by  whom  he  shall  have  lawful  issue  living  at 
the  time  of  his  death ;  and  then  and  in  that  case,  *if  it  shall  so  [  *^8  ] 
happen,  I  leave,  devise  and  bequeath  my  said  part  of  said  towns 

(1)  Criticised  by  Lord  Maonaohtek  App.   Cas.    890;    Morgan  v.   Thomas 

in  Van  Oruttm  v.  Foxwell  [1897]  A.  0.  (1882)  9  Q.  B.  D.  643,  61  L.  J.  Q,  B. 

658  (see  p.  673),  66  L.  J.  Q.  B.  745,  77  566,  47  L.  T.  281. 
L.  T.  170,  Bowen  v.  Leim$  (1884)   9 
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and  lands  of  Aughnaloos,  &c.,  upon  the  death  of  my  said  son,  leaving 
issue  male  of  such  second  or  other  marriage,  to  such  issue  male, 
share  and  share  alike ;  and,  for  want  of  issue  male,  to  the  issue 
female  of  such  second  or  other  marriage,  share  and  share  alike : 
and  in  case  it  shall  so  happen  that  my  said  son  shall  die  without 
leaving  any  such  issue  of  a  second  or  other  marriage,  then  and  in 
that  case,  I  leave,  devise  and  bequeath  said  towns  and  lands  of 
Aughnaloos,  &c.,  to  my  said  two  grandsons,  James  and  John  Arm- 
strong, and  their  heirs,  and  the  survivor  of  them,  share  and  share 
alike,  to  hold  to  their  own  use  and  benefit  for  ever :  and  in  case  the 
said  James  and  John  Armstrong,  my  said  grandsons,  shall  happen 
to  die  without  leaving  lawful  issue,  then  I  leave,  devise  and  bequeath 
the  said  last-mentioned  towns  and  lands  to  my  grandson  Mun 
Montgomery  Armstrong,  and  his  heirs ;  and  in  case  of  his  death 
without  lawful  issue,  I  leave,  devise  and  bequeath  the  said  last- 
mentioned  towns,  lands  and  premises,  to  my  said  two  grandsons, 
Robert  and  William  Armstrong,  and  their  heirs,  share  and  share 
alike,  for  ever." 

James  Montgomery  died  shortly  after  making  his  will;  and 
thereupon  William  Montgomery  entered  into  possession  of  Aughna- 
loos. His  first  wife  died  in  1886,  without  leaving  any  issue.  In 
1887  he  married  a  second  wife ;  and  died  in  1848,  leaving  the  defen- 
dant, a  posthumous  child,  the  only  male  issue  of  the  second  marriage, 
and  one  daughter,  him  surviving.  The  plaintiff  was  a  judgment 
creditor  of  William  Montgomery,  and  the  bill  was  filed  to  obtain 
payment  of  the  judgment  out  of  his  real  and  personal  estate.  The 
question  was,  whether  William  Montgomery  took  an  estate  for  life 
or  in  tail  under  the  will  of  James  Montgomery. 


[  49  ]  Mr.  Serjeant  Wairen,  Mr,  Monahan,  and  Mr.  J.  Macartney  for 

the  plaintiff,  who  contended  that  William  Montgomery  took  an 
estate  tail. 

The   Solicitor- Oeneral    {Mr.   Greene) ^  Mr.-  Sproule  and  Mr. 
Christian^  for  the  defendant. 


[The  principal   cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

[  60 1        Thb  Lobd  Chanjcellob  : 

I  have  been  anxious  to  consider  the  principles  upon  which  this 
case  is  to  be  decided.    No  man  can  reconcile  the  decisions ;  and 
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the  conflict  between  them  has  arisen,  as  it  appears  to  me,  from 
these  circumstances — a  reliance  altogether  upon  a  general  rale,  that, 
where  there  is  a  general  intent  and  a  particular  intent,  in  favour  of 
the  intention  the  latter  is  to  give  way  to  the  former ;  the  habit  of 
courts  of  law,  to  whom  these  questions  are  generally  referred,  to 
certify  their  opinions  without  any  reasons ;  and  the  deciding  simply 
the  first  question,  that  the  ancestor  takes  a  life  estate  only,  without 
deciding  upon  the  nature  of  the  estate  taken  by  the  heirs  or  issue. 
As,  in  this  case,  at  the  request  of  the  parties,  I  have  undertaken  to 
decide  the  legal  question  without  a  reference  to  a  court  of  law,  I 
shall  consider  the  rules  laid  down  by  my  predecessors,  and  endeavour 
to  found  my  decision  upon  them. 

The  rule  in  Shelley's  case  forbids  the  words  ''  heirs  of  the  body  " 
to  raise  an  estate  by  purchase  in  the  heirs,  where  the  ancestor  takes 
a  previous  estate  of  freehold  under  the  same  instrument.  Mr.  Justice 
Blackstone,  in  delivering  his  opinion  *in  Perrin  v.  Blake  (i),  justly 
observes,  that  this  is  a  rule  of  a  flexible  nature ;  for  if  the  intention 
of  the  testator  be  clearly  and  manifestly  contrary  to  the  legal  import 
of  the  words,  the  technical  rule  of  law  shall  give  way  to  this  plain 
intent  of  the  testator.  But  every  testator,  when  he  uses  the  legal 
idiom,  shall  be  supposed  to  use  it  in  its  legal  meaning,  unless  he 
very  plainly  declares  that  he  means  to  use  it  otherwise.  The  true 
question,  he  said,  was,  whether  the  testator  had  or  had  not  plainly 
declared  his  intent  that  the  heirs  of  the  body  should  take  an  estate 
by  purchase,  entirely  detached  from,  and  unconnected  with  the 
estate  of  their  ancestor ;  or,  in  other  words,  whether  he  meant  to 
put  an  express  negative  on  the  general  rule  of  law,  which  vests  in 
the  person  of  the  ancertor  (when  tenant  of  the  freehold)  an  estate 
that  is  given  to  the  heirs  of  his  body.  The  learned  Judge  then 
proceeded  to  consider  what  evidence  had  been  usually  required  to 
demonstrate  such  a  devious  intention  ;  and  his  summary  is  referred 
to  by  Feame  in  terms  of  admiration  worthy  of  that  great  lawyer. 
They  are,  1,  where  no  estate  of  freehold  is  devised  to  the  ancestor ; 
2,  where  no  estate  of  inheritance  is  devised  to  the  heir,  referring  to 
White  V.  Collins  (2) ;  8,  where  some  words  of  explanation  are  annexed 
by  the  devisor  to  the  word  heirs,  whereby  he  corrects  the  inaccuracy 
of  his  own  phrase,  and  tells  every  reader  of  his  will  how  he  would 
have  it  construed ;  and  4,  where  the  testator  has  superadded  fresh 
limitations  and  grafted  other  words  of  inheritance  upon  the  heirs  to 
whom  he  has  given  the  estate,  whereby  it  appears  that  those  heirs 
(1)  Hargraye's  Law  Tracts,  489.  (2)  Com.  289. 
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were  meant  to  be  the  root  of  a  new  inheritance, — the  stock  of  a  new 
descent.  According  to  the  rules,  as  thus  explained  and  now  not 
disputed,  the  case  of  Perrin  y.  Blake  *itself  admitted  of  no  doubt. 
It  was  a  declaration  by  the  testator,  that  none  of  his  children  should 
sell  his  estate  for  longer  than  his  life ;  and  to  that  intent  he  devised 
his  estate  to  his  son  for  his  life,  remainder  to  a  trustee  and  his  heirs 
during  the  life  of  the  son,  remainder  to  the  heirs  of  the  body  of  the 
son  lawfully  begotten  or  to  be  begotten,  with  remainders  over,  from 
which  no  inference  could  properly  be  drawn  that  the  heirs  of  the 
body  were  to  take  by  purchase. 

There  had  previously  been  a  struggle  to  exclude  the  rule  in 
Shelley's  case,  where  there  was  a  limitation  to  a  trustee  to  preserve 
contingent  remainders.  Lord  Habdwickb  struggled  hard  to  maintain 
this  doctrine,  as  is  proved  by  Lord  Mansfield's  statement  in  Doe  v. 
Laming  {i).  Doe  v.  Laming ^  I  may  observe,  has  been  sometimes 
questioned,  but  I  think  that  it  properly  falls  within  the  fourth 
exception. 

The  case  of  Robinson  v.  Robinson  (2),  which  is  not  even  stated  by 
Feame,  and  I  believe  but  once  incidentally  referred  to,  was  a  case 
in  which  the  words  ''  heirs  of  the  body  "  were  not  introduced ;  and 
yet  it  became  an  authority  ruling  cases  where  the  words  ''  heirs  of 
the  body,"  or  the  like,  were  introduced.  The  devise  was  to  A.  for 
his  life  and  no  longer,  provided  he  altered  his  name  and  took  thit 
of  the  testator  and  lived  at  his  house ;  and,  after  his  decease,  to 
such  son  as  he  should  have,  lawfully  to  be  begotten,  taking  the 
name  of  the  testator ;  and,  for  default  of  such  issue,  to  his  cousin 
and  his  heirs  for  ever :  and,  in  favour  of  the  general  intent,  A.  was 
held  to  take  an  estate  tail.  Lord  Kenton,  who  was  a  profound  real 
property  lawyer,  followed  up  this  case  by  holding,  in  the  great 
majority  of  the  cases  before  him,  that  the  parent  took  an  estate  tail 
to  preserve  the  general  intent.  This  led  *the  Court  to  make  every 
circumstance  bend  to  the  favourite  rule.  In  Doe  v.  Smith  (a),  for 
example,  it  was  overlooked  that  the  heirs  of  the  body  would  have 
taken  estates  of  inheritance  by  force  of  the  very  limitation  ;  and  the 
words  *'  for  ever  "  also  would  have  carried  the  fee.  Succeeding 
Judges  endeavoured  to  restrain  the  rule  where  no  paramount  intent 
was  expressed,  and  where  it  was  not  inconsistent  with  any  express 
devise  in  the  will  that  the  particular  intent  should  prevail ;  but  it 
was  assumed,  for  example,  that  the  testator  could  not  have  intended 


(1)  2  Burr.  1109. 

(2)  1  Burr.  38. 


(3)  4  R.  R.  621  (7  T.  B.  531). 
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any  part  of  the  estate  to  go  over,  so  long  as  there  was  any  descendant 
of  the  tenant  for  life.  Doe  v.  Goff{i)  is  one  of  the  most  remarkable 
instances  ;  where  the  devise  to  the  heirs  of  the  body  as  tenants  in 
common  and  not  as  joint-tenants,  with  a  gift  over  if  sach  issue 
should  die  before  he,  she  or  they  should  respectively  attain  their 
age  or  ages  of  twenty-one  years,  and  with  assistance  derived  from 
another  devise  in  the  will  to  the  same  class,  was  held  to  operate  as 
words  of  purchase  ;  the  parent  taking  only  for  life  and  the  children 
as  purchasers.  But  the  Court  did  not  decide  whether  the  children 
took  estates  tail,  as,  it  should  seem,  if  they  took  by  purchase,  they 
might  have  done ;  or  whether  cross  remainders  could  be  implied. 
At  length,  in  the  case  of  Doe  v.  Jesson  (2)  reported  shortly  in  Maule 
&  Selwyn,  the  Court  of  King's  Bench  held  that  the  devisee  for 
life  took  only  a  life  estate,  although  his  children  would,  according 
to  that  construction,  only  take  life  estates  as  purchasers,  notwith- 
standing that  there  was  a  devise  to  the  heirs  of  his  body,  and  a  gift 
over  for  want  of  such  issue.  This  was  corrected  on  appeal  to  the 
House  of  Lords  (3)  ;  and  as  all  the  issue  were  entitled  to  take,  and 
could  only  take  *  through  the  father,  the  natural  import  was  given 
to  the  words  ''  heirs  of  the  body,"  and  he  was  held  to  take  an 
estate  tail.  This  decision  restored  the  law ;  but  Lord  Bedesdale 
observed,  "  th&t  the  general  intent  should  overrule  the  particular," 
is  not  the  most  accurate  expression  of  the  principle  of  decision. 
The  rule,  he  said,  is,  that  technical  words  shall  have  their  legal 
effect,  unless  from  subsequent  inconsistent  words  it  is  very  clear 
that  the  testator  meant  otherwise.  And  this  has  been  adopted  as 
the  correct  rule  in  Doe  v.  OaUini  (4). 

Li  Doe  V.  Jesson,  Lord  Eldon  observed  that  Doe  v.  Goff  was 
difficult  to  reconcile  with  the  case  before  the  House ;  he  did  not  say 
impossible ;  but  that  case  was  as  difficult  to  be  reconciled  with  other 
cases.  Lord  Bedesdale  went  further,  and  said  it  was  impossible  to 
decide  the  case  of  Doe  v.  Jesson  without  holding  that  Doe  v.  Goff 
was  not  law.  But,  with  sincere  deference,  it  does  not  appear  to  me 
necessarily  to  follow  that  Doe  v.  Goff  must  be  considered  as  over- 
ruled. From  Lord  Bedesdale's  observations,  I  infer  that  he 
<5on8idered  that  the  children  in  Doe  v.  Goff  were  held  to  take  as 
purchasers  for  life  only.  But  the  Court  of  King's  Bench  did  not 
80  decide;  and  as  the  devise  was  to  the  heirs  of  the  body,  the 
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(1)  n  East,  668. 

(2)  5  M.  &  S.  95. 

(3)  21E.  E.  1  (2Bligh,4). 


(4)  39  B.  B.  580  (5  B.  &  Ad.  621 ; 
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persons  taking  under  that  gift  as  purchasers  would  yet  take  estates 
of  inheritance.  In  Burchett  v.  Durdant  (i)  wheriB  the  devise  was  to 
the  heirs  male  of  A.  then  living,  and  to  such  other  heirs  male  or 
female  as  he  should  thereafter  happen  to  have  of  his  body,  it  was 
held  to  operate  as  a  descriptio  persome,  and  consequently  that  the 
heir  took  by  purchase ;  and  it  was  resolved  that  he  had  a  fee,  for 
by  heirs  was  included  all  the  heirs  *of  the  heirs :  and  this  was 
twice  affirmed  by  the  House  of  Lords,  upon  the  very  question  of 
the  fee  passing.  The  Court  of  King's  Bench  did  not  decide,  in 
Doe  v.  Ooff,  whether  cross  remainders  could  be  created ;  if  they 
could,  the  Court  came,  it  would  seem,  to  a  right  conclusion.  If  they 
could  not,  still  a  similar  case  would  be  open  to  consideration.  Doe 
V.  Jefson  only  decided  that  the  words  ''heirs  of  the  body  "  should 
operate  as  words  of  limitation,  where  otherwise  the  issue  could  not 
take  estates  of  inheritance.  It  does  not  follow  that  the  same  rule 
is  to  be  applied,  where  the  children,  taking  as  purchasers,  are 
entitled  to  estates  tail,  and  the  contest  is,  whether  the  father  shall 
take  an  estate  tail  instead  of  the  children,  or  the  gift  over  in  default 
of  issue  shall  have  its  legal  operation.  It  is  of  deep  importance 
that  the  case  of  Doe  v.  Jesaon  should  be  put  on  its  true  grounds. 
In  Doe  V.  Hairey  (2)  the  Court  of  King's  Bench  reversed  a  former 
decision  of  their  own,  upon  the  authority  of  Doe  v.  Jesson,  although 
the  devise  was,  it  would  seem,  sufficient  to  give  to  **  the  heirs  of  the 
body  "  estates  tail  as  purchasers  by  those  words,  or  the  fee  could 
have  passed  by  other  words  in  the  will,  but  cut  down  to  an  estate 
tail  by  the  gift  over  in  default  of  issue. 

It  remains  to  consider  the  construction  of  wills,  where  the  words 
are  "issue  of  the  body,"  instead  of  "heirs  of  the  body."  In  Kinff 
V.  MeUing  (8),  Hale  held  that  the  word  "  issue  "  is  nomen  coUectivum* 
and  takes  in  the  whole  generation  ex  vi  termini,  which  he  proved 
from  the  Statute  De  Donis.  "  Issue,"  Wilmot,  Ch.  J.,  said,  in 
Dodson  V.  Orew  (4),  "  in  its  natural,  ordinary  signification,  means 
a« ;  it  may  be  restrained."  "  It  is,"  he  said  in  2  Wills.  828,  "  a 
plural  word,  and  takes  *in  all  the  sons  "  :  and  Gould,  J.,  observed 
that  the  term  "  issue  "  comprehends  the  whole  generation  as  well 
as  the  word  "heirs."  And  Willbs,  Ch,  J.  (6),  observed  upon 
another  occasion,  that  the  word  "  issue  "  is  nomen  collectivum,  and 
takes  in  the  whole  generation  vi  teimini ;  and  in  common  parlance 


(1)  2  Vent.  311 ;  2  Lev.  232  ;  8.  C. 

(2)  4  B.  &  G.  610. 

(3)  1  Vent.  225. 


(4)  Wilmot*B  Notes,  276. 

(5)  Willes,  353. 
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it  is  taken  to  mean  heirs  of  the  body  (which  is  the  best  rule  to  judge 
oi  the  construction  of  the  words  of  the  will).  Its  ordinary  meaning 
is  all  descendants  ;  and  when  it  is  used  in  this  sense  it  is  equivalent 
to  heirs  of  the  body,  and  the  rules  upon  those  words,  to  which  I 
have  already  referred,  equally  apply  to  limitations  to  issue  of  the 
body.  This  is  well  explained  by  Mr.  Baron  Aldbrson  in  delivering 
the  judgment  of  the  Court  in  Lees  v.  Mo8ley{i).  Lord  Kenton, 
however,  in  Denn  v.  Puckey  (a)  thought  that  a  devise  **  to  the  issue 
male  of  his  body  lawfully  begotten,  and  to  the  heirs  and  assigns  of 
such  issue  male,"  would  not  extend  to  more  than  one  son ;  and  he 
conceived  that  the  eldest  must  there  have  taken  the  absolute  interest 
in  the  estate.  But  this  is  not  reconcilable  with  the  opinion  of  the 
Court  in  Roe  v.  Orew  (a),  and  is  too  restricted  a  construction  of  the 
flexible  word ' '  issue. '  *  It  may,  as  in  Loddington  v.  Kime  (4) ,  be  confined 
by  the  context  to  a  single  person,  but  that  is  not  its  natural  meaning. 
It  is  settled  that  the  word  ''  issue,"  in  a  will,  is  either  a  word  of 
purchase  or  of  limitation,  as  will  best  effectuate  the  intention  of  the 
testator  (5) ;  and  the  difficulty  under  which  we  labour  is,  to  reconcile 
the  cases  with  the  general  rule ;  for  although  the  latter  should  be 
our  guide,  yet  it  would  be  dangerous  to  depart  from  the  actual 
decisions.  The  distinction  ^between  heirs  male  of  the  body,  and 
issue  male  of  the  body,  is  strongly  illustrated  by  the  case  of 
Backhouse  v.  WeUs  (6).  A  devise  to  A.  for  his  life  only,  sans  waste, 
and  after  his  decease  then  to  the  issue  male  of  his  body,  lawfully 
to  be  begotten,  if  God  should  bless  him  with  any,  and  to  the  heirs 
male  of  the  body  of  such  issue  lawfully  begotten,  and  for  default  of 
such  issue  over ;  and  A.  was  held  to  take  for  life  only,  and  the 
limitation  to  the  issue  was  a  description  of  the  person  to  take  the 
estate  tail.  Fearne  cites  this  case  without  disapprobation,  and 
remarks  that  Lord  Chancellor  Parker  observed,  that  if  the  words 
''heirs  male  "  had  been  used  instead  of ''  issue  male,"  the  operation 
of  the  law  would  have  been  too  strong  for  the  intention  of  the 
testator.  In  that  view,  I  may  observe,  that  case  would  have  been 
similar  to  Shelley's  case.  From  the  report  in  10  Mod.  181,  how- 
ever,  it  is  not  improbable  that  the  Court  considered  the  word 
''issue"  as  used  in  the  singular  number;  for  the  remainder  is 
stated  to  have  been  "  to  the  heirs  males  of  the  body  of  that  issue." 
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(1)  41  B.  E.  348  (1  Y.  &  C.  (Ex.  Eq.) 


(2)  2  B.  B.  601  (5  T.  B.  299). 

(3)  Cited  7  T.  B.  733.    See  4  B.  B. 
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(4)  1  Salk.  224. 

(5)  2  Wils.  323. 

(6)  1  Eq.  Ca.  Abr.  184,  pi.  27. 
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Thus  far  it  appears  to  be  clearly  settled  that  a  devise  to  A.  for 
life,  with  remainder  to  his  issne,  with  superadded  words  of  limita- 
tion, in  a  manner  inconsistent  with  a  descent  from  A.,  will  give  to 
the  word  ''  issue  "  the  operation  of  a  word  of  purchase.  This  is 
established  by  a  series  of  cases  from  Doe  d.  Cooper  v.  CoUis  (i)  to 
Greenwood  v.  RothweU  (2),  with  which  it  may  be  found  difficult  to 
reconcile  the  decision  in  Tate  v.  Clarke  (3).  But  I  say  this  with 
hesitation,  and  with  great  respect  for  the  learned  Judge  who 
pronounced  the  latter  decision. 

The  cases  are  more  difficult  to  manage  where  there  is  a  *devise 
over  for  want  of  issue.  Of  this  the  case  of  Roe  v.  Grew  (4),  which 
is  a  great  authority,  affords  a  good  example.  The  case  is  not 
distinguishable  from  Backhouse  v.  Wells,  as  reported  in  1  Eq.  Ga.  Abr. 
A  devise  to  A.  for  his  life,  and  after  his  decease  to  the  use  of  the 
issue  male  of  his  body,  lawfully  to  be  begotten,  and  the  heirs  male 
of  the  body  of  such  issue  male ;  and,  for  want  of  such  issue  male, 
to  B.,  his  heirs  and  assigns,  for  ever.  It  was  decided  that  A.  took 
an  estate  in  tail  male.  This  was  principally  on  the  ground,  that 
the  testator,  although  he  intended  all  the  sons  to  take,  meant  to 
limit  the  operation  of  the  devise  to  one  at  a  time,  in  a  course  of 
succession  which,  it  was  said,  might  have  been  more  doubtful  if 
the  word  had  been  in  the  plural  number,  "  bodies ; "  and  also 
because  no  part  was  intended  to  go  over  until  a  failure  of  issue, 
and  cross  remainders  could  not  be  implied.  Some  error  has  crept 
into  the  report,  as  it  seems  to  have  been  supposed  that  the  quasi 
descent  established  in  Mandeville's  case,  where  the  ancestor  took 
no  estate  of  freehold,  could  apply  to  that  case,  where  the  father  did 
take  an  estate  of  freehold.  It  was  perhaps  by  conjecture  that  the 
Court  decided  that  the  testator  intended  the  issue  to  take  one  at  a 
time  only,  and  in  succession  ;  and  that  ground  cannot  prevail  where 
it  is  manifest  that  the  issue  were  all  intended  to  take  together,  and 
equally.  This  case  was  followed  by  Denn  v.  Puckey  (6)  and  Frank 
V.  Stovin  (6).  Words  expressly  creating  a  tenancy  in  common  have 
often  been  rejected.  The  strongest  case  in  the  books,  perhaps,  is 
King  v.  Burchell  (7),  which  Lord  Bosslyn,  in  Jacobs  v.  Amyatt  (8), 
thought  must  be  misreported.     The  full  note  of  it,  in  4  T.  B.  296, 


(1)  2  E.  E.  388  (4  T.  E.  294). 

(2)  63  E.  E.  423  (6  Scott,  N.  R  670). 

(3)  49  R  E.  296  (1  Beav.  100). 

(4)  Wilmot's  Notes,  272. 

(5)  2  E.  E.  601  (5  T.  R  299). 


(6)  3  East,  648. 

(7)  Amb.  379. 

(8)  4  Br.  C.  C.  542.    See  35  E.  E. 
158. 
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shows  that  the  case  was  more  powerful  in  expression  than  as  it  is 
qaoted  by  Feame.  That  case  *may  have  turned  upon  the  proviso 
against  alienation ;  but  I  never  could  reconcile  my  mind  to  the 
decision. 

There  appears  to  be  no  reason  to  doubt,  that  in  most  of  these 
cases,  the  words  would  include  all  the  sons  or  children,  according 
to  the  expression ;  and  when  there  are  superadded  words  of  limita- 
tion, they  can,  of  course,  take  the  inheritance  either  in  tail  or  in 
fee,  according  to  the  intention.  The  difficulty  arising  from  the 
intention,  that  no  part  was  to  go  over  until  a  total  failure  of  issue, 
may  be  got  over  by  implying  cross  remainders.  There  is  no  diffi- 
culty in  raising  cross  remainders  by  implication,  where  the  testator 
gives  the  estate  over  on  the  death  of  all,  without  issue,  according 
to  the  opinion  of  Eyrb,  Ch.  J.  and  of  Lord  Kbnyon  in  Bumsall  v. 
Dai^  (1) :  and  in  Doe  v.  Ooff{2)  the  Court  treated  the  same  ques- 
tion in  effect  as  an  open  point,  where  the  gift  over  was  upon  the 
failure  of  issue  at  a  particular  period.  If  the  Court  can,  from  the 
words  introducing  the  gift  over,  collect  a  clear  intention  that  the 
estate  shall  not  go  over  until  the  issue  wholly  fail,  effect  should 
rather  be  given  to  that  manifest  intention,  by  raising  cross 
remainders,  than  by  vesting  an  estate  tail  in  the  father  at  the 
expense  of  the  children.  The  words  ''  in  default  of  such  issue," 
may,  in  the  generality  of  cases,  be  properly  brought  in  aid  of  an 
intention  to  give  the  inheritance  by  the  previous  words ;  and  if 
the  children  cannot  take  it,  the  father  must,  according  to  Doe 
V.  Jesson:  but  it  is  a  very  different  question  whether,  if  cross 
remainders  cannot  be  implied,  but  the  children  can  under  the  words, 
take  estates  tail, — for  example,  as  purchasers, — they  ought  not  to 
be  allowed  to  do  so,  although,  uppn  the  death  and  failure  of  issue 
of  each,  his  share  may  vest  in  the  remainder-man  according  to 
the  strict  *legal  import  of  the  words ;  rather  than  altogether  to 
sacrifice  the  rights  of  the  issue  as  purchasers.  In  this  view  the 
doctrine  in  Dve  v.  Ooff  is  most  important,  and  the  doctrine  in 
these  cases  requires  to  be  fully  re-considered.  Where  there  are 
superadded  words  of  limitation,  and  the  issue  can  take  the  fee,  and 
there  is  only  a  limitation  over  in  a  contingent  event,  the  issue  will 
take  as  purchasers,  according  to  Lees  v.Mosley  (8),  following  previous 
authorities. 

These  observations,  which  I  make  with  a  view  to  clear  up  the 
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doubts  on  this  branch  of  the  law,  and  not  to  cast  doubt  on  the  law» 
bring  me  to  the  case  now  before  me.  The  devise  is  of  his  part  of 
the  towns  and  lands,  being  lately  part  of  the  estate  of  J.  E., 
situate  in  the  countj  of  Fermanagh,  and  purchased  by  him  under 
a  decree  of  the  Court  of  Chancery,  to  hold  the  same  to  William 
Montgomery  and  his  assigns,  during  his  life  and  no  longer,  unless 
it  shall  happen  that  he  shall  survive  his  present  wife,  and  marry  a 
second  or  other  wife,  by  whom  he  shall  have  lawful  issue  living  at 
the  time  of  his  death :  and  in  that  case,  he  devises  his  said  part  of 
the  said  towns  and  lands,  upon  the  death  of  his  said  son  leaving 
issue  male  of  such  second  or  other  marriage,  to  such  issue,  share 
and  shai'e  alike ;  and  for  want  of  issue  male,  to  the  issue  female  of 
such  second  or  other  marriage,  share  and  share  alike  :  and  in  case 
it  shall  happen  that  his  son  shall  die  without  leaving  any  such 
issue  of  a  second  or  other  marriage,  then  he  devises  the  said  towns 
and  lands  to  his  two  grandsons  and  their  heirs,  and  the  survivor 
of  them,  share  and  share  alike,  with  gifts  over,  which,  by  implica- 
tion, cut  down  this  fee  to  an  estate  tail.  Now  upon  this  devise  I 
think  it  clear  that  the  testator  intended  *his  son  to  take  for  life 
only,  and  the  sons  or  daughters  of  the  son  by  any  subsequent 
marriage  to  take  the  fee,  as  purchasers  as  tenants  in  common ; 
and  the  grandsons,  the  remainder-men,  only  to  take,  as  in  Lodding- 
ton  V.  Kime,  upon  the  contingency  of  the  first  devise  not  taking 
effect.  The  question  is,  whether  I  can  by  law  give  effect  to  that 
intention.  I  am  of  opinion  that  the  devise  of  the  part  of  the 
testator,  as  well  as  of  the  lands,  will  in  this  case  pass  the  fee.  The 
devise  is  of  all  that  and  those  his  part  of  the  towns  and  lands  pur- 
chased by  him  under  a  decree.  Now  what  he  purchased  under 
the  decree  was  the  part  in  fee ;  and  that  he  has  devised.  It  is  not 
a  portion  carved  out  of  his  estate,  or  an  interest  in  his  estate  left 
undisposed  of  by  previous  disposition.  The  opinion  expressed  by 
Lord  Ellbnborouoh  in  Bebb  v.  Penayreii)  was  followed  by  the 
decision  in  Paris  v.  Miller  (2),  that  the  words,  **  my  share,"  being 
of  a  thing  existing  in  the  testator  as  it  was  devised,  denoted  the 
interest,  and  passed  the  fee.  So  a  devise  by  a  remainder-man  in 
fee,  of  all  his  remainder,  was  held  to  pass  the  fee:  Baker  v.  Wall  (8). 
That  construction  is  aided,  in  this  case,  by  the  gift  over,  which  is 
merely  substitutionary,  and  not  a  regular  remainder  expectant 
upon  the  particular  estate,  and  would  carry  the  inheritance.    It  is 


(1)  11  East,  160. 

(2)  5  M.  &  S.  408. 


(3)  1  Ld.  Bay.  187. 
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singalar  that  in  the  gift  over  to  the  grandsons,  in  which  express 
words  of  inheritance  are  introduced,  the  devise  is  of  the  towns  and 
lands,  and  not  of  his  part.  The  devise  to  the  son  is  confined  to 
his  life  and  no  longer,  which  latter  words,  it  has  been  said  in 
previous  cases,  merely  express  the  operation  of  a  simple  devise  for 
life;  and  yet,  as  they  are  exclusive  and  emphatical,  they  are,  I 
think,  entitled  to  weight,  although,  when  the  intention  requires  it, 
they  may  be  wholly  rejected.  Here  the  words  *which  follow 
appear  to  me  to  neutralize  them ;  for  although  I  do  not  agree  that 
the  subsequent  words  show  an  intention  to  enlarge  the  life  estate, 
yet  they  do  show  that  the  words  "  and  no  longer  *'  meant  that  the 
estate  should  no  longer  continue  in  his  line.  I  consider  them, 
therefore,  as  of  no  weight  in  this  case.  It  is  only  upon  the  con- 
tingency of  a  future  marriage,  and  issue  by  such  a  marriage,  that 
there  is  a  new  devise,  still  of  his  said  part,  upon  the  death  of  his 
son  leaving  issue  male  of  such  second  or  other  marriage,  to  such 
issue  male  share  and  share  alike.  This  new  and  distinct  devise, 
to  arise  upon  the  son's  death,  leaving  issue  male  of  a  second  or 
other  marriage,  was,  I  think,  a  devise  "  to  such  issue  male  "  as 
purchasers.  He  intended,  I  think,  to  provide  for  his  son's  sons 
by  a  subsequent  marriage,  who  should  be  living  at  his  death, 
although  it  is  not  necessary  for  me  to  decide  that  the  gift  was,  in 
every  case,  confined  to  sons ;  they  were  all  to  take  at  once,  which 
is  incompatible  with  a  descent  from  their  father ;  and  they  were  to 
take  share  and  share  alike,  which  distinguishes  the  case  from 
Roe  V.  Oreiv,  and  marks  the  intention  that  they  should  take  by 
purchase,  and  is  quite  consistent  with  a  devise  to  issue  male  where 
those  words  operate  as  words  of  purchase.  '*  And  for  want  of  issue 
male,  to  the  issue  female  of  such  second  or  other  marriage,  share 
and  share  alike."  Here  the  words  introducing  the  substitutionary 
gift  to  the  issue  female  or  daughters,  mean  not  a  failure  of  issue 
male  at  any  time,  but  a  want  of  issue  male  entitled  under  the 
previous  gift.  This  is  warranted  by  many  authorities.  I  need 
only  refer  to  Loddington  v.  Kime  (i),  and  the  case  of  Ginger  v.  White, 
in  Willes,  cited  at  the  Bar :  indeed  it  is  proved  by  the  context  in 
this  case ;  for  the  next  gift  is,  in  case  his  son  shall  die  without 
leaving  any  *such  issue  of  said  second  or  other  marriage,  to  the 
grandsons.  This,  therefore,  is  a  gift  to  the  son  for  life,  with  con- 
current contingent  remainders  in  fee,  of  which,  as  in  Loddington  v. 
Kime,  only  one  was  to  start,  according  to  the  event ;  and  it  is  not 

(1)  1  Salk.  224. 
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affected  by  the  deciflions  in  Roe  v.  Oretv,  Denn  v.  Puckey,  and  that 
line  of  cases. 

I  do  not  consider  it  a  sufficient  objection  to  this  construction, 
that,  in  cases  which  might  occur,  the  testator's  probable  intention 
might  not  be  fully  carried  out.  I  have  given  full  effect  to  the 
dispositions  in  his  will,  according  to  his  intention  and  consistently 
with  the  rules  of  law.  If,  with  the  view  to  effect  some  supposed 
general  intent,  not  expressed,  of  the  testator,  I  were  to  hold  this  to 
be  an  estate  tail  in  the  tenant  for  life,  I  must  reject  the  contingency 
upon  which  the  estates  to  the  children  were  to  arise,  and  the  alter- 
native contingency  upon  which  alone  the  property  was  to  go  over. 
I  must  give  an  estate  which  would  go  to  the  elder  son  in  preference 
to  all  the  rest,  although  the  testator  has  expressly  directed  that 
they  shall  all  take  equally:  the  daughters  also  would  take  not 
exactly  as  he  has  directed,  and  they  would  all  take,  if  indeed  their 
parent  suffered  the  descent  to  take  place,  a  different  estate  of 
inheritance  from  what  he  intended.  He  intended  the  estate  to 
vest  in  sons  living  at  his  son's  death ;  if  no  sons,  in  daughters 
then  living ;  if  neither  sons  nor  daughters  then  living,  in  the 
grandsons.  I  should  not  only  violate  these  clear  intentions,  but  I 
should  unnecessarily  place  the  children  wholly  in  the  power  of  the 
parent,  whilst  the  testator  himself  has  anxiously  provided  for  them 
independent  estates,  which  he,  no  doubt,  believed  their  father  could 
not  affect.  The  examination  of  the  authorities  has  satisfied  me 
that,  whilst  I  have  kept  within  the  true  rule  of  law,  I  have  not  run 
counter  to  any  authority.  No  Judge  is  less  disposed  than  I  am  to 
take  from  the  words  **  heirs  of  *the  body,"  or  the  words  "  issue  of 
the  body,"  used  as  words  of  limitation,  their  full  force  and  opera- 
tion, in  raising  an  estate  tail  in  the  ancestor  ;  but  I  could  not  con- 
sent to  deny  to  clear  words  of  explanation  or  qualification  their 
like  force,  where  the  words  of  the  will  could  be  satisfied,  and  yet 
the  inheritance  pass  to  the  children  as  purchasers,  for  an  estate  of 
inheritance,  according  to  the  testator's  intention. 
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Probate  to  one  of  several  executors,  the  right  of  the  other  being  reserved, 
enures  to  the  benefit  of  all;  and  upon  the  death  of  the  executor  to  whom       gTroD^jf  "^^ 
probate  has  been  granted,  the  other  executor  may  accept  the  office ;  and,  l,o.  ' 

upon  doing  so,  fully  represents  his  testator  without  further  probate.  [  H4  ] 

A  slight  act  of  intermeddling  with  the  assets  by  the  surviving  executor, 
who'  had  not  joined  in  proving  the  will,  will  amount  to  an  acceptance  of  the 
office  of  executor,  and  will  preclude  him  from  afterwards  refusing  to  act. 

A  debt  due  from  a  trading  firm  of  four  persons,  was,  with  their  know- 
ledge, assigned  by  the  creditor  to  two  of  the  partners,  upon  certain  trusts. 
One  of  the  partners  (not  a  trustee)  afterwards  retired,  leaving  in  the  new 
firm  sufficient  assets  to  discharge  all  the  liabilities  of  the  old  firm.  The 
trustees,  with  the  knowledge  of  the  retiring  partner,  i>ermitted  the  trust 
fund  to  remain  outstanding  upon  the  securify  of  the  new  firm.  It  was 
afterwards  lost,  in  consequence  of  breaches  of  trust  to  which  the  retiring 
partner  was  a  consenting  party  :  Held,  that  he  was  answerable,  qiid  debtor, 
to  the  cestui  que  trust  for  the  loss :  but  the  Court  would  not  give  relief 
against  him,  as  a  i>er6on  who  had  concurred  in  the  breach  of  trust,  for  the 
bill  did  not  ask  that  relief  against  him. 

Though  the  settlor  should  authorize  the  trustees  to  continue  the  trust 
funds  upon  the  i>er8onal  security  of  a  trading  firm,  in  which  he  had  invested 
them,  yet  the  trustees  are  guilty  of  a  breach  of  trust,  if,  upon  a  change 
taking  place  in  the  firm,  they  permit  the  fund  to  remain  upon  the  personal 
security  of  the  new  firm. 

[In  the  coarse  of  this  case  a  question  arose  whether  a  defendant 
who  was  named  as  executor  but  had  not  proved  the  will  was 
liable  to  be  sued  as  executor.  The  material  facts  sufficiently  appear 
from  the  following  passage  in  the  judgment  of  the  Lobd 
Chancellor.] 

I  am  not  called  upon  to  decide  the  general  question,  whether,  [  92  ] 
one  executor  having  proved,  the  probate  operates  as  a  probate  to  all, 
to  the  extent  that  the  survivor,  though  he  has  not  joined  in  obtain- 
ing probate,  continues  the  executor  without  further  probate.  My 
opinion,  however,  and  upon  consideration,  is,  that  such  is  the  law. 
The  cases  do  not  determine  the  point  one  way  or  the  other ;  and 
nothing  can  be  more  unsatisfactory  than  the  opinions  upon  the 
subject.  In  Cottle  v.  Aldrich  (2),  Le  Blano,  J.,  says,  "  that  on  the 
death  of  the  executor  who  had  proved,  the  other  executor  might 
have  come  in  and  proved,  or,  without  proving,  might  have  taken 
the  effects  and  acted  as  executor."  But  as  the  form  of  the  probate 
in  such  a  case  is  to  reserve  power  to  the  other  executor  to  come  in 
and  prove  the  will,  it  has  been  the  practice  for  the  surviving 
executor  to  prove  the  will.    I  must  consider  what  is  the  legal  effect 

(1)  In  re  Stevens  [1897]  1  Ch.  422,      1  Ch.  162,  67  L.  J.  Ch.  118,  C.  A. 
4;}0,  66  L.  J.  Ch.  155;  affirmed  [189S]  (2)  4  M.  &  S.  175. 
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Onififi»B  of  probate  to  one  of  several  executors.  Before  probate,  all  the 
Gnif  jf  INS.  executors  have  a  common  authority  over  the  assets ;  they  can  be 
sued  or  release  a  debt,  and  may  do  many  other  acts  as  executors. 
They  can  even  maintain  an  action,  although  at  the  trial  they  must 
show  that  they  have  obtained  probate.  These  instances  prove  that 
the  property  is  in  the  executors  before  probate.  It  is  said  that  it  is 
no  longer  necessary  for  an  executor  who  has  not  proved  to  be  made 
a  party  to  a  suit  in  equity,  or  an  action  at  law ;  and  for  that,  the 
case  of  Daviea  v.  Williams  (i)  has  been  referred  to.  That  may 
be  so  as  to  suits  in  equity,  but  certainly  is  not  the  case  as  to  actions 
at  law.  In  one  of  the  latest  cases  on  the  subject,  Walters  v. 
[  *^3  ]  Pfiel  (2),  one  executor  proved  the  will,  and  power  *had  been  reserved 
to  the  other  executors  to  come  in  and  prove  it.  The  executor  who 
had  proved  brought  an  action  in  the  name  of  all  the  executors ;  and 
it  was  objected  that  the  probate  did  not  show  their  right.  The 
answer  by  Lord  Tentbrden  was,  that  in  such  cases  all  the  executors 
must  join  in  the  action,  because  they  all  had  the  property  in  them ; 
and  he  overruled  the  objection.  If,  then,  all  the  executors  have  in 
themselves  the  property  in  the  goods  of  the  deceased,  and  the 
probate  to  one  enures  for  the  benefit  of  all,  which  it  certainly  does 
to  many  purposes,  so  that  the  executor  who  does  not  prove  cannot, 
during  the  life  of  the  executor  who  proved,  divest  himself  either  of 
the  property  or  the  right  to  accept  the  executorship ;  and  in  order 
to  enable  the  Ecclesiastical  Court  to  grant  administration  on  the 
death  of  the  executor  who  proved,  the  surviving  executor  must  come 
in  and  renounce  probate ;  and  if  probate  to  one  be  proof  of  property 
in  all,  what  is  there  in  the  death  of  the  executor  who  proved  to 
divest  that  property  ?  If  the  surviving  executor  do  not  renounce, 
the  property  must  continue  in  him ;  and  if  he  do  an  act  referring 
to  his  character  as  executor,  he  cannot  afterwards  renounce.  Why 
should  a  new  proof  of  the  will  be  made  ?  Probate  to  one  is,  in  his 
lifetime,  sufficient  evidence  of  title  in  all.  Where,  then,  is  the 
necessity  for  any  further  proof  that  they  all  are  executors  ?  It  is 
indifferent  whether  the  probate  be  granted  to  one  or  to  all,  for  the 
probate  to  one  enures  for  the  benefit  of  all,  upon  the  ground  that 
the  property  vests  in  all,  and  consequently  in  the  survivor.  The 
law  does  not  compel  the  survivor  to  administer  the  estate  of  the 
testator ;  but  if  he  act  in  the  administration  of  the  estate,  why 
should  not  the  probate  already  granted  be  sufficient  evidence  of  his 
title  ?  I  think  thai  where  a  surviving  executor  comes  into  Court 
(1)  9  Sim.  5.  (2)  Moo.  &  Mai.  362. 
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as  a  suitor,  he  thereby  accepts  *the  office,  and  the  probate  already  cuiiiiins 
granted  is  sufficient  evidence  of  his  title.  There  is  no  distinct  cuhminb. 
authority  the  other  way.  Cottle  v.  Aldrich  (i)  is  more  embarrassing  [  *94  ] 
than  the  others,  though  I  think  that  the  latter  part  *  of  Justice 
Lb  Blanc's  judgment  is  in  favour  of  the  doctrine  which  I  conceive 
to  be  the  correct  one.  In  that  case  the  defendant  had  acted  under 
a  power  of  attorney  from  the  executor  who  alone  had  proved ;  and 
having  been  made  executrix  of  that  executor,  she  had  proved  in 
bankruptcy  a  debt  due  to  the  estate  of  the  first  testator,  deducing 
her  title  as  executrix ;  and  after  the  death  of  the  executor  who  had 
proved,  she  continued  to  act  in  the  administration  of  the  assets  of 
the  first  testator,  consulting  with,  and  acting  under  the  advice  of 
one  of  the  executors  who  had  not  proved.  The  Court  considered 
that  she  could  not  be  charged  as  executrix  de  son  tort  during  the 
life  of  the  executor  who  had  proved,  but  that  she  might  be  so 
charged  after  his  death.  In  that  case,  however,  it  did  not  appear 
that  the  surviving  executor  did  any  act  in  the  administration  of  the 
assets;  and  she  herself  conceived  that  she  was  acting  under  the 
authority  of  the  power  of  attorney,  and  not  under  the  authority  of 
the  surviving  executor.  Lb  Bulno,  J.,  said  that  the  surviving 
executor  might  have  come  in  and  proved,  or,  without  proving, 
might  have  taken  the  effects  and  acted  as  executor.  What  he 
plainly  intended  to  convey  was,  that  if  he  had  acted  as  executor, 
the  authority  would  have  been  sufficient  for  the  defendant  to  act 
under  him  as  his  agent ;  and  that  she  could  not  then  have  been 
charged  as  executrix  de  eon  toH.  The  only  case  which  really' 
touches  the  point  is  that  in  1  Gh.  Ga.  265,  and  Freeman,  G.  G.  818, 
which  appears  to  decide  the  very  point.  As  reported  in  Ghancery 
*Ca8e8,  it  was  as  follows :  ''A.  executor  temporary,  and  after  B.  to  [  *95  ] 
be  executor.  A.  proved  the  will;  his  executorship  ceased.  B. 
might  sue  without  other  probate  of  the  will  by  him,  by  the  opinion 
of  the  Lord  Ebbper.  And  the  cause  proceeded  accordingly  to  a 
decree  of  an  account."  It  is  argued,  that  when  the  Lord  Kbbpbr 
said  that  the  second  executor  might  sue,  he  nevertheless  meant 
tbatk  at  the  hearing,  he  should  show  a  probate  to  himself.  I  do  not 
think  this  is  the  meaning  of  the  words.  The  Lord  Kbbpbr  said 
that  he  might  sue  without  further  probate  ;  and  he  had  accordingly, 
that  is,  without  further  probate,  a  decree  to  account.  It  appears 
to  me  that  that  case  is  conclusive  on  the  question.  The  case,  as 
reported  in  Freeman,  is  this :  **  B.  is  made  executor  for  ten  years, 
(1)  16  B.  R  433  (4  M.  &  S.  175). 
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Cummins  and  afterwards  C.  is  to  be  executor ;  B.  proves  the  will,  and  then 
CUMMIN&  the  ten  years  expire.  The  question  was,  whether  C.  ought  to  prove 
the  will  again,  or  whether  he  might  administer  without  any  probate. 
And  it  was  held  by  Finch  that  the  probate  of  the  will  by  B.  should 
not  determine  the  election  of  C,  but  that  he  might  be  at  liberty  to 
take  the  executorship  upon  him  or  refuse  it ;  but,  if  he  pleased,  be 
might  administer  without  further  probate."  It  is  said  that  that 
does  not  meet  the  question;  for  although  he  might  administer 
without  further  probate,  it  was  because  he  could  be  compelled  to 
take  out  probate ;  but  I  understand  the  case  to  decide  that  the  first 
probate  carries  with  it  the  right  throughout  to  the  executorship. 
That  was  a  more  difficult  case  to  deal  with  than  the  present.  Here 
all  are  executors  for  the  whole  time,  and  the  property  is  vested  in 
all  from  the  beginning,  and  probate  to  one  enures  to  all.  It  must 
be  some  very  refined  distinction  which  in  such  a  case  would  render 
a  further  probate  necessary.  But  in  the  case  referred  to,  the 
[  *96  ]  probate  enured  to  one  executor  for  ten  years  and  afterwards  *to  the 
other.  There  the  property  was  in  one  executor  only,  and  it  might 
be  said  that  after  the  ten  years  a  new  right  accrued.  I  consider 
that  case,  though  not  satisfactorily  reported,  as  an  authority  that 
the  executorship  continues  without  any  further  probate.  I  do  not 
find  that  it  has  been  laid  down  in  any  report  or  text-book  that,  in 
the  case  supposed,  a  second  probate  is  necessary.  That  is  a  strong 
indication  of  the  law  on  the  subject.  Therefore,  though  a  surviving 
executor,  on  being  cited,  may  prove  the  will  a  second  time, — ^and 
he  cannot  do  a  more  solemn  act  to  show  his  desire  to  act  in  the 
administration  of  the  assets,  and  consequently  it  is  a  reasonable 
and  proper  act  to  be  done, — ^yet  in  point  of  law,  upon  the  authorities, 
and  upon  principle,  I  think  that  probate  to  one  executor  enures  to 
every  purpose  for  which  probate  is  necessary. 

But  the  present  is  a  more  limited  case.  It  is  a  case  in  which  the 
executor  has  been  brought  here  as  a  defendant.  It  is  not  a 
question  upon  his  right  to  sue,  but  upon  his  liability  to  be  sued. 
The  cases  referred  to  establish  that  an  executor  may,  before  probate, 
release  a  debt  or  be  sued.  His  negligence  in  proving  the  will 
may  expose  him  to  hazard,  but  cannot  deprive  others  of  their 
rights  against  him  in  the  character  which  he  properly  fills. 
But  it  does  not  follow  that  because  a  surviving  executor,  as  in 
this  case,  may  be  sued  before  probate,  he  is  answerable  to  the 
plaintifi*'s  demand.  If  he  have  taken  probate  after  the  death 
of  the  other  executor,  that   is  conclusive   to  show  his  liability 
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to  the  plaintiff.  Bnt  if  he  have  noi»  he  may  disclaim,  and 
insist  that  he  has  not  done  any  act  in  the  administration  of  the 
assets.  In  this  case  the  executor  has  by  his  acts  precluded 
himself  from  any  defence.  I  therefore  think  that  the  suit  is 
properly  constituted,  and  that  the  decree  must  go  against  James 
J.  Cummins  as  the  continuing  executor  of  Nicholas  M.  Cummins. 


CUHMIKS 

Cummins. 


In  re  The  SUIR  ISLAND   FEMALE  CHARITY 

SCHOOL. 

(3  Jo.  &  Lat.  171—174.) 

A  teetator  devised  a  house  to  trustees  in  trust  for,  and  appointed  same  to 
the  use  of  a  female  charity  school.  The  premises  became,  in  lapse  of  time, 
ruinous,  and  not  suited  for  the  purpose  of  a  female  school,  but  were 
valuable  for  commercial  purposes.  There  was  no  fund  for  repairing  the 
house.  Upon  a  petition  presented  by  the  trustees,  under  the  52  Geo.  III. 
0.  101,  the  Court  refused  to  refer  it  to  the  Master  to  inquire  whether  it 
would  be  for  the  benefit  of  the  charity  to  sell  the  house ;  but  granted  a 
reference  whether  it  would  be  for  its  benefit  to  let  the  house,  and  apply  the 
rent  in  procuring  a  suitable  place  for  carrying  on  the  schooL 

The  petition  in  this  matter,  presented  nnder  52  Geo.  III.  c.  101, 
stated  the  following  matters.  Bobert  Grabb  being  entitled  to 
certain  premises  at  Soir  Island,  in  the  town  of  Glonmel,  then 
occupied  and  used  for  the  purposes  of  a  female  school,  which  was 
conducted  at  his  expense;  and  also  entitled  to  a  flour-mill  and 
premises  then  let  at  the  yearly  rent  of  602. ;  by  his  will,  dated  the 
llth  of  December,  1796,  devised  to  trustees  and  the  survivor  of 
them,  his  personal,  real  and  freehold  estate  in  the  premises  then 
occupied  by  the  female  school,  in  trust  for,  and  he  appropriated  the 
said  premises  to  the  use  of  a  female  school ;  and  he  nominated  two 
persons  to  be  mistresses  of  the  school ;  and  he  left  and  bequeathed 
to  them,  jointly  or  singly,  as  they  should  act  in  taking  the  govern- 
ment of  the  institution,  the  yearly  income  or  rent  of  the  flour-mill, 
then  let  to  Thomas  Grubb  at60Z.,  during  the  term  of  their  continu- 
ance to  govern  the  institution,  and  no  longer :  and  in  case  of  the 
death  or  resignation  of  the  governesses,  he  desired  his  trustees  to 
choose  a  successor  to  them ;  and  directed  that  the  rent  of  the  said 
premises  should  be  paid  to  the  governess  for  the  time  being,  to 
enable  her  or  them  to  carry  it  on. 

From  the  death  of  the  testator  until  July,  1848,  the  school  was 
carried  on  and  managed  by  governesses,  who  received  the  entire  of 
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In  re  the  60Z.  80  devised.  The  schoolhonse  was  situated  in  a  part  of  the 
Female  town  of  Clonmel  which,  at  the  date  of  the  will  and  the  death  of  the 
^Hoou  teflta*0J^»  was  ♦not  very  populous,  but  it  had  since  become  so.  The 
[  *172  ]  schoolhouse  was  old,  in  a  low  and  damp  situation,  liable  to  be 
flooded  by  the  river,  and  out  of  repair ;  and  it  required  a  large 
sum  to  be  expended  on  it  in  making  improvements,  and  particularly 
in  putting  a  new  roof  on  it  and  making  other  repairs.  In  conse- 
quence of  these  circumstances,  no  school  had  been  carried  on  there 
since  the  7th  July,  1848;  and  the  trustees  could  not  procure  a 
person  who,  for  a  salary  of  60Z.,  would  conduct  the  school  and  put 
the  house  in  repair.  The  trustees  had  no  fund  applicable  to 
putting  and  keeping  the  house  in  repair,  save  the  rent  of  60Z.,  and 
a  sum  of  1001.  in  hand,  arising  from  the  rent  of  the  flour-mill, 
which  had  not,  since  July,  1848,  been  applied  in  payment  of  tlie 
governesses  of  the  school.  The  house  and  premises  would  also 
require  a  large  sum  to  be  expended  annually  in  keeping  them  in 
repair.  Since  the  decease  of  the  testator,  the  premises  had  become 
unsuitable  for  the  purpose  of  conducting  a  female  school  therein,  in 
consequence  of  a  large  com  market  and  several  corn  stores  and 
mills  having  been  erected  in  its  immediate  vicinity,  and  of  the 
concourse  of  men  and  boys,  cars  and  horses,  occasioned  thereby. 
But  although  the  premises  were  not  now  suited  for  the  purposes  of 
a  female  school,  they  were  very  valuable  as  a  place  of  business ; 
and,  if  sold  or  let,  would  produce  a  large  sum  as  rent,  which 
might,  with  advantage  to  the  charity,  be  employed  in  procuring 
another  school-house  in  a  more  convenient  situation.  The  petition, 
which  was  presented  by  the  trustees,  prayed  for  a  reference  to  the 
Master  to  inquire  and  report  whether  or  not  it  would  be  beneficial 
for  the  interests  of  the  charity  that  the  house  and  premises  devised 
for  the  purpose  of  carrying  on  the  school  should  be  sold  or  let, 
and  that  the  sum  or  rent  obtained  thereby  should  be  applied  in 
[  *173  ]  procuring  a  more  suitable  *school-house  for  carrying  on  the  female 
school ;  and  that  if  the  Master  should  report  that  such  proceeding 
would  be  beneficial  to  the  school,  then  that  the  house  and  premises 
might  be  let  or  sold,  and  that  the  sum  or  rent  arising  therefrom 
might  be  applied  in  procuring  another  school-house,  to  be  conveyed 
to  the  petitioners  for  the  purpose  of  carrying  on  the  school:  or 
that  it  might  be  referred  to  the  Master  to  approve  a  scheme  for  the 
management  of  the  charity,  and  report  in  what  manner  the  trust- 
fund  and  property  should  be  managed  pursuant  to  the  trusts  of 
the  wilL 
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Mr.  Moore  and  Mr.  James  Wall,  for  the  petitioners,  relied  in  re 

upon    The  Attomey-Oeneral  v.    Wari'en  (l),   and    In  re  Parke's  female 

Charity  (2),  as  showing  the  jurisdiction  of  the  Oourt  to  make  goHooIf 
the  order. 

Ths  Lobd  Ohanobllob: 

This  is  an  unopposed  petition  to  have  the  school-house,  which, 
by  the  will,  is  dedicated  to  the  use  of  the  school,  sold  or  let ;  and 
the  case  In  re  Parke's  Charity  (2)  is  referred  to  as  an  authority  for 
the  order  which  is  prayed.  Sir  Samuel  Borailly's  Act,  although 
entitled  an  Act  to  provide  a  summary  remedy  in  cases  of  abuses 
of  trusts  created  for  charitable  purposes,  yet  does,  as  the  Vice- 
chancellor  observes  in  the  case  referred  to,  also  authorize  orders 
to  be  made  for  the  administration  of  any  trust  for  charitable 
purposes.  In  The  Ludloio  Charity  case  (b),  the  jurisdiction  under 
the  Act  upon  petition  was  *held  to  extend  only  to  simple  breaches  [  *174  ] 
of  trust ;  and  the  reasoning  of  Lord  Eldon  and  Lord  Bedbsdalb 
in  that  case  seems  to  show  that,  in  like  manner,  the  jurisdiction  by 
petition  in  cases  of  administration  of  trusts  should  not  be  extended 
beyond  carrying  the  trusts  simply  into  execution.  Here  I  am 
asked  to  break  in  upon  the  will,  and  to  sell  the  property  intended 
for  the  school-house.  That  may  not  be  beyond  the  power  of  the 
Court ;  but  I  cannot  venture  to  say  that  it  falls  within  the  cases  to 
which  the  summary  remedy  under  the  Act  applies.  I  have  looked 
into  most  of  the  authorities.  If  too  much  facility  is  given  by  the 
Court,  I  fear  we  shall  have  many  applications  to  sell  charity  estates. 
It  is  a  profitable  employment ;  and  reasons  are  seldom  wanting  for 
selling  an  estate  which  parties  are  desirous  to  dispose  of.  I  am 
willing  to  make  a  reference  to  inquire  whether  it  is  advisable  to 
let  the  property  and  take  other ;  but  I  decline  to  make  an  order  in 
this  summary  way,  which  may  lead  to  the  alienation  of  the  charity 
estate.  A  letting,  under  the  circumstances,  may  be  deemed  an 
administration  of  the  trusts,  although  not  strictly  within  the  scope 
of  the  will. 

Order. — Befer  it  to  the  Master  of  this  Court  in  rotation,  to 
inquire  and  report  whether  it  would  be  advisable,  and  for  the 
benefit  of  the  charity  in  the  petition  mentioned,  that  the  house 
Bnd  premises  in  the  petition  also  mentioned  should  be  let,  and  in 

(1)  19  B.  R.  74  (2  Swanst.  291).  (3)  30  E.  E.  7  (1  Bligh,  N.  S.  17). 

(2)  66  E.  E.  65  (12  Sim.  329). 
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what  manner,  and  for  what  term ;  and  that  the  rent  arising  from 
such  letting  should  be  applied  in  procuring  a  more  suitable  school- 
house  for  the  purpose  of  carrying  on  the  female  school  in  the 
petition  mentioned ;  and  reserve  further  order  until  the  return  of 
the  Master's  report. 


1846. 
Jan,  18,  14. 

Sib  Edward 

SUODBN, 

L.C. 

[176] 


COOTE  V.   COOTE. 

(3  Jo.  &  Lat.  176—182 ;  S.  C.  9  Ir.  Eq.  Eep.  197.) 

A  testator  devised  all  his  real  and  personal  proi>eit7  in  Ireland  to  trustees 
upon  trust,  after  payment  of  all  his  just  debts  and  funeral  and  testamentary 
expenses,  to  raise  out  of  the  rents,  or  by  sale  or  mortgage,  an  annuity  for 
his  wife  for  her  life ;  and  subject  tbereto,  in  trust  for  A.  and  his  heirs : 
and  having  directed  his  executors  to  pay  certain  legacies,  he  devised  and 
bequeathed  all  his  real  and  i>er8onal  estate  in  England  to  such  uses  as  his 
wife  should  by  deed  or  will  appoint ;  and  in  default  of  appointment,  to  the 
use  of  his  wife  for  life ;  and  after  her  decease,  to  the  use  of  the  trustees 
upon  the  same  trusts  as  were  declared  concerning  his  Irish  estates ;  and 
declared  it  to  be  his  will,  that  in  case  his  personal  estate  in  Ireland  should 
be  insufficient  for  payment  of  his  debts  and  legacies,  his  trustees  should 
raise  sufficient  to  pay  same  by  sale  or  mortgage  of  his  real  estates  in  Ireland, 
which  he  thereby  charged  with  the  same,  it  being  his  intent  to  exempt  his 
real  and  personal  estate  in  England  from  payment  thereof.  The  testator 
died  in  England,  and  his  will  was  proved  in  England  and  Ireland :  Held, 
that  all  his  funeral  and  testamentary  expenses  were  exclusively  charged 
on  the  real  and  personal  estate  in  Ireland. 

BoBEBT  Eybe  Pubdon  Goote,  by  his  will,  dated  the  SOth  of 
November,  1835,  after  reciting  that  he  was  seised  in  fee-simple  or 
otherwise  entitled  to  divers  freehold  and  leasehold  lands  and 
hereditaments  situate  in  the  county  and  county  of  the  city  of 
Cork,  gave  and  devised  ''the  said  freehold  and  leasehold  estates  in 
Ireland,  with  all  other  my  real  and  personal  property  in  that  part 
of  the  United  Kingdom,  unto  Joseph  Haynes  and  William  Clarke, 
their  heirs,  executors,  administrators  and  assigns,  for  ever, 
according  to  the  nature,  quality  and  tenure  thereof,  respectively ; 
upon  trust,  after  payment  of  all  my  just  debts  and  funeral  and 
testamentary  expenses,  with  and  out  of  the  rents,  issues  and  profits 
of  the  same  several  estates,  or  by  sale  or  mortgage  thereof,  or  by 
any  other  means  they  may  think  necessary,  to  levy  and  raise  the 
annual  sum  of  8502.  clear  of  all  deductions,  and  pay  the  same  "  to 
his  wife,  Elizabeth,  during  her  life ;  and,  subject  to  the  payment 
thereof,  to  stand  possessed  of  all  his  said  real  and  personal  estates 
in  Ireland,  and  of  the  rents  and  profits  thereof,  in  trust  for  the 
eldest  son  of  his  cousin,  Bobert  Coote,  and  the  heirs  and  assigns 
of    such  eldest  son   for  ever.     The    testator    then   directed  his 
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executors  thereinafter  appointed  to  pay  the  several  annuities  and  Ck>OTK 
legacies  therein  specified ;  and  farther  ^declared  it  to  be  his  wish  cootx. 
and  request  (the  said  request  not  to  be  deemed  imperative  in  law)  [  *176  ] 
that,  out  of  respect  to  the  memory  of  his  great-grandfather, 
Bartholomew  Purdon,  and  in  deference  to  his  wishes,  any  person 
who  should  in  future  become  entitled  to  the  possession  of  his 
freehold  and  leasehold  estates  thereinbefore  devised,  should,  after 
he  so  became  entitled,  take  upon  himself  and  use  upon  all  occasions 
the  surname  of  Purdon  before  the  name  of  Coote ;  and  take  and 
use  in  his  armorial  bearings  the  crest,  and  quarter  the  arms  of 
Purdon,  as  borne  by  himself,  with  the  family  arms  of  Coote.  And 
after  reciting  that  he  had  lately  purchased  a  dwelling-house  in 
Clifton,  he  gave,  devised  and  bequeathed  the  said  messuage  or 
dwelling-house,  with  the  stable,  coach-house,  garden,  rights  and 
appurtenances  thereto  belonging,  and  also  all  other  his  real  and 
personal  estate  and  effects  whatsoever  in  England,  to  such  uses 
and  upon  such  trusts,  and  subject  to  such  powers,  provisoes  and 
declarations,  as  his  wife,  Elizabeth,  should  by  deed  or  will  direct, 
limit  or  appoint ;  and,  in  default  of  such  direction,  limitation  or 
appointment,  and  subject  thereto,  to  the  use  of  his  wife  and  her 
assigns  during  her  life ;  and  after  her  decease  to  the  use  of  the 
said  Joseph  Haynes  and  William  Clarke,  their  heirs,  executors, 
administrators  and  assigns,  respectively,  according  to  the  nature 
and  quality  thereof ;  but,  nevertheless,  upon  and  for  such  and  the 
same  trusts,  intents  and  purposes,  and  with,  under  and  subject  to 
such  and  the  same  powers,  provisoes  and  declarations  as  were 
thereinbefore  declared  and  contained  of  and  concerning  his  freehold 
estates  in  Ireland  aforesaid.  ''Provided  always,  and  I  hereby 
farther  declare,  that  in  case  my  personal  estate  in  Ireland  shall  be 
insufficient  for  the  payment  of  my  debts  and  legacies,  then  my 
said  trustees  or  trustee  for  the  time  being  do  and  shall  raise 
sufficient  to  *pay  the  same  by  sale  or  mortgage  of  a  competent  [  *177  ] 
part  of  my  freehold  or  leasehold  estates  in  Ireland  aforesaid,  which 
I  hereby  charge  with  the  same  accordingly ;  it  being  my  intent 
and  meaning  to  exempt  my  real  and  personal  estate  in  England 
from  the  payment  thereof: "  and  he  appointed  his  wife,  Elizabeth, 
and  the  said  Joseph  Haynes  and  William  Clarke,  executors  of  his 
will.  The  testator  made  a  codicil  to  his  will,  whereby  he  appointed 
William  Coote  to  be  joint  trustee  with  the  trustees  named  in  his 
will ;  and  died  in  England  on  the  14th  of  January,  1887.  His  will 
was  proved  in  England  and  Ireland  by  his  executrix  and  executors 
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CooTB       named  therein.     The  bill  was  filed  by  Charles  Purdon  Coote,  the 
OooTB.       eldest  son  of  Bobert  Coote,  and  devisee  of  the  Irish  estates,  to 
carry  the  trasts  of  the  will  into  execution. 

The  Master,  by  his  report  made  under  the  decree  to  account, 
found  that  the  testator's  personal  estate  in  Ireland  amounted  to 
1,1762. :  and  that  his  funeral  expenses,  amounting  to  15SI.  15$.  10(2., 
were  properly  payable  exclusively  out  of  said  personal  estate  in 
Ireland;  and  that  so  much  thereof  as  such  personal  estate  in 
Ireland  was  insufficient  to  pay,  affected  the  minors'  estates  in 
Ireland.  The  Master  further  found,  that  the  entire  testamentary 
expenses  of  the  testator  in  England  and  Ireland  amounted  to 
8082.  7b.  6d.;  and  that  the  portion  thereof  which  related  to  the 
testator's  property  in  Ireland,  including  the  obtaining  probate  in 
Ireland,  amounting  to  62L  8«.,  and  also  the  portion  thereof  which 
related  to  his  property  and  effects  in  England,  amounting  to 
2412.  4t8.  6d.y  were  severally  properly  payable  exclusively  out  of 
the  testator's  personal  estate  in  Ireland ;  and  that  so  much  thereof 
which  the  said  personal  estate  was  insufficient  to  pay,  affected  the 
[*178]  minors'  estates  in  Ireland.  *The  Master  likewise  found  that  the 
testator's  personal  estate  in  England  amounted  to  5,0002.  The 
Irish  personal  estate  was  insufficient  for  payment  of  the  debts  and 
legacies.    To  this  report  the  plaintiff  excepted. 

Mr.  W.  Brooke  and  Mr.  S.  Miller  for  the  plaintiff: 

It  is  not  probable  that  where  the  testator  intended  to  perpetuate 
a  family  name  in  Ireland,  he  would  enable  his  trustees  to  mortgage 
his  Irish  estates  to  pay  his  funeral  and  testamentary  expenses  in 
[179]  England.  *  *  Here  the  testator  has  declared  to  what  extent 
he  intended  to  exempt  the  English  personal  estate,  viz.,  from  debts 
and  legacies;  but  says  nothing  about  funeral  or  testamentary 
expenses.  The  English  estate  ought  to  bear  the  expense  of  the 
English  administration ;  and  both  estates  might  bear  the  funeral 
expenses  moietively. 

Mr.  Serjeant  Wairen  and  Mr.  Webber  for  the  representatives 
of  Mrs.  Elizabeth  Coote,  who  had  died. 

[The  principal   cases  cited  by  counsel  are  mentioned  in  the 
following  judgment:] 

The  Lord  Gh^ncellob: 

The  only  question  is,  whether  the  personal  estate  in  England  is 
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exonerated  from  the  funeral  expenses  and  the  English  testamentary  Cootb 
charges.  I  cannot  take  the  amount  of  the  personal  estate  in  Go<n!B. 
England  or  in  Ireland  into  consideration.  The  testator  devised  his 
real  and  leasehold  estates  in  Ireland,  which  were  of  considerable 
annual  Value,  *and  his  personal  property  in  Ireland,  to  two  persons  [  *180  ] 
(who,  with  his  wife,  were  executors),  upon  trust,  after  payment  of 
all  his  just  debts,  funeral  and  testamentary  expenses,  out  of  the 
rents,  or  by  sale  or  mortgage,  to  raise  a  large  jointure  for  his  wife ; 
and,  subject  thereto,  for  a  collateral  relation,  then  an  infant,  in  fee. 
He  then  directed  his  executors  to  pay  certain  annuities  and  legacies. 
He  requests,  but  not  imperatively,  that  his  devisee  will  take^his 
name  and  arms ;  and  there  are  the  usual  powers  for  maintenance 
and  accumulation  during  the  minority.  He  then  devises  his 
residence  in  England,  and  his  other  real  and  personal  estate  in 
England,  to  such  uses  as  his  wife  by  deed  or  will  should  appoint ; 
and  in  default  thereof,  to  her  for  life,  and  then  to  the  trustees, 
upon  the  same  trusts,  and  subject  to  the  same  powers,  &c.,  as  were 
declared  by  his  will  of  his  freehold  estates  in  Ireland.  Then  follows 
the  declaration  that  in  case  his  personal  estate  in  Ireland  should  be 
insufficient  for  the  payment  of  his  debts  and  legacies,  the  trustees 
should  raise  the  same  by  sale  or  mortgage  of  the  estates  in  Ireland, 
which  he  charged  with  the  same;  it  being  his  intent  to  exempt 
his  real  and  personal  estate  in  England  from  the  payment  thereof. 
The  charge,  in  the  first  instance,  upon  the  Irish  property  is  of 
the  debts,  funeral  and  testamentary  expenses, — that  is,  the  existing 
and  future  obligations ;  and  they  were  clearly  to  be  raised,  in  the 
first  instance,  in  the  manner  in  which,  after  they  were  paidj  the 
jointure  was  to  be  raised.  There  is  no  weight  in  the  argument 
that  he  could  not  intend  his  devisee,  who  was  to  take  his  name 
and  arms,  to  be  burdened  with  the  English  testamentary  and 
funeral  expenses.  The  English  property,  real  and  personal,  is 
given  to  the  wife,  in  a  manner  which  indicates  an  intention  different 
from  *what  he  entertained  in  regard  to  his  Irish  property ;  for  the  [  ^isi  ] 
real  and  personal  property  are  disposed  of  as  one  property,  and  no 
mention  is  made  of  debts,  or  funeral  or  testamentary  expenses. 
The  testator,  I  think,  intended  his  wife  not  to  be  charged  with  them, 
even  as  to  the  personal  estate  given  to  her.  How  far  such  an 
intention  can  have  legal  effect  given  to  it  is  shown  by  the  cases 
referred  to,  of  Oreene  v.  Oreene  (i),  and  Michell  v.  MicheU  (2). 
Judges  have  differed  about  the  effect  of  a  direction  that  the  funeral 

(1)  20  £.  B.  284  (4  Madd.  148).  (2)  21  B.  B.  280  (5  Madd.  69). 
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CooTB  expenses  shall  be  paid  oat  of  the  real  estate,  as  Lord  Eldon 
CooTE.  observed  in  Bootle  v.  Blundell{i).  Lord  Eldon  observed  in  the 
same  case,  that  great  stress  has  always  been  laid  on  the  circum- 
stance that  the  real  estate  is  made  liable  to  the  payment  of  such 
expenses  as  exclusively  regard  the  administration  of  the  personal 
estate,  such  as  the  costs  of  probate.  Here  both  funeral  and  testa- 
mentary expenses,  and  all  such  expenses  (for  aU  governs  the  whole 
sentence),  are  charged  on  the  mixed  fund  of  real  and  personal 
estate  in  Ireland.  It  is  a  powerful  circumstance  that  the  charge  is 
upon  a  portion  of  the  personal  estate  as  well  as  upon  a  portion  of 
the^eal  estate.  Under  the  gift  of  the  real  and  personal  estate  in 
England,  that  property  (subject  to  the  widow's  power),  after  her 
life,  vests  in  the  trustees  upon  the  same  trusts  as  were  declared  of 
the  Irish  property;  so  that,  in  event,  this  very  property  may,  by 
the  provisions  of  the  will,  become  subject  to  the  testamentary  and 
funeral  expenses.  Could  it  be  maintained  that  the  testator  intended 
them  to  be  alike  subject  in  the  first  instance  ?  The  testator  gave 
the  annuities  and  legacies  between  the  devisees  of  the  Irish  and  of 
the  English  property,  but  was  silent  as  to  them  until  the  declaration 
[  *182  ]  as  to  raising  his  debts  and  legacies  "^wholly  out  of  the  Irish  property. 
It  is  said  that  the  testator  confines  his  exemption  of  his  real  and 
personal  estate  in  England  to  debts  and  legacies.  This  clause 
shows  a  clear  intention  to  exonerate  the  English  property  from  all 
debts  and  from  the  legacies.  The  legacies,  in  the  first  instance, 
had  not  been  charged  on  the  Irish  property ;  but  after  he  had 
given  them  he  created  the  charge.  The  same  charge  extended  to 
the  debts,  which  were  already  charged  on  the  Irish  property.  The 
testator  probably  thought  that  debts  and  legacies  would  include  all 
charges ;  or  he  might  well  suppose  that  his  Irish  personal  estate 
could  not  fail  to  be  sufficient  to  pay  his  funeral  and  testamentary 
expenses,  which  would,  in  the  common  course  of  things,  be  the 
first  payments.  Thrown,  as  they  were,  on  the  real  as  well  as  the 
personal  estate  in  Ireland,— having  regard  to  the  rule,  that  inten- 
tion is  to  govern, — and  looking  at  the  various  dispositions  in  this 
will,  I  am  of  opinion  that  the  English  personal  estate  is  exonerated 
from  the  funeral  and  testamentary  expenses.  It  would,  indeed,  be 
singular  if,  under  this  will,  the  testamentary  expenses  in  England 
were  to  be  cast  on  the  English  personalty,  and  the  funeral  expenses 
were  to  be  borne  by  the  personal  estates  in  England  and  Ireland 
rateably. 

(1)  15  B.  B.  93  (1  Mer.  217). 
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ESPINASSE  V.   LUFFINGHAM.  isie. 

(3  Jo.  &  Lat  186—189;  S.  C.  9  Jr.  Eq.  Eep.  129.)  Jan^  14. 

••  I  bequeath  to  my  wife  all  the  household  furniture  and  moveable  goods  ^'1^00^^'"^ 
and  chattels  in  and  belonging  to  my  dwelling-house,  except  my  books ;  I  j^q,  ' 

bequeath  to  her  the  use  of  my  plate,  with  power  to  dispose  of  such  portion         r  ^g^  i 
thereof  as  she  shall  think  proper."  "* 

Held,  that  the  wife  took  a  life  interest  only  in  the  plate ;  and  that,  as 
she  had  not  disposed  of  it  during  her  life,  it  fell  into  the  residue. 

BicHABD  EspiKASSE,  bj  hls  wiU,  dated  the  16th  of  November, 
1889,  devised  to  his  wife,  Jane  Espinasse,  his  house  in  Stephen's 
Green ;  sabject  to  a  sum  of  1001.  with  which  he  charged  the  same, 
to  be  paid  by  his  wife  to  Frances  Luffingham.  He  also  bequeathed 
to  his  wife  in  the  following  terms:  ''I  also  beqaeath  to  my  wife 
my  four-wheeled  carriage  and  car,  with  the  horses  and  harness 
belonging  thereto;  and  also  all  the  household  furniture  and 
moveable  goods  and  chattels  in  and  belonging  to  said  dwelling- 
house  and  premises,  except  my  books.  I  also  bequeath  to  her  the 
use  of  my  plate,  with  power  to  dispose  of  such  portion  thereof  as 
she  shall  think  proper ;  "  and  he  gave  the  residue  of  his  personal 
estate  to  his  brothers,  Bobert  and  William  Espinasse,  or  the 
survivor  of  them.  Upon  the  20th  of  January,  1840,  the  testator 
made  a  codicil  to  his  will,  and  thereby  revoked  the  devise  of 
his  house  in  Stephen's  Green;  and  gave  same  to  his  wife  for 
her  life,  and  after  her  decease  to  Frances  Luffingham  for  her 
life :  and  he  bequeathed  "  the  furniture  and  moveables  of,  in 
and  belonging  to  said  dwelling-house  and  premises,  and  which 
shall  be  thereon  at  the  time  of  the  death  of  my  said  wife,  to 
the  said  Frances  Luffingham,  to  be  at  her  own  disposal  as 
her  own  proper  goods  and  chattels,  except  my  plate  and  law 
library." 

Eobert  Espinasse,  one  of  the  residuary  legatees,  died  in  the 
lifetime  of  the  testator.  Bichard  Espinasse,  the  testator,  died  on 
the  19th  of  April,  1842 ;  and  Jane  Espinasse,  his  widow,  died  in 
April,  1848,  intestate,  and  without  *having,  in  her  lifetime,  made  [  •187  ] 
any  disposition  of  the  plate.  Upon  her  decease,  Frances  Luffing- 
ham obtained  administration  to  her,  and  possessed  herself  of 
the  plate.  The  plaintiff,  claiming  as  the  residuary  legatee  of 
Bichard  Espinasse,  filed  this  bill,  for  the  purpose,  amongst 
others,  of  establishing  his  right  thereto;  and  prayed  that  the 
trusts  of  the  will  of  Bichard  Espinasse  might  be  carried  into 
execution. 
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EBPnrAfiSE  Mr.  Mooi-e,  Mr*  Monahan,  and  Mr.  W.  Griffith,  for  the  plaintifiF, 

LuFFiKG-     cited  Nannock  v.  Norton  (i). 


V. 
FFl 
HAM. 


The  Solicitor' General  (Mr.  Greene),  Serjeant  Warren,  and  Mr. 
Hunter,  for  Miss  LuflSngham,  [cited  Hixon  v.  Oliver  (2),  Elton  v- 
Shephard  (8),  and  other  cases;  but  the  following  judgment  turned 
upon  the  construction  of  the  testator's  will :] 

[188]       The  Lord  Ghancellob: 

The  distinction  between  Nannock  v.  Horton  and  the  cases  cited 
on  the  other  side  is  well  established,  as  Sir  W.  Grant  observed  in 
Bradby  v.  Westcott  (4) ;  but  this  case  does  not,  I  think,  altogether 
depend  upon  that  distinction.  By  the  will,  the  testator  having 
given  to  his  wife  the  house  absolutely,  gave  to  her  generally  his 
furniture,  &c.,  except  his  books;  he  also,  by  another  bequest 
immediately  following,  gave  to  her  the  use  of  his  plate,  with  power 
to  dispose  of  such  portions  thereof  as  she  should  think  proper.  His 
books  he  specifically  disposed  of ;  the  plate,  if  not  absolutely  given 
to  the  wife,  would  fall  into  the  residue,  and  pass  to  the  residuary 
legatees.  It  appears  to  me  that  the  testator's  intention  clearly  was» 
to  confine  his  wife  to  the  enjoyment  for  her  life  of  the  plate,  but 
with  a  power  of  disposition  of  any  part.  He  begins  a  new  bequest, 
and  he  altogether  changes  his  language;  he  knew  how  to  give 
personal  property  absolutely,  and  used  proper  language  for 
the  purpose.  This,  therefore,  is  not  a  case  in  which  a  bequest  in 
terms  like  this  stands  alone  in  a  will.  I  am  bound,  if  I  can,  to 
effectuate  the  testator's  intention  ;  and  I  should  do  violence  to  it  if 
I  were  to  construe  this  gift,  although  so  differently  expressed,  an 
absolute  bequest  to  the  wife,  just  the  same  as  the  regular  gift  to 
her  of  the  furniture.  I  think  that  the  gift  is  to  be  restrained  to  her 
life ;  that  is  what  he  means  by  giving  to  her  the  use  of  his  plate. 
To  that  gift  he  has  added,  with  power  to  dispose  of  such  portion 
thereof  as  she  should  think  proper.  He  did  not  mean  to  vest  the 
absolute  property  in  his  wife.  I  think  that  this  case  is  distinguish- 
able from  those  where  the  absolute  property  has  been  held  to  vest 
in  the  legatee  (notwithstanding  words  of  recommendation  which 
[  *189  1  might  have  *been  held  to  amount  to  trusts),  on  the  ground  that  the 
legatee  had  power  to  spend  what  he  pleased,  and  that  the  disposition 
was  only  of  what  should  remain.    That  was  evidence  that  no  trust 

(1)  7  Ves.  392,  where  there  was  an         (3)  1  Br.  0.  C.  632. 
express  gift  for  life.  (4)  9  B.  B.  207  (13  Yes.  453). 

(2)  9  B.  B.  148  (13  Ves.  108). 
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was  created.  Then  there  is  nothing  contrary  to  law  in  the  wife  Espinassb 
taking  a  life  interest  in  the  plate,  with  a  power  to  dispose  of  any  luffing. 
part.  In  defaalt  of  such  disposition,  it  falls  into  the  residae.  The 
last  point  was  not  argued;  but  it  still  may  be,  if  counsel  think  they 
can  show  that  the  property  did  not  fall  into  the  residue  (i). 


HAM. 


In  re  leech,  a  Minor.  w^e. 

Jan.  24k. 
(3  Jo.  &  Lat.  189—192.)  

Under  the  Infants'  Property  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  66),  '^^Ixjqdbn^ 
Bs.  12, 14,  the  Court  has  not  jurisdiction  to  charge  money  adyanced  for  rent,  l.C. 

or  the  costs  of  the  landlord  appearing  in  the  office  and  contesting  the  sum        [  189  1 
due  for  fines,  upon  the  renewed  interest. 

The  petition  in  this  matter  was  presented  by  the  testamentarj' 
guardian  of  the  minor,  and  prayed  that  the  report  of  the  11th  of 
November,  1845,  might  be  confirmed,  as  far  as  related  to  the  fines, 
septennial  fines  and  interest;  and  that  the  petitioner,  as  such 
guardian,  might  be  at  liberty,  in  the  place  of  and  for  the  benefit 
of  the  minor,  pursuant  to  the  1  Will,  IV.  c,  67,  s.  12,  to  surrender 
the  lease  of  the  5th  of  January,  1807,  to  Denis  O'Connor  Henchy, 
and  accept  and  take  a  renewal  lease  of  the  premises  comprised  in 
said  lease ;  and  accordingly  that  petitioner  might  be  at  liberty  to 
execute  a  deed  of  surrender  and  renewal  according  to  the  draft  as 
settled  by  the  Master ;  and  that  it  might  be  referred  to  the  Master 
to  compute  interest  on  the  fines  from  the  10th  of  November,  1846, 
until  paid ;  and  to  ascertain  the  full  sum  payable  to  Denis  O'Connor 
Henchy  on  the  execution  of  said  renewal ;  and  also  to  approve  *of  [  *190  ] 
a  proper  deed  of  mortgage  to  be  executed  by  the  petitioner,  in  the 
place  and  on  behalf  of  the  minor,  to  B.  W. ;  and  that  it  might  be 
referred  to  the  taxing  officer  to  tax  and  ascertain,  as  between 
solicitor  and  client,  all  costs  and  charges  of  petitioner,  together 
with  the  costs  of  making  out  title,  including  searches,  and  the  costs 
of  the  perfection,  execution,  and  registration  of  the  deed  of  mort- 
gage ;  and  that  B.  W.  might  be  at  liberty  to  pay  Denis  O'Connor 
Henchy  such  sum  as  should  be  so  found  due  to  him  by  the  Master 
upon  Henchy's  executing  the  deed  of  surrender  and  renewal,  as  also 
all  such  costs  and  charges  when  taxed  and  ascertained  as  aforesaid ; 
and  that  on  payment  by  B.  W.  of  the  several  sums  aforesaid,  the 
amount  thereof,  with  interest  thereon  at  the  rate  of  62.  per  cent,  per 
annum,  might  be  declared  the  first  charge  on  the  lands  and  premises 

(1)  See  Cornewall  ▼.  dymewatt,  56  B.  B.  61  (12  Sim.  303). 
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In  re  comprised  in  the  renewal,  for  the  benefit  of  B.  W.,  pursuant  to  the 
provisions  of  the  Act;  and  that  thereupon  the  petitioner  might 
be  at  liberty  to  execute  the  deed  of  mortgage  and  the  memorial 
thereof,  and  deliver  same,  together  with  the  renewal,  and  all  deeds, 
tenants'  leases  and  muniments  of  title,  in  the  petitioner's  possession, 
connected  with  said  lands  and  premises,  to  B.  W. 

The  petition  was  presented  in  consequence  of  the  landlord,  Denis 
O'Connor  Henchy,  having  served  the  minor  with  a  notice  under 
the  Tenantry  Act,  calling  on  him  forthwith  to  pay  the  renewal  and 
septennial  fines  consequent  upon  the  fall  of  two  of  the  lives  in  the 
lease  of  1807  ;  or  that  he  would  refuse  to  grant  a  renewal  thereof, 
and  would  consider  the  benefit  of  the  covenant  of  renewal  to  be 
forfeited. 

Upon  a  former  petition  in  this  matter,  the  Court,  on  the  16th  of 
[  ♦lai  ]  April,  1845,  made  an  order,  referring  it  to  the  *Master  to  inquire 
whether  the  minor  was  under  the  age  of  twenty-one  years,  and 
whether  he  was  entitled  to  the  benefit  of  the  covenant  of  renewal 
in  the  lease  of  1807 ;  and  to  take  an  account  of  the  sum  due  for 
renewal  fines  and  interest,  and  also  for  rent,  and  to  approve  of  a 
proper  draft  of  a  renewal. 

The  Master  made  his  report  on  the  10th  of  November,  1845, 
finding  that  the  sum  of  1062.  was  due  for  renewal  fines  and  interest, 
and  for  one  half-yearly  gale  of  rent. 

Mr.  B.  Stephens  for  the  petitioner. 

Afr.  Maley  for  Denis  O'Connor  Henchy : 

The  landlord  appeared  in  the  office  pursuant  to  notice  served  on 
him  for  that  purpose.'  He  is  entitled  to  the  costs  of  appearing  in 
the  office  and  on  this  petition :  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  s.  14. 

Mr,  B.  Stephens  : 

The  landlord  insisted  that  he  was  entitled  to  be  paid  the  fines 
and  rent  in  British  currency,  but  his  claim  was  disallowed.  The 
petitioner  is  entitled  to  an  order  on  the  landlord  to  execute  the 
renewal. 

The  Lord  Chancellor: 

I  cannot  give  the  landlord  the  costs  of  appearing  in  the  office  to 
support  a  claim  which  has  been  disallowed ;  nor  do  I  see  that  I 
have  any  authority  to  give  costs  to  the  landlord.  I  cannot  order 
the  landlord  to  execute  the  renewal ;  it  is  not  asked  by  the  petition. 
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The  sums  reported  *include  a  half-year's  rent;  what  authority  have        in  re 
I  to  charge  that  on  the  lands  ?  ^**"°^- 


[  •192  ] 


Mr.  B.  Stephens  : 

The  original  petition  did  not  ask  for  a  reference  as  to  the  sum 
due  for  rent ;  but  in  drawing  up  the  order,  the  oflBicer,  following  the 
precedents  of  decrees  for  renewals,  inserted  the  direction  to  take  an 
account  of  the  rent  due. 

The  Lord  Ghancbllob: 

The  only  power  I  have  is  to  charge  the  fines  on  the  renewed 
interest.    I  cannot  include  the  head  rent  in  the  sum  to  be  charged. 

(The  order  was  made  in  the  terms  of  the  prayer  of  the  petition.) 


BURKE  V.   SMYTH.  is^e. 

(3  Jo.  &  Lat.  193—200 ;  S,  0.  9  Ir.  Eq.  E.  135.)  ^««^9. 

Specific  ezecution  of  a  contract  to  grant  a  lease  decreed,  the  contract  ^^^  Edward 
haying  been  performed  in  all  respects,  save  the  execution  of  the  lease ;  and  j^q^    * 

time,  if  of  the  essence  of  the  contract,  not  being  the  ground  upon  which  the         r  193  1 
landlord  refused,  out  of  Court,  to  execute  the  lease:  but  without  costs, 
because  of  the  laches  of  the  plaintiff  in  asserting  his  right. 

John  Burke  having  agreed  to  become  tenant  to  Peter  Smyth, 
a  grocer,  of  the  house  and  premises  in  which  he  carried  on  his 
business,  and  to  purchase  his  stock  in  trade  at  a  valuation,  the 
terms  of  the  agreement  were  reduced  into  writing  by  Peter  Smyth, 
which  was  signed  by  both  parties.  The  agreement  was  in  the  form 
of  a  letter,  dated  the  27th  of  October,  1842,  addressed  by  John 
Burke  to  P.  Smyth ;  and  thereby  the  former  proposed  to  take  Peter 
Smyth's  house  in  Amiens  Street,  in  the  city  of  Dublin,  on  a  lease 
for  the  term  of  ninety-six  years,  at  the  yearly  rent  of  60Z.  sterling, 
payable  half-yearly,  on  every  25th  day  of  March  and  29th  day  of 
September  in  each  year  during  said  term,  the  first  payment  to  be 
made  the  25th  day  of  March  next,  and  rent  to  commence  from  the 
29th  day  of  September  last ;  possession  to  be  given  up  to  him  on 
the  1st  day  of  November  then  next,  and  the  lease  to  be  executed  on 
or  before  the  1st  day  of  May,  1848,  to  foregoing  effect;  also 
containing  a  clause  of  surrender  at  the  end  of  the  first  year,  and 
every  three  years  after,  on  giving  three  clear  months'  notice  in 
writing  of  his  intention  to  surrender  same ;  and  also  a  clause  to 
keep  said  house  and  premises  in  good  marketable  order  during  said 
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BuBKB       lease;  and  further  propoBing  to  take  Mr.  Smyth's  stock  in  trade 

Smyth.  at  general  first  cost  prices,  and  the  counters,  drawers,  <&c.  This 
proposal  was  on  the  same  day  accepted  in  writing  by  Peter  Smyth. 
Upon  the  1st  of  November,  1842,  John  Burke  was  put  into  posses- 
sion of  the  house  and  premises,  and  paid  for  the  stock  in  trade  and 
the  fixtures  according  to  the  agreement. 

[  194  ]  The  bill,  which  was  filed  for  the  specific  performance  of  the  agree- 

ment, stated  that  Smyth  objected  to  execute  the  lease,  on  the  ground 
that  as  the  proposed  lease  was  to  be  executed  on  or  before  the  1st  of 
May,  1848,  it  was  too  late  to  require  its  execution  after  that  day ; 
and  submitted  that,  as  the  rent  and  term  were,  by  the  proposal,  to 
commence  from  the  29th  of  September,  1848,  time  was  not  of  the 
essence  of  the  contract ;  and  further  stated  that,  notwithstanding 
his  present  objection,  Smyth  had,  in  November,  1848,  requested  the 
plaintiff  to  get  the  leases  prepared,  but  to  omit  the  covenant  for 
surrendering  the  premises  every  three  years,  as  mentioned  in  the 
letter  of  agreement ;  and  said,  that  if  that  covenant  was  inserted, 
he  would  not  execute  the  leases ;  and  therefore  that  the  plaintiff  did 
not  then  get  the  leases  prepared. 

On  the  21st  of  March,  1844,  Smyth  served  the  plaintiff  with  notice 
to  quit;  and  thereupon  the  plaintiff  caused  draft  leases  to  be 
prepared,  in  exact  conformity  with  the  agreement;  and  on  the 
9th  of  April,  1844,  furnished  them  to  Smyth  for  his  approval :  but 
Smyth  then  refused  to  approve  of  them,  stating  that  as  the  time  had 
elapsed,  he  would  not  execute  a  lease  to  the  plaintiff.  He  afterwards 
refused  to  execute  the  engrossments,  when  tendered  to  him. 

Peter  Smyth  answered  the  bill,  and  admitted  that,  in  November, 
1848,  he  had  held  some  casual  conversation  with  the  plaintiff,  in 
his  shop  on  a  Saturday  night,  in  which  he  alleged  that  he  would 
not  execute  the  lease  if  the  covenant  to  surrender  were  inserted  in 
it.  He  said  that,  in  order  to  pay  off  some  of  his  creditors,  whose 
demands  became  pressing  after  the  date  of  the  agreement,  he 
proposed  to  assign  his  interest  in  the  house;   but  that  it  was 

[  *19S  ]  intimated  to  him  *that,  before  a  sale  should  be  had,  it  was  desirable 
that  the  plaintiff  should  be  bound  by  a  lease  :  and  that,  with  a  view 
to  have  such  lease  executed,  he,  before  the  1st  of  May,  1848, 
frequently  applied  to  the  plaintiff,  and  entreated  him  to  accept  such 
lease,  and  also  afterwards ;  with  all  which  applications  the  plaintiff 
refused  to  comply.  That  in  the  latter  end  of  April,  1848,  he  caused 
the  plaintiff  to  be  served  with  a  notice,  stating  that  if  he  would  not, 
within  a  time  therein  mentioned,  perfect  a  lease  of  the  premises. 
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the  defendant  would  decline  granting  the  same,  and  consider  himself  Bubkb 
exonerated  from  the  condition  of  the  agreement,  and  would  treat  smtth. 
the  plaintiff  as  tenant  from  year  to  year.  That  afterwards,  the 
defendant  having  waited  on  the  plaintiff  to  urge  him  to  have  the 
lease  prepared,  and  having  on  that  occasion  referred  to  the  agree- 
ment, the  plaintiff  took  up  a  piece  of  paper,  and,  addressing  the 
defendant  (i)  in  a  tone  of  defiance,  said,  "  I  just  look  on  my  letter 
as  so  much  waste  paper." 

James  Dolphin,  the  solicitor  of  the  plaintiff,  deposed,  that  shortly 
after  the  execution  of  the  agreement,  he  prepared  the  draft  of  a 
lease  of  the  house  and  premises  from  the  defendant  to  the  plaintiff, 
by  the  directions  of  the  plaintiff;  that  in  November,  1848,  he  met 
the  defendant  in  the  plaintiff's  shop,  and  informed  him  that  he 
would  have  the  leases  ready  for  execution  the  ensuing  week ;  with 
which  he  appeared  satisfied,  but  requested  the  deponent  not  to 
introduce  therein  a  clause  of  surrender  every  three  years :  that  the 
plaintiff  insisted  that  such  clause  should  be  introduced,  in  conformity 
with  the  agreement ;  and  that  the  defendant  thereupon  stated  that 
if  such  a  clause  were  introduced,  he  would  not  execute  the  leases, 
because,  as  he  alleged,  he  had  no  power  himself  to  accept  such 
surrender.  That  the  *  witness  remonstrated  with  him,  and  reminded  [  *i96  ] 
him  that  the  letter  of  agreement  was  drawn  up  by  himself,  and 
that  he  ought  not  to  have  introduced  such  a  clause  if  he  did  not 
mean  to  perform  it ;  and  that  he  replied  that  he  had  made  up  his 
mind  upon  the  subject,  and  was  determined  not  to  execute  a  lease 
to  the  plaintiff  if  such  clause  were  introduced.  The  witness  further 
stated,  that  the  cause  of  the  delay  in  furnishing  the  leases  to  the 
defendant  for  approbation  and  the  perfection  thereof,  was,  that  he 
had  heard  that  the  defendant  was  desirous  that  the  plaintiff  should 
become  the  purchaser  of  other  premises  of  the  defendant's,'  not 
included  in  the  agreement ;  and  that,  being  under  the  impression 
that  the  negotiation  in  respect  thereto  was  still  pending,  he  conceived 
it  better  not  to  prepare  the  leases  until  such  negotiation  was  finally 
determined :  and  that  when  he  met  the  defendant,  in  November, 
1848,  in  the  plaintiff's  shop,  and  had  the  before-mentioned  conversa- 
tion with  him,  the  defendant  did  not  make  any  objection  to  the 
execution  of  the  leases  on  the  ground  of  the  delay  which  had  taken 
place  in  the  preparation  thereof. 

For  the  defendant,  the  evidence  of  James  Kenny,  who  had  been 
the  shopman  of  the  defendant,  and  afterwards  of  the  plaintiff,  was 
(1)  «  Plaintiff  "  in  the  original  report 
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Burke  read.  He  deposed  that  he  was  present  at  several  conversations 
smtth.  between  the  defendant  and  the  plaintiff,  respecting  the  proposal,  in 
or  about  the  month  of  April,  1848;  that  he  was  present  in  the 
plaintiff's  shop  when  the  defendant  asked  the  plaintiff  to  execute 
the  lease  pursuant  to  the  letter  of  agreement,  as  he  had  only  a 
short  time  to  do  so.  That  he  was  present  at  two  or  three  other 
conversations  between  them,  when  the  defendant  pressed  the 
plaintiff  to  take  out  the  lease ;  and  that  upon  the  last  of  those 
[  *197  ]  occasions  the  plaintiff  took  a  piece  of  waste  paper  in  his  *hand,  and 
snapped  his  fingers,  stating  that  he  looked  upon  his  letter  as  so 
much  waste  paper.  That  he  was  present  at  several  other  conversa- 
tions between  May,  1848,  and  March,  1844,  and  that  upon  some  of 
these  occasions  the  plaintiff  stated  that  he  did  not  see  the  necessity 
of  taking  out  a  lease  or  expense  of  stamps.  That  the  reason  the 
defendant  was  anxious  to  have  the  lease  perfected  before  the  1st  of 
May,  1848,  was,  that  he  wanted  to  sell  his  interest  in  the  premises, 
which  he  could  not  do  to  advantage  unless  the  lease  were  executed. 
That  the  plaintiff  declined  or  evaded  taking  out  the  leases,  as  he 
believed,  for  the  reasons  he  mentioned ;  and  that,  in  his  opinion, 
his  reason  for  afterwards  desiring  to  take  out  the  leases,  was,  that 
in  October  or  November,  1848,  a  barrack  was  established  at 
Aldborough  House,  and  the  Drogheda  Bailway  was  then  in 
progress,  and  the  locality  was  thereby  improved  and  made  more 
desirable  for  business.  On  his  cross-examination  he  admitted 
that  he  had  stated  to  the  defendant's  solicitor  that  the  plaintiff 
never  refused  or  objected  to  execute  the  leases  pursuant  to  the 
agreement. 

Mr,  W.  Brooke,  Mr.  Monahan,  and  Mr.  J.  D.  Fitzgerald,  for 
the  plaintiff. 

Mr.  J.  J.  Murphy  and  Mr.  R.  Deasy,  for  the  defendant. 

Mr.  Monahan,  in  reply : 

There  has  been  a  part  performance  in  this  case,  which  distin- 
guishes it  from  the  authorities  referred  to. 

[  198  ]       The  Lord  Ghancellob  : 

This  case  is  not  to  be  compared  to  the  case  of  a  purchase,  where 
the  purchase-money  is  not  paid ;  for  there  the  agreement  is  in  fieri, 
and  time  may  be  of  great  importance :  but  I  am  very  unwilling  to 
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make  a  decree  which  may  have  the  effect  of  encouraging  parties  to  Burkb 
be  dilatory  in  performing  agreements  to  accept  a  lease.  Here  the  smtth. 
plaintiff  has  been  put  into  possession  as  lessee,  the  rent  has  been 
paid,  and  there  has  been  no  breach  of  the  covenants ;  the  stock  in 
trade  has  been  paid  for,  and  nothing  remained  to  be  done  but  the 
formal  execution  of  the  leases.  The  defendant  says  that  it  was  of 
importance  to  him  that  the  leases  should  be  executed  within  the 
stipulated  time ;  for  that  he  was  embarrassed,  and  desired  to  sell 
the  property,  but  could  not  do  so  with  advantage  until  the  leases 
were  actually  executed.  No  such  intention  appears  on  the  face  of 
the  agreement ;  and  it  is  always  difficult  to  import  into  a  case  of 
this  sort  an  intention  not  expressed  on  the  face  of  the  contract, 
where  it  is  afterwards  sought  to  bring  that  intention  to  bear  on  the 
conduct  of  the  other  party« 

I  am  not  aware  what  is  the  practice  in  this  country  in  such  cases, 
but  I  desire  to  know  why  the  lessor  did  not  himself  tender  a  lease 
to  tiie  tenant,  to  be  executed  by  him.  In  England  the  solicitor  for 
the  lessor  always  prepares  the  lease,  and  tenders  it  for  execution, 
though  the  lessee  has  to  pay  for  it.  There  is  nothing  in  the  law  of 
this  country  which  prevents  a  lessor,  in  a  case  like  the  present, 
where  there  is  no  stipulation  in  the  contract  as  to  the  party  to 
prepare  the  lease,  from  himself  preparing  and  tendering  it  for 
execution.  If  he  did  so,  and  it  were  rejected,  he  would  have  a  good 
defence  to  a  bill  by  the  tenant  for  a  specific  performance.  The 
defendant  had  the  remedy  in  *his  own  hands,  if  he  believed  that  [  *199  ] 
his  tenant  was  delaying  the  performance  of  his  contract  from  an 
improper  motive. 

I  think  it  is  plain  upon  the  face  of  this  agreement,  why  the  tenant 
spoke  of  the  delay  of  the  execution  of  the  leases  as  being  advisable ; 
for  a  clause  of  surrender  was  to  be  inserted  in  the  lease,  not  merely 
at  the  end  of  every  three  years,  but  also  at  the  expiration  of  the  first 
year.  The  tenant  might,  therefore,  reasonably .  say :  '^Why  be  at 
the  expense  of  executing  leases  when  I  have  the  power  of  putting 
an  end  to  the  contract  altogether  at  the  end  of  the  first  year?" 
However,  the  strict  letter  of  the  agreement  is  the  other  way ;  but  I 
think  the  defendant  was  as  much  to  blame  as  the  plaintiff  in  not 
tendering  the  lease,  and,  therefore  I  do  not  think  that  is  a  ground 
upon  which  I  ought  to  refuse  a  decree. 

The  evidence  of  the  clerk,  or  shopman,  as  to  the  conversation  he 
heard,  is  all  on  one  side ;  he  mentions  what  was  said  by  the  plaintiff 
to  the  defendant,  but  not  the  reply.    I,  therefore,  cannot  form  an 
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opinion  as  to  what  was  the  clear  import  of  that  conversation.  As 
to  abandonment  of  the  contract,  the  case  is  not  put  upon  that 
ground  in  the  pleadings;  it  is  a  case  of  mere  laches.  Notwith- 
standing what  is  stated  by  the  clerk,  it  is  plain  that  in  November, 
1848,  when  the  conversation  took  place  between  the  defendant  and 
the  solicitor  for  the  plaintiff,  the  defendant's  objection  then  was,  not 
lachesj  or  forfeiture,  or  abandonment,  or  that  there  was  no  binding 
agreement,  but  that  he  would  not  execute  any  lease  with  a  clause  of 
surrender  in  it.  Having  refused  to  execute  the  leases  upon  a  ground 
which  cannot  be  sustained,  I  cannot  say  that  the  subsequent  delay 
on  the  part  of  the  plaintiff,  though  to  be  complained  of,  is  *fatal  to 
his  rights;  but  his  solicitor  having  required  the  defendant,  in 
November,  1848,  to  execute  the  leases,  which  was  refused,  he  ought 
instantly  to  have  prosecuted  his  rights,  and  not  have  lain  by  for  six 
months  without  taking  a  step.  The  plaintiff  is  much  to  blame ;  he 
has  not  shown  diligence  in  asserting  his  rights,  and  therefore  is 
not  entitled  to  the  costs  of  this  cause.  The  only  doubt  I  had  is, 
whether  he  should  not  be  obliged  to  pay  costs ;  but  on  the  whole 
matter,  my  decree  will  be  for  a  specific  performance  without  costs. 


1846. 

Jan.  16, 16, 

22. 

SZB  Edward 

SUODKN, 

L.C. 
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CAEOLAN  V.   BRABAZON. 

(3  Jo.  &  Lat.  200—214 ;  S.  0.  9  Ir.  Eq.  Bep.  124.) 

There  must  be  as  dear  evidence  of  the  waiver  as  of  the  existence  of  a 
contract :  the  Court  wiU  not  act  upon  less. 

A.  wrote  thus  to  C. :  "I  have  told  Mrs.  C.  that  it  is  my  intention  to  let 
and  lease  to  you  that  field  which  J.  M.  held  under  me,  and  that  the  rent 
thereof  is  to  be  at  21.  10«.  per  acre,  for  your  Hfe  and  Mrs.  C.'s,  which  will 
be  stated  in  the  lease ;  with  the  imderstanding  that  you  are  to  be  account- 
able for  the  payment  of  the  tithe  rent-charge,  poor-rate  charge,  cess,  &o." 
The  law  agent  of  A.,  upon  the  instructions  of  C,  and  without  the  authority 
of  A.,  afterwards  prepared  a  lease,  which  was  executed  by  C. :  whereby  the 
lands  were  purported  to  be  demised  for  the  lives  of  C,  his  wife,  and  a  third 
person,  or  twenty-one  years,  whichever  should  last  the  longest,  at  a  rent 
which  was  the  aggregate  of  the  rent  mentioned  in  the  letter  and  the  tithe 
rent-charge.  This  reserved  rent  was  for  some  time  received  by  A.,  who 
afterwards  refused  to  execute  that  or  any  other  lease.  A.  was  decreed 
specifically  to  execute  a  lease  to  C,  for  his  own  life  and  that  of  his  wife,  at 
the  rent  mentioned  in  the  imexecuted  lease :  and  the  costs  of  the  suit  were 
given  against  A.,  because  of  his  misconduct. 

Where  there  is  an  agreement  to  make  the  tithe  rent-charge  payable  by 
the  tenant,  and  the  agreement  rests  in  fitri^  the  Court  may,  in  favour  of 
the  intention,  add  the  amount  of  the  rent-charge  to  the  rent 

Sembh,  Where  parties  enter  into  an  agreement  for  the  letting  of  lands, 
which  is  legal  to  a  certain  extent,  to  which  extent  they  mean  that  the 
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agreement  should  be  executed  by  an  actual  lease ;  and  stipulate  that  some-  Cabolan 
thing  further,  not  malum  in  $e,  but  which  is  merely  prohibited,  should  rest  «. 

in  understanding,  the  Court  will  decree  the  performance  of  the  agreement  Brabazok. 
as  far  as  it  is  capable  of  legal  execution. 

Thb  Bey.  William  Brabazon  was  in  and  previous  to  1889  tenant 
for  life  of  the  lands  of  Drummin,  with  power  to  lease  the  same  for 
any  term  of  lives  not  exceeding  three,  or  for  any  term  of  years  not 
exceeding  twenty-one,  bat  not  for  both.  The  lands  were  in  the 
possession  of  James  Markey,  as  tenant  from  year  to  year,  at  the 
rent  of  142.  Gs.  Od.  A  judgment  in  ejectment,  upon  a  ^notice  to  [  *^^^  1 
quit,  having  been  obtained  by  Mr.  Brabazon  against  Markey,  an 
habere  was  issued  thereon ;  which  on  the  18th  of  February,  1889, 
was  sent  by  Mr.  Enox,  the  law  agent  of  Mr.  Brabazon,  to  Thomas 
Carolan,  who  then  was,  and  for  many  years  had  been  the  bailiff  of 
Mr.  Brabazon,  to  be  by  him  delivered  to  the  sheriff  to  be  executed. 
Shortly  afterwards  the  wife  of  Thomas  Carolan  went  to  the  residence 
of  Mr.  Brabazon,  and  applied  to  him  to  let  the  lands  to  her  husband. 
Mr.  Brabazon  consented  to  do  so ;  and  wrote  the  following  letter  to 
Thomas  Carolan : 

"  Syddam  Glebb  House,  Abdbe, 
"  March  18,  1889. 

''  Mb.  Cabolan, — I  have  told  Mrs.  Carolan  that  it  is  my  intention  to 
let  and  lease  to  you  that  field  which  Mr.  James  Markey  of  Glaspistol 
held  under  me  at  the  Drummin,  and  that  the  rent  thereof  is  to  be 
at  2Z.  10«.  Od.  per  acre  for  your  life  and  Mrs.  Carolan's,  which  will 
be  stated  in  the  lease ;  with  the  understanding  that  you  are  to 
be  accountable  for  the  payment  of  the  tithe  rent-charge,  poor-rate 
charge,  cess,  &c. 

"  I  am  your's  truly, 

"William  Brabazon. 
**  To  Mb.  Thomas  Cabolan." 

In  a  few  days  after  Mr.  Brabazon  wrote  this  letter,  Mr.  Carolan 
delivered  the  habere  to  the  sheriff,  and  was  by  him  put  into  posses- 
sion of  the  land.  Some  time  afterwards  Mr.  Enox  received 
directions  from  Mr.  Carolan  to  prepare  leases  of  the  lands.  He  did 
not  receive  any  instructions  nor  had  he  any  communication  with 
Mr.  Brabazon  on  the  subject.  The  leases  were  not  at  once  pre- 
pared ;  but  in  September,  1840,  Mr.  Enox  being  about  to  go  to  the 
lands,  two  leases  *were  prepared,  leaving  blanks  for  the  date  and  the  [  *202  ] 
term  of  the  demise,  which  were  to  be  filled  up  when  Mr.  Enox 
should  see  Mr.  Carolan.    The  blank  for  the  term  was  left  because 
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Cabolan  Mrs.  Carolan  alleged  that  Mrs.  Brabazon  had  promised  her  to  have 
fiBABAzoK.  twenty-one  years  added  to  the  term  mentioned  in  the  letter.  On 
the  6th  of  October,  1840,  Mr.  Enox  and  Mr.  Carolan  met  at  the 
house  of  the  latter:  and  Mr.  Carolan  having  represented  to  Mr. 
Enox  that  it  was  his  intention  to  build  a  house  on  the  lands,  and 
that  he  therefore  expected  that  a  lease  for  a  longer  term  than  the 
life  of  himself  and  his  wife  would  be  granted  to  him;  and  Mrs. 
Carolan  having  represented  that  Mrs.  Brabazon  had  promised  that 
twenty-one  years  should  be  added  to  the  term  in  the  letter ;  Mr. 
Enox,  at  the  urgent  solicitation  of  Mr.  Carolan,  and  believing  that 
it  was  the  intention  of  Mr.  Brabazon  to  confer  a  benefit  upon  Mr. 
Carolan,  filled  up  the  blank  so  as  to  make  it  a  lease  for  the  lives  of 
Mr.  and  Mrs.  Carolan,  and  of  a  third  person,  and  the  survivor  of 
them,  or  for  the  term  of  twenty-one  years  from  the  21st  of  May, 
1840,  whichever  should  last  the  longest.  The  rent  reserved  thereby 
was  the  amount  of  the  rent  mentioned  in  the  letter  of  March,  1889, 
and  of  the  tithe  rent-charge ;  but  nothing  was  stated  in  it  with 
reference  to  the  poor  rates.  The  leases  were,  on  that  occasion, 
executed  by  Mr.  Carolan,  and  from  thence  remained  in  the  possession 
of  Mr.  Enox,  until  July,  1841.  They  were  then  sent,  with  other 
leases,  to  Mr.  Brabazon,  to  be  executed  by  him  ;  but  he  refused  to 
do  so,  as  they  were  not  in  accordance  with  the  letter  of  1889  ;  and 
he  addressed  some  letters  to  Mr.  Carolan,  which  were  not  forth- 
coming, the  purport  of  which,  however,  was  to  be  inferred  from 
a  letter  of  the  l6th  of  October,  1841,  from  Mr.  Carolan  to  Mr. 
Brabazon,  in  these  terms : 

[  203 1  "  Eev.  Sib, — I  have  duly  received  your's  of  yesterday's  date,  and 

I  beg  to  inform  you,  that  since  I  received  your  former  letter  I  have 
made  a  diligent  search  for  the  letter  you  sent  me,  at  the  time  of  my 
illness,  by  Mrs.  Carolan,  and  I  can  assure  you  that  I  cannot  find  it. 
It  was  Mrs.  Carolan  who  was  then  receiving  my  letters,  and  she 
cannot  say  or  tell  me  how  it  is  mislaid ;  but  you  may  depend  on  it, 
that,  if  it  was  not  destroyed  or  mislaid,  and  if  it  come  to  my  hands, 
I  will  honourably  send  it  to  you." 

In  October,  1841,  Mr.  Brabazon  sent  this  letter  to  Mr.  Enox,  and 
desired  him  to  get  from  Mr.  Carolan  a  letter  which  be,  Mr.  Brabazon, 
had  written  to  him  respecting  the  piece  of  ground  at  Drummin. 
Accordingly,  Mr.  Enox  personally  applied  to  Mr.  Carolan  for  the 
letter,  upon  which  he  replied  that  Mrs.  Carolan  had  mislaid  or  lost 
ik,  but  if  found  he  would  certainly  send  it  to  Mr.  Brabazon. 
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In  1844  Mr.  Brabazon  became  dissatisfied  with  Mr.  Carolan's  Oabolak 
conduct  as  bailiff,  and  dismissed  him,  and  directed  Mr.  Knox  to  beabamv. 
demand  possession  of  the  lands  mentioned  in  the  letter  of  ISSQ,  and 
of  the  lands  which  Mr.  Carolan  held  onder  hizp  as  tenant  from  year 
to  year.  Mr.  Carolan  refused  to  give  up  the  lands  of  Drummin, 
saying  that  he  had  found  the  letter  of  1889,  and  that  he  would  rely 
on  it  as  a  lease.  Thereupon  a  notice  to  quit  was  served  on  him, 
and  upon  its  expiration  Mr.  Brabazon  brought  a  civil  bill  ejectment 
for  the  recovery  of  the  lands.  At  the  hearing  before  the  Assistant 
Barrister,  Mr.  Carolan  produced  the  letter  of  1889,  and  relied  on  it 
as  an  equitable  defence  to  the  ejectment ;  but  Mr.  Brabazon's  agent 
having  objected  to  the  reception  of  that  document  in  evidence, 
because  it  had  *not  been  stamped,  the  Assistant  Barrister  decreed  [*S04] 
according  to  the  prayer  of  the  civil  bill.  Mr.  Carolan  gave  notice 
of  appeal,  and  caused  the  letter  to  be  stamped.  Mr.  Brabazon 
thereupon,  and  pending  the  appeal,  brought  his  ejectment  in  the 
Court  of  Queen's  Bench ;  and  Mr.  Carolan  filed  Jbhe  present  bill  for 
a  specific  performance  of  the  agreement  contained  in  the  letter  of 
1889,  and  for  an  injunction  against  proceedings  at  law.  An 
injunction  was  granted  upon  motion ;  and  afterwards  the  civil  bill 
appeal  was  heard,  and  the  decree  of  the  Assistant  Barrister  reversed. 

Mr.  Brabazon,  by  his  answer,  insisted,  that  the  plaintiff,  by  his 
letter  of  September,  1841,  and  his  conduct  at  that  period,  had 
waived  and  relinquished  any  claim  to  a  lease  which  he  might  have 
founded  on  the  letter  of  1889 ;  that  the  rent  mentioned  in  the  letter 
of  1889  was  less  than  the  value  of  the  lands  ;  and  that  no  lease 
conformable  to  the  letter  of  1889  had  been  tendered  to  him  for 
execution.  He  also  relied  upon  a  notice  served  by  him  on  the 
plaintiff,  before  answer  filed,  offering  to  grant  a  lease  pursuant  to 
the  terms  of  the  letter  of  1889,  upon  the  terms  of  the  plaintiff 
releasing  him  from  all  claims  for  costs  in  respect  of  the  equity  suit 
or  ejectment  proceedings;  to  which  notice  no  answer  had  been 
retomed. 

Mr.  Moore  and  Mr.  MdUy,  for  the  plaintiff : 

The  objection  that  the  plaintiff  has  waived  his  rights  under  the 
letter  of  1889  is  an  after^thought ;  it  was  not  put  forward  at  the 
hearing  of  the  civil  bill,  or  on  the  appeal. 

Mr.  Serjt.  Warren  and  Mr.  W.  Smithy  for  the  defendant : 
Contracts  are  entire,  and  must  be  wholly  carried  into  executi(mj       [  MB  ] 
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Cabolak  or  not  at  all :  Qervais  v.  Edwards  (i).  *  *  But  a  party  may 
BrabIzon.  waive  a  part  of  the  agreement  which  was  introduced  for  his  benefit, 
and  insist  on  the  specific  performance  of  the  residue :  Mestaer  v. 
OiUespie  (2).  But  a  party  cannot  enforce  the  specific  performance 
of  a  part  of  a  contract,  where  the  residue  of  it  is  vague  or  uncertain 
and  cannot  be  enforced  :  Wood  v.  Rowe  (8) ;  Kimberly  v.  Jennings  (4) ; 
Kemble  v.  Kean{6).  *  *  The  contract,  as  to  the  rent-charge, 
is  illegal  and  void  under  the  provisions  of  the  2  &  8  Will.  lY. 
c.  119.  *  ♦  ♦ 
[  806  ]  It  was  also  argued  that  the  letter  of  the  16th  of  October,  1841, 

related  to  the  letter  of  March,  1889 ;  and  that  it  and  the  subsequent 
conversation  between  Mr.  Knox  and  the  plaintiff  amounted  to  a 
waiver  of  the  contract  in  the  letter  of  1889. 

Mr.  Maley,  in  reply : 

The  letter  of  1889  is  divisible  into  two  parts :  the  first  contains 
the  contract  of  the  parties;  the  second  that  which  was  to  rest  in 
understanding,  as  contra-distinguished  from  contract:  and  the 
Court  may  execute  the  agreement  accordingly. 

Thb  Lobd  Changellob: 

This  bill  has  been  filed  by  a  tenant,  against  his  landlord,  for  the 
specific  performance  of  an  agreement  to  grant  a  lease  of  a  portion 
of  land  not  exceeding  five  acres.  The  agreement  is  entirely  in  the 
handwriting  of  the  landlord,  and  was  given  by  him  to  the  wife  of 
the  tenant,  who,  in  consequence  of  the  inability  of  her  husband  to 
attend,  acted  as  his  agent.  It  is  in  the  following  terms.  (Here  his 
Lordship  read  the  letter  of  the  18th  of  March,  1889.)  It  is  an 
[  *207  ]  agreement,  complete  in  all  its  parts ;  it  contains  the  terms  *of  the 
contract,  and  is  signed  by  the  person  who  was  to  grant  the  lease, 
and  was  given  to  the  wife  of  the  intended  lessee,  as  the  agent  of  her 
husband.  If,  therefore,  the  contract  contained  in  that  letter  be  a 
legal  one,  it  may  be  carried  into  specific  execution  by  the  decree  of 
this  Court.  Much  litigation  has  arisen  out  of  this  transaction.  It 
has  been  the  subject  of  contest  in  the  Assistant  Barrister's  Court, 
where  Mr.  Brabazon,  taking  advantage  of  the  want  of  a  stamp  upon 
the  agreement,  obtained  a  decree  upon  a  civil  bill  ejectment.  That 
defect  having  been  remedied,  and  the  tenant  having  appealed,  Mr. 

(1)  69  B.  B.  647  (2  Dr.  &  War.  80).    (4)  38  E.  B.  130  (6  Sim.  340). 

(2)  8  B.  B.  261  (11  Ves.  621,  640).     (5)  38  B.  H.  125  (6  Sim.  333). 

(3)  21  B.  B.  119  (2  BUgh»  59d,  615). 
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Brabazon  resorted  to  one  of  the  superior  Courts,  where  this  equit-  Cabolak 
able  defence  could  not  be  set  up,  and  brought  an  ejectment  on  the  bbubazox. 
title  against  his  tenant.  The  tenant  has  thus  been  driven  to  file 
his  bill  to  restrain  the  proceedings  at  law,  and  for  a  specific  per- 
formance of  the  agreement.  It  is  to  be  regretted  that  so  much 
litigation  should  have  been  occasioned  by  so  trifling  a  matter ;  but 
I  think  that  the  tenant  has  been  driven  to  it  by  the  conduct  of  his 
landlord. 

The  defence  set  up  against  the  bill  is,  first,  that  the  plaintiff  has 
by  his  conduct  waived  the  benefit  of  the  contract ;  and  secondly, 
that  the  agreement  is,  as  to  some  of  its  terms,  illegal,  and  therefore 
cannot  be  carried  into  execution.  As  to  the  alleged  waiver,  the  case 
stands  thus.  In  1840  the  tenant  desired  Mr.  Enox  to  have  the 
leases  prepared.  At  that  time  there  was  no  dispute  as  to  his  right 
to  have  a  lease ;  and  accordingly  Mr.  Enox,  having  before  him  either 
the  original  agreement  or  a  copy  of  it,  directed  his  clerk  to  fill  up 
the  leases.  The  premises  to  be  demised,  and  the  rent  to  be  reserved, 
were  inserted  in  the  leases ;  but  blanks  were  left  for  the  term  for 
which  the  lease  was  to  be  granted.  This  was  in  consequence  of 
some  verbal  communications  between  Mr.  Enox  and  the  tenant,  in 
which  the  latter  alleged  that  Mrs.  *Brabazon  had  promised  his  wife  [  *208  ] 
to  procure  for  him  some  further  term.  It  is  impossible  to  read  the 
evidence  of  Mr.  Enox,  and  not  perceive  that  he  thought  he  was 
extending  the  interest  given  to  Carolan  by  the  agreement ;  for  he 
says  that  in  October,  1840,  when  he  went  to  collect  the  rents,  he 
took  the  leases  with  him ;  and  that,  believing  Mr.  Brabazon  wished 
to  benefit  Carolan  and  his  wife,  and  considering  that  Carolan's  life 
was  not  a  good  one,  he,  at  the  solicitation  of  Carolan,  consented  to 
fill  up  the  blanks  by  adding  the  life  of  his  son  and  a  term  of  twenty- 
one  years  to  the  term  mentioned  in  the  letter  of  1889.  The  blanks 
were  filled  up  accordingly,  and  Carolan  was  permitted  to  execute  the 
leases ;  and  no  objection  was  made  with  respect  either  to  the  tithe 
rent-charge  or  poor's-rate.  Mr.  Enox  took  the  leases  back  to 
Dublin,  and  they  remained  in  his  possession  until  July  following, 
when  he  sent  them,  with  another  lease,  to  Mr.  Brabazon  to  be 
executed.  Mr.  Brabazon  objected  to  do  so ;  and  on  the  28rd  of 
July,  1841,  wrote  to  Mr.  Enox  in  the  following  terms :  "  I  have 
received  the  parcel  with  the  leases.  I  shall  sign  Mr.  M'Clintock's 
after  I  look  over  it ;  but  I  am  very  sorry  that  you  did  not  consult 
me  as  to  Carolan's,  as  I  did  not  intend  to  give  him  so  long  a  one, 
only  for  his  own  and  his  wife's  lives ;  or  if  I  added  any  number  of 
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CuioLAK     years  to  it,  it  vroald  be  aocording  to  what  sort  of  a  house  he  was  to 
BRABA201?.    build.    When  I  wrote  to  him  about  building,  he  wrote  in  reply  that 
Mr.  Wallop  had  his  money ;  consequently,  as  there  is  such  a  bad 
prospect  of  the  said  building,  I  will  not  give  him  a  lease." 

I  think  it  is  clear  that,  up  to  this  period,  the  agreement  had  been 
considered  by  Mr.  Brabazon  to  be  a  binding  one,  and  that  there  had 
been  some  correspondence  between  Garolan  and  Mr.  Brabazon,  as 
[  *209  J  to  the  obligation  of  the  *latter  to  grant  a  lease,  which  led  to  a  dis<r 
cussion  whether  the  term  was  to  be  extended;  and  Mr.  Knox  did 
extend  the  term.  When  the  leases  were  submitted  to  him,  Mr. 
Brabazon  objected  to  execute  them,  as  he  had  a  perfect  right  to  do, 
because  they  were  not  conformable  to  the  agreement ;  but  did  that 
give  him  any  right  to  annul  the  original  contract?  He  cannot 
plead  that  a  house  had  not  been  built,  for  that  was  not  a  part  of 
the  original  agreement ;  nor,  because  there  was  an  imperfect  dealing 
for  an  extension  of  the  term,  could  he  refuse  to  execute  a  leasd 
according  to  his  agreement.  As  to  the  alleged  waiver :  if  one  party 
waive  a  contract,  it  implies  that  the  other  party  was  previously 
bound  by  the  contract ;  and  this  Court  requires  as  clear  evidence  of 
the  waiver  as  of  the  existence  of  the  contract  itself,  and  will  not  act 
upon  less.  Mr.  Brabazon,  finding  himself  unable  to  rescind  the 
contract,  determined  to  get  rid  of  it  altogether ;  not,  however,  by  a 
new  agreement  with  his  tenant,  but  by  the  power  he  possessed  over 
him.  It  was  his  pleasure  not  to  grant  the  lease,  and  he  said,  *'  I 
will  not  give  it."  It  was  said  that  a  letter  was  written  by  him  to 
Carolan,  requiring  that  the  agreement  should  be  given  up;  and 
that  Carolan,  by  his  letter  of  September,  1841,  acceded  to  that 
request.  No  such  letter  from  Mr.  Brabazon  has  been  produced ; 
and  without  seeing  that  letter  I  cannot  hold  that  the  letter  of 
September,  1841,  is  a  waiver  of  the  original  contract.  It  does  not 
even  appear  from  Cardan's  letter  that  the  document  referred  to  in 
it  is  the  letter  of  1889.  If  I  knew  the  contents  of  the  letter  to 
which  Carolan's  letter  was  an  answer,  I  might  perhaps  come  to  the 
conclusion  that  there  had  been  a  waiver ;  but,  on  the  other  hand, 
that  letter  might  have  contained  merely  a  statement  that  the  writer 
was  not  aware  he  had  made  any  agreement  to  grant  a  lease,  and  a 
[  *2io  ]  direction  *to  Carolan  to  forward  the  letter  to  him,  that  he  might 
satisfy  himself  whether  he  had  entered  into  such  an  agreement.  I 
cannot,  therefore,  say  that  the  letter  of  September,  1841,  is  a  waiver, 
or  that  there  is  any  sufficient  proof  that  the  plaintiff  relinquished 
his  right  to  a  lease.    Again,  we  find  that  Mr.  Brabazon  wrote  a 
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letter  to  Mr.  Enoz,  in  which  he  encbsed  the  letter  of  the  15th  of  Cabolak 
September,  1841,  and  desired  him  to  procure  from  Carolan  that  brabasok. 
binding  agreement ;  but  how  important  it  is  that  I  should  see  that 
letter  to  ascertain  upon  what  terms  Mr.  Enoz  was  to  get  back  the 
agreement  of  1889 :  yet  Mr.  Enoz  has  thought  proper  to  state  thq 
contents  of  Mr.  Brabazon's  letter  without  producing  it.  I  am  kept 
in  ignorance  as  to  the  grounds  upon  which  the  letter  of  1889  was  to 
be  obtained.  I  do  not  say  that  the  transactions  of  1841  do  not 
amount  to  a  waiver  of  the  contract ;  but  it  is  not  shown  that  they 
do;  and  I  ezpect  a  case  of  waiver  to  be  clearly  established  in 
evidence.  In  my  opinion,  no  case  of  waiver  of  the  original  contract 
has  been  made  out,  and  therefore  I  must  hold  Mr.  Brabazon  bound 
by  it. 

But  then  a  question  of  law  is  raised,  viz.,  whether  the  Court  can 
enforce  the  specific  performance  of  the  legal  part  of  this  agreement, 
and  ezdude  that  part  which,  by  the  Act  of  Parliament,  is  illegal, 
and  therefore  void.  Mr.  Brabazon  well  knew  how  much  of  this 
agreement  was  legal,  and  how  much  was  illegal.  The  document  is 
correctly  prepared,  for  everything  which  was  legal  was  to  be  inserted 
in  the  lease ;  but  that  which  he  knew  to  be  illegal  was  to  rest  on  an 
understanding.  Having  given  my  opinion  upon  the  question  of 
waiver,  I  shall  let  this  cause  stand  in  the  paper  for  a  week,  in  order 
that  Mr.  Brabazon  may  consider  whether  he  will  insist  upon  this 
point. 

Mr.  Brabazon  having  ezpressed  his  desire  to  have  the  opinion       [  211  ] 
of  the  Court  upon  the  point  which  remained  undisposed,  judgment 
was  given  by 

Thb  Lord  Chancellob: 

The  bill  in  this  case  is  filed  by  the  plaintiff,  who  was  the  bailiff  of 
the  defendant,  for  the  specific  performance  of  an  agreement  to 
grant  him  a  lease  of  a  small  piece  of  ground,  at  the  rent  of 
21*  lOf.  per  acre.  The  agreement  was  in  the  handwriting  of  the 
landlord,  and  was  in  all  respects  a  valid,  binding  agreement,  unless 
it  be  impeachable  upon  the  ground  put  forward.  It  referred  to 
what  should  be  contained  in  the  lease  to  be  ezecuted,  and  also 
what  was  to  be  the  understanding  between  the  parties ;  drawing  a 
clear  distinction  between  what  was  to  be  inserted  in  the  lease,  and 
what  was  to  rest  on  understanding.  Two  defences  were  set  up : 
first,  that  there  had  been  a  waiver  by.  the  tenant  of  his  right  under 


68  1846.    CH.  (IE.)     8  JO.  &  LAT.  211—212.  [b.b. 

Cabolah  the  agi-eement ;  and  secondly,  that  as  the  landlord  stipulated  for 
Brabazok.  ih®  payment  of  the  tithe  rent-charge  and  poor  rate  by  the  tenant, 
neither  of  which  by  law  could  be  made  chargeable  against  the 
tenant,  the  Court  would  not  give  the  relief  prayed,  as  it  would  not 
partially  execute  the  contract :  and  it  was  strongly  argued  that  the 
effect  of  a  partial  execution  of  the  agreement  would  lead  to  an 
evasion  of  the  statutes.  I  have  already  decided  that  the  plaintiff 
has  not  waived  his  right  to  a  specific  performance  of  the  agreement, 
and  I  gave  the  defendant  a  week  to  consider  whether  he  would 
insist  on  having  the  legal  question  decided,  upon  an  agreement 
drawn  by  himself,  and  in  which  he  took  the  precise  distinction 
between  what  should  appear  on  the  face  of  the  lease  and  what 
should  rest  upon  understanding.  I  did  not  expect  that  he  would 
[  *812  ]  have  pressed  for  my  decision  *upon  the  legal  point ;  but,  as  he  has 
done  so,  I  am  prepared  to  dispose  of  that  question. 

I  have  already  observed  that,  whatever  may  be  the  difiBiculty  in 
the  way  of  decision,  it  has  been  decided  by  the  Mastbb  of  thb 
Bolls,  and  by  the  Court  of  Exchequer,  and  has  been  intimated  by 
myself,  that  where  there  is  an  agreement  to  make  the  tithe  rent- 
charge  payable  by  the  tenant,  and  the  agreement  rests  in  fieri,  the 
Court  may,  in  favour  of  the  intention,  and  without  being  liable  to 
the  imputation  that  it  is  permitting  an  evasion  of  the  Act,  add  the 
amount  of  the  rent-charge  to  the  rent,  as  the  landlord  himself 
might  have  done,  and  so  give  to  each  party  what  he  contracted  for. 
I  shall  follow  these  authorities,  which  I  am  not  prepared  to  over- 
rule ;  but  though  I  have  expressed  an  opinion  the  same  way,  I  am 
not  inclined  to  carry  the  doctrine  further.  The  tithe  rent-charge 
may  be  added  to  the  rent,  and  in  that  way  this  objection  may 
be  overcome.  This  case,  however,  does  not  present  the  difficulty 
against  which  the  Court  has,  in  other  cases,  successfully  struggled ; 
for  upon  the  representations  made  by  the  tenant  to  the  solicitor 
and  agent  of  the  landlord,  the  latter  prepared  a  lease  which  was 
executed  by  the  tenant,  and  which  the  solicitor,  after  retaining  it  in 
his  possession  for  several  months,  sent  to  the  landlord  for  execution, 
not  supposing  it  would  be  objected  to  by  him.  The  landlord,  how- 
ever, did  object  to  execute  that  lease ;  and  he  was  justified  in  doing 
BO,  because  it  purported  to  extend  the  duration  of  the  lease  beyond 
the  period  agreed  on.  But  he  went  further,  and  objected  altogether 
to  execute  any  lease,  considering  that,  upon  his  simple  statement 
that  he  would  not  perform  his  agreement,  he  was  at  liberty  to 
withdraw  from  it.     Both  parties  were  therefore  wrong;  but  the 
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landlord  continued  to  be  bound  by  the  agreement,  though  the  tenant     Cabolan 
*had  asked  for  the  execution  of  the  lease  for  the  extended  term,    bbabazoit. 
By  that  lease  the  solicitor  had  himself  carried  into  execution  the       [  *218  ] 
agreement,  according  to  the  construction  given  to  such  contracts 
by  the  Courts ;  for  he  added  the  amount  of  the  tithe  rent-charge 
to  the  stipulated  rent,  and  reserved  the  aggregate  amount  as  the 
annual  rent  to  be  paid  by  the  tenant :  and  the  tenant  agreed  to 
that,  and  executed  the  lease;  and  it  has  been  proved  that  the 
landlord  received  that  very  rent  without  objection,  down  to  the 
time  when  he  brought  the  ejectment.    I  am  therefore  relieved  from 
all  difiSiculty  as  to  the  rent-charge ;  for  a  document  has  been  executed 
and  acquiesced  in,  in  which  the  parties  have,  in  this  particular, 
executed  their  own  contract. 

As  to  the  poor's-rate,  it  is  said  that  the  stipulation  is  contrary  to 
the  Act  of  Parliament;  and  so  it  is :  but  I  am  not  prepared,  on  the 
abstract  point,  to  say  that  I  ought  not  to  make  a  decree ;  for  if 
parties  enter  into  an  agreement  which  is  legal  to  a  certain  extent, 
to  which  extent  they  mean  that  the  agreement  should  be  executed 
by  an  actual  lease,  and  stipulate  that  something  further,  which  is 
not  malum  in  se,  but  merely  prohibited,  should  rest  in  understand- 
ing, I  am  not  prepared  to  say  that  in  such  a  case  I  should  not 
make  a  decree  for  the  performance  of  the  agreement,  as  far  as  it 
was  capable  of  legal  execution.  The  effect  of  such  a  decree  would 
be  simply  to  do  what  the  parties  intended.  They  intended  that 
what  was  legal  should  be  inserted  in  the  lease,  and  what  was  not 
should  rest  in  understanding.  It  could  not  be  said,  in  such  a  case, 
that  the  Court  was  evading  or  assisting  in  the  evasion  of  the  Act  of 
Parliament.  It  is  a  matter  of  imperfect  obligation  to  which  the 
Court  gives  no  effect.  But  I  am  not  called  upon  to  decide  that 
question  in  the  present  case,  because  the  parties  have  executed  their 
*own  contract  and  have  reserved  the  tithe  rent-charge  as  part  of  [  *^^^  ] 
the  rent,  just  as  the  Court  would  have  enforced  the  reservation  of 
it ;  and  have  left  the  poor's-rate,  which,  from  its  variable  nature,  it 
would  have  been  more  difficult  to  import  into  the  lease,  to  rest  upon 
the  understanding  of  the  parties.  That  shows  what  was  the  real 
intent  of  the  parties ;  and  I  am  bound  by  that  which  they  them- 
selves have  executed.  I  am  of  opinion  that  this  is,  in  that  sense,  a 
contract  executed ;  and  that  the  only  dispute  is  as  to  the  extended 
term  which  was  introduced  into  the  lease,  not  without  the  full 
knowledge  of  the  solicitor  of  the  defendant,  and  not  without  some 
grounds  for  its  introduction,  but  certainly  without  the  authority  of 
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Bbabazon. 


the  defendant.  I  shall,  therefore,  decree  for  the  specific  perform- 
ance of  the  agreement,  according  to  the  lease  executed  by  the 
plaintiff,  with  the  exception  of  the  term,  and  give  to  the  plaintiff 
the  costs  of  the  suit. 


1846. 
Jan.  24,  30. 

Sib  Edward 

SUODBH, 

L.C. 

[261] 


MAXTNSELL  v.  EGAN. 

HUNT  V.  SAME  (I). 

(5  i&  6  Will.  IV.  c.  55.) 

(3  Jo.  &  Lat.  251—255;  S.  0.  9  Ir.  Eq.  Bep.  283.) 

A  surety  in  a  receiver*8  recognizance  is,  to  the  extent  of  the  amount  of 
the  recognizance,  answerable  for  the  costs  of  an  attachment  against  the 
receiver  for  not  accounting,  the  costs  of  appointing  a  new  receiver,  and  the 
costs  of  the  order  on  the  tenants  to  pay  their  rents  to  such  new  receiver. 

Mb,  Napier,  for  Henry  Smithwick  and  Thomas  M'Gutcheon,  the 
sureties  of  Joseph  Baxter,  the  late  receiver  in  these  matters,  moved 
by  way  of  appeal,  that  the  order  of  the  Mastbr  of  the  Bolls, 
dated  the  26th  of  November,  1845,  be  varied  or  altered,  so  far  as 
the  same  directed  that  it  be  referred  to  the  taxing  Master  to  tax  the 
costs  of  the  attachment  obtained  against  said  J.  Baxter  for  not 
[  *262  ]  accomiting  "^as  such  receiver,  and  the  costs  of  the  order  dated  the 
21st  of  November,  1844,  removing  said  J.  Baxter  as  receiver,  and 
referring  it  to  the  Master  to  appoint  a  receiver,  and  the  costs  of  the 
appointment  of  such  receiver,  and  of  the  order  on  the  tenants  to 
pay  their  rents  to  such  receiver,  and  the  affidavit  of  the  service 
thereof ;  and  that  said  several  costs  be  disallowed  to  the  petitioner 
in  the  second  matter,  as  against  the  said  sureties  :  and  also  that  so 
much  of  said  order  as  directed  that  the  said  several  costs  be  paid 
by  the  said  sureties  be  varied  or  altered ;  and  that  said  sureties  be 
exempted  from  the  payment  of  such  costs. 

An  attachment,  was,  at  the  instance  of  the  petitioner  in  the 
second  matter,  awarded  against  the  receiver  in  this  cause,  for  not 
accounting ;  and  the  receiver  having  been  thereupon  discharged,  it 
was  referred  to  the  Master  to  appoint  a  new  receiver  at  his 
expense. 

Liberty  had  been  given  to  put  the  recognizance,  which  was  for 
the  sum  of  the  7002.,  in  suit  against  the  sureties ;  and  upon  the 
gcvre  facias  issuing,  the  sureties  gave  judgment  at  law.  The  pro* 
ceedings  were  afterwards  stayed  upon  the  undertaking  of  the 
sureties  to  account,  and  pay  the  balance  on  foot  of  the  account. 
The  undertaking  did  not  mention  costs.    The  account  was  passed, 

(1)  In  re  Graham  [189d]  1  Ch.  66,  64  L.  J.  Ch.  98. 
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and  on  foot  of  it  there  vaa  a  sum  of  98Z.  1$.  2d.  found  to  be  due  by    mauhsbll 
the  receiver.  Eaiv. 

Mr.  W.  Smithy  for  the  petitioner  in  the  second  matter  [cited 
Keily  v.  Murphy  (i) ;  In  re  Lockey  (2)] : 

The  debt  at  law  is  the  amount  of  the  recognizance ;  and  if  the       [  ^58  ] 
sureties  seek  equity,  by  having  the  debt  reduced,  they  must  do 
equity  by  reimbursing  the  estate  the  expenses  it  has  been  put  to  by 
the  default  of  the  receiver. 

Mr.  E.  Pennefather  for  the  sureties.     •     *    * 

Thb  Lord  Chancbllob: 

This  motion,  I  understand,  was  brought  before  me  by  the  desire 
of  the  Master  of  the  Bolls,  in  order  that  the  case  of  Keily  v. 
Murphy  might  be  re-considered.  There  the  recognizance  was 
that  the  tenant  should  pay  the  rent  and  perform  the  covenants 
in  the  lease;  and  Sir  Michael  O'Loohlbn,  the  Master  of  the 
Bolls,  was  of  opinion  that  if  any  costs  were  occasioned  by  the 
default  of  the  tenant,  the  surety  *might  be  liable  for  such  default  [  ^^^  ] 
when  he  seeks  to  have  his  recognizance  discharged.  The  costs  of 
an  attachment  for  non-payment  of  the  rent  were  charged  against 
the  surety,  as  it  did  not  go  beyond  the  amount  of  the  recognizance. 
In  Dawson  v.  Raynes  (s)  the  Yice-Ghancbllob  held  that  interest 
conld  not  be  recovered  against  a  surety  for  a  receiver.  The  recog- 
nizance is  stated  to  have  been  with  a  condition  to  be  void  if  the 
receiver  should  duly  account.  The  Lord  Chancellor  affirmed 
the  order  on  another  ground,  but  did  not  admit  that  interest  could 
not  be  recovered.  Upon  such  a  recognizance  as  that  stated  in  the 
report,  I  should  be  disposed  to  think  that  interest  was  not  payable 
by  the  surety.  But  here  the  condition  is  that  the  recognizance  is 
to  be  void  if  the  receiver  do  duly  perform  his  duties  as  receiver, 
and  do  account,  &c.  Now  here  the  receiver  has  not  performed  his 
duties,  and  in  consequence  of  his  neglect,  the  costs  of  the  attach- 
ment and  of  the  appointment  of  a  new  receiver,  &c.,  have  been 
incurred.  The  recognizance,  therefore,  became  absolute;  and  to 
the  extent  of  the  sum  secured  by  it  the  surety  must  be  respon- 
sible for  the  loss  occasioned  by  the  default  which  rendered  the 
recognizance  absolute.  This  is  not  in  principle  distinguishable 
from  In  re  Lockey  (2),  where  the  condition  was  that  the  committee 

(1)  Sftu.  &  So.  479.  (3)  26  B.  B.  149  (2  Buss.  466). 

(2)  1  Pb.  509- 
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should  obey  the  orders  of  the  Changellob  with  respect  to  the 
lunatic's  estate,  and  the  surety  was  held  liable  for  costs  which  the 
committee  had  been  ordered  to  pay,  but  had  not  paid,  for  the 
surety  was^  liable  for  everything  that  the  committee  was  liable  for. 
Wyatt's  Pract.  Beg.  was  referred  to,  in  order  to  show  that  a  surety 
was  not  liable  to  interest  or  costs ;  but  the  statement  there  is  that 
neither  principal  nor  surety  was  liable :  the  reference  *is  to  Rex  v. 
Albut  (i),  where  the  condition  was  to  abide  such  order  as  the  Ciourt 
should  make,  and  the  Court  made  an  order  for  the  principal  sum 
secured  by  the  recognizance ;  and  the  Court  ruled  that  neither 
interest  nor  costs  ought  to  be  allowed  against  the  surety  no  more 
than  against  the  principal. 

I  must,  therefore,  refuse  the  application,  and  affirm  the  order  of 
the  Master  of  the  Bolls;  but  without  costs,  as  the  case  was 
brought  before  me  by  his  desire. 


1846. 
Jan,  SO. 
Feb.  12. 

Sib  Edward 

SUODVN, 

L.C. 
Blaok- 

BUBKB, 

Ch.J. 

PXVNE- 
FATllBB,  B. 
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DREW   V.   The   EARL  of   NORBURY  (2). 

(3  Jo.  &  Lat.  267—307  ;  S.  C.  9  Ir.  Eq.  Rep.  171,  524.) 

A  purcliase  of  the  legal  estate  for  valuable  ooDsideratioii,  without  notice, 
is  not  a  defence  to  a  suit  for  the  specific  perfomance  of  a  contract  relating 
to  the  lands,  contained  in  a  prior  duly  registered  instrument. 

A.  seised  in  fee,  by  registered  deed  conveyed  lands  to  a  trustee,  upon 
trust  to  sell  and  pay  debts  and  incumbrances,  and  the  residue  to  himself. 
Subsequently  A.,  in  1782,  for  valuable  consideration,  by  registered  deed, 
demised  the  lands  to  B.  (who  did  not  appear  to  have  had  notice  of  the  trust 
deed),  for  lives  renewable  for  ever,  subject  to  a  lease  thereof  then  subsist- 
ing. The  rent  reserved  was  equal  in  amount  to  the  rent  payable  under  the 
sub-lease.  In  1789  the  lands  were  sold  to  N.,  under  a  decree  in  an 
administration  suit  instituted  before  1782  by  a  judgment  creditor  of  a 
former  owner  of  them  against  A.  and  his  trustee,  who  joined  in  conveying 
the  lands  to  N.  It  was  not  shown  that  A.  had  been  served  with  sttbpcena 
in  that  suit  before  the  making  of  the  lease  of  1782,  and  he  did  not  appear 
in  it  until  afterwards.  N.  had  not  notice  of  the  lease  of  1782  when  he 
purchased.    The  purchase-money  was  applied  in  payment  of  incumbrances 


(1)  Bunb.  4. 

(2)  This  case  is  sometimes  dted  as 
an  authority  for  the  proposition  that 
a  suit  hy  a  judgment  creditor  for 
the  administration  of  a  testator's  real 
estate  which  involves  the  sale  of  land 
specifically  devised  by  the  will  may 
be  registered  as  a  lU  pendent  so  as  to 
bind  purchasers  claiming  under  the 
specific  devisees,  but  upon  rehearing 
the  case  next  day,  the  Lobb  Chan- 
gellob observed  that  it  was  unneces- 


sary to  decide  that  question,  so  that 
the  case  is  not  really  an  authority  on 
the  point;  see  Price  v.  Price  (1887)  35 
Ch.  D.  at  p.  303,  where  Mr.  Justice 
Kay  points  out  that  Lord  St  Leonards 
in  the  14th  ed.  of  his  work  on  Vendor 
and  Purchaser,  p.  758,  refers  to  this 
case  only  as  an  authority  for  the  pro- 
position that  a  plaintiff  who  desires  to 
rely  upon  a  li$  pendens  must  not  be 
guilty  of  lachee  in  prosecuting  the 
suit — 0.  A.  8. 
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created  prior  to  1782.    The  last  life  in  the  lease  of  1782  died  in  1835,  and         Dbbw 
the  snb-lease  determined  in  1839;   and  shortly  afterwards  a  claim  for  a  «• 

renewal  of  the  lease  of  1782  was,  for  the  first  time,  made  by  the  heir-at-  w^murt 
law  of  B. :  Held,  that  N.  having,  without  notice  of  the  plaintiffs  equity, 
acquired  the  prior  legal  estate  from  the  trustee  of  A.,  and  the  entire 
equitable  interest  by  the  application  of  his  purchase-money  in  payment  of 
prior  incumbrances,  was  not  bound  to  renew  the  lease  of  1782;  and  also 
that  the  laches  of  the  parties  deriving  under  the  lease  in  claiming  a  renewal, 
or  obtaining  a  recognition  of  their  title,  was,  imder  the  circumstances,  a 
bar  to  their  suit  (1). 

When  a  person  having  several  estates  or  interest  in  lands,  joins  in  con- 
veying all  his  estate  and  interest  in  the  lands  to  a  purchaser,  every  estate 
or  interest  vested  in  him  will  pass  by  the  conveyance,  although  not  vested 
in  him  in  the  character  in  which  he  became  a  party  to  the  conveyance. 

John  Binobosb  being  in  the  year  1746  seised  in  fee  of  Gappi- 
kennane  and  Clounesker,  and  of  several  other  denominations  of 
land  in  the  coanty  of  Glare,  devised  certain  *of  those  denomi-  [  *^^  1 
nations  to  trustees  and  their  heirs,  in  trust  to  sell  and  dispose  of 
towards  the  discharge  of  the  debts  therein-mentioned,  and  amongst 
others,  a  judgment  debt  of  Michaelmas  Term,  1787,  due  by  the 
testator  to  one  Simon  Purdon;  and,  after  bequeathing  several 
legacies,  the  testator  devised  the  residue  of  his  real  and  personal 
estate  (which  included  the  lands  of  Gappikennane  and  Glounesker), 
to  his  two  daughters,  Alice  Bowerman  and  Margaret  Drew,  for  their 
lives ;  and  after  the  decease  of  Alice  Bowerman,  he  gave  her  moiety 
of  his  real  and  personal  estate  to  her  son,  Bingrose  Bowerman, 
and  his  heirs ;  and  after  the  decease  of  Margaret  Drew,  he  gave  her 
moiety  of  his  real  and  personal  estate  to  her  son,  Bingrose  Drew,  and 
his  heirs,  and  appointed  his  two  daughters  executrices  of  his  will. 

Margaret  Drew  conveyed  her  life  estate  to  her  son,  Bingrose 
Drew ;  and  Alice  Bowerman  conveyed  her  life  estate  to  her  son, 
Bingrose  Bowerman. 

Margaret  Drew  afterwards  died,  leaving  Alice  Bowerman,  her 
co-executrix,  surviving ;  and  the  personal  estate  of  the  testator  was 
applied  in  payment  of  his  debts  and  legacies,  as  far  as  the  same 
extended :  but  the  trustees  for  sale  having  declined  to  act  in  the 
trusts  of  the  will,  Bingrose  Bowerman  and  Bingrose  Drew  entered 
into  possession  of  all  the  real  estates  whereof  John  Bingrose  died 
seised. 

By  indenture  of  the  28rd  of  April,  1757,  made  between  Bingrose 
Drew  of  the  first  part,  Bingrose  Bowerman  of  the  second  part,  and 
Alice  Bowerman  of  the  third  part,  after  reciting  the  foregoing 

(1)  Tafflar  v.  London  A  County  Banking  Co.  [1901]  2  Ch.  230. 70  L.  J.  Ch.  477, 
84  L.  T.  397,  C.  A. 
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Dbiw  matters,  and  that  disputes  had  arisen  between  the  parties  thereto, 
Sabl  of  ui  relation  to  the  real  *and  personal  estate  of  John  Bingrose,  and 
NoBBUBY.     j.jjj^|.^  jjj  Qj.^^j.  j.^  p^j.  j^  gjj^  ^Q  g^^jj  disputes,  the  parties  thereto 

had  agreed  to  make  a  partition  of  the  said  estates,  Bingrose 
Bowerman  conveyed  certain  denominations  of  the  real  estates  to 
Bingrose  Drew  and  his  heirs ;  and  Bingrose  Drew  conveyed  certain 
other  of  the  denominations  of  the  real  estate,  including  Cappikennane 
and  Glounesker,  to  Bingrose  Bowerman  and  his  heirs.  And  Bingrose 
Bowerman  covenanted  with  Bingrose  Drew  and  his  heirs,  that  he 
would  forthwith  pay  off  a  certain  judgment  debt  due  to  one  Henry 
Bowerman,  and  one  moiety  of  all  such  other  debts  of  John  Bingrose 
as  affected  the  estate  whereof  he  died  seised ;  and  would  indemnify 
Bingrose  Drew  and  his  moiety  of  the  estate  therefrom :  and  Bingrose 
Drew,  in  like  manner,  covenanted  with  Bingrose  Bowerman  and 
his  heirs,  that  he  would  pay  a  certain  rent-charge  charged  upon 
part  of  the  lands,  and  also  one  moiety  of  the  debts  of  John  Bingrose, 
which  affected  the  estate  whereof  he  died  seised,  except  the  judg- 
ment debt  due  to  Henry  Bowerman ;  and  would  indemnify  Bingrose 
Bowerman  therefrom.  The  denominations  of  lands  which  had  been 
devised  in  trust  to  be  sold  were  allotted  between  the  parties. 

Bingrose  Bowerman  died  in  April,  1774,  leaving  John  Bingrose 
Bowerman,  his  eldest  son  and  heir-at-law,  who,  upon  the  decease 
of  his  father,  became  entitled  to  the  lands  conveyed  to  Bingrose 
Bowerman  in  severalty. 

In  May,  1774,  Helena  Furdon  and  Mary  Furdon,  who  were 
then  entitled  to  the  beneficial  interest  in  the  judgment  debt  due  by 
the  testator  to  Simon  Furdon,  filed  their  original  bill  in  this  Court 
against  John  Bingrose  Bowerman,  Bingrose  Drew,  and  others, 
[  *270  j  praying  that  an  account  might  be  *taken  of  all  charges  and  incum- 
brances affecting  the  lands  in  the  bill  mentioned  (being  certain 
lands  which  John  Bingrose  had  conveyed  in  his  lifetime  to  Bingrose 
Bowerman;  and  also  other  lands  therein  named,  including  the 
lands  of  Cappikennane  and  Clounesker,  of  which  John  Bingrose 
died  seised) ;  and  that  the  several  creditors  of  John  Bingrose  and 
of  Bingrose  Bowerman  might  be  at  liberty  to  come  in  and  ascertain 
their  demands ;  and  for  an  account  of  the  real  and  personal  estate 
of  which  John  Bingrose  died  seised  or  possessed :  and  for  payment 
of  the  plaintiffs'  demand  by  the  defendants,  or,  in  default,  a  sale  of 
the  real  estates  of  John  Bingrose.  This  bill  was  not  answered  by 
John  Bingrose  Bowerman.  In  1775  and  1778  amended  bills  were 
filed,  but  no  answers  were  got  in  to  them ;  and  before  any  further 
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proceedings  were  had  in  that  suit,  by  indenture  of  the  15th  of  July,        Dbxw 
1782,  made  between  John  Bingrose  Bowerman  of  the  one  part  and     ^^^  of 
Bichard  Neville  of  the  other  part,  after  reciting  that  John  Bingrose     Nobbury. 
Bowerman  was  seised  in  fee  of  the  lands  of  Gappikennane  and 
Cloonesker,  and  of  certain  other  denominations  of  land  therein- 
mentioned  (which  were  part  of  the  estate  formerly  of  John  Bingrose), 
and  that  the  same  were  subject  to  several  judgment  debts  and  other 
incumbrances,  and  that  he  was  also  indebted  by  bond  and  otherwise 
to  several  persons,  which  debts  and  incumbrances  he  was  unable 
to  satisfy,  he,  in  order  to  raise  a  fund  for  payment  of  all  charges 
and  incumbrances  affecting  said  lands,  and  of  all  other  his  debts, 
and  for  paying  off  and  satisfying  the  same  therewith,  conveyed  the 
said  lands  to  Bichard  Neville  and  his  heirs,  subject  to  the  aforesaid 
debts  and  incumbrances,  upon  trust,  by  sale  or  mortgage,  to  raise 
such  sum  of  money  as  should  be  sufficient  to  pay  off  all  charges 
and  incumbrances  whatever  affecting  said  lands ;  and  also  to  pay 
off  all  the  debts  of  *  John  Bingrose  Bowerman ;  and  to  pay  the      [  *27i  ] 
residue,  if  any,  to  John  Bingrose  Bowerman,  his  executors,  &c. ; 
and  if  the  money  should  be  raised  by  mortgage,  then  in  trust,  as  to 
the  lands  to  be  mortgaged,  for  John  Bingrose  Bowerman  and  his 
heirs,  subject  to  such  mortgage ;  and  if  the  money  should  be  raised 
by  sale,  then,  as  to  such  parts  of  the  land  as  should  remain  unsold, 
in  trust  for  John  Bingrose  Bowerman  and  his  heirs.    And  it  was 
declared  that  it  should  be  lawful  for  Bichard  Neville  to  appoint  such 
agents  or  receivers  of  the  rents  of  the  lands  thereby  granted,  as  he 
should  think  fit.    And  after  reciting  Uiat  John  Bingrose  Bowerman 
was  involved  in  several  suits  touching  the  debts  due  by  him  and 
other  incumbrances  affecting  the  lands,  and  that  other  suits  were 
threatened  to  be  commenced  against  him,  Bichard  Neville  waa 
authorized  to  retain  an  attorney  for  the  defence  of  such  suits.    Thia 
deed  was  duly  registered  on  the  17th  of  August,  1782 ;  but,  not- 
withstanding its  execution,  John  Bingrose  Bowerman  still  continued 
in  possession  of  the  land,  and  acted  as  the  owner  thereof. 

By  indenture  of  the  9th  of  September,  1782,  made  between  John 
Bingrose  Bowerman  of  the  one  part,  and  Francis  Drew  of  the  other 
part,  John  Bingrose  Bowerman,  in  consideration  of  the  sum  of  60L 
and  of  the  yearly  rents  and  covenants  thereinafter  reserved  and 
contained,  demised  and  released  unto  Francis  Drew  and  his  heirs 
the  lands  of  Gappikennane  and  Glounesker,  in  as  large,  ample 
and  beneficial  a  manner  as  they  were  then  held  by  the  represen- 
tatives of  one  James  Bingrose;  to  hold  for  the  lives  of  Francis 
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Drew       Drew,  the  lessee,  and  of  Bingrose  and  Francis  Drew,  the  sons  of 

Earl  of      the  lessee,  and  the  survivor  of  them ;  subject,  nevertheless,  to  a 

NoRBUBY.     Iq^^q  qI  jjhe  same  lands,  for  three  lives,  made  by  Ringrose  *Bowerman 

[  •272  ]  »  J  o 

to  said  James  Ringrose ;  yielding  and  paying  unto  John  Ringrose 
Bowerman  and  his  heirs  the  yearly  rent  of  150Z.  And  John  Ringrose 
Bowerman,  for  himself,  his  heirs  and  assigns,  covenanted  with 
Francis  Drew,  his  heirs  and  assigns,  that  he,  John  Ringrose 
Bowerman,  his  heirs  and  assigns,  would  at  all  times  thereafter  for 
ever,  upon  the  fall  of  any  of  the  lives  named  in  said  lease,  or  that 
thereafter  should  be  named  pursuant  to  this  covenant,  make  a  new 
lease  to  Francis  Drew,  his  heirs  and  assigns,  for  the  two  remaining 
lives  and  the  life  of  such  person  as  Francis  Drew,  his  heirs 
or  assigns,  should  so  nominate,  at  the  like  rent  and  with  the 
like  clauses  and  covenants,  upon  payment  of  a  peppercorn,  if 
demanded,  as  a  fine.  This  lease  was  duly  registered  on  the  17th 
of  September,  1782. 

The  lands  conveyed  by  the  deed  of  the  15th  of  July,  1782,  to 
Richard  Neville,  not  being  of  sufiBicient  value  to  enable  him,  by 
sale  or  mortgage,  to  pay  off  the  debts  and  incumbrances  affecting 
the  same,  John  Ringrose  Bowerman,  by  indenture  of  the  6th  of 
December,  1782,  conveyed  to  Richard  Neville  and  his  heirs  the 
residue  of  the  lands  allotted  to  Ringrose.  Bowerman  upon  the  same 
trusts  as  those  declared  in  the  deed  of  the  15  th  of  July,  1782. 

On  the  6th  of  January,  1788,  Helena  Purdon  and  Mary  Purdon 
filed  an  amended  bill  against  John  Ringrose  Bowerman,  Richard 
Neville,  and  others,  stating  that  in  1777  Ringrose  Drew  paid  them 
the  sum  of  4001.,  part  of  the  sum  due  on  foot  of  their  judgment, 
and  which  they  had  accepted  as  and  for  Ringrose  Drew*s  moiety 
thereof ;  that  John  Ringrose  Bowerman  having  expressed  a  desire 
to  pay  them  what  was  due  to  them  by  him  on  foot  of  the  judgment, 
[  *273  ]  and  for  the  costs  *of  the  suit,  they  furnished  him  with  an  account 
thereof,  amounting  to  the  sum  of  8292.  5<. :  that  John  Ringrose 
Bowerman,  though  he  admitted  the  justice  of  their  demand, 
requested  them  to  abate  part  thereof,  to  which  they  assented  ;  and 
on  the  12th  of  July,  1782,  it  was  agreed  between  them,  that  they 
should  accept  and  receive  the  sum  of  625Z.  in  full  discharge  of  their 
demands,  which  sum  should  be  deemed  a  principal  sum,  and  bear 
interest  until  paid :  and  that,  in  order  to  carry  that  agreement  into 
execution,  John  Ringrose  Bowerman,  by  deeds  dated  respectively 
the  15th  of  July,  1782,  and  6th  of  December,  1782,  conveyed  all 
his  real  estate  to  Richard  Neville  in  trust  to  pay  off  and  discharge 
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the  judgment  and  other  debts  chargeable  upon  his  proportion  of        Dbbw 
the  lands  devised  by  John  Bingrose,  and  amongst  others  the  said      eabl  ov 
liquidated  sum  of  625Z.  Noebury. 

John  Bingrose  Bowerman  answered  that  bill,  admitting  the 
several  facts  and  matters  charged  therein. 

The  younger  children  of  Bingrose  Bowerman  by  their  answer 
claimed  to  be  entitled  to  a  large  sum  of  money  charged  on  the 
lands  by  their  father's  marriage  settlement,  dated  the  12th  of  May, 
1757,  and  made  between  Bingrose  Bowerman  of  the  first  part, 
Avarina  Purdon  and  Elizabeth  her  mother,  of  the  second  part, 
Henry  Bowerman  and  George  Purdon  of  the  third  part,  and  Henry 
Bowerman  of  the  fourth  part.  Bichard  Neville,  and  Bridget  his 
wife  (who  was]the  only  child  and  heiress-at-law  of  Henry  Bowerman, 
the  surviving  trustee  in  the  settlement  of  1757,  and  also  one  of 
John  Bingrose's  co-heirs-at-law),  by  their  answer  said  that  Bichard 
Neville  was  ready  to  execute  the  trusts  of  the  deeds  of  July  and 
December,  1782,  but  that  *it  would  be  necessary  to  have  the  aid  of  [  *274  ] 
a  court  of  equity  for  the  purpose :  and  the  other  defendants  in 
that  suit  having  answered,  the  cause  was  heard  in  November,  1788, 
when  the  usual  decree  to  account  was  made :  and  the  Master  having 
taken  the  accounts  referred  to  him,  a  final  decree  for  a  sale  was 
pronounced  on  the  14th  of  November,  1784.  Under  this  decree, 
John  Toler  became  the  purchaser  in  trust  for  Hector  Graham,  Esq., 
for  the  sum  of  5,000Z. ;  and  the  lands  were  conveyed  to  him  by 
indenture  of  the  18th  of  March,  1787,  in  which  Bichard  Neville 
was  a  granting  party. 

The  purchase-money  was  applied  in  payment  of  the  charges  on ' 
the  estate,  and  amongst  them  a  sum  of  8,778Z.  was  paid  to  Bichard 
Neville,  as  trustee  for  the  younger  children  of  Bingrose  Bowerman, 
ander  the  deed  in  the  pleadings  mentioned,  and  for  the  purposes  of 
that  deed.  The  defendant  in  the  present  suit  claimed  by  voluntary 
conveyances  under  Hector  Graham,  the  purchaser. 

Francis  Drew,  the  lessee  in  the  lease  of  1782,  died  in  October, 
1806,  intestate,  leaving  Bingrose  Drew,  his  eldest  son  and  heir- 
at-law,  surviving.  Bingrose  Drew  was  the  surviving  life  in  the 
lease  of  1782;  and  he  died  on  the  8th  of  February,  1885, 
intestate,  leaving  Francis  Drew,  the  plaintiff,  his  eldest  son  and 
heir-at-law. 

The  lease  to  James  Bingrose,  subject  to  which  the  lease  of  1782 
was  made,  terminated  on  the  18th  of  October,  1839,  by  the  death 
of  the  surviving  cestui  que  vie  therein  named.     The  rent  reserved 

6^2 
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Drbw       by  that  lease  was  of  the  same  amount  as  that  reserved  by  the  lease 

Eau.  op     of  1782 ;  namely,  1501.  per  annum. 

KoBBUBT.  Shortly  after  the  termination  of  James  Bingrose*s  lease,  Francis 
Drew  applied  to  the  Earl  of  Norbury,  for  a  renewal  of  the  lease  of 
1782 ;  which  being  refused,  the  present  bill  was  filed  by  him  on  the 
27th  of  May,  1848,  for  the  purpose  of  enforcing  a  renewal.  The 
Earl  of  Norbury  by  his  answer  insisted  that  possession  of  the  lands 
demised  by  the  lease  of  1782  had  never  been  held  or  enjoyed  by 
Francis  Drew,  the  lessee,  or  any  person  claiming  under  him,  nor 
had  the  rent  reserved  by  that  lease  ever  been  received  by  the 
defendant  or  any  person  under  whom  he  derived  title  to  the  lands. 
He  further  insisted  that  the  lease  of  1782  was  fraudulently  executed, 
and  that  John  Bingrose  Bowerman  had  no  right  or  power  to  make 
the  same :  and  that  inasmuch  as  the  debts  and  charges  affecting 
the  lands  at  the  time  when  the  deed  of  the  16th  of  July,  1782,  was 
executed,  were  more  than  equivalent  to  the  full  value  thereof ;  and 
inasmuch  as  Bichard  Neville  was  a  trustee  for  the  younger  children 
of  Bingrose  Bowerman,  who  were  entitled  to  a  large  sum  of  money 
charged  on  the  lands  under  his  marriage  settlement ;  the  deed  of 
the  15th  of  July,  1782,  was  a  deed  for  good  and  valuable  consideration, 
and  John  Bingrose  Bowerman  could  not,  after  executing  it,  diminish 
the  value  of  the  lands  by  making  the  lease  of  the  9th  of  September, 
1782  :  and  that  the  rent  reserved  by  that  lease  was  not  more  than 
half  the  rent  which  could  be  had  for  the  same  at  the  time  when 
such  rent  became  payable  by  the  expiration  of  the  pre-existing 
lease. 

*  He  further  submitted,  that  as  the  lease  of  the  9th  of  September, 
1782,  was  executed  after  a  suit  was  commenced  in  this  Court  for 
payment  ot  the  debts  and  charges  affecting  the  lands  comprised  in 
[  *276  ]  the  lease,  the  same  could  have  no  *effect  or  validity  as  against  a 
purchaser  for  valuable  consideration  under  the  decree  pronounced 
in  that  suit,  who  purchased  the  lands  without  notice  of  the  lease : 
and  he  said  (which  was  the  fact)  that  the  whole  of  the  purchase- 
money  was  requisite  for,  and  was  applied  to,  the  payment  of  the 
judgment  debt  due  to  the  plaintiff  in  that  suit,  and  of  certain 
specific  charges  on  the  lands  of  dates  long  prior  to  the  execution  of 
the  lease.  And  he  alleged  that  he  had  expended  large  sums  of 
money  in  permanent  iiaprovements  on  the  lands  ;  which  he  would 
not  have  done,  if  he  had  notice  of  the  plaintiff's  claim  under  the 
lease,  or  considered  that  it  was  of  any  validity. 
After  the  answer  had  been  filed,  the  plaintiff  amended  his  bill, 
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charging  that  the  deed  of  the  15th  July,  1782,  was  voluntary,  and        dbbw 
the  trusts  thereby  created  were  merely  for  the  convenience  of  John      ^^^  ^^ 
Eingrose  Bowerman,  and  not  for  the  purpose  of  conferring  any  new     Norbubt. 
rights  upon  the  persons  having  charges  or  incumbrances  affecting 
the  lands;  none  of  whom  were  parties  to  it,  or  gave  any  new 
consideration  therefor,  nor  was  the  same  ever  communicated   to 
them ;  and  therefore  the  same  was  revocable  at  the  pleasure  of 
John  Bingrose  Bowerman:    and  that  the  lease  of    the  9th  of 
September,  1782,  operated  as  a  revocation  pro  tanto  thereof :  and 
further,  that  Francis  Drew  being  a  purchaser  for  value  under  that 
lease,  and  the  deed  of  July,  1782,  being  voluntary,  it  was  fraudulent 
and  void  as  against  him :  and  that  Francis  Drew,  at  the  time  of 
the  execution  of  the  lease  to  him,  had  not  notice  of  the  deed  of 
July,  1782. 

He  further  charged  that  the  cause  of  Purdon  v.  Bowerman  was 
not,  at  the' time  of  the  execution  of  the  lease  of  1782,  Spending  in  [*277] 
such  a  manner  as  to  invalidate  or  affect  the  dealings  of  John 
Bingrose  Bowerman  with  persons  who  were  not  parties  to  the  suit ; 
for  that  the  bill  of  1774  was  never  effectually  prosecuted,  nor  did 
John  Bingrose  Bowerman  ever  answer  or  appear  thereto ;  and  that 
the  same  remained  dormant  until  1788,  when  the  plaintiffs  filed 
an  amended  bill  therein,  which  was  answered  by  John  BingrQ3e 
Bowerman:  and  he  insisted  that  the  true  commencement  of  the 
suit,  as  against  John  Bingrose  Bowerman,  was  his  appearance  to 
the  amended  bill  of  1788 ;  and  also  that,  inasmuch  as  that  cause 
was  merely  a  creditor's  suit  for  the  administration  of  the  real  and 
personal  estate  of  John  Bingrose,  and  the  lands  could  only  be  sold 
in  that  cause  discharged  of  the  lease,  in  case  the  same,  subject  to 
the  lease,  should  not  produce  sufficient  for  the  purposes  of  the 
cause,  and  as  no  steps  were  taken  to  sell  the  same  discharged  of 
the  lease,  it  must  be  taken  that  they  were  sold  subject  thereto : 
and  he  charged  that  John  Toler  and  Hector  Graham  must  have 
had  notice  of  the  lease  before  the  completion  of  the  purchase  by 
them,  as  it  was  impossible  to  suppose  that  the  usual  registry  searches 
were  not  made  previous  thereto ;  but  that  whether  they  had  notice 
or  not  was  immaterial,  as  the  lease  of  1782  was  registered  prior  to 
the  conveyance  to  the  purchaser  under  the  Court ;  and  therefore 
the  defence  relied  on,  of  a  purchase  for  valuable  consideration 
without  notice,  was  of  no  validity. 

And  as  to  the  possession  of  the  lands  under  the  lease  of  1782,  the 
plaintiff  stated  that  as  the  rent  in  the  under-tenant's  lease  was 
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Dbkw       precisely  of  the  same  amount  as  that  reserved  m  the  lease  of  1782, 

Earl  of     Francis  Drevr,  the  lessee,  and  Bingrose  Drew  and  the  plaintiff, 
NoRBUBT.     instead  of  receiving  it  themselves  and  then  paying  it  over  to  their 

[  •ZTS  ]  own  landlord,  suffered  ♦John  Bingrose  Bowerman  and  the  purchaser 
under  the  decree,  and  those  claiming  under  him,  to  receive  the  rent 
directly  from  the  under-tenant :  and  as  to  expenditure  on  the  lands, 
he  charged  it  was  made  after  the  defendant  had  notice  of  his  title. 

The  defendant,  by  his  answer  to  the  amended  bill,  insisted  that 
the  deed  of  July,  1782,  was  made  for  valuable  consideration ;  and 
he  referred  to  the  pleadings  in  the  cause  of  Purdon  v.  Bowerman  as 
evidence  thereof.  He  insisted  that  the  possession  of  the  lands  by 
John  Bingrose  Bowerman,  after  the  execution  of  the  deeds  of  July 
and  December,  1782,  must  be  taken  to  be  as  agent  of  Bichard 
Neville.  And  as  to  the  receipt  of  the  rent  of  150Z.  from  the  under- 
tenant, he  said  that  from  the  date  of  the  conveyance  that  rent  was 
not  received  by  John  Toler  or  those  deriving  under  him,  for  the 
reasons  in  the  amended  bill  stated ;  and  denied  that  by  such  receipt 
they  intended  to  recognise  the  title  of  the  plaintiff  in  any  way :  and 
submitted  that  inasmuch  as  that  rent  had  never  been  received  by 
Francis  Drew  or  those  claiming  under  him,  but  had  been  received 
by  John  Toler  and  those  claiming  under  him,  in  a  right  adverse  to 
that  of  the  lessee  under  the  lease  of  1782,  the  plaintiff's  right  to  an 
account  of  the  rents,  and  to  a  renewal  of  the  lease  of  1782,  was 
barred  by  the  Statute  of  Limitations. 

No  evidence  was  given  as  to  the  time  when  John  Bingrose 
Bowerman  was  served  with  the  subpcma  in  the  cause  of  Purdon  v. 
Bowerman^  or  that  the  purchaser  under  the  decree  in  that  cause 
had  notice  of  the  lease  of  1782 ;  but  it  appeared  that  in  1888  the 
late  Earl  of  Norbury  having  occasion  to  bring  an  ejectment  for 
nonpayment  of  rent  against  the  lands  of  Glounesker,  the  summons 

[  *279  ]  in  ejectment  was  *served  upon  the  plaintiff's  father,  as  a  person 
having  or  claiming  an  interest  in  the  land. 

Mr.  Serjeant  Wan-en^  Mr,  Brooke^  Mr.  Monahan^   and   Mr. 
Chiistian,  for  the  plaintiff: 

*    *    The  defence  of  a  purchase  for  value  without  notice  is 

ineffectual  against  a  prior  registered  equitable  agreement.    [On  that 

point  they  cited  Bushell  v.  BusheU  (i),  Eyre  v.  Dolphin  (2),  and 

other  cases  on  the  Irish  Begistration  Acts  to  the  same  effect.] 

[  280  ]  The  Statute  of  Limitations  is  not  a  bar.     The  payment  of  the 

(1)  4  R.  H.  21  (1  Sch.  &  Lef.  90).  (2)  12  E.  B.  94  (2  Ball  &  B.  300). 
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rent  by  the  under-tenant  to  the  head  landlord  must  be  presumed  to        Dbsw 
have  been  made  in  pursuance  of  an  arrangement  for  that  purpose      sj^^l  of 
by  all  parties  interested  :  Doe  d.  Newman  v.  OoodsUl  (i).  Nobburt. 

The  Attomty-Qeneral   {Mr.   Greene) y  Mr.  Moore ^   and  Mr. 
Thomas  Lefroy,  for  the  defendant : 

By  the  conveyance  of  July,  1782,  the  legal  estate  was  vested  in 
Neville;  therefore  Francis  Drew  acquired  nothing  but  an  equity 
under  the  lease  of  1782;  and  that  equity  having  been  acquired 
pendente  lite  was  bound  by  the  decree  in  Purdon  v.  Bowerman: 
Bishop  of  Winchester  v.  Paine  (2).  *  ♦  It  is  not  necessary  to 
decide  the  question  on  the  Begistry  Act ;  for  the  conveyance  to 
Neville  was  registered  before  the  lease  to  Drew ;  and  the  defendant 
claims  under  Neville :  and  the  *lives  in  the  lease  of  1782  having  [  *28i  ] 
expired,  the  plaintiff  has  now  no  legal  title  to  set  up  against  that 
conveyance.  He  has  merely  an  equity  to  call  for  a  specific  execution 
of  the  covenant  to  renew  that  lease,  as  against  which  the  defence  of 
a  purchase  for  value  without  notice  is  a  good  bar.  At  law  the 
defendant  has  the  preferable  title  under  the  Begistry  Act ;  and  the 
plaintiff  has  no  equity  against  a  purchaser  for  value  without  notice: 
and  as  purchaser  under  a  decree  in  a  suit  instituted  in  1774,  the 
defendant  is  entitled  to  refer  back  his  title  to  the  time  of  filing 
that  bill. 

The  Lord  Chancellob: 

In  this  case  a  lease  had  been  granted  of  the  lands  in  question, 
for  three  lives,  without  a  covenant  for  renewal,  at  a  rent  of  1602. ; 
and  the  plaintiff  claims  the  same  lands  under  another  lease,  sub- 
sequently granted,  for  three  different  lives,  but  at  the  same  rent. 
This  latter  lease  was  made  for  a  consideration  of  60Z. ;  and  it 
referred  to  the  existence  of  the  former  lease,  without  stating  the 
term  for  which  it  was  granted  or  Uie  rent  reserved  thereby.  The 
transaction  looks  like  a  bargain  by  the  grantee  to  give  60Z.  for 
whatever  he  could  get,  without  investigating  the  title  or  examining 
into  the  circumstances  of  the  property.  The  second  lease  having 
been  granted  at  the  same  rent  as  that  in  the  first  lease,  the  lessee 
derived  no  beneficial  interest  under  it,  during  the  continuance  of 
the  first  lease ;  for  although  the  second  lessee  was  entitled  to  the 
reversion  and  to  the  rent,  he  had  to  pay  over  the  same  amount  of 
rent  to  his  own  lessor. 

(1)  4  Q.  B.  603,  note  (6).  (2)  8  E.  B.  131  (11  Ves.  194). 
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Evidence  was  given  by  the  defendant  Uiat  the  second  liease  was 
granted  at  an  undervalae.  Perhaps  it  was,  and  that  the  lessor, 
being  in  want  of  money,  adopted  this  mode  of  raising  it.  This, 
however,  appears,  that  at  the  date  of  the  second  lease  a  suit  had 
been  instituted  in  this  Court  by  a  judgment  creditor  claiming 
rights  prior  to  the  lessor's  title,  and  seeking  for  a  sale  of  the  estate 
for  payment  of  his  judgment  and  other  incumbrances.  It  is  con- 
tended that  that  suit  would  not,  under  the  authority  of  Winchester 
V.  Paine  (1),  and  Style  v.  Martin  (2),  affect  the  parties  claiming 
under  the  second  lease  with  notice;  but  I  see  no  such  want  of 
prosecution  as  would  bring  this  case  within  those  authorities.  I 
think  that  there  was  a  lie  pendens  when  the  second  lease  was 
granted.  It  is  said  that  no  subpoena  was  served  antecedent  to  the 
grant  of  that  lease.  If  the  case  rested  upon  that  point  I  should 
direct  an  inquiry  at  what  time  the  subpoena  was  served.  It  is  also 
said  that  this  was  not  such  a  suit  as  by  its  pendency  would  bind  a 
purchaser  of  the  estate,  it  having  been  instituted  by  a  creditor 
having  a  general  charge  upon  the  land,  and  not  by  a  specific 
incumbrancer.  It  was  a  suit,  however,  which  could  only  be  carried 
out  by  a  sale  of  the  estate  itself,  for  payment  of  incumbrances 
prior  to  the  right  of  the  person  by  whom  the  second  lease  was 
granted ;  and,  therefore,  I  think  there  was  a  sufficient  lis  pendens 
to  affect  a  purchaser  from  him  with  notice  of  the  suit. 

The  other  questions  stand  thus.  In  1787  Mr.  Toler  purchased 
the  lands  as  a  trustee,  and  obtained  a  conveyance  of  them,  to 
which  I  shall  presently  refer.  The  parties  claiming  under  that 
conveyance  always  received  the  *rent  directly  from  the  tenant 
under  the  first  lease.  Assuming  that  they  had  not  notice  of  the 
second  lease,  that  would  show  that  they  dealt  with  the  estate  as 
bound  only  by  the  first  lease :  but  it  is  said  that  this  might  have 
been  through  some  arrangement  amongst  themselves  (although 
the  contrary  is  sworn  in  the  answer  of  the  defendant),  that  the 
rent  should  be  paid  directly  by  the  tenant  under  the  first  lease  to 
Mr.  Toler,  in  order  to  avoid  circuity;  because  the  tenant  under 
the  second  lease  hfiid  no  beneficial  interest  in  the  rent  during  the 
continuance  of  the  first  lease.  If  it  were  necessary  to  decide  the 
case  upon  that  point,  I  should  send  it  to  a  jury  to  ascertain  the 
fact,  and  the  inference  to  be  deduced  from  the  dealings  between 
the  parties.  In  1886,  and  before  the  expiration  of  the  first  lease, 
the  legal  title  under  the  second  lease  wholly  determined ;  although 
(1)  8  E.  E.  131  (11  Ves.  194).  (2)  1  Oh.  Cae.  152. 
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ihere  was  a  covenant  for  renewal  in  it,  which  this  Court  might  or        Drbw 
might  not  execute,  according  to  the  circumstances  of  the  case.    In      earl  of 
1889  the  first  lease  determined,  whereupon  Lord  Norbury,  who    ^obbcrt. 
was  then  entitled  to  the  estate,  entered  upon  the  lands  as  upon  a 
vacant  possession,  and  thereupon  the  parties  entitled  under  the 
second  lease  filed  the  present  bill  for  a  renewal  of  it,  relying 
upon  the  Registry  Act,  and  other  circumstances  to  which  I  shall 
presently  advert. 

Previously  to  the  grant  of  the  second  lease,  Mr.  Bowerman, 
who  was  owner  of  the  property  subject  to  incumbrances,  had 
•conveyed  the  fee  to  Mr.  Neville,  upon  trust  to  sell  and  pay  incum- 
l)rances.  Mr.  Neville  had  married  one  of  the  heiresses-at-law  of 
the  original  owner,  and  was  therefore  a  necessary  party  to  the  suit 
in  that  respect.  He  had  been  a  party  to  the  suit  of  1774 ;  an 
amended  bill  in  that  suit  was  filed  in  1788,  and  Mr.  Neville 
answered  it  ^about  that  period,  setting  out  the  deed  of  trust,  and  [  *^^^  ] 
submitting  to  act  under  it. 

In  1787  the  lands  were  conveyed  to  Mr.  Toler,  under  whom  the 
defendant.  Lord  Norbury,  claims,  by  a  deed  in  which  Neville  and 
his  wife,  and  the  heir-at-law  of  his  wife's  sister,  joined.  Now,  I 
take  it,  this  is  clear,  that  when  a  person  having  several  estates 
and  interests  in  a  denomination  of  land,  joins  in  conveying  all  his 
estate  and  interest  in  the  lands  to  a  purchaser,  every  estate  or 
interest  vested  in  him  will  pass  by  that  conveyance,  although  not 
vested  in  him  in  the  character  in  which  he  became  a  party  to  the 
<x>nveyacioe.  It  is  true  that  in  Fausset  v.  Carpentei-  (i)  the  House 
of  Lords  took  a  different  view.  At  the  time  when  that  case  was 
•decided,  it  was  thought  to  be  impossible  to  maintain  the  decision,  and 
it  was  a  subject  of  consideration  among  the  profession  whether  it 
would  not  be  advisable  to  bring  in  a  short  Act  of  Parliament  to 
reverse  it.  That  case  cannot  operate  to  weaken  the  rule  of  law. 
Nothing  could  be  more  mischievous  or  contrary  to  law  than  to 
hold  that  when  a  party  professes  to  convey  all  his  estate  and 
interest  in  particular  lands,  the  operation  of  his  conveyance  should 
he  limited  to  the  estate  which  was  vested  in  him  in  the  character 
in  which  he  purported  to  join  in  the  conveyance.  I  have  not  the 
least  hesitation  in  holding  that  whatever  estate  was  vested  in 
Neville,  at  the  time  of  the  conveyance,  was  transferred  by  him  to 
Hr.  Toler. 

It  is  said  that  the  conveyance  to  Neville  was  merely  voluntary, 
(1)  3d  B.  B.  17  (2  Dow  &  CL  232). 
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no  creditor  being  a  party  to  it ;  and  that,  according  to  the  rules 
which  have  been  laid  down  in  cases  ^subsequently  decided,  it  might 
have  been  impeached  and  annulled,  and  the  trustee  might  have 
been  directed  by  Bowerman  not  to  act  upon  it ;  and,  therefore, 
that  it  is  not  operative  as  against  the  plaintiff  claiming  under  the 
lease  of  September,  1782.  In  the  reply  a  different  ground  was 
taken ;  and  it  was  insisted  that  the  conveyance  to  Neville  was  void 
against  purchasers,  undef*  the  statute  of  fraudulent  conveyances. 
Neither  point,  however,  can  be  maintained  here;  because  the 
conveyance  to  Neville  was  made  for  the  purpose  of  expediting  the 
payment  of  incumbrances,  the  payment  of  which  was  sought  by 
the  bill  of  1774 ;  and  in  fact  Neville  was  a  party  to  the  bill  of 
1774,  and  in  that  suit  the  Court  appears  to  me  to  have  acted 
upon  the  conveyance  to  Neville.  Therefore,  although  Bowerman 
might  in  1782  have  called  upon  Neville  not  to  execute  the  trust, 
yet  it  is  impossible  now  for  the  representatives  of  the  second 
lessee  to  say  that  the  legal  fee,  which  clearly  was  conveyed  to 
Neville,  did  not  remain  in  him,  and  was  not  transferred  from  him 
to  Mr.  Toler. 

If  that  be  so,  it  only  remains  for  me  to  consider  the  effect  of  the 
fourth  section  of  the  Registry  Act.  I  will  assume,  for  the  present, 
that  the  construction  for  which  so  much  authority  has  been  cited, 
and  in  favour  of  which  there  is  so  strong  and  general  an  impres- 
sion, is  correct.  Nothing  can  be  farther  from  my  intention  than 
to  disturb  any  settled  rule  of  property;  I  do  not  pretend  to  be 
wiser  than  my  predecessors ;  if  I  find  a  rule  or  construction  settled, 
I  will  not  unsettle  it.  But  considerable  doubt  seems  to  exist 
whether  the  present  question  is  settled  or  not.  I  shall,  however, 
for  the  present,  assume  that  the  effect  of  the  fourth  section,  is  to 
give  to  an  equitable  contract  relating  to  lands  so  much  validity, 
that  although  you  cannot  affect  the  conscience  of  ^those  who  claim 
under  the  person  making  the  contract  by  notice,  yet  the  act  itself 
renders  it  impossible  for  him  subsequently  to  convey  any  estate 
in  the  lands,  which  shall  not  be  bound  by  that  contract.  For 
instance,  if  Mr.  Bowerman  had  contracted  to  sell  the  estate,  and 
that  contract  had  been  registered,  and  afterwards  he  sold  the 
estate  to  Mr.  Toler  without  notice  of  the  prior  contract,  I  will 
assume  that  Mr.  Toler,  though  he  had  not  notice  of  it,  would  be 
bound  by  the  prior  contract,  in  the  same  manner  as  if  he  had 
notice  of  it.  But  will  that  enable  me  to  give  the  plaintiff  a 
decree  in  this  case  ?    The  legal  fee  was  in  Mr.  Neville,  and  was 
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transTerred  by  him  to  Mr.  Toler  in  1787.  As  I  have  already  said,  I  Deew 
think  I  am  bound  to  treat  the  deed  of  1782  as  an  operative  deed ;  e^^  of 
for  the  deed  of  1787,  in  which  Mr.  Neville  joined,  was  executed  ^okb^^^- 
under  the  authority  of  the  Court,  and  by  that  deed  he  transferred 
all  his  estate  in  the  property,  having  by  his  answer  to  the  bill  of 
1774  submitted  to  execute  the  trusts  of  that  deed,  if  the  Court 
should  so  direct.  Then  if  you  read  the  fourth  section  of  the 
Begistry  Act  in  the  manner  contended  for,  and  as  it  is  said  to  have 
been  generally  understood,  it  gives  validity,  first,  to  the  conveyance 
to  Neville,  and  secondly,  to  the  lease  under  which  the  plaintiff 
claims.  Then,  supposing  I  could  sustain  the  second  lease  which 
expired  in  1885,  up  to  the  time  of  its  expiration,  I  have  to  con- 
sider whether  I  am  at  liberty,  as  against  the  representatives  of 
Mr.  Toler,  to  affect  the  legal  estate  transmitted  to  them  in  favour 
of  that  equity.  Not  only  has  the  defendant  obtained  the  legal  fee, 
which  existed  and  was  created  prior  to  the  second  lease ;  but  all 
the  purchase-money  has  been  applied,  under  the  direction  of  the 
Court,  in  discharge  of  incumbrances  affecting  that  estate,  the  pay- 
ment of  which  was  sought  for  by  the  bill  of  1774 ;  and  by  the 
certificate  of  the  ^Accountant-General,  which  shows  how  that  [*287] 
money  was  appropriated,  it  appears  that  a  large  portion  of  it, 
about  5,000/.,  was  actually  paid  to  Mr.  Neville,  as  a  trustee  for  the 
younger  children. 

Under  such  circumstances,  how  can  I  say  that  the  purchaser 
under  the  conveyance  of  1787,^the  sale  having  taken  place  in  a 
creditor's  suit  under  a  decree  of  the  Court,  the  legal  fee  having  been 
conveyed  to  the  purchaser,  and  the  whole  of  his  purchase-money 
having  been  paid  to  incumbrancers  prior  to  the  person  under  whom 
the  plaintiff  claims, — ^is  to  be  postponed  to  the  plaintiff  simply  by 
the  operation  of  the  Begistry  Act ;  or  that  an  equity  is  established 
by  the  Registry  Act,  which  will  take  from  Lord  Norbury  the  legal 
and  equitable  fee  which  he  has  so  obtained.  It  appears  to  me  that  . 
the  whole  equitable  interest  in  the  lands  was  absorbed  by  the 
application  of  the  purchase-money,  according  to  the  directions  of 
the  Court,  in  the  extinction  of  demands  which  were  prior  to  the 
equitable  rights  of  the  plaintiff.  If  there  were  any  equitable  estate 
remaining,  no  doubt  the  plaintiff  might  rely  upon  the  fourth  section 
of  the  Begistry  Act ;  for  I  assume  for  the  purpose  of  this  case,  that 
the  doctrine  referred  to  is  to  be  considered  as  established;  but 
where  nothing  remains  there  is  no  such  equity.  Here  the  estate 
was  previously  conveyed  by  a  registered  deed,  which  has  been  acted 
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upon;  and  the  purchase-money  has  been  applied  in  payment  of 
demands  prior  to  the  estate  of  the  plaintiff,  all  of  which  could  have 
been  enforced  in  priority  to  his  claim.  In  that  view,  therefore,  it 
appears  to  me  that  I  cannot  take  from  Lord  Norbury  his  existing 
legal  title  to  the  estate;  not  upon  the  mere  ground  that  the 
operation  of  the  fourth  section  of  the  Registry  Act  does  not  give 
validity  to  this  equitable  contract  for  a  lease,  *but  upon  the  higher 
ground  that  such  equitable  contract  is  overridden  by  a  superior 
equitable  title  to  the  extent  of  the  fee  which  is  vested  in  Lord 
Norbury.  Again,  this  is  a  case  in  which  there  has  not  been  a 
single  act  of  possession  by  the  lessee  from  the  time  when  the  lease 
was  granted :  no  acknowledgment  of  the  lease,  no  acting  under  it, 
no  receipt  or  transmission  of  the  rent,  no  claim  of  right,  no  standing 
forth  in  the  face  of  the  world  as  the  person  entitled  under  the  lease. 
From  the  moment  when  the  lease  was  granted,  until  the  claim  was 
made  in  1889,  there  is  not  the  slightest  trace  of  any  assertion  of 
right  under  the  lease.  Then,  as  to  notice,  it  is  said  I  ought  to  infer 
that  in  1787  Mr.  Toler  had  notice  of  the  registered  lease  to  Drew : 
but  the  registration  of  the  lease  was  not  in  itself  notice ;  if  it  were, 
then  the  registration  of  the  prior  conveyance  to  Neville  was  notice 
to  the  lessee.  The  same  rule  should  be  applied  to.  both,  and  the 
effect  of  notice  would  be  thus  neutralized.  Notice  has  not  been 
proved  as  a  fact ;  and  although  there  may  be  suspicion,  there  is 
nothing  in  this  case  authorizing  me,  as  a  Judge,  to  say  that  Mr. 
Toler  had  either  direct  or  constructive  notice,  so  as  to  bind  him. 
The  probability  is,  that  the  lease  was  taken  as  a  mere  speculation  ; 
that  the  parties  lost  sight  of  it ;  and  have  now  come  forward  to 
establish  their  claim  if  they  can. 

It  therefore  appears  to  me,  that  the  plaintiff's  right  cannot  be 
sustained  in  this  view  of  the  case.  If,  however,  I  were  of  opinion 
that  his  case  could  have  been  sustained  against  these  objections, 
still  I  have  a  strong  impression  that  he  would  be  barred  by  the 
Statute  of  Limitations,  because  he  made  no  claim  prior  to  the 
determination  of  the  lease  in  1886.  There  is  nothing  like  a 
recognition  of  the  plaintiff's  ^title,  except  the  service  of  the  eject- 
ment, which  may  be  capable  of  explanation ;  and  even  allowing  for 
that,  there  is  a  period  from  1782  to  1888  unaccounted  for.  It 
appears  to  me,  therefore,  that  it  would  be  very  difficult  for  him  to 
maintain  his  right  after  an  adverse  possession  for  so  long  a  time. 
I  am,  however,  unwilling  to  decide  that  question ;  and  if  the  plaintiff 
thinks  he  can  maintain  his  right  against  the  Statute  of  Limitations, 
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I  shall  give  him  a  case  at  law,  reserving  the  other  qaestions  for 
farther  consideration. 

On  the  following  day  the  Lord  Chancellor  directed  the  case  to 
be  re-argaed  before  himself,  assisted  by  the  Lord  Chief  Justice  and 
Baron  Pennefather. 
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Mr.  Serjeant  Warren  for  the  plaintiflf.     ♦    *     ♦  Feb,  12. 

The  Lord  Chancellor  stated,  that  the  Coart  wished  the  ^counsel  [  ^^  ] 
for  the  defendant  to  confine  their  argument  to  the  question  on  the  ^  *^^  ^ 
Registry  Act. 

The   Attomey^General  {Mr.  Greene) ^  and  Mr.  Moore y  for  the 
Earl  of  Norbury : 

*  *  In  Bushell  v.  BmheU  (i)  the  only  question  was,  whether  regis- 
tration was  notice.  *  *  So  in  Eyre  v.  Dolphin  (2),  the  decision  did 
not  proceed  on  the  mere  question  of  priority  of  registration ;  Lord 
Manners  also  relied  on  the  fact  that  the  mortgagee  had  actual 
notice  of  the  prior  registered  deed.  The  object  of  the  Act  was  not 
to  conclude  questions  of  right  between  the  parties :  only  to  regulate 
priorities  between  registered  deeds  as  between  themselves,  and 
between  themselves  and  other  deeds.  The  equities  between  the 
parties  were  left  untouched.  So  far  as  this  case  depends  on  the 
Registry  Act  alone,  the  defendant  has  the  better  title;  for  he  claims 
under  the  conveyance  *to  Neville,  which  was  registered  prior  to  [*29d][ 
the  lease  to  Drew.  If  the  plaintiff  endeavours  to  get  rid  of  that  by 
means  of  the  27  Eliz.,  then  all  the  circumstances  of  the  case  are 
opened.  * 

Mr.  W,  Brooke  was  heard  in  reply  upon  all  the  points  of 
the  case. 

[The  Judges,  Pennefather,  B.  and  Blackburne,  Gh.  J.,  delivered 
separate  opinions,  which  concurred  in  the  view  expressed  in  the 
first  paragraph  of  the  head-note,  but  they  were  not  prepared  to 
dissent  from  the  Lord  Chancellor's  view  that  the  plaintiff  had 
disentitled  himself  to  relief  by  the  lapse  of  time  and  laches 
imputable  to  him  in  the  prosecution  of  his  claim.] 

The  Lord  Chancellor:  [302] 

I  am  much  indebted  to  the  learned  Judges  for  the  very  able 
(1)  9  B.  B.  21  (1  Sch.  &  Lef.  90).  (2)  12  B.  B.  04  (2  BaU  &  B.  290) 
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opinions  they  have  delivered  on  this  important  point.  I  did  not 
ask  for  their  assistance  mthout  meaning  to  follow  t]}eir  advice.  I 
entirely  agree  with  them  that,  after  the  uniform  opinion  of  the 
profession  as  to  the  construction  of  the  Act  has  been  so  long  acted 
upon,  it  is  now  too  late  to  consider  \7hat  is  its  teal  construction.  I 
do  not  hesitate  to  say  that,  if  the  question  were  altogether  unpre- 
judiced by  decision,  I  think  it  would  be  a  matter  of  difficulty  to 
arrive  at  the  same  conclusion :  but  the  rule  has  now  become  a  land- 
mark; and  nothing  can  be  more  dangerous  than  to  disturb  an 
established  construction  of  a  statute.  It  is  important,  however, 
to  bear  in  mind  the  extent  to  which  the  doctrine  goes.  It  is  said 
that  an  equitable  contract,  by  force  of  registry,  obtains  legal  validity. 
Lord  Ebdbsdalb  said,  in  Underwood  v.  Courtown  (1),  that  there  was 
''an  important  difference  between  actual  notice  and  the  operation  of 
the  Registry  Act.  Actual  notice  might  bind  the  conscience  of  the 
parties ;  the  operation  of  the  Act  may  bind  their  title,  but  not  their 
conscience."  I  apprehend,  however,  that  the  Act  of  Parliament  does 
not  convert  an  equitable  into  a  legal  estate ;  that  would  be  to  con- 
found the  nature  of  those  two  estates ;  but  it  so  impresses  the  title 
with  the  liability  to  give  effect  to  the  equitable  estate,  that  the 
person  who  obtains  the  legal  estate  is  bound  to  support  the  equit- 
able title,  and  to  clothe  it  with  the  legal  estate.  And  accordingly, 
in  the  case  of  Bushell  v.  Bushellf  the  decree  *was  for  the  specific 
performance  of  the  articles  of  agreement;  not  that  the  articles  had 
passed  the  legal  estate,  but  that  they  had  so  bound  the  title  in  the 
hands  of  the  owner  of  the  legal  estate,  that  he  was  compellable  to 
give  effect  to  them. 

It  is  impossible  not  to  be  struck  with  the  difference  between  the 
Registry  Acts  here  and  in  England.  Although  both  were  passed  in 
the  same  year,  yet  the  English  Act  does  not  affect  to  go  further  than 
to  protect  purchasers,  by  declaring  unregistered  deeds  to  be  invalid 
as  against  subsequent  registered  instruments;  whereas  the  Irish  Act 
does  expressly  extend  to  all  deeds,  whether  they  are  for  value  or 
not ;  and  as  between  them,  it  gives  priority  of  operation  according 
to  priority  of  registration.  If  there  be  two  voluntary  conveyances, 
and  the  second  deed  be  registered  before  that  which  was  first 
executed,  it  would,  under  the  6  Anne,  c.  2,  have  priority  of  operation 
over  the  other  deed.  The  intent,  therefore,  of  the  Acts  in  the  two 
countries  was  not  altogether  the  same;  and  after  the  most  scrupulous 
examination  of  the  Acts  in  both  countries,  I  have  not  been  able  to 

(1)  2  Sch.  &  Lef.  66. 
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find  any  words  in  the  English  Acts  equivalent  to  the  fourth  section 
of  the  Irish  Act.  There  was,  therefore,  considerable  ground  for  the 
opinion  which  that  most  eminent  Judge,  Lord  Bedesdalb,  formed ; 
and  upon  his  authority  alone,  I  should  have  been  inclined  to  decide 
the  point  according  to  his  opinion.  But  all  my  difficulties  are 
removed  by  the  opinion  expressed  by  the  Lord  Chief  Justice  and 
Mr.  Baron  Pennefatheb,  which  I  adopt,  and  so  far  dispose  of  this 
case  in  accordance  therewith.  The  plaintiff  has  thus  a  locus  standi 
in  this  Court. 

The  defendant,  being  a  purchaser  without  notice,  would  *on  that 
ground  have  been  entitled  to  resist  the  claim  of  the  plaintiff,  if  the 
question  on  the  Begistry  Act  had  been  ruled  in  his  favour.  But 
that  ground  of  resistance  having  been  removed,  I  must  consider 
what  are  the  merits  of  the  case.  I  shall  not  go  at  any  length  into 
them,  because,  when  sitting  alone,  I  expressed  my  opinion  upon  them 
generally  against  the  plaintiff;  and  their  Lordships  being,  I  collect, 
of  opinion  that  the  plaintiff,  under  all  the  circumstances,  is  not 
entitled  to  a  decree,  I  shall  act  upon  their  advice,  and  my  own 
opinion,  which  is  in  conformity  with  it.  I  will  not  say  whether 
the  conveyance  to  Mr.  Neville  of  itself  disentitles  the  plaintiff,  inas- 
much as  that  deed  had  priority  over  the  deed  under  which  the 
plaintiff  claims,  as  it  was  registered  before  it;  although  I  am 
strongly  disposed  to  think  that  it  does,  for,  so  far  as  it  depends 
on  the  registry,  that  deed  has  priority :  and  though  I  agree  that 
a  voluntary  deed,  though  registered,  cannot  stand  as  against  a 
subsequent  deed  for  value,  yet  I  do  not  consider  this  to  be  a  deed 
which  is  exactly  voluntary,  for  it  was  entered  into  in  consequence 
of  an  agreement  with  the  plaintiffs  in  the  cause,  who  had  a  prior 
title,  by  force  of  their  judgment,  over  those  very  lands,  and  had  a 
right  to  have  them  sold  under  the  decree;  and  this  deed  was 
executed  in  order  to  assist  the  machinery  of  the  Court.  That,  I 
think,  appears  in  that  cause,  and  I  must  look  at  the  facts  as  they 
appeared  in  that  cause.  The  Court  by  its  own  authority  decreed  a 
sale  of  this  property  for  the  payment  of  incumbrances  which  over- 
rode the  title  of  the  plaintiff.  There  was  a  clear  right  to  have  the 
estate  sold;  the  Court  decreed  a  sale;  and  the  purchaser  under  such 
a  decree  is  safe  where  he  obtains  the  legal  estate.  The  purchaser 
obtained  a  conveyance  of  the  legal  fee  from  a  party  deriving  under 
a  conveyance  which  was  registered  before  the  registration  of  the 
lease  to  the  plaintiff.  Having  ^looked  carefully  through  all  the 
papers  in  the  case,  it  appears  to  me  that,  considering  the  evidence 
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NoBBURY.     lease,     I  say  nothing  as  to  the  existence  of  the  lis  pendens;  for, 

though  there  is  a  serious  question  on  that  point,  it  is  not  necessary 

to  decide  it. 

With  respect  to  laches  the  case  is  a  singular  one.  Originally 
there  was  a  lease  of  these  lands  granted  for  three  lives  at  the  rent 
of  150Z.  per  annum.  The  grantor,  having  conveyed  his  estate  to  a 
trustee,  subsequently,  for  a  small  sum,  granted  another  lease  of  the 
same  lands  to  the  ancestor  of  the  plaintiff,  for  three  other  lives,  at 
the  same  rent,  and  with  a  covenant  for  perpetual  renewal  upon 
payment  of  a  peppercorn  fine.  The  consequence  was  that  when 
Mr.  Toler  in  1787  obtained  a  conveyance  of  the  legal  fee,  his  right 
was  to  go  against  Mr.  Drew,  whom  the  plaintiff  now  represents,  for 
the  recovery  of  the  rent ;  and  Mr.  Drew's  right  was  to  go  against 
the  tenant  under  the  original  lease.  Mr.  Drew  was  not  at  liberty 
to  withdraw  himself  from  his  liability  to  pay  the  rent,  and  to  leave 
Lord  Norbury  to  get  it  as  he  could ;  he  was  bound  to  come  forward 
and  pay  his  own  rent,  and  perform  his  own  liabilities,  and  seek  his 
remedy  over.  If  he  had  acted  upon  his  title.  Lord  Norbury  might 
have  obtained  relief  against  the  seller.  Instead  of  doing  so,  he 
never  once  put  forward  his  title,  or  gave  any  notice  or  intimation 
that  he  had  any  right  to  the  land.  It  is  plain  that  as  the  two  rents 
were  equal,  he  could  not,  during  the  subsistence  of  the  first  lease, 
derive  any  benefit  from  his  bargain ;  but  he  meant,  whenever  there 
should  be  a  vacant  possession,  if  the  thing  were  worth  it,  to  enforce 
f  •soe  ]  his  right  to  a  lease.  The  whole  transaction  *was  rather  a  specula- 
tion than  a  contract  with  reference  to  value.  Upon  the  completion 
of  his  purchase,  Lord  Norbury  found  only  the  tenant  under  the  first 
lease  in  possession.  Mr.  Drew,  who  was  his  immediate  tenant,  did 
not  make  his  appearance.  Lord  Norbury,  therefore,  naturally 
resorted  to  the  tenant  whom  he  found  upon  the  lands ;  he  had  no 
notice  of  any  other ;  and  during  the  whole  of  the  term  he  received 
the  rent  from  him,  and  Mr.  Drew  did  not  interfere.  At  length  all 
the  lives  named  in  the  first  lease  dropped ;  yet  Mr.  Drew  did  not 
come  forward,  but  he  allowed  Lord  Norbury  to  enter  into  possession 
and  expend  money  on  the  premises :  and  it  was  not  until  some  time 
afterwards,  when  that  expenditure  was  producing  a  profit,  that  he 
filed  the  present  bill  for  a  specific  performance  of  the  covenant  for 
perpetual  renewal.  I  am  not  satisfied  that,  if  this  case  were  before 
a  jury,  it  would  not  be  held  to  be  within  the  Statute  of  Limitations; 
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for  although  they  might  find  that  the  payment  of  the  rent  by  the 
ground  tenant  to  Lord  Norbury  was  by  arrangement  with  Mr.  Drew, 
yet  when  once  it  was  established  that  Mr.  Drew  kept  his  title 
concealed,  though  it  was  upon  the  registry,  and  never  came  forward 
either  as  lessor  or  lessee,  1  think  a  jury  would  probably  come  to 
the  conclusion  that,  as  between  those  parties,  this  was  a  wrongful 
receipt  of  the  rent,  though  Lord  Norbury  was  rightfully  entitled  to 
the  amount  received.  But  it  is  not  necessary  to  touch  upon  that 
question,  for  there  has  been  such  gross  laclies  on  the  part  of  the 
plaintiff  as  prevents  relief  from  being  given  to  him.  The  purchase 
was  made  between  sixty  and  seventy  years  ago ;  and  the  Court  id 
now  called  upon  to  decree  a  specific  performance  without  any  claim 
having  been  made  by  the  plaintiff  during  that  interval.  The 
plaintiff  has  not  only  neglected  his  duty  as  lessee  during  the  whole 
of  that  period,  but  has  ^also  neglected  to  call  for  a  renewal  upon 
the  dropping  of  the  lives.  Admitting,  therefore,  the  doctrine  as  to 
the  operation  of  the  Registry  Act,  there  is  still  nothing  to  prevent 
ihe  Court  from  looking  ilito  the  conduct  of  a  party  filing  a  bill  for 
specific  performance,  in  order  to  see  whether  he  is  entitled  to  the 
relief  prayed.  Here  the  luches  is  so  gross  that  I  think  the  plaintiff 
has  wholly  disentitled  himself  to  relief.  I  fully  adopt  what  1  believe 
to  be  the  view  of  their  Lordships  upon  this  part  of  the  case,  and  I 
dismiss  the  bill  with  costs. 


Drbw 

r. 

Eakl  of 

NOBBURY. 
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POTTS  V.  POTTS. 

(3  Jo.  &  Lat.  353—354 ;  S.  0.  9  Ir.  Eq.  Bep.  577 ;  afld.  1  H.  L.  C.  671.) 

[Affibhbd  by  the  House  of  Lords  on  appeal,  as  reported  in 

1H.L.  C.  671.] 

♦ 

COPPINGER  V.  GUBBINS. 

(3  Jo.  &  Lat.  397—422 ;  S.  C.  9  Ir.  Eq.  Bep.  304.) 


1846. 

Jan.  H(l 

AprU  2»,  24, 

27. 

Sir  Edward 

SUODKX, 

L.C. 

[363] 


1846. 

A  lessee  for  lives  renewable  for  eyer  will,  unless  under  special  circum-  * 

stances,  be  restrained  from  committing  waste.    The  cases  on  this  subject  Sir  Edwabd 


reyiewed. 

A  mere  demise  of  bog,  as  such,  will  not  give  the  lessee  a  right  to  cut 
turf  for  sale ;  particularly  where  the  demise  is  of  the  bog  together  with 
other  property.  But  if  nothing  but  bog  be  demised,  and  it  is  not  con- 
vertible to  any  other  use  sare  being  cut  for  sale ;  or  if  it  were,  at  the  time 
of  the  demise,  used  by  cutting  it  for  sale,  the  lessee  may  cut  turf  for  sale. 

The  Court  will  not  refuse  to  restrain  waste  by  which  the  estate  is  not 
necessarily  and  permanently  improved,  on  the  mere  ground  that  the  party 
has  done  other  acts  which  will  benefit  the  estate ;  therefore  an  injunction 
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SUODRK, 
L.C. 

[897] 
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CoppiKGEii  to  restrain  catting  turf  will  not  be  refofied  on  the  ground  that  the  tenant 

_     ^'  has  converted  the  cut-out  bog  into  arable  land. 

Tenant  in  fee  in  possession  of  lands  conreyed  the  same  and  all  bogs 
thereon  to  a  purchaser :  who,  by  deed  of  equal  date,  demised  the  lands  to 
the  vendor  and  his  heirs,  for  lives  renewable  for  ever;  to  hold  <'in  the 
same  manner  as  he  now  holds  and  enjoys  the  same,"  reserving  a  rent  equal 
to  six  per  cent,  on  the  purchase-money.  The  lease  contained  the  ordinary 
powers  and  covenants.  The  vendor  had,  in  some  few  instances  before  the 
conveyance,  cut  turf  for  sale :  Held,  nevertheless, — the  Court  being  of 
opinion  that  there  was  no  such  general  dedication  of  the  bog  to  cutting  for 
the  mere  purpose  of  sale,  as  to  convert  it  into  the  nature  of  an  open  mine, 
— that  the  lessee  was  not  entitled  to  out  turf  for  sale. 

By  indentures  of  lease  and  release  of  the  25th  of  August,  1787, 
between  Charles  Massy  of  Griston,  and  Anne  Massy,  his  wife,  of  the 
first  part ;  Nicholas  Francis  Goppinger,  of  the  second  part ;  Patrick 
Goold,  of  the  third  part;  and  William  Coppinger,  of  the  fourth 
part ;  after  reciting,  inter  alia^  deeds  of  lease  and  release  of  the  8rd 
and  4th  of  April,  1761,  whereby  the  lands  of  Ballygrisdonoughbeg, 
Ballygrisdonoughmore,  Ballinlackin,  and  Ballingarry,  were,  on  the 
marriage  of  Charles  Massy  and  Anne,  his  wife,  conveyed  to  the  use 
of  Charles  Massy  for  life ;  and  after  his  decease,  in  trust  to  secure 
for  Anne  Massy,  during  her  life,  the  yearly  sum  of  lOOZ.,  as  and 
for  her  jointure ;  and,  subject  thereto,  to  the  use  of  the  first  and 
other  sons  of  Charles  and  Anne  Massy,  in  tail  male ;  and  for  default 
of  such  issue,  to  the  use  of  Charles  Massy  and  his  heirs:  and 
further  reciting  that  Charles  Massy  was  .seised  in  fee  of  the  lands 
of  Aughnagurra,  then  held  by  William  Adams,  by  lease  for  lives 
renewable  for  ever;  and  that  all  said  lands  were,  in  1775,  mort- 
gaged by  Charles  Massy  to  secure  the  repayment  of  the  sum  of 
8,0001.,  with  interest;  and  that  Charles  Massy,  having  no  issue  by 
r  *398  ]  Anne  ^Massy,  his  wife,  and  there  being  no  prospect  of  his  having 
any  by  her,  did,  by  articles  of  the  27th  of  January,  1787,  agree  to 
convey  the  fee-simple  of  all  the  aforesaid  lands  to  Nicholas  Francis 
Coppinger,  discharged  from  the  jointure  of  1001.  a  year,  in  con- 
sideration of  the  sum  of  7,000^.,  Irish  currency,  to  be  paid  as  therein 
mentioned,  and  also  in  consideration  of  Nicholas  F.  Coppinger 
agreeing  to  make  to  Charles  Massy  a  lease  for  three  lives  renewable, 
of  the  said  lands,  at  the  yearly  rent  of  4201,  and  1002.  as  a  renewal 
fine :  and  after  further  reciting  that  Charles  Massy  and  Nicholas 
F.  Coppinger  had  since  agreed  that  the  lands  of  Aughnagurra  and 
that  part  of  the  lands  of  Ballygrisdonough  ca)led  Bichard  Bourke's 
part,  should  be  excepted  out  of  the  lease  so  to  be  made  by  Nicholas 
F.  Coppinger  to  Charles  Massy ;  and  that  a  lease  of  all  the  said 
other  lands   should  be  made  by  Nicholas  F.  Coppinger  and  his 
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trustee,  Patrick  Goold,  to  Charles  Massy,  for  three  lives  renewable  Ooppikobb 
for  ever,  at  the  yearly  rent  of  8482.,  and  701.  renewal  fine :  Charles  qubbhtb. 
Massy,  in  porsuanee  of  said  agreement,  and  in  consideration  of 
the  sum  of  7,0002.,  paid  as  therein  mentioned,  granted  and  released 
to  Patrick  Goold  and  his  heirs  the  lands  of  Ballygrisdonoughbeg, 
Ballygrisdonoughmore,  Ballinlackin,  Ballingarry  and  Aughnagorra, 
together  with,  inter  alia,  all  woods,  underwoods,  bogs,  heaths, 
commons,  common  of  pasture,  turbaries,  waters,  watercourses,  ways 
and  passages ;  to  hold  the  same,  discharged  from  the  jointure  of 
1002.  a  year,  as  to  the  lands  of  Aughnagurra,  to  the  use  of  Nicholas 
F.  Coppinger  and  his  heirs,  and  as  to  the  other  lands,  to  the  use  of 
Nicholas  F.  Coppinger  and  his  heirs,  during  the  life  of  Charles 
Massy ;  and  after  his  decease,  to  the  use  of  his  first  and  other  sons 
on  the  body  of  Anne  Massy  to  be  begotten,  in  tail  male ;  and  for 
default  of  such  issue,  to  the  use  of  Nicholas  F.  Coppinger,  his  heirs 
and  assigns,  for  ever. 

This  indenture  contained  provisions  for  indemnifying  Nicholas  [  399  ] 
F.  Coppinger  and  his  heirs  against  any  claim  to  be  ma46  by  the 
issue  male  of  Charles  Massy  and  Anne  his  wife,  if  there  should 
be  any  such :  and  also  declared  the  uses  of  a  fine  which  was  levied 
by  Charles  and  Anne  Massy,  to  be  to  confirm  the  conveyance  thereby 
made. 

By  indentures  of  lease  and  release  of  equal  date  with  the  before 
mentioned  conveyance,  made  between  Nicholas  Francis  Coppinger 
of  the  first  part ;  Patrick  Goold  of  the  second  part ;  Charles  Massy 
of  the  third  part ;  and  William  Coppinger  of  the  fourth  part ;  after 
reciting  the  indentures  of  lease  and  release  of  equal  date  therewith, 
and  the  before-mentioned  agreement  for  a  lease,  Nicholas  Francis 
Coppinger  and  Patrick  Groold  demised  and  released  unto  Charles 
Massy  (in  his  actual  possession,  &c.),  and  his  heirs,  the  lands 
of  Ballygrisdonoughbeg,  Ballygrisdonoughmore,  Ballinlackin  and 
Ballingary  (except  that  part  of  Ballygrisdonough  called  Richard 
Bourke's  part,  then  in  the  possession  of  William  Adams  under 
a  lease  for  lives  renewable  for  ever),  "together  with  all  and  singular 
the  houses,  edifices,  buildings,  ways,  passages,  waters,  watercourses, 
rights,  members,  privileges,  advantages,  appendances  and  appur- 
tenances to  the  said  towns,  lands  and  premises,  or  any  part  thereof, 
belonging  or  in  anywise  appertaining,  in  the  same  manner  as  the 
said  Charles  Massy  now  holds  and  enjoys  the  same ; "  to  hold  for 
the  term  of  three  lives  renewable  for  ever ;  it  being  the  true  intent 
and  meaning  thereof  that  Charles  Massy,  his  heirs  and  assignSi 

6—2 


84  1846.    CH.  (IB.)     8  JO.  &  LAT.  899—401.  [B.B. 

OoppiMGEB    should  have  a  durable  estate  for  lives  renewable  for  ever  in  the 
auBBiNs.     premises,  under  the  rents,  fines,  reservations,  covenants,  provisoes, 
clauses  and  agreements  thereinafter  expressed,  at  the  yearly  rent 
of  848{.    This  lease  contained  clauses  of  distress  and  re-entry  for 
[  *400  ]      non-payment  *of  rent,  in  the  common  form ;  and  a  covenant  by 
Nicholas  F.  Goppinger  to  renew  the  lease  on  the  fall  of  any  of  the 
lives  named  or  to  be  named  in  any  future  renewal,  on  payment 
of  a  fine  of  701. ;  and  a  covenant  by  Charles  Massy,  if  he  neglected 
to  pay  the  fine  within  twelve  months  after  the  fall  of  the  life,  to 
pay  an  additional  sum  nomine  pama :   and  power  was  given  to 
Nicholas  F.  Goppinger  to  distrain  for  the  fine  and  nomine  poena. 
And  Charles  Massy,  for  himself,  his  heirs  and  assigns,  covenanted, 
in  the  usual  manner,  to  pay  the  reserved  rent ;  and,  during  the 
continuance  of  the  demise,  to  keep  the  demised  premises,  with  all 
houses,  edifices,  buildings,  hedges,  ditches,  quicksets,  plantations, 
inclosures  and  improvements  made  and  to  be  made  thereon,  in 
tenantable  order,  repair  and  condition ;  and  at  any  determination 
of  the  demise  to  yield  up  the  possession  thereof  in  like  good  order, 
repair  and  condition,  to  Nicholas  F.  Coppinger,  his  heirs  or  assigns; 
casualties  of  fire  and  war  only  excepted.    And  then  followed  cove- 
nants for  title  by  Nicholas  F.  Coppinger ;  and  a  proviso  avoiding 
the  lease  in  case  Charles  Massy  should  have  issue  who  should 
become  entitled  to  the  lands.    And-  after  reciting  that  the  bog 
belonging  to  the  lanils  of  Aughnagutra  was  the  bog  from  which 
Charles  Massy  and  ttie  tenants  of  the  demised  lands,  as  well  as  of 
the  lands  of  Aughnagurra,  were  supplied  with  turf,  it  was  agreed 
between  the  parties,  for  themselves  respectively,  their  heirs  and 
assigns,  that,  notwithstanding  any  act  to  be  done  by  Nicholas  F. 
Coppinger,  his  heirs  and  assigns,  Charles  Massy,  his  heirs  and 
assigns,  and  his  and '  their  under-tenants  of  the  demised  lands, 
should  exercise  the  like  power  of  cutting  turf  upon  said  bog,  and 
of  carrying  away  the  same,  as  he  and  they  were  then  entitled  unto; 
without  any  interruption  or  hindrance  by  or  from  Nicholas  F. 
[  *401  ]      Coppinger,  his  heirs  or  assigns :   and  that  *Charles  Massy,  his 
heirs  and  assigns,  should  have  and  enjoy  the  like  power  of  granting 
liberty  of  cutting  and  carrying  away  turf  upon  and  from  said  bog, 
to  any  future  tenant  or  tenants  of  said  demised  lands,  for  his  and 
their  consumption,  in  the  same  manner  as  he,  the  said  Charles 
Massy,  had  then  a  power  of  granting  the  same ;  without  any  inter- 
ruption or  hindrance  by  or  from  Nicholas  F.  Coppinger,  his  heirs 
or  assigns. 
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The  estate  of  Nicholas  Francis  Goppinger  became  vested  in  the    Coppinobb 
plaintiff;  and  that  of  Charles  Massy  (who  had  died  without  issue),     qubbdib. 
in  the  defendant. 

In  July,  1845,  one  of  the  lives  in  the  original  lease  having  died, 
a  renewal  was  executed  by  the  plaintiff  to  the  defendant. 

In  the  summer  and  autumn  of  1844,  the  defendant,  without  the 
permission  of  the  plaintiff,  permitted  large  quantities  of  turf  to  be 
cut  for  sale  upon  the  bog  of  Griston,  being  part  of  the  demised 
premises ;  and  also  set  parts  of  the  bog  of  Griston  to  persons  not 
residing  upon  the  demised  premises,  for  the  purpose  of  turf  being 
cut  thereon  by  them  for  sale.  He  also  cut  turf  on  the  bog  for  his 
own  consumption  on  the  demised  premises.  About  twenty  acres  of 
the  bog  had  been  entirely  cut  away. 

The  lands  of  Aughnagurra  were  held  by  Thomas  Adams,  as  tenant 
to  the  plaintiff,  under  a  lease  of  the  4th  of  July,  1758,  for  lives 
renewable  for  ever,  made  by  Hugh  Massy  to  one  William  Adams ; 
in  which  lease  there  was  excepted  and  reserved  full  power  to  Hugh 
Massy,  his  heirs,  assigns  *and  tenants,  to  cut  and  carry  away  turf,  [  *403  ] 
for  which  he  and  they  were  to  make  no  satisfaction  to  William 
Adams,  his  heirs  and  assigns. 

The  bill  was  filed  in  1845,  charging  that  the  defendant  had 
declined  to  avail  himself  of  the  liberty  granted  by  the  lease  of 
1787,  to  cut  turf  on  the  lands  of  Aughnagurra ;  and  prayed  for 
an  injunction  to  restrain  the  defendant,  his  workmen,  servants 
and  labourers,  and  any  person  deriving  under  him,  from  cutting 
any  turf  on  the  bogs  belonging  or  held  or  enjoyed  with  the  lands 
of  Ballygrisdonoughbeg,  Ballygrisdonoughmore,  Ballylackin  and 
Ballingarry,  under  the  lease  of  the  25th  of  August,  1787,  or  from 
carrying  away  auy  turf  then  cut  thereon ;  or  from  setting,  selling, 
or  disposing  of  all  or  any  part  of  the  said  bogs,  or  at  any  time 
thereafter  committing  other  waste  ^iereon :  or,  in  case  the  Court 
should  be  of  opimon  that  the  plaintiff,  according  to  the  true  con- 
struction of  the  lease  of  August,  1787,  was  not  entitled  to  an 
injiuiction  as  thereinbefore  prayed,  then  that  an  injunction  might 
issue  to  restrain  the  defendant,  his  workmen,  servants  and  labourers, 
and  any  person  deriving  under  him,  from  cutting  any  turf  on  the 
bogs  belonging  to  the  lands  and  premises  demised  by  the  lease  of 
August,  1787,  for  sale  or  for  any  other  purpose,  save  for  use  and 
consumption  on  the  demised  premises;  and  from  carrying  away 
any  part  of  the  turf  then  cut  and  saved  thereon,  save  such  turf  as 
should  be  requured  by  the  defendant,  his  heirs  or  assigns,  or  his 
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CoppiNOER    and  their  tenants  of  the  demised  premises,  to  be  consumed  or  made 

GiTBBiKB.     ^^  ^^  up^^  ^^^  demised  premises;  or  from  setting,  selling,  or 

disposing  of  all  or  any  part  of  the  bog  belonging  to  the  demised 

premises,  or  at  any  time  thereafter  committing  other  waste  thereon : 

[  *^03  ]  and  for  an  ^account  of  the  profits  made  since  the  8th  of  March, 
1844  (the  time  when  the  plaintiff's  title  accrued),  by  cutting  turf 
on  said  bogs,  and  by  letting  the  same. 

The  defendant  by  his  answer  said  that  part  of  the  demised 
premises  consisted,  at  the  time  of  the  agreement  of  1787,  and  still 
consisted,  of  a  bog,  whereon,  before  and  at  the  time  of  the  execu- 
tion of  the  conveyance  of  1787,  Charles  Massy  was,  and,  for 
upwards  of  a  century  preceding  that  time,  the  former  proprietors 
and  occupiers  of  said  lands  under  whom  he  derived,  had  been  in 
the  habit  of  cutting  turf  for  sale  or  otherwise,  and  also  of  demising 
or  letting  such  portions  of  said  bog  as  he  and  they  thought  fit, 
to  persons,  for  the  like  purposes ;  and  said  that  he  believed  it  was 
the  intention  of  the  parties  to  the  lease  of  1787,  that  Charles  Massy 
should  have  the  same  right  of  cutting  turf  on  the  bog,  for  sale  or 
otherwise,  and  of  demising  the  same  in  the  manner  aforesaid,  after 
the  execution  of  the  lease,  as  he  had  theretofore  enjoyed :  that  at  the 
time  of  the  execution  of  the  lease,  Charles  Massy  held  and  enjoyed 
the  demised  lands  with  full  power,  claimed  and  exercised  by  him, 
and  to  which  he  was  indisputably  entitled,  of  cutting  turf  on  the 
bog  for  sale,  and  of  granting  liberty  to  others  to  do  so ;  and  that 
the  principal  value  of  the  demised  premises  consisted  of  the  bogs 
so  enjoyed  as  aforesaid;  and  that  there  was  no  other  mode  of 
enjoying  the  bog  than  by  cutting  it.  He  denied  that  he  had 
declined  to  cut  turf  on  Aughnagurra ;  but  said  that  he  was  pre- 
vented doing  so  by  Adams,  who  contested  his  right  to  do  so.  And 
he  said  that  he  had  improved  the  value  of  the  estate  by  converting 
the  cut-out  bog  into  arable  and  pasture  land. 

[^404]  The  evidence  was,  that  in  one  instance  prior  to  the  lease  *ot 

1787,  and  in  several  instances  afterwards,  Charles  Massy  had 
demised  small  portions  of  the  bog  of  Griston  to  persons  who  were 
not  tenants  of  the  lands,  and  who  used  it  by  cutting  turf  thereon 
for  their  own  benefit,  and,  in  some  instances,  for  sale :  that  at  the 
time  when  the  lease  of  1787  was  made,  the  only  road  to  the  bog 
of  Oriston  was  along  the  avenue,  across  the  lawn  in  front  of  the 
mansion-house  of  Griston,  and  through  the  stable-yard ;  and  that 
in  consequence  of  trespass  having  been  committed  upon  him  in 
going  and  returning  to  and  from  Griston  bog,   Charles  Massy 
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compelled  his  tenants  to  eat  their  turf  on  the  bog  of  Aughnagurra ;  Coppingbb 
which  they  did  during  his  life,  but  afterwards  resorted  to  the  bog  qubbiks. 
of  Griston,  which  was  more  convenient  for  them.  In  1820  the 
defendant,  Mr.  Gubbins,  opened  new  roads  to  the  bog  of  Griston ; 
and  from  thenceforth  he  was  in  the  constant  habit  of  setting  portions 
of  it  to  third  persons,  to  cat  tarf  thereon  for  their  own  purposes. 
It  was  also  in  evidence  that  Mr.  Adams  contested  the  right  of 
Mr.  Gabbins,  and  refused  him  permission  to  cut  turf  on  the  bog 
of  Aughnagurra  for  his  own  consumption.  There  was  also  some 
evidence  that  the  lands  were  not,  in  1787,  worth  the  rent  reserved, 
unless  the  lessee  had  the  right  of  catting  turf  for  sale ;  and  that 
Mr.  Gnbbins  had  reclaimed  the  portion  of  the  bog  which  had  been 
cut  out,  and  converted  it  into  arable  land;  and  that  he  had  otherwise 
improved  the  demised  premises,  so  that  they  were  now  worth  con- 
siderably more  than  the  rent  reserved.  On  the  other  hand,  it 
appeared  that,  during  a  litigation  which  had  arisen  after  the  death 
of  Charles  Massy,  between  persons  claiming  to  be  entitled  to  his 
interest  in  the  lands,  the  rent  was  suffered  to  run  in  arrear ;  and 
the  landlord  was  obliged,  in  one  instance,  to  bring  an  ejectment  for 
non-payment  of  rent,  in  which  he  recovered  judgment  and  ^executed  [  *406  ] 
his  habere.    The  rent  had  been  regularly  paid  since  1820. 

The  Attomey-Oeneral  (Mr.  Oreene),  Mr.  Serjeant  Wan-en^  and 
Mr.  Woi'kman,  for  the  plaintiff.    *    *    * 

Mr.  Moore^  Mr.  Pigot^  Mr.  J.  J.  Murphy^  and  Mr.  Graydon^ 
for  the  defendant : 

The  conveyance  and  lease  of  1787  form  parts  of  the  one  transac- 
tion; the  rent  originally  agreed  to  be  reserved  (which  was  to  be 
upon  a  lease  to  be  made  of  all  the  lands)  was  at  the  rate  of  61.  per 
cent,  upon  the  purchase-money.  That  rent  was  afterwards  reduced, 
because  all  the  lands  were  not  demised  to  Charles  Massy ;  but  this 
fact  shows  that  the  transaction  of  1787  was  rather  a  mode  of  secur- 
ing to  Mr.  Coppinger  interest  at  six  per  cent,  upon  the  purchase- 
money,  than  a  dealing  between  landlord  and  tenant. 

(1)  The  defendant  holds  under  a  lease  for  lives  renewable  for 
ever ;  he  therefore  will  not  be  enjoined  committing  waste.    *    *    * 

(2)  The  evidence  shows  that,  at  the  time  the  lease  of  1787  was       [  406  ] 
made,  this  was  an  open  bog,  worked  for  sale.    The  case  is  analogous 

to  that  of  the  demise  of  lands  on  which  there  is  an  open  mine ; 
therefore,  the  lessee  may  cut  the  turf  for  sale.    *  .  *  .  * 
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CoppnroBB  Mr.  Serjeant  Warren^  in  reply. 

[The  principal  cases  cited  by  counsel,  exclusive  of  a  series  of 
Irish  decisions  covered  by  the  authority  of  this  case,  are  referred  to 
in  the  following  judgment :] 


OUBBIVB. 

[407] 


[409]       Thb  Lobd  Chanobllob: 

The  question  in  this  ease,  which  is  one  of  great  importance, 
relates  to  the  jurisdiction  of  the  Court  to  issue  an  injunction  to 
restrain  the  commission  of  waste  by  a  tenant  under  a  lease  for 
lives  renewable  for  ever.  The  question  has  been  elaborately  dis- 
cussed at  the  Bar;  the  authorities  bearing  upon  it  have  been 
referred  to ;  and  if  I  thought  I  could  decide  it  more  satisfactorily 
by  taking  further  time,  I  would  do  so :  but  as  I  do  not  entertain 
any  doubt  upon  the  question,  I  shall  proceed  at  once  to  dispose  of 
the  case. 

The  general  question  as  to  the  right  of  a  lessee  to  cut  turf  for 
sale,  independently  of  the  consideration  that  he  is  a  lessee  for  lives 
renewable  for  ever,  is  clear  upon  the  authorities.  The  Anonymous 
case(i),  which  has  been  referred  to, — ^the  observations  of  Mr. 
t  •^lo  ]  Justice  Burton,  in  Jack  d.  ^Wheady  v.  Creed  (2),  and  the  cases  of 
'  Burrowee  v.  Hayes  (8)  and  Chatterton  v.  White  (4),  and  all  the 
authorities  since,  establish  that  although  a  tenant  may  have  a 
right  to  cut  and  sell  turf,  where  bog  which  had  been  previously 
cut  for  sale  is  demised  as  bog,  or  where  there  is  no  other  mode  ot 
enjoying  it ;  yet  that  a  mere  demise  of  bog  as  such  will  not  give 
the  lessee  a  right  to  cut  and  sell  a  portion  of  that  which  constitutes 
the  land  itself,  particularly  where  the  demise  is  of  the  bog  together 
with  other  property,  for  in  such  a  case  it  is  to  be  used  by  the  lessee 
from  time  to  time  for  the  purposes  of  consumption.  But  I  agree 
with  the  learned  Judge  in  Jack  d.  Wheatly  v.  Creed,  that  if  nothing 
but  bog  be  demised,  and  it  is  not  convertible  to  any  other  use  save 
being  cut  for  sale,  or  if  it  were,  at  the  time  of  the  demise,  used  by 
cutting  it  for  sale,  it  is  analogous  to  the  case  of  a  demise  of  an 
open  mine ;  and  in  such  cases,  which  must  be  considered  as  stand- 
ing upon  their  own  peculiar  grounds,  the  lessee  may  cut  turf  for 
sale.  That  matter,  however,  touches  this  case  but  slightly,  whether 
with  reference  to  its  merits  or  the  law  involved  in  its  consideration. 

On  the  general  question  of  law,  it  is  insisted  by  the  defendant 
that  where  there  is  a  lease  for  lives  renewable  for  ever,  which  does 

(1)  1  Hog.  147.  (3)  Hay.  &  Jo.  597. 

(2)  2  Hud.  &  Br.  148.  (4)  1  Ir.  Eq.  B.  200. 
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not  expressly  restrain  the  lessee  from  doing  the  particular  act,  and  CoppiHOMa 
no  such  damage  can  be  shown,  by  doing  the  act  complained  of,  as  oubuns. 
will  diminish  the  security  of  the  lessor  for  his  rent,  this  Court  will 
treat  the  lessee  as  the  owner  of  the  fee,  and  therefore  exempt  from 
liability  for  the  commission  of  waste.  That  position  is  mainly,  if 
not  altogether,  dependent  upon  the  case  of  Calvert  v.  Oason  (i).  I 
understand  the  general  bearing  of  that  case;  *but  the  particular  [  *^n  ] 
facts  of  it  are  not  set  forth  in  the  report.  It  is  stated  in  the  report 
that  one  ground  upon  which  the  injunction  was  prayed  was,  that 
the  defendant  had  quarried  in  violation  of  a  reservation  in  the 
lease  made  to  him;  and  when  the  cause  against  the  conditional 
order  for  the  injunction  was  allowed,  and  the  order  set  aside,  still 
it  was  with  a  saving  as  far  as  it  restrained  the  defendant  from 
raising  limestone  or  limestone  gravel,  to  the  prejudice  of  the  reser* 
vation  contained  in  the  lease  of  the  premises.  I  n^ust,  therefore^ 
assume  that  that  reservation  did  prevent  the  lessee  from  raising 
limestone  or  limestone  gravel,  at  least  to  some  extent.  I  have 
looked  into  the  registrar's  book,  but  the  entry  of  the  proceedings 
does  not  in  the  slightest  degree  enlighten  me.  I  have  also  seen  a 
copy  of  the  bill  and  the  affidavit  upon  which  the*  injunction  was 
obtained.  They  merely  state  that  the  leases  were  executed,  but 
that  the  parties  would  not  produce  them:  that  they  did  not 
contain  any  grant  of  the  royalties;  and  that  the  parties  were 
raising  and  selling  considerable  quantities  of  limestone,  and  realiz- 
ing thereby  large  sums  of  money.  The  reservation  is  stated  in 
the  report  as  if  it  were  an  answer  to  the  right  claimed,  and 
co-extensive  with  that  right.  No  doubt,  the  general  impression 
of  Lord  Bbdbsdalb  was  (contrary  to  his  previous  opinion),  that  a 
tenant  for  lives  renewable  for  ever  was  not  impeachable  of  waste. 
Independently  of  the  authorities,  I  confess  I  should  feel  great 
difficulty  in  following  the  doctrine  of  Calvert  v.  Qaaon:  for  it 
cannot  be  denied  that  at  law  the  tenant  is  liable  for  waste.  If 
there  be  an  intention  to  absolve  him  from  that  liability,  there  are 
well  known  words  for  that  purpose,  which  ought  to  be  introduced 
into  the  lease.  It  was,  I  think,  a  strong  thing  to  say,  where  the 
fee  was  not  granted,  but  merely  a  right  to  have  a  perpetual  interest, 
dependent  upon  certain  circumstances,  *that  the  lessee  should  be  [  *4]2  ] 
permitted  to  exercise  rights  against  the  legal  import  of  the  instru- 
ment under  which  he  claimed;  and  that  the  jurisdiction  of  the 
Coort  to  restrain  an  infringement  of  the  legal  right  of  the  landlord 

(1)  2Seh.ftL6f.  56L 
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CoppiifOKK  is  to  slumber.  At  the  same  time,  there  is  no  doubt  that  the  Court 
GUBBIN8.  ^^B  ^  discretion  in  exercising  this  jurisdiction ;  and  if  it  found  that 
an  improper  use  was  to  be  made  of  the  legal  right  of  the  landlord 
(as  suppose  it  were  a  case  of  meliorating  waste,  for  example,  build- 
ing a  valuable  house  upon  the  land),  it  would  not  grant  the  injunc- 
tion. The  Court  will  take  care  not  to  exercise  a  jurisdiction  which 
would  be  merely  injurious.  It  would  be  reluctant  in  any  manner 
to  cut  down  unnecessarily  the  rights  of  parties  claiming  under 
a  form  of  demise  so  generally  in  use.  The  question,  however, 
depends  upon  the  authorities. 

[His  Lordship  then  referred  to  a  number  of  reported  Irish  casea 
upon  the  question  before  him,  and  continued  as  follows :] 
[  416  ]  Looking  at  all  the  authorities,  it  is  impossible  not  to  see  that 

there  has  been  a  general  impression  in  the  Courts  of  this  country, 
though  the  Judges  have  been  reluctant  to  say  anything  against  the 
high  authority  of  Lord  Bbdesdalb,  that  Calvert  v.  Oason  cannot  be 
maintained ;  and  it  has  been  stated,  upon  authority  which  I  must 
attend  to,  that  that  very  learned  Judge  afterwards  withdrew  hia 
opinion  in  Calvert  v.  OasoUf  and  disavowed  the  doctrine  laid  down 
in  that  case.  My  opinion  upon  the  abstract  point  is,  and  I  think  I 
am  fortified  by  the  current  of  authorities,  that  this  Court  is  not 
restrained  in  jurisdiction  from  issuing  an  injunction  to  prevent  a 
tenant,  under  a  lease  for  lives  renewable  for  ever,  committing 
waste  not  authorized  by  the  grant  to  him.  As  far  as  the  general 
proposition  is  involved  in  it,  I  must  dissent  from  Calvert  v.  Oason. 

If,  then,  the  grant  of  an  estate,  including  bog  eo  nomine,  or  with 
a  right  of  turbury  over  bog  eo  nomine^  will  not  per  se  give  a  right  to 
the  lessee  to  cut  turf  for  sale,  I  have  next  to  consider  the  peculiar 
terms  of  the  contract  before  me.  I  am  bound  to  see  whether  there 
is  anything  on  the  face  of  the  lease  to  justify  the  claim  of  the  lessee 
to  cut  turf.  Having  already  stated  that  this  Court  will  not  inter- 
pose improperly  by  injunction,  to  prevent  improvements  or  melio- 
rating waste,  but  rather  would  enlarge  the  rights  of  ownership 
under  such  a  lease,  I  would  observe  that,  at  the  time  the  lease  was 
granted,  it  was  considered  that  other  bog  might  be  required  for  the 
[  *4i7  J  use  of  the  estate ;  *and  therefore  a  right  to  cut  turf  on  another  bog, 
not  part  of  the  lands  demised,  was  given  to  the  lessee.  It  is  clear 
that,  whatever  may  have  been  the  acts  of  ownership  by  the  owner 
in  fee  of  this  property,  in  respect  of  the  bog  on  the  demised  lands, 
there  was  no  such  general  dedication  of  the  bog  to  cutting  for  the 
mere  purpose  of  sale,  as  to  convert  it  into  something  in  the  nature 


VOL.  Lxxu.]   1846.    CH.  (IE.)     3  JO.  &  LAT.  417—418.  91 

of  an  open  mine.     On  the  contrary,  it  is  proved  that  there  was  but    Coppinobb 

a  narrow  access  to  the  bog,  which  could  not  be  used  conveniently     qubbivb. 

for  the  purpose  of  carrying  away  large  quantities  of  turf;  and 

therefore,  when  the  lessee  began  to  cut  turf  for  sale,  he  was 

obliged  to  make  a  new  and  more  convenient  road  to  the  bog. 

That  satisfies  me  that  there  never  had  been  a  dealing  with  the 

bog  analogous  to  the  working  of  an  open  mine.    In  reference  to 

the  question  whether  this  Court,  in  a  case  of  meliorating  waste, 

would  grant  an  injunction,  it  is  stated  that  this  property  cannot 

be  improved  until  the  turf  is  removed :  that  the  turf  consists,  first, 

of  brown  turf ;  then  there  is  a  layer  of  black  turf ;  and  under  it 

there  is  a  layer  of  marl;  and  that,  if  the  turf  be  removed,  crops 

may  be  had  from  the  marl  soil :  and  it  is  said  that  the  tenant  has, 

in  fact,  improved  the  land,  by  bringing  it  into  cultivation,  after 

removing  the  turf.    But  it  is  well  established  that  this  Court  will 

not  permit  waste  on  the  mere  ground  that  the  party  has  done  other 

acts  which  will  benefit  the  estate.     That  principle  was  acted  upon 

by  Sir  W.  Grant  in  Lord  Stanhope'g  case,  where  an  injunction  was 

sought  to  restrain  waste  in  cutting  timber.     The  defendant  admitted 

that  he  had  cut  some  timber,  but  stated  that  he  had  planted  over 

100,000  young  trees  in  their  place ;  yet  that  was  held  not  to  be  a 

ground  for  preventing  the  issuing  the  injunction.    If  in  the  present 

case,  by  the  removal  of  the  turf  alone,  the  estate  would  necessarily 

and  presently  be  improved,  there  *might  be  some  ground  to  say      [  *4i8  ] 

that  the  Court  ought  not  to  interfere ;  but  it  depends  solely  upon 

the  option  of  the  lessee  whether  he  will  improve  the  ground  from 

which  the  turf  has  been  cut  or  not.    I  cannot  permit  him,  upon 

his  assertion  that  he  will  improve  the  land  after  he  has  committed 

the  waste,  to  commit  the  waste  in  the  first  instance.    It  is  plain 

upon  the  evidence,  that  this  alleged  improvement  cannot  be  made 

until  the  lessee  has  committed  waste  and  carried  off  turf  to  the 

amount  in  value  of  800Z.  or  400Z.  a  year.    This  is  an  actual  damage 

to  the  inheritance,  which  I  cannot  permit  to  be  continued  merely 

upon  the  statement  that  it  may  become  a  benefit. 

Then  it  was  said  that  Mr.  Massy  was  seised  in  fee  of  this 
property  (or  may  be  considered  as  tenant  in  fee),  and  that  the 
contract  for  the  sale  of  it  to  Mr.  Coppinger  was  in  consideration 
of  money  actually  paid,  and  of  a  lease  to  be  made  by  Mr.  Coppinger 
to  the  grantor  in  the  conveyance,  at  a  rent  which  was  orginally 
settled  at  six  per  cent,  upon  the  purchase-money.  It  was  insisted 
by  the  defendant,  that  by  the  terms  of  the  lease,  the  lesa^e  was 
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CoppiNOBR  entitled  to  whatever  right  of  cutting  turf  be  had  before  the  convey^ 
GuBBivB.  fti^ce  of  the  estate  to  Mr.  Coppinger ;  and  he  grounded  that  claim 
upon  this,  that  the  parcels  were  granted  to  him  ''in  the  same 
manner  as  the  said  Charles  Massy  now  holds  and  enjoys  the  same." 
It  was  said  that,  immediately  before  the  execution  of  these 
instruments,  Mr.  Massy  had  a  right  to  cut  turf  for  sale  (he 
being  owner  of  the  fee)»  and  that  he  did  cut  turf  for  sale,  and 
granted  to  others  a  right  of  cutting  turf  on  the  bog,  and,  there- 
fore, that  under  this  lease,  he  must  still  have  the  same  right. 
If  that  be  so,  how  are  we  to  stop  short  of  this, — that  as  Mr.  Massy, 
before  the  execution  of  the  lease,  was  tenant  in  fee,  he  is,  as  lessee, 
[  *^id  ]  entitled  *to  all  the  rights  of  an  owner  of  the  entire  inheritance  ? 
Where  is  the  line  to  be  drawn  ?  Does  the  clause  mean,  that,  though 
he  is  only  tenant  for  life,  with  a  covenant  for  renewal  upon  the 
performance  of  certain  conditions,  he  is  to  have  all  the  rights  of  an 
owner  of  the  fee  ?  It  is  not  so  expressed  in  the  deed ;  and  it  would 
be  difScult  to  give  such  an  import  to  these  words.  I  think 
that  they  rather  refer  to  the  possession  of  the  lands  granted ; 
the  lessee  is  to  have  them  in  the  same  manner  as  he  then 
enjoyed  them  :  and  from  the  habendum  it  appears  that  the 
enjoyment  was  to  be  for  three  lives,  not  carrying  with  it  the 
right  to  cut  turf  for  sale. 

Three  cases  have  been  cited  which  bear  upon  this  point :  Jack 
d.  Wheatly  v.  Creed  (l),  ChatterUm  v.  White  (2),  and  Massy  v. 
Ovhbins  (3).  They  all,  as  far  as  they  go,  decide  the  question 
upon  the  construction  of  these  words  against  the  present  lessee. 
In  Jack  d.  Wheatly  v.  Creed,  the  demise  was  of  lands,  together  with 
the  bog  belonging  to  the  said  lands,  in  as  large,  ample  and 
beneficial  a  manner  as  the  same  were  formerly  held  and  enjoyed 
by  B.  Ivors,  and  as  the  same  was  then  held  by  G.  Smith;  and 
it  was  proved  that,  previously  to  the  making  of  the  lease,  Ivors 
and  Smith  had  cut  turf  for  sale :  but  it  was  held  that  the  tenant 
was  not  unimpeachable  of  waste.  That  was  a  stronger  case  than 
the  present;  for  the  demise  was  of  the  lands  in  as  beneficial  a 
manner  as  the  former  tenants  had  enjoyed  the  same ;  and  the  right 
had  been  exercised  by  the  former  tenants.  In  Chatterton  v.  White, 
the  demise  was  of  the  lands  in  as  large  and  ample  a  manner  as  they 
were  formerly  held  and  enjoyed  by  B.  and  his  undertenants ;  and  it 
was  sworn  that  the  right  of  cutting  turf  upon  the  bog  had  always 

(1)  2  Hud.  &  Br.  143.  (3)  Longf.  &  Town.  88. 

(2)  1  Ir.  £q.  B.  200. 
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been  exercised ;  but  the  construction  now  contended  for  was  not    copphtobb 
^allowed  to  prevail,  and  the  injunction  was  granted.    Maggy  v.     gubbhts. 
Oiilbim  related  to  this  very  bog.    The  demise  in  that  case  was  of  a       [  *420  ] 
house  and  lands,  together  with  the  liberty  of  the  commonage  of  the 
bog  of  Griston,  in  as  large  and  ample  a  manner  as  said  demised 
premises  had  been   occupied  by    the    lessee,  Frederick    Massy. 
The  circumstances  were,  that  Frederick  Massy  had  claimed  to 
he  the  owner  of  the  fee  ;  and,  as  owner,  he  had  occupied  the 
premises,  and  had  cut  the  turf  for  sale :  yet  it  was  held  that  he 
was  not  entitled  to  an  unrestricted  right  of  cutting  turf. 

The  authorities,  therefore,  are  against  the  construction  sought  to 
be  put  upon  this  clause ;  and  I  am  of  opinion  that  it  is  excluded  by 
the  very  terms  of  the  contract  between  the  parties.  Upon  looking 
carefully  at  these  two  instruments,  I  find  that  in  the  conveyance  to 
Mr.  Coppinger  all  bogs,  eo  fioniine^  are  conveyed :  therefore  there 
can  be  no  doubt  that  the  purchaser  was  to  have  the  bogs  upon  the 
premises  which  were  conveyed;  but  there  is  no  such  grant  in 
the  demise  from  Coppinger  to  Massy.  I  am  also  strongly  impressed 
with  this ;  that  at  the  latter  end  of  the  lease  there  is  an  express 
grant  of  a  right  to  cut  turf  on  another  bog,  not  comprised  in 
the  premises  demised  by  the  lease,  given  to  the  lessee,  for  the 
benefit  of  the  estate  demised.  That  grant  affords  an  inference 
that,  it  it  had  been  the  intention  of  the  parties  to  grant  that 
which  is  now  contended  for,  it  would  have  been  expressly  given. 
But,  on  the  contrary,  upon  looking  at  the  lease,  which  forms 
part  of  the  same  transaction  with  the  conveyance,  it  appears 
that  the  parties  omitted  all  mention  of  bog  in  the  granting  part, 
although  their  attention  was  so  strongly  directed  to  the  subject 
that  there  is  an  express  recital  and  grant  of  a  right  of  cutting 
turf  upon  another  bog.  This,  therefore,  is  *not  a  case  in  which  [  *42i  ] 
bog  has  been  granted  eo  nomine  by  the  lease,  and,  therefore, 
not  within  many  of  the  authorities ;  but  it  is  a  case  in  which 
the  lessee  must  rest  his  claim  to  cut  the  turf,  either  upon  the 
ground  that  the  soil  has  been  demised  to  him, — in  which  he 
cannot  cut  to  sell  it — or  as  a  mere  appurtenant  to  the  land 
demised;  and  as  such  he  could  only  cut  it  for  consumption  on 
the  premises,  and  not  for  sale. 

When  I  look  at  the  lease  itself,  to  ascertain  the  intention  of 
the  parties,  I  am  struck  by  its  provisions.  It  contains  covenants 
to  keep  V  the  premises  in  repair,  and  other  covenants  which  are 
restrictive  of  the  rights  of  a  lessee,   who    in  substance  is,  as 
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[  422  ] 


between  him  and  his  lessor,  the  owner  of  the  inheritance;  and 
there  is  an  express  provision  for  the  delivery  up  of  the  premises, 
at  the  end  or  other  sooner  determination  of  the  term.  The  parties, 
therefore,  contemplated  the  termination  of  the  lease;  they  have 
stipulated  for  the  actual  surrender  of  the  lease  at  the  end  of 
the  term;  and  though  the  lessee,  if  he  perform  the  obligations 
on  him,  will  at  all  times  be  entitled  to  a  renewal  of  the  lease, 
yet  it  is  a  renewal  which  is  to  be  made  from  time  to  time  upon  the 
performance  of  certain  conditions.  I  think  it  is  plain  that  the 
parties  did  not  put  the  lessee  into  the  situation  of  the  owner  of 
the  inh^itance,  and  reduce  the  lessor  to  the  situation  of  a  mere 
owner  of  a  rent-charge.  They  did  not  intend  that  Mr.  Coppinger 
should  be  a  mere  rent-charger ;  but  that  he  should  fill  the  character 
of  a  lessor,  with  all  his  rights  as  such.  If  this  property  is  ever 
to  be  delivered  up  to  him,  it  must  be  delivered  up  in  good  repair 
and  condition.  That  covenant  must  be  performed  by  delivering  up 
the  bog  as  it  was  demised,  subject  only  to  the  right  of  cutting  turf 
on  it  for  consumption  on  the  premises. 

Whether,  therefore,  I  look  to  the  abstract  right  of  a  tenant  to  cut 
turf,  which  does  not  touch  this  case,  or  to  the  right  of  a  lessee 
for  lives  renewable  for  ever,  upon  the  doctrine  which  has  been 
contended  for,  or  to  the  terms  of  the  contract  itself  and  the 
intention  of  the  parties,  I  think  I  am  bound  to  grant  the  injunction 
to  restrain  the  tenant  from  cutting  turf  upon  the  bog  for  sale.  The 
account  is  to  go  from  the  accruing  of  the  plaintiff's  title;  but 
in  consequence  of  the  law  not  being  clearly  settled  upon  the 
subject,  I  shall  not  make  my  decree  with  costs. 


1846. 
AprU  26. 

Sir  Edward 

SUODEK, 

L.a 

[488] 


In  ee  SEMPLE. 

(3  Jo.  &  Lat  488—496.) 

From  the  circumstanoes  under  which  a  letter  of  license  was  signed,  it 
may  be  inferred  that  it  was  not  a  binding  concluded  agreement  upon  the 
persons  so  signing  it :  as  where  it  was  only  in  the  course  of  signature  by 
the  creditors  generally,  and  it  was  not  intended  that  it  should  operate 
unless  signed  by  an  influential  overpowering  body  of  the  creditors ;  which 
it  was  not. 

A  jury  having  found,  upon  an  issue  sent  to  them,  that  a  letter  of  license, 
executed  under  such  circumstances,  was  not  a  concluded  binding  agree- 
ment, the  LoBD  Chakcsllor  refused  to  disturb  the  verdict. 

Upon  a  petition  of  the  bankrupt,  praying  that  the  commission 
might  be  superseded,  on  the  grounds,  first,  that  the  petitioner 
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was  not  a  trader  within  the  meaning  of  the  bankrupt  laws ;  and,        in  re 

secondly,  that  the  petitioning  creditor,  *Luke  Butler,  had  signed      r^,4r9^ 

a  letter  of  license,  agreeing  that  the  petitioner  should  not,  for 

the  space  of  one  year  from  the  6th  of  May,  1846,  be  molested, 

sued  or  attached  in  his  person  or  goods;  and  that,  in  violation 

of  that  letter,  a  commission  of  bankruptcy  was,  on  the  1st  of 

December,  1846,  issued  against  him,  upon  the  petition  of  Luke 

Butler;  upon  which  the  petitioner  was,  on  the  8rd  of  December, 

1845,  found  a  bankrupt.     The  Lord  Chancellor  directed  an  issue 

to  the  Court  of  Queen's  Bench,  to  try  (1)  whether,  at  or  after 

the  time  of  the  contracting  of  the  petitioning  creditor's  debt, 

John  Semple  was  a  trader  within  the  meaning  of  the  statutes 

in  force  concerning  bankrupts;  and  (2)  whether  the  instrument 

bearing  date  the  6th  of  May,  1846,  in  the  petition  mentioned, 

and  described  as  a  letter  of  license,  was,  under  the  circumstances 

under  which  it  was  signed,  a  concluded  agreement,  absolute  and 

binding  on  Luke  Butler  at  all  events :  the  assignees  to  be  plaintiffs, 

and  the  bankrupt  to  be  defendant  in  the  issue. 

The  letter  of  license,  which  was  simply  under  the  hands  of  the 
parties  executing  it,  recited  that  John  Semple  was  indebted  to  the 
several  creditors  executing  it  in  divers  sums  of  money,  which  be 
was  not  then  able  to  pay ;  and  that  his  said  creditors,  and  each  of 
them  respectively,  were  well  satisfied  of  the  good  intent  and  meaning 
of  John  Semple,  which  he  had  to  pay  them  their  several  debts : 
and  they  and  every  of  them,  for  the  considerations  aforesaid,  granted 
to  John  Semple  free  license  and  liberty  to  go  about  his  business 
during  the  term  of  twelve  months  from  the  date  thereof,  without 
the  let,  suit,  trouble,  or  molestation  of  his  said  creditors ;  and  that 
if  it  should  happen  that  said  John  Semple,  at  any  time  during  said 
term,  should  by  his  said  creditors  or  any  of  them,  or  any  of  their 
heirs,  executors,  administrators  *or  assigns,  or  by  any  other  person  [  *490  ] 
or  persons,  or  by  or  through  the  commandment,  will  or  knowledge 
of  any  of  them,  contrary  to  the  tenor  and  true  meaning  of  the  said 
letter  of  Kcense,  be  any  way  arrested,  sued  or  molested  in  his  person 
or  goods,  and  be  not  thereof  forthwith  discharged  and  defended  in 
his  body  and  goods,  that  then  John  Semple,  his  executors,  adminis- 
trators, and  assigns,  should  be  for  ever  clearly  acquitted  and 
discharged  against  him  or  them,  his  or  their  executors  and  adminis- 
trators, by  whose  means  or  coneent  said  John  Semple  should  be 
vexed,  sued,  arrested  or  hindered,  as  aforesaid,  and  thereof  not 
forthwith  discharged  and  defended  as  aforesaid ;  and  that  it  should 
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In  re  be  lawful  for  John  Semple  to  plead  and  give  in  evidence  the  said 
letter  of  license  in  discharge  of  the  debt  and  debts  of  such  person  or 
persons  by  whom  he  should  be  arrested,  sued  or  molested  as  afore- 
said. This  letter  was  signed  by  seventeen  creditors  only;  the 
majority  of  the  creditors  did  not  sign  it. 

It  appeared  that  Mr.  Semple,  who  was  a  builder,  having  become 
embarrassed  in  his  circumstances,  called  a  meeting  of  his  creditors, 
at  which  various  propositions  for  completing  the  building  of  certain 
houses  of  the  bankrupt's  were  discussed.  One  of  the  persons 
present  deposed  that  Mr.  Semple  said  that  there  were  executions 
against  him,  and  that  it  would  be  necessary  to  give  him  liberty  to 
attend  to  the  execution  of  the  works ;  that  it  was  then  proposed 
that  a  letter  of  license  should  be  given  to  him,  provided  the  creditors 
would  give  further  goods,  and  Mr.  Gray  (a  creditor)  would  advance 
money  to  enable  him  to  finish  the  houses.  That  it  was  then 
observed  that  the  principal  creditors  might  be  induced  to  sign  the 
letter ;  but  that  there  were  a  number  of  creditors  for  small  amounts 
[  *49i  ]'  who  would  harass  Semple,  and  who  would  not  sign,  and  *that 
funds  should  be  raised  to  keep  them  quiet.  Another  witness  who 
was  present  at  the  meeting  deposed  that  when  the  letter  of  license 
was  handed  to  Mr.  Butler  for  his  signature,  he  said,  **  Mind,  unless 
all  the  creditors  sign,  it  is  not  to  be  binding ;  "  upon  which  one  of 
the  creditors  present  observed,  that  it  would  be  impossible  to  get 
all  the  creditors  to  sign  it ;  and  that  Mr.  Semple  would  be  harassed 
by  process  of  small  creditors.  It  was  also  asked  at  the  meeting 
whether  the  execution  creditors  would. withdraw  their  executions; 
to  which  it  was  replied,  that,  if  they  would  liot,  nothing  could  be 
done.  There  was  no  condition  in  writing  annexed  to  Mr.  Butler's 
signature.  Some  of  the  persons  who  signed  it  stated  on  their 
examination  that  they  would  not  have  done  so  if  the  entire  body  of 
the  creditors  were  not  to  sign  it  also ;  and  that  it  was  expected  that 
the  other  creditors  would  sign  it. 

The  debts  of  the  bankrupt  amounted  to  about  20,0002.,  of  which 
a  small  portion  only  was  represented  by  the  creditors  i;fho  signed 
the  letter  of  license.    The  license  was  not  signed  by  Mr.  Gray. 

At  the  trial,  the  counsel  for  the  defendant  called  on  the  Chief 
Justice  to  state  to  the  jury,  that  the  letter  of  license  having  been 
delivered  to  the  defendant  himself  after  having  been  signed  by 
Mr.  Butler,  the  same  was  conclusive  and  binding  upon  Mr.  Butler ; 
and  that  if  the  jury  believed  that  any  of  the  creditors  signed  the 
letter  of  license  after  Mr.  Butler,  without  knowing  or  being  apprized 
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of  any  condition  not  expressed  upon  the  letter  itself,  they  should        in  re 
find  on  the  second  issue  for  the  defendant. 

The  Chief  Justice  declined  to  do  so ;  but,  in  addition  to  *  the  T  *^^^  ] 
issues  directed  by  the  leading  order,  he  submitted  to  them  the  two 
foUowing  questions,  viz. :  (1)  whether  the  letter  of  license  was 
signed  at  the  meeting  by  any  creditor  to  whom  the  condition  stated 
to  have  been  annexed  to  his  signature  by  Mr.  Butler  was  not 
communicated  or  known ;  and  (2)  whether  the  letter  of  license  was 
signed,  after  the  meeting,  by  any  creditor  to  whom  the  condition 
stated  to  have  been  annexed  to  his  signature  by  Mr.  Butler  was  not 
communicated  or  known.  The  jury  returned  a  verdict  for  the 
plaintiff  on  the  two  issues  directed  by  the  leading  order,  and  gave 
affirmative  answers  to  the  two  questions  put  to  them  by  the  Chief 
Justice. 

Mr.  Fitzgibbon  and  Mr.  Napier,  for  Mr.  Semple,  now  renewed 
the  original  application. 

They  contended  that,  upon  the  facts  now  appearing  on  the 
answers  given  by  the  jury  to  the  supplemental  issues  sent  to  them 
by  the  Chief  Justice,  it  was  clear  that  the  letter  of  license  was  a 
binding  and  concluded  instrument  on  Mr.  Butler;  and  that  he 
could  not  rely  on  a  verbal  condition  which  was  not  annexed  to  his 
signature,  and  was  not  communicated  to  all  the  persons  who  signed 
the  license :  and  they  referred  to  the  judgment  of  Baylet,  J.,  in 
Leicis  V.  Jones  (l). 

Mr.  Pigot  and  Mr.  J.  D.  Fitzgerald  for  the  assignees. 

The  Loed  Chancellob: 

The  questions  originally  before  me  were,  first,  whether  the  bank- 
rupt was  a  trader;  and,  secondly,  whether  a  certain  agreement, 
not  under  seal,  was,  in  the  circumstances  *under  which  it  was  [  *493  ] 
signed  by  the  petitioning  creditor,  a  concluded  agreement,  absolute 
and  binding  upon  him,  and  operated  as  a  letter  of  license,  so  as  to 
prevent  him  becoming  the  petitioning  creditor  in  the  bankruptcy. 
I  sent  the  two  questions  to  be  tried  by  a  jury.  The  second  question 
is  a  question  of  law,  to  be  determined  by  the  fact,  which  could  only 
be  ascertained  by  a  jury;  and,  therefore,  one  upon  which  the 
parties  could  not  obtain  the  opinion  of  the  Court,  unless  I  had  the 

(1)  28  B.  B.  360  (4  B.  &  C.  506). 
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Ill  re  opinion  of  a  jury.  The  natnre  of  the  objection  was,  that  this 
instrument,  which  was  not  under  seal,  and  did  not  amount  to 
accord  and  satisfaction  (for  there  was  no  consideration  given  for 
it  except  the  mutual  agreement  of  the  parties),  was  executed  by 
Mr.  Butler,  with  a  declaration  that  he  should  not  consider  himself 
bound  by  it  unless  the  other  creditors  signed  it  also.  That  letter,  so 
signed,  was  delivered  to  the  bankrupt  himself ;  not,  of  course,  as 
an  instrument  then  final  and  completed,  but  to  be  taken  by  him  to 
the  other  creditors,  to  be  executed  by  them.  The  question  before 
me  was  not  whether  there  was  a  delivery  of  the  instrument  as  an 
escrow,  which  may  be  made  without  using  the  term  "escrow," 
though  I  agree  that,  generally  speaking,  delivery  as  an  escrow  must 
be  made  to  some  third  person ;  for  delivery  to  the  person  who  is 
to  take  the  benefit  under  the  deed  might  countervail  the  declaration 
that  he  was  only  conditionally  to  have  the  benefit  of  it.  That 
point  did  not  arise  here ;  for  the  instrument  was  in  the  course  of 
signature  by  the  creditors,  and  the  bankrupt  must  be  considered  as 
an  agent  for  the  purpose  of  obtaining  the  signatures  of  the  creditors 
to  it.  But  it  was  alleged  that  an  instrument  like  this,  in  a  course 
of  signature,  might  be  properly  held  by  a  jury  not  to  be  a  concluded 
and  binding  agreement  unless  it  were  signed  by  such  a  body  of  the 
creditors  as,  in  the  view  of  the  jury,  it  was  the  intention  of  the 
[  *494  J  parties  should  be  bound  by  *it.  That  is  a  wholly  different  question, 
and  it  is  rather  difficult  to  say  what  in  every  case  would  be  the 
conclusion  of  law  from  it.  Suppose  one  or  two  of  a  body  of  creditors 
to  sign  such  a  document,  and  all  the  others  to  refuse  to  execute  it, 
and  that  nothing  was  said  about  conditions  when  the  parties  signed 
it,  might  not  a  jury  come  to  the  conclusion  that  it  was  not  intended 
that  the  document  should  operate  unless  the  body  of  the  creditors 
signed  it  ?  I  think  it  is  a  legitimate  question  to  ask  a  jury  (without 
reference  to  the  words  used  by  the  party  at  the  time  of  his  signing 
the  instrument,  and  so  avoiding  the  question  of  escrow  or  perfect 
instrument),  whether  the  instrument  was  not  executed  under 
circumstances  which,  in  the  event,  render  it  not  binding  upon  the 
parties  signing  it;  viz.,  that  the  instrument  was  in  a  course  of 
signature,  that  that  course  was  not  completed,  and  that  the  instru- 
ment is  not  that  which  the  parties  intended.  I  consider  that 
question  to  have  gone  to  the  jury.  The  question  I  sent  to  them 
was  whether  the  instrument,  under  the  circumstances  under  which 
it  was  signed,  was  a  concluded  and  binding  agreement  upon  the 
party  by  whom  it  was  so  signed.     The  jury  had  all  the  facts  before 
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them.  I  did  not,  of  course,  state  what  were  the  circumstances  in  re 
under  which  the  document  was  signed ;  the  jury  were  to  find  them. 
Then,  all  the  facts  being  before  them,  the  jury  tell  me  that  the 
instrument  was  not,  under  the  circumstances,  a  concluded  agree- 
ment, nor  absolute  or  binding  upon  Mr.  Butler.  The  Chief 
Justice,  in  order  to  assist  this  Court,  at  the  same  time  that  he  sent 
the  issues  to  the  jury,  sent  them  two  additional  questions ;  first, 
whether  the  letter  of  license  was  signed  at  the  meeting  by  any 
creditor  to  whom  the  condition  stated  to  have  been  annexed  to  his 
signature  by  the  plaintiff  was  not  communicated ;  and,  secondly, 
whether  the  letter  of  license  was  signed,  after  the  meeting,  by  any 
creditor  under  similar  ^circumstances.  The  jury  answered  both  [  *495  ] 
the  questions  in  the  affirmative.  That  only  shows  that  the  condition 
imposed  was  not  communicated  to  some  of  the  creditors,  but  it 
assumes  it  was  known  to  others  of  them,  and  it  was  upon  that  state 
of  facts  that  the  jury  found  that  this  was  not  a  concluded  agreement. 
If  they  had  first  come  to  that  conclusion,  and  then  the  collateral 
questions  had  been  asked  of  them,  I  might  have  experienced 
some  difficulty:  but  I  am  not  embarrassed  as  the  facts  stand; 
for  the  jury  have  told  me,  at  the  same  time  that  they  returned  an 
answer  to  the  collateral  questions,  that  this  was  not  a  concluded 
agreement.  This,  I  agree,  is  a  matter  with  which  it  is  difficult  to 
deal  in  point  of  law ;  but  I  cannot  admit  that  it  is  not  a  question  to 
be  considered,  whether  or  not  a  signature  of  a  creditor  to  a  letter  of 
license,  which  it  was  contemplated  would  be  signed,  not,  perhaps, 
by  all,  but  by  an  influential  and  overpowering  body  of  the  creditors, 
was  intended  to  be  binding  on  an  individual  creditor  having 
consented,  unless  in  event  it  became  binding  on  the  general  body 
of  the  creditors.  The  difficulty  has  in  this  case  been  solved  by  the 
jury,  and  I  have  no  reason  to  suppose  that  the  Chief  Justice  is 
dissatisfied  with  the  verdict.  I  myself  am  not  dissatisfied  with  it : 
my  own  impression  was  that  this  agreement  ought  not  to  be 
considered  a  concluded  agreement.  All  I  could,  therefore,  do,  if  I 
were  not  now  to  act  on  the  certificate,  would  be  to  send  the  case, 
together  with  the  two  findings,  to  the  Court  of  Queen's  Bench,  and 
ask  them  if  this  was  a  valid,  binding  instrument.  I  cannot,  however, 
do  that ;  for  they  would  at  once  reply  that  it  was  a  question  of  fact, 
and  the  fact  having  been  found,  there  was  no  abstract  question  of 
law ;  unless  it  could  be  maintained  as  high  as  this,  that  in  no  state 
of  circumstances,  after  the  signature  by  Mr.  Butler,  could  the 
instrument  be  deemed  ^inoperative  as  to  him.     That,  I  think,       [  *^^^  ] 
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cannot  be  maintained,  and  I  must  act  upon  the  certificate.  I  shall, 
therefore,  dismiss  the  petition,  and  leave  the  Commissioners  to 
proceed  with  the  commission ;  but  I  cannot  give  any  costs,  as  it 
was  necessary  to  have  these  questions  decided. 


1846. 
April  29. 

Sib  Edwaud 

SUODEN, 

L.C. 
[  *96  j 
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MARTIN  V.  COTTER. 

(3  Jo.  &  Lat.  496—319 ;  S.  C.  9  Ir.  Eq.  Rep.  351.) 

In  1823  the  lands  of  Minos  were  conveyed  to  J.  C.  and  his  heirs, 
"  saying  and  excepting  out  of  the  conveyance,  the  manorial  rights  belong- 
ing or  appertaining  to  the  manor  of  C,  of  which  manor  the  lands  hereby 
released  are  parcel,  and  the  tolls  and  duties  of  the  fairs  and  markets 
thereof,  as  also  any  liberty  of  turbary  or  limestone  heretofore  granted 
therein  or  thereout  by  Sir  J.  L.  C.  (a  former  owner),  or  his  ancestors,  to 
any  of  the  tenants  of  the  said  manor,  as  expressed  in  their  leases." 

Pursuant  to  a  decree,  the  fee  and  inheritance  in  the  lands  of  Minos  was 
set  up  to  be  sold  under  a  rental,  which  did  not  advert  to  the  reservation  in 
the  conveyance  of  1823,  and  which  stated  that  part  of  the  lands  were  held 
under  an  article  of  agreement  for  lease  for  four  lives,  bearing  date  1804, 
and  one  year. 

It  did  not  appear  that  any  fairs  or  markets  had  ever  been  held  for  the 
manor,  or  any  court,  for  the  last  twenty  years ;  and  although  there  was  no 
open  limestone  quarry,  nor  anything  in  the  nature  of  turbary,  save  a 
surface  or  top-sod  on  the  lands,  yet  it  did  not  distinctly  appear  that  thero 
was  not  either  limestone  or  turf  on  them.  It  also  appeared  that  the  agree- 
ment of  1804  was  for  a  lease  for  four  lives  and  one  year,  from  and  after  the 
expiration  of  the  tenant's  then  present  lease,  which  lease  did  not  expire 
until  1843 ;  and  that  the  tenant  claimed  to  be  entitled  to  a  lease  for  four 
lives  to  be  then  named  by  him. 

Upon  exceptions  to  a  report  of  bad  title,  held,  confirming  the  report, 
that  the  reservation  of  the  liberty  of  turbary  and  limestone,  in  the  con- 
veyance of  1823,  was  a  valid  objection  to  the  title,  but  not  so  the  reservation 
of  the  manorial  rights  and  tolls  of  the  fairs  and  markets  of  the  manor. 
Also  that  the  description  of  the  tenant's  interest  under  the  article  of  1804 
was  calculated  to  mislead  the  purchaser,  and  that  he  was  entitled  either  to 
compensation  or  to  be  discharged  in  consequence  thereof. 

The  abstract  was  delivered  to  the  purchaser  on  the  25th  of  February, 
1845 ;  the  article  of  1804  on  the  9th  of  April;  on  the  25th  of  April  the 
purchaser  confirmed  the  sale;  and  on  the  24th  of  October  he  lodged 
objections  to  the  title :  Held,  that  he  had  not  waived  his  objections. 

Observations  upon  the  duty  of  a  vendor  in  preparing  particulars  of  the 
estate  to  be  sold. 

This  case  came  on  to  be  heard  upon  exceptions  taken  by  the 
plaintiff  to  the  Master's  report  of  bad  title  to  the  lands  of  Minos, 
sold  to  John  H.  Bainbridge,  under  the  decree  in  the  cause. 

In  1809  the  Bank  of  Cotter,  Kellet,  &  Co.,  in  which  *Sir  James 
Lawrence  Cotter  was  a  partner,  stopped  payment;  and  by  indenture 
dated  the  17th  of  June,  1809,  Sir  James  L.  Cotter  and  his  copartners, 
in  pursuance  of  the  Act  of  88  Geo.  II.  (commonly  called  the  Bankers' 
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Act),  conveyed  all  their  estates,  and  amongst  others  Sir  James  L.      Mabtik 
Cotter  conveyed  the  manor  of  Cottersboroagh,  of  which  he  was      cottsr. 
seised  in  fee,  and  of  which  the  lands  of  Minos  were  part,  to  trustees 
and  their  heirs,  upon  the  trusts  and  for  the  purposes  directed  by 
the  Act. 

In  1811  and  1812  all  the  estates  of  Sir  James  L.  Cotter  were  set 
up  and  sold  by  the  trustees;  and,  amongst  others,  the  lands  of 
Minos  were  sold  to  John  Morrough  in  trust  for  James  Cotter,  eldest 
son  of  Sir  James  L.  Cotter.  Suits  were  instituted  to  compel  the 
respective  purchasers  to  complete  their  purchases  ;  and  by  inden- 
ture bearing  date  the  7th  of  September,  1828,  reciting  that  John 
Morrough  was  a  trustee  for  James  Cotter,  Esq.,  the  surviving 
trustees  in  the  deed  of  1809  conveyed  the  lands  of  Minos,  with  all 
the  appurtenances,  and  all  the  estate  of  Sir  James  L.  Cotter 
therein,  to  James  Cotter,  his  heirs  and  assigns;  ''saving  and 
excepting,  out  of  the  conveyance  hereby  made,  the  manorial  rights 
belonging  or  appertaining  to  the  manor  of  Cottersborough,  other- 
wise Ballymagooly,  of  which  manor  the  lands  hereby  released  and 
confirmed  are  part  and  parcel,  and  the  tolls  and  duties  of  the  fairs 
and  markets  thereof,  and  also  any  liberty  of  turbary  or  limestone 
heretofore  granted  therein  or  thereout,  by  the  said  Sir  James  L. 
Cotter  or  his  ancestors,  to  any  of  the  tenants  of  the  said  manor,  as 
expressed  in  their  leases  respectively."  And  in  the  covenant  for 
quiet  enjoyment,  the  tenants'  leases,  and  any  liberties  of  limestone 
or  turbary  theretofore  granted  therein  or  thereout  by  Sir  *  James  [  *498  ] 
L.  Cotter  or  his  ancestors,  or  any  of  them,  to  the  tenants  of  the 
manor,  were  excepted. 

James  Cotter,  by  deed  of  the  Ist  of  January,  1828,  mortgaged  the 
lands  of  Minos  in  fee,  and  afterwards  confessed  several  judgments 
and  otherwise  incumbered  his  estates. 

In  1828  Sir  James  Lawrence  Cotter  died,  leaving  James  Cotter, 
his  eldest  son  and  heir-at-law,  who  thereupon  became  Sir  James 
Cotter,  Baronet.  He  died  in  1884,  leaving  the  present  Sir  James 
L.  Cotter,  a  minor,  his  eldest  son  and  heir-at-law. 

The  bill  in  this  suit  was  filed  by  a  mortgagee  and  judgment 
creditor  of  Sir  James  Cotter,  against  his  real  and  personal 
representatives  and  others,  for  the  purpose  of  administering  his 
assets;  and  under  the  final  decree  in  the  cause,  the  fee  and 
inheritance  of  the  lands  of  Minos  was  sold  to  Mr.  Bainbridge 
for  4,0002. 

The  printed  rental,  under  which  the  lands  were  sold,  did  not 


02  1846.    CH.  aB.)     8  JO.  &  LAT.  498—500.  [b.e. 

Mabtik      contain  any  reference  to  the  reservation  in  the  deed  of  September, 

CoTTBR.  1S2S :  and  stated  that  eighty-six  acres  of  the  lands  of  Minos  were 
held  by  Daniel  and  Patrick  Mahony,  '*  under  an  article  of  agree* 
ment  for  lease  for  four  lives,  bearing  date  1804,  and  one  year;  at 
the  annual  rental  of  491.  lOs.  6d."  The  words  in  italics  were  added 
in  writing  to  the  printed  rental. 
It  appeared  that  upon  parts  of  the  manor  of  Gottersborough, 

[  *499  ]  other  than  the  lands  of  Minos,  there  were  valuable  ^quarries  of 
limestone  and  turf  bogs.  Affidavits  from  several  aged  persona 
resident  in  the  neighbourhood  and  acquainted  with  the  lands,  were 
produced,  stating  that  no  right  or  claim  on  the  part  of  the  tenants 
of  Sir  James  L.  Cotter,  to  raise,  cut  or  carry  away  limestone  or 
turf  bom  off  the  lands  of  Minos  had  been  made  or  existed  during 
their  memory;  and  that  there  was  no  limestone  or  turbary, 
properly  so  called,  on  said  lands,  nor  anything  in  the  nature  of 
turbary,  save  a  surface  or  top  sod.  On  the  other  hand  it 
appeared  that  Sir  James  L.  Cotter  had  made  leases  of  parts  of  his 
estates,  in  which  were  contained  covenants,  whereby  Sir  James  L. 
Cotter,  for  himself,  his  heirs,  &c.,  promised  liberty  to  the  lessee, 
his  heirs,  executors,  &c.,  to  quarry  limestone  and  cut  and  carry 
off  turf  from  such  parts  of  the  said  Sir  James  L.  Cotter's  estate,  as 
he,  his  heirs  or  assigns,  should  from  time  to  time  during  the 
term  appoint,  for  the  consumption  and  improvement  of  the  demised 
premises,  and  for  no  other  use  whatsoever.  A  memorial  from  the 
Office  for  Begistering  Deeds  was  produced,  which  stated  an  assign- 
ment of  a  lease  of  part  of  the  lands  of  Minos,  subject  to  under-, 
tenants*  leases,  and  to  a  reservation  of  turbary  and  heath. 

An  affidavit  was  also  read,  stating  that  no  manorial  rights 
whatever  had  been  exacted  or  required  to  be  performed  by  the 
tenants  of  the  manor,  save  that,  about  twenty-five  years  back,  one 
of  the  deponents  attended  as  a  juror,  pursuant  to  a  summons,  at  a 
manor  court  held  at  Ballymagooly ;  and  that  no  manor  court  had 
been  holden  within  the  manor  for  the  last  twenty  years ;  and  that 
no  tolls  or  customs  were  ever  levied,  nor  were  any  fairs  or  markets 
ever  held  in  the  manor,  as  the  deponents  heard  and  believed. 
It    further    appeared    that    the   agreement   under   which   the 

[  *600  ]  *Mahonys  held  the  land,  bore  date  the  SOth  of  June,  1804,  and 
was  for  a  lease  for  four  lives  and  one  year,  ''  from  and  after  the 
expiration  of  the  present  lease,"  which  was  a  lease  of  1784,  for 
four  lives  and  the  survivor  of  them,  and  one  year  after  the  death 
of  the  survivor.     The  surviving  life  in  that  lease  died  on  the  Ist  of 
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June,  1842;  and  the  lessee  claimed  to  be  entitled,  under  the  Mabtin 
agreement,  to  a  lease  for  four  lives,  then  to  be  named,  and  one  ootter. 
year. 

The  purchaser  objected  to  the  title,  (1)  on  account  of  the  reserva- 
tions and  savings  contained  in  the  conveyance  of  the  7th  of 
September,  1828 ;  (2)  because  of  the  misdescription  in  the  rental 
of  the  interest  which  the  Mahonys  had  in  the  lands:  and  he 
insisted  that  he  ought  to  be  discharged  from  his  purchase. 

The  Master  having  reported  that  a  good  and  sufficient  title  could 
not  be  made  to  the  purchaser  on  both  grounds,  the  plaintiff  took 
five  exceptions  to  the  report:  1.  The  general  exception,  that  the 
Master  should  have  reported  that  a  good  and  sufficient  title  could 
be  made.  2.  That  the  lands  were  not  subject  to  such  reserva- 
tions and  savings  as  those  mentioned  in  the  conveyance  of  1828. 
8.  That  there  was  no  sufficient  evidence  that  the  lands  were  subject 
to  the  reservations  and  savings  mentioned  in  the  conveyance  of 
1828.  4.  That  as  the  lease  of  1784  had  expired  before  the  sale  to 
Mr.  Bainbridge,  the  said  part  of  the  lands  of  Minos  was,  at  the 
time  of  the  sale,  held  under  an  article  of  agreement  for  four  lives 
and  one  year,  as  in  the  rental  stated.  6.  That,  supposing  said 
part  of  the  lands  was  held  under  an  article  of  agreement  substan- 
tially differing  from  the  articles  stated  in  the  rental,  yet  that  same 
was  a  question  of  compensation  and  not  of  title;  and,  therefore,  the 
Master  ought  to  have  reported  in  favour  of  the  title. 

The   exceptions  having  been  argued  before  his  Honour,   the       [50i] 
Mastsb  of  the  Bolls  overruled  the  first,  fourth  and  fifth,  and 
allowed  the  second  and  third.    Both  parties  appealed  from  that 
order. 

After  the  order  had  been  made  by  the  Master  of  the  Bolls,  the 
purchaser  made  an  affidavit  stating  that  he  had  been  deceived  by 
the  statement  in  the  rental ;  and  that  he  would  not  have  purchased 
if  he  had  known  the  term  for  which  the  Mahonys  held  the  lands. 

The  sale  was  had  in  January,  1846.  The  abstract  and  documents 
therein  referred  to  were  delivered  to  the  purchaser's  solicitor  on 
the  25th  of  February,  1846,  and  the  article  of  1804  was  sent  to  him 
on  the  9th  of  April  following ;  but  whether  separately  or  together 
with  many  other  documents  was  disputed.  The  objections  to  the 
title  were  lodged  on  the  24th  of  October,  1845. 

Mr.  Moore  and  Mr.  C.  Dohbs  for  the  purchaser  : 
As  to  the  second  and  third  exceptions :  The  reservation  in  the 
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Mabtik      conveyance  of  1828  recognised  the  existence  of  manorial  rights  and 
Cotter,      tolls  ;  and  also  that  the  tenants  of  the  manor,  or  some  of  them,  had 
a  right  of  cutting  turf,  and  raising  limestone  on  the  lands  of  Minos. 
Unless  the  plaintiff  shows  clearly  that  there  is  no  limestone  or 
turbary  on  the  lands,  and  that  the  reserved  manorial  rights  have 
*  no  existence,  the  purchaser  does  not  get  what  the  plaintiff  con- 

tracted to  sell,  viz.,  an  indefeasible  estate  in  fee-simple,  not  subject 
to  any  incumbrances.  The  evidence  supports  this  objection  of  the 
purchaser. 

Mr.  Serjeant  Warren  and  Mr.  Franks  for  the  plaintiff  : 

[  502  ]  There  is  no  evidence  of  the  existence  of  any  turf  or  limestone  on 

the  lands  :  nor,  if  there  were,  could  Sir  James  Lawrence  Cotter  or 
his  heirs  derogate '  from  the  effect  of  his  conveyance,  by  now 
appointing  or  marking  out  any  part  of  the  lands  of  Minos  as  the 
place  where  the  tenants  of  the  manor  might  cut  turf  or  raise 
limestone. 

As  none  of  the  manorial  rights  mentioned  in  the  reservation 
have  been  exercised  within  the  last  twenty  years,  Lyddal  v. 
Weston  {i)f  referred  to  in  Ven.  <fe  Pur.  619,  11th  ed.,  shows  that  the 
reservation  is  not  an  objection  to  the  title. 

Mr.  Conway  Dobbs,  in  reply,  cited  Sir  Tlwnias  Palmer's  case  (2), 
to  show  that  if  places  for  cutting  turf  and  raising  limestone  were 
not  appointed  by  Sir  J.  L.  Cotter  or  his  heirs,  the  tenants  might 
enter  in  the  lands,  and  cut  and  raise  turf  and  limestone  where  they 
would. 

Mr.  Seijeant  Warren  and  Mr.  H.  Franks  for  the  plaintiff: 

As  to  the  first,  fourth  and  fifth  exceptions  :  The  purchaser  says 
that  he  was  deceived,  for  that  he  supposed  that  the  lives  in  the  article 
under  which  the  Mahonys  held  were  named  in  1804.  There  is 
nothing  on  the  rental  to  lead  to  that  conclusion,  and  the  purchaser 
ought  to  have  inquired  into  the  matter :  Bowles  v.  Round  (8) ;  Hall 
V.  Smith  (4) ;  Barravd  v.  Archer  (5) ;  Vincent  v.  Going  (6).  The 
rental  is  inaccurate,  but  there  is  no  misrepresentation  ;  the  state- 
[  'SOS  ]  ment  in  it  is  consistent  with  the  *fact  of  the  lives  having  been,  or 
not  having  been  named  in  1804.  The  purchaser  has  waived  this 
objection  by  his  conduct.     ♦     ♦     ♦ 

(1)  2  Atk.  19.  (4)  9  E.  E.  313  (14  Ves.  426). 

(2)  5  Co.  Eep.  25.  (5)  29  E.  E.  129  (2  Sim.  433). 

(3)  5  E.  E.  107  (5  Vea.  608).  (6)  Fl.  &  K.  260. 
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Mr.  Moore  and  Mr.  Dohhs  for  the  purchaser.     *     *     *  Martin 

COTTBB. 

Mr.  Franks,  in  reply.     *     *     * 

The  Lord  Chancellor: 

I  am  not  called  upon  to  decide  whether,  upon  the  objections,  the 
purchaser  would  be  discharged  or  not ;  I  have  ^merely  to  consider  [  *504  ] 
the  exceptions  to  the  Master's  report.  The  facts  as  to  the  last 
objection  are  these.  Part  of  the  property  is. described  in  the  rental 
as,  "  No.  8,  Patrick  Mahony ;  eighty-six  acres ;  49Z.  IQs.  6d. ; 
under  an  article  of  agreement  for  a  lease  for  four  lives,  bearing 
date  1804,  and  one  year:  "  and  in  the  annexed  observations  it  is 
stated  that  this  denomination  would  produce  200Z.  per  annum  at 
the  termination  of  the  former  lease,  if  let  at  a  reasonable  rent.  It 
appears  that  this  part  of  the  lands  was  held  under  a  proposal  dated 
June,  1804,  at  which  time  there  was  an  existing  lease  of  the  lands, 
which  did  not  expire  until  1848  :  the  sale  took  place  in  1846.  That 
proposal  was  in  the  following  terms :  *'  I  propose  and  will  pay 
Sir  James  Lawrence  Cotter,  Bart.,  for  that  part  of  the  lands  of 
Minos  now  in  my  possession,  the  highest  price  or  rent  that  will  be 
offered  by  any  solvent  tenant  for  any  or  either  of  the  other  three 
quarters  of  said  lands ;  to  get  a  lease  for  four  lives  and  one  year 
from  and  after  the  expiration  of  the  present  lease : "  and  was 
signed  by  the  tenant,  John  Mahony :  and  upon  it  was  endorsed, 
*'  I  agree  to  the  within,"  which  was  signed  by  Sir  James  L.  Cotter : 
and  also ;  ''  We  have  agreed  to  fix  the  rent  of  the  part  of  Minos 
which  Mahony  holds  at  the  rent  of  63Z.  18^.  a  year  from  the 
expiration  of  the  present  lives ; "  which  was  signed  by  both  parties. 
That  proposal  does  not  express  clearly  whether  the  intention  was 
that  the  four  lives  should  be  forthwith  named,  so  as  to  have  the 
lives  running  out  at  once,  or  were  to  be  nominated  at  the  expiration 
of  the  lives  in  the  then  existing  lease.  That  was  a  question  of 
construction,  to  be  decided  by  a  court  of  law  if  the  parties  differed ; 
but  the  parties  acted  upon  the  proposal  as  if  it  were  an  agreement 
for  a  lease  for  four  lives  to  be  named  upon  the  expiration  of  the 
former  ^lease.  None  of  the  persons  entitled  to  the  inheritance  have  [  «505  ] 
taken  any  step  to  have  the  lives  named,  which  ought  to  have  been 
done,  at  least  before  the  lands  were  set  up  to  be  sold ;  but  the 
lands  were  set  up  with  a  general  statement  in  the  printed  rental, 
that  the  property  was  held  under  an  agreement  for  a  lease  for  four 
lives  bearing  date  1804;  and  then  is  added  in  writing,  ''and  for 
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Mabtin      one  year/'  which  shows  that  the  attention  of  the  parties  had  been 
coTTBB.      drawn  to  the  omission  in    the  statement  in  the  rental.     The 
correction  of  that  omission  would  naturally  lead  a  purchaser  to 
suppose  that  there  was  great  accuracy  in  the  corrected  statement. 

The  first  matter  to  be  considered  is,  what  is  the  fair  construction 
of  that  statement,  as  it  would  strike  the  mind  of  a  purchaser.  My 
impression  would  have  been  that  the  four  lives  had  been  named  in 
1804 ;  for  I  could  hardly  have  ims^ined  an  agreement  to  grant  a  lease 
in  1804,  the  lives  in  which  were  not  to  be  named  until  1845.  The 
agreement  itself  shows  thiit  there  was  then  an  existing  lease  of  the 
lands ;  but  the  statement  in  the  rental,  which  does  not  refer  to  any 
former  lease,  imports,  in  the  common  sense  and  understanding  of 
mankind,  that  the  lives  were  named  in  1804.  I  hold  that  a  vendor, 
giving  a  description  of  the  property  to  be  sold,  is  bound  by  it.  I 
would  not  allow  a  purchaser  to  take  advantage  of  a  mere  slip ;  but, 
on  the  other  hand,  the  Court  expects  from  vendors,  and  particularly 
from  the  officers  of  this  Court,  a  clear  and  express  statement  of  the 
obligations  under  which  the  purchaser  is  to  come:  and  I  have 
listened  with  much  regret  to  the  statement  at  the  Bar,  that  a 
purchaser  under  such  a  rental  as  this,  is  bound  to  investigate  its 
accuracy.  It  is  the  duty  of  the  seller  to  ascertain  the  correctness 
of  the  description  of  the  property  to  be  sold ;  and  he  is  not  at 
[  *506  ]  liberty  to  make  *an  inaccurate  statement,  and  then  say  that  it  was 
the  duty  of  the  purchaser,  before  he  bid,  to  institute  inquiries  and 
correct  mistakes  and  misdescriptions  in  the  particulars. 

The  authorities  do  not  bear  out  the  proposition  contended  for. 
Fordyce  v.  Ford  (i)  rather  refers  to  the  other  part  of  this  case.  In 
Bowles  V.  Round  (2),  before  Lord  Loughborough,  the  premises  were 
described  as  a  meadow,  and  no  notice  was  taken  of  a  way  across  it. 
That  was  an  object  of  sense  which  any  one  could  discover :  and 
every  person  must  be  supposed  to  know  what  he  is  bidding  for. 
If  the  purchaser  had  seen  the  meadow,  he  could  not  avoid  seeing 
the  way  across  it ;  and  therefore  he  was  held  to  be  bound  by  his 
purchase.  That  case  was,  I  think,  properly  decided :  but  here  the 
objection  depends  upon  a  question  of  construction ;  and  if  the 
purchaser  is  bound,  a.purchaser  would  in  every  case  be  obliged  to 
consult  counsel  as  to  what  inquiries  he  ought  to  make,  before  he 
could  venture  to  bid  for  an  estate.  Sir  William  Grant  carried  the 
doctrine  that  notice  of  a  lease  to  a  purchaser  is  notice  of  its  contents 

(1)  4    Br.   C.   C.   495.      (See   post,  (2)  6  E.  E.  107  (5  Ves.  508). 

p.  108.) 
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a  long  way  in  HaU  v.  Smith  (i) :  but  in  that  case  there  was  no  Mabtix 
mistake  or  misapprehension  as  to  the  subject-matter  of  the  cottbb. 
contract ;  there  was  nothing  but  a  particular  covenant,  which  was 
not  stated.  It  might  be  dangerous  to  say  that  the  rule  laid  down 
in  that  case  was  universal  in  its  application  ;  for  I  can  imagine  a 
covenant  in  a  lease,  which  would  so  deteriorate  the  property  as  to 
destroy  the  interest  of  the  seller  in  it ;  and  the  particulars  might 
state  some  of  the  covenants,  and  omit  that.  Such  a  description 
might  amount  to  fraud  in  the  sale.  I  agree  that  if  a  purchaser 
has  notice  that  the  ^property  is  held  under  a  lease,  he  cannot  [  *607  ] 
object  that  he  had  no  notice  of  any  particular  covenant  therein 
contained.  He  must  look  closely,  and  be  active,  in  order  to  ascer- 
tain whether  there  is  any  such  as  would  materially  prejudice  him. 
The  rule,  perhaps,  has  been  carried  a  little  too  far.  It  is  a  question 
of  bona  fides.  Where  the  purchaser  has  completed  his  purchase, 
the  rule  is  right;  but  where  the  purchaser  is  only  bidding  for 
something,  and  has  not  been  informed  of  the  obligations  to  which 
he  will  be  liable  in  becoming  the  purchaser,  it  is  always  a  question 
of  bona  fid^s.  In  Barraud  v.  Archer  (2)  there  was  no  misrepre- 
sentation ;  but,  in  my  opinion,  there  is  here  a  statement  which 
amounts  to  a  representation,  by  fair  construction,  that  in  the  year 
1804  all  the  lives  in  the  lease  were  named.  But  even  though  that 
were  disputed,  I  still  should  be  of  opinion  that  it  was  the  duty  of 
the  vendor  to  state  the  fact  in  a  manner  free  from  ambiguity ;  and 
that  the  purchaser  is  not  bound  to  take  upon  himself  the  peril  of 
ascertaining  the  true  meaning  of  the  statement.  The  seller  has 
the  means  of  making  a  true  statement ;  the  purchaser  is  ignorant ; 
he  knows  nothing  further  than  what  the  seller  represents;  and 
therefore  he  ought  not  to  be  bound  by  an  ambiguous  statement. 

But  it  is  said  that  there  has  been  a  waiver  of  this  objection,  and 
that  the  party,  if  he  meant  to  insist  upon  the  objection,  ought  to 
have  relied  upon  it  at  once.  I  am  much  inclined  to  favour  that 
view,  if  I  can  fairly  do  so.  The  copy  of  agreement  of  1804  was 
furnished  to  the  solicitor  of  the  purchaser  upon  the  9th  of  April,  1846. 
That  document  is  not  notice  that  the  lives  had  not  been  named. 
*A  person,  on  reading  it,  could  not  with  certainty  know  whether  r  *r>os  ] 
those  lives  were  to  be  named  in  1804,  or  on  the  expiration  of  the 
then  existing  lease.  It  is  ambiguous  upon  the  face  of  it.  It  is  also 
a  matter  of  dispute  whether  that  document  was  delivered  to  the 
purchaser  together  with  several  other  documents,  or  separately; 
(1)  9  B.  B.  313  (14  Yes.  426).  (2)  29  B.  B.  129  (2  Sim.  433). 
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Martin      a  fact  which  should  have  been  brought  clearly  before  the  Court. 

coTTBR.  Fordyce  v.  Ford  (i)  was  a  wholly  diflferent  case.  The  bulk  of  the 
estate  there  was  leasehold,  and  a  few  acres  were  freehold.  It  was 
described  as  a  freehold  estate  with  a  leasehold  adjoining,  held  for  a 
long  term  of  years.  Subsequently  to  the  sale  it  was  discovered  that 
only  seven  acres  were  freehold,  and  the  rest  were  leasehold ;  and 
the  purchaser,  very  soon  after  the  sale,  had  notice  of  that  fact. 
Instead,  however,  of  immediately  objecting,  he  (evidently  consider- 
ing the  one  tenure  as  good  as  the  other)  for  a  considerable  time 
went  on  towards  the  completion  of  his  purchase,  discussing  the  title 
to  it.  The  Court  therefore  held,  properly,  that  he  had  waived  the 
objection.  But  I  see  no  waiver  in  this  case.  This  can  hardly  be 
considered,  on  the  part  of  the  purchaser,  as  a  question  of  title  to  be 
referred  to  counsel ;  it  is  rather  a  question  of  fact  as  to  when  the 
lives  were  named,  which  could  not  arise  until  this  document  was 
looked  at.  What  may  be  the  value  of  this  objection,  as  entitling 
the  purchaser  to  ask  to  be  discharged  from  his  contract,  or  for 
compensation,  I  give  no  opinion ;  but  I  must  upon  this  point  confirm 
the  order  made  by  the  Master  of  the  Bolls. 

I  was  anxious  not  to  decide  the  first  point  argued ;  but  as  the 
second  question,  upon  which  I  have  now  given  my  opinion,  does 

[  '509  ]  not  go  to  the  root  of  the  title,  I  must  decide  *the  first  point  also.  It 
is  of  this  nature.  The  estate  belonged  to  Sir  James  L.  Cotter,  who, 
having  become  insolvent,  conveyed  all  his  estates  to  trustees.  The 
trustees  afterwards  sold  the  property ;  and  in  the  conveyance  of  the 
lands  in  question  to  the  purchaser  there  is  this  saving  or  exception. 
(His  Lordship  read  the  clause,  ante,  p.  101.)  It  is  said  that  this  is 
not  what  is  properly  called  a  reservation  :  that  may  be  so,  but  it  is 
immaterial  to  consider  what  may  be  its  exact  character  ;•  for, 
whether  it  be  a  reservation  or  an  exception,  it  is  a  statement  that 
the  lands  are  subject  to  certain  rights  previously  granted.  The 
question  before  me  is,  whether  there  is  such  evidence  as  satisfies 
my  mind  that  this  exception  or  reservation  is  clearly  inoperative, 
because  no  such  rights  can  be  exercised ;  for  I  agree  with  what 
Lord  Hardwicke  laid  down  in  Lyddal  v.  Weatmi  (2),  that  although 
there  be  a  reservation,  yet  if  the  Court  is  satisfied  that  there  is  no 
subject-matter  for  the  reservation  to  act  upon,  or  that  all  legal  right 
to  exercise  it  has  ceased,  the  Court  will  not  permit  a  purchaser  to 
object  to  the  title,  merely  because  there  is  such  a  reservation.  I 
say  nothing,  however,  to  the  observations  made  by  Sir  Willuu 
(1)  4  Br.  C.  C.  494.  (2)  2  Atk.  19. 
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Grant,  in  Seaman  v.  Vawdry  (i),  upon  the  opinion  of  Lord  Habd-      Martin 

wiCKB  in  that  case.    What  I  have  to  be  satiaiied  upon  is,  that  there      cottrr. 

are  no  such  rights  in  existence  as  can  be  exercised.    The  recent 

period  of  the  reservation  of  the  manorial  rights  satisfies  me  that  I 

may  safely  dismiss  the  consideration  of  them  from  my  mind  ;  for  it 

appears  that  no  court,  fair  or  market,  has  ever  since  been  held  upon 

this  property.     There  is,  therefore,  no  danger  of  the  purchaser 

being  disturbed  upon  that  ground.     Then,  as  to  the  turbary  and 

limestone,  the  question  is  not  whether  there  is  turbary  in  the  proper 

sense  of  the  word,  that  is,  turf  bog,  suitable  for  the  purpose  of  being 

cut  *for  burning ;  the  exception  is  of  any  liberty  of  turbary  granted.       [  *5io  ] 

If,  therefore,  any  liberty  of  taking  away  the  surface  of  the  mountain 

land  had  been  granted  by  Sir  James  L.  Cotter  to  any  of  the  tenants 

of  the  lands  (such,  for  example,  as  a  tenant  of  this  property  seems 

to  have  granted  to  his  under-tenant),  that  liberty  or  right  would 

come  within  the  exception  or  reservation,  and  might  be  now  capable 

of  being  exercised.    The  only  evidence  ofiEered  is  that  of  two  old 

persons  who  live  upon  the  adjoining  land,  and  state  that  there  is 

no  turbary,  properly  so  called,  on  the  lands, — nothing  but  the  skin 

of  the  mountain.     I  cannot  hold  that  to  be  evidence  that  there  is 

no  turbary,  or  that  which  may  have  been  granted  as  turbary,  on 

the  lands.    As  to  the  limestone,  no  evidence  has  been  ofiEered  of 

there  being  any  limestone  at  present  upon  the  land.    Two  witnesses 

have  deposed  that  there  is  no  limestone  on  the  lands.     There  are 

no  open  quarries  ;  but  there  is  nothing  to  satisfy  me  that  there  is 

no  limestone  on  the  lands,  or  that  no  quarries  will  hereafter  be 

discovered  and  opened.     I  know  nothing  about  the  matter,  save 

that  the  very  reservation  would  lead  one  to  suppose  that  limestone 

did  exist  upon  the  property;    and,  supposing  there  is  limestone 

on  the  lands,  can  I  say  that  no  right  to  take  the  limestone  exists, 

which  would  bind  the  purchaser  ?    This  property  was  not  granted 

by  Sir  James  L.  Cotter  directly  to  the  person  who  is  now  selling, 

but  by  him  to  trustees,  who  have  sold  it  to  the  persons  who  are  now 

to  convey  it  to  the  purchaser ;  and,  by  the  conveyance  from  him. 

Sir  James  L.  Cotter  has  protected  himself  from  all  obligations  he 

may  have  incurred  in  this  respect,  by  conveying  to  the  purchaser, 

subject  to  the  grants  already  made.     That  of  itself  would  lead  to 

the  supposition  that  there  were  such  grants  in  existence ;  and  that 

is  corroborated  by  a  lease  which  has  been  produced,  which  contains 

*a  covenant  by  Sir  James  L.  Cotter  to  allow  the  tenant  to  cut  turf      [  *oii  ] 

(1)  10  R.  E.  207  (16  Ves.  393). 
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Martin  upon  such  part  of  the  lands  as  should  be  set  out  for  that  purpose  by 
CoTTBB.  Sir  James  L.  Cotter,  his  heirs  or  assigns.  The  first  observation 
made  upon  this  is,  that  there  is  no  evidence  to  show  that  the  other 
leases  are  in  a  similar  form.  But  there  may  be  fifty  existing  leases, 
in  all  of  which  an  express  power  is  reserved  to  the  tenant  to  enter 
and  take  limestone  and  turf  off  this  property.  Supposing  there 
were  other  leases  in  the  same  form  as  that  produced,  the  matter 
would  stand  thus:  actual  grants  by  Sir  James  L.  Cotter  to  the 
tenants  of  other  parts  of  his  estate,  that  they  shall  have  liberty  to 
cut  turf  upon  such  other  portions  of  his  property  as  he  should 
assign  or  point  out  for  that  purpose.  Whether,  according  to  the 
old  law  referred  to,  the  tenant  could  resort  for  his  turf  to  any  part 
of  the  estate,  if  Sir  James  L.  Cotter  did  not  assign  the  place  where 
it  was  to  be  cut,  I  am  not  called  upon  to  consider ;  no  person  will 
doubt  that  Sir  James  L.  Cotter  and  those  claiming  under  him,  with 
notice  of  that  covenant,  would  be  bound  to  give  effect  to  that 
obligation.  It  is  said  that  Sir  James  L.  Cotter  has  parted  with 
this  estate,  and,  therefore,  never  can  assign  any  particular  place  in 
it  where  the  turf  is  to  be  cut.  The  answer  is,  that  he  sold  all  his 
other  estates,  and  all  the  purchasers  may  make  the  same  statement. 
It  may  be  necessary,  in  consequence  of  these  sales,  to  bring  all  the 
purchasers  before  the  Court,  to  see  against  whom  the  right  is  to  be 
exercised;  but  there  is  a  positive  obligation  to  do  the  act,  and 
purchasers  with  notice  of  that  obligation  are  bound  to  perform  it, 
and  relieve  the  seller  from  the  performance.  That  would  be  so  in 
an  ordinary  case;  but  here,  in  addition,  the  conveyance  of  the 
estate  is  expressly  subject  to  these  rights.  The  purchaser,  therefore, 
[  *512  ]  cannot  be  heard  to  say  that  such  rights  do  not  exist.  It  is  *a  legal 
obligation,  and  must  have  been  performed  by  Sir  James  L.  Cotter 
himself,  as  long  as  he  continued  the  owner  of  the  estate  ;  and  he 
having  sold  th^  estate  to  other  persons,  subject  to  that  obligation, 
the  purchasers  are  bound  to  perform  it. 

But,  supposing  that  these  matters  are  doubtful,  is  this  a  case  in 
which  the  purchaser  can  be  compelled  to  take  this  hazard  upon 
himself  ?  A  vendor,  with  this  express  statement  on  the  face  of  his 
title-deeds,  chooses  to  sell  his  property  without  reference  to  such  an 
obligation ;  why  should  I  relieve  him,  and  throw  upon  the  purchaser 
the  burden  of  this  obligation  ?  The  seller  was  bound  to  carry  the 
estate  fairly  into  the  market,  and  to  let  the  purchaser  know  what  it 
was  he  was  buying.  If  this  matter  had  been  stated,  the  estate  would 
probably  have  sold  for  something  less.     There  is  nothing  to  show  that 
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there  may  not  be  rights  to  limeBtone  and  turbary  under  grants  not      Martin 
produced,  and  which  might  be  exercised  at  once  against  the  pur-      oottbk. 
chaser.    I  am,  therefore,  of  opinion,  that  this  is  an  objection  which 
the  purchaser  is  entitled  to  rely  on.     The  exceptions  must  be  over- 
ruled ;  and  let  the  deposit  be  paid  to  the  purchaser. 


COUETENAY  v.   COUETENAY.  i846. 

(3  Jo.  &  Lat.  .^19—533 ;  8.  C.  9  Jr.  Eq.  Eep.  329.)  Juiui. 

By  marriage  settlement,  the  husband  covenanted  with  the  trustees  that  ^'^  Edwabd 
he  would  forthwith  efiFect  a  policy  of  assurance  upon  his  life  with  some  L  C    * 

respectable  Assurance  Company,  for  the  sum  of  1,000/.,  and  assign  the         r  g.  *  ^ 
same  to  the  trustees. 

A  policy  of  assurance  effected  with  a  Friendly  Society,  if  it  be  not 
assignable,  or  if  it  be  less  beneficial  than  a  policy  effected  with  an  ordinary 
Assurance  Company,  is  not  within  the  meaning  of  the  covenant :  and  a 
reference  was  directed  on  the  subject. 

A  trustee  who  is  entitled  to  be  discharged  from  his  trust  is  not  bound  to 
show  that  there  is  some  ol^er  person  ready  to  accept  the  trust.  If  no 
person  will  accept  the  trust,  the  Court  may  be  obliged  to  keep  the  trustee 
before  it,  and  not  discharge  him ;  but  it  will  take  care  that  the  trustee 
shall  not  suffer  thereby. 

In  an  action  the  Court  has  jurisdictioii  to  discharge  a  trustee  without 
appointing  a  new  trustee  in  his  place  (1). 

Edward  Coubtrnay  being,  in  the  year  1842,  about  to  be  married, 

applied  to  his  uncle,  George  Gourtenay,  to  become  one  of  the  trustees 

of  his  settlement ;  which  the  latter  having  refused  to  do,  Edward 

Gourtenay  wrote  him  a  letter  expressing  his  regret  if  he  should  have 

said  or  done  anything  which  caused  him  to  decline  becoming  one  of 

the  trustees;  and  requesting  him  to  reconsider  the  matter  and 

change  his  mind,  as  there  would  be  great  delay  and  expense  in 

getting  new  deeds  ready :  and  assuring  him  that  he  would  have  no 

trouble  whatever ;  and  that,  if  he  wished,  after  signing  the  deeds, 

he  would  have  them  all  destroyed.     George  Gourtenay  thereupon 

acceded  to  his  request ;  and  an  indenture  of  marriage  settlement, 

dated  the  25th  of  August,  1842,  was  made  and  executed  between 

John  Brownrigg  of  the  first  part,  Edward  Gourtenay  of  the  second 

part,  Elizabeth  Anna  Brownrigg  of  the  third  part,  and  George 

Gourtenay  and  William  Beynett  of  the  fourth  part ;  whereby,  after 

reciting  that  upon  the  treaty  for  the  marriage  it  had  been  agreed 

that  60(M.  should  be  vested  in  the  trustees  ^therein  named,  by      [  *52o  ] 

J.  Brownrigg,  as  the  portion  of  Elizabeth  Anna  Brownrigg,  upon 

(1)  FoUowed,  In  re  Chetwynd^^  SMement  [1902]  1  Ch.  692.,  71  L.  J.  Ch.  362, 
86  L.  T.  216. 
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CouRTEHAY  the  trusts  thereinafter  mentioned,  and  that  Edward  Courtenay 
CouRTEMAT.  shouId  forthwith,  with  all  convenient  speed,  effect  a  policy  of  insur- 
ance upon  his  life  with  some  one  respectable  Assurance  Company, 
for  the  sum  of  1,000Z.,  for  the  term  of  his  life,  and  assign  the  same 
to  the  trustees  therein  named,  for  the  purposes  therein  set  forth,  or 
otherwise  afford  the  trustees  every  facility  for  effecting  such  an 
assurance  :  and  further  reciting  that  John  Brownrigg  had,  by  a  deed 
of  assignment  of  equal  date  therewith,  assigned  to  George  Courtenay 
and  William  Beynett  a  certain  judgment  obtained  against  Harry 
Alcock  by  one  Nathaniel  Beynett  for  the  penal  sum  of  1,000Z. :  it 
was  witnessed  that  the  judgment  so  assigned  to  the  trustees,  and 
the  money  secured  thereby,  had  been  assigned  to  them  upon  trust 
to  receive  the  yearly  interest  or  produce  thereof,  and  thereout  to  pay 
yearly,  during  the  joint  lives  of  Edward  Courtenay  and  Elizabeth 
Anna  Brownrigg,  into  such  oflBce  in  which  the  proposed  assurance 
should  be  effected,  the  yearly  premium  or  sum  payable  therefor  and 
necessary  to  keep  the  policy  in  full  and  effectual  operation  and 
validity,  so  that  the  sum  secured  thereby  should  be  receivable  there- 
out at  the  death  of  Edward  Courtenay,  for  the  purposes  of  the 
settlement,  provided  ElizaB^th  A.  Brownrigg  should  survive  him  ; 
and  upon  the  further  trust  to  pay  the  residue  of  the  interest  of  the 
money  secured  by  the  judgment  to  Edward  Courtenay  during  his 
life  :  and  it  was  thereby  declared  that  the  receipt  of  such  Assurance 
Office  should  be  to  the  trustees  a  valid  and  effectual  discharge  for 
such  sum  or  sums  as  they  should  pay  thereon :  and  upon  this 
further  trust,  in  case  Elizabeth  Anna  Brownrigg  should  die  in  the 
lifetime  of  Edward  Courtenay,  to  pay  the  principal  money  secured 
[  •621  ]  by  the  judgment  to  Edward  Courtenay  or  his  *assigns,  it  being  the 
true  intent  and  meaning  thereof  that  the  principal  sum  secured  by 
the  judgment  should  be  vested  in  the  trustees  to  secure  the  con- 
tinuance of  the  said  covenanted  policy  of  assurance  during  the  life- 
time of  Elizabeth  Anna  Brownrigg.  And  it  was  thereby  further 
witnessed  that  the  sum  secured  by  the  judgment,  and  the  1,000Z. 
secured  by  such  policy  of  assurance,  should  be  vested  in  the  said 
trustees,  upon  trust,  in  case  Elizabeth  Anna  Brownrigg  should 
survive  her  husband,  without  having  any  issue  of  the  intended 
marriage,  then  to  pay  the  yearly  interest  and  dividends  arising 
from  said  sums  to  Elizabeth  Anna  Brownrigg  during  her  life  :  and 
in  case  there  should  be  issue  of  the  marriage  surviving  at  the 
decease  of  Edward  Courtenay,  and  Elizabeth  Anna  Brownrigg 
should  survive  her  husband,  then  to  pay  the  interest  of  one  moiety 
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of  said  sums  of  1,000Z.  and  500Z.  to  Elizabeth  Anna  Brownrigg ;  Coubtbnat 
and  as  to  the  other  moiety  of  said  sums,  to  hold  same  for  the  issue  coubtbnat. 
of  the  marriage :  and  after  her  decease,  in  case  there  should  be  any 
issue  of  the  marriage  surviving  her,  then,  as  to  the  moiety  of  the 
«ame,  to  a  life  use  of  which  she  was,  as  before  stated,  entitled,  to 
pay  same  to  such  issue  in  such  shares  as  Edward  Gourtenay  should 
by  deed  or  will  appoint ;  and  in  default  of  appointment,  then  as 
Elizabeth  Anna  Brownrigg  should  by  deed  or  will  appoint ;  and  in 
default  of  any  appointment,  then  share  and  share  alike.  And  in 
the  event  of  Elizabeth  Anna  Brownrigg  dying  in  the  lifetime  of  her 
husband,  leaving  issue  of  the  marriage,  Edward  Gourtenay  cove- 
nanted with  the  trustees  that  he  would  well  and  truly  continue  to 
pay  the  premium  on  the  policy  of  assurance,  so  that  the  sum  of 
1,000Z.  should  at  his  decease  be  available  for  the  following  pur- 
poses :  that  is  to  say,  upon  trust  to  pay  same  to  such  surviving 
<2hild,  or  children  if  more  than  one,  subject  to  such  appointment 
*by  Edward  Gourtenay  as  aforesaid  ;  and  in  the  event  of  Elizabeth  L  *622  ] 
Anna  Brownrigg  dying  in  the  lifetime  of  Edward  Gourtenay, 
leaving  no  issue  of  the  marriage,  or,  having  issue,  if  such  issue 
should  die  in  the  lifetime  of  Edward  Gourtenay,  then  upon  trust  as 
to  both  the  sums  of  1,000Z.  and  500Z.,  for  the  sole  use  of  Edward 
Oourtenay,  his  executors,  &c.  This  settlement  contained  a  power 
to  appoint  new  trustees.  The  marriage  was  afterwards  celebrated, 
and  there  was  issue  of  it  one  child,  Edward  Glibborn  Gourtenay. 

On  the  24th  of  January,  1848,  Edward  Gourtenay  effected  an 
insurance  upon  his  life,  in  the  sum  of  1,000Z.,  with  the  National 
Provident  Institution,  which  was  founded  in  the  year  1885,  upon 
the  mutual  benefit  system,  under  the  provisions  of  the  10  Geo.  IV. 
and  4  &  5  Will.  IV. ;  some  of  the  rules  of  which  were  as  follows : 
**  Every  member  may,  by  a  written  instrument,  according  to  such 
form  as  shall  from  time  to  time  be  adopted  by  this  Institution, 
appoint  a  person  or  persons  to  be  his  or  her  nominee  or  nominees, 
and  as  such  to  receive  and  take  the  benefits  and  emoluments,  or  any 
part  thereof,  arising  from  any  endowment  or  provision  assured  to 
any  such  member  of  this  Institution,  until  such  nomination  shall 
have  been  revoked  by  the  member  granting  the  same ;  and  any 
member  may  appoint  a  nominee,  with  the  condition  annexed  that 
the  said,  appointment  shall  not  be  disturbed  or  revoked  without  the 
consent  in  writing  of  the  nominee  so  specially  appointed.  No 
appointment  of  any  nominee  shall  be  valid  or  take  effect  unless 
fiuch  nomination  shall  have  been  approved  by  the  board  of  directors, 
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Ck)URTBNAY  and  registered  under  their  authority  in  the  books  of  this  Institution ; 

Ck)UBT]BNAT.  after  which  registry  every  such  nominee  who  shall  have  survived 
[  *52S  ]  the  member  *by  whom  he  or  she  may  have  been  nominated,  shall, 
so  long  as  such  nomination  may  continue  in  force,  become  subject 
to  the  rules  and  regulations  of  this  Institution,  in  as  full  and  ample 
a  manner  as  if  such  nominee  had  been  the  original  member  con- 
tracting for  such  assurance.  No  member  shall  sell,  assign,  transfer 
or  convey  to  any  person  any  endowment,  allowance,  benefit  or  claim 
assigned  or  granted  by  this  Institution,  or  any  policy  relating 
thereto ;  but  nothing  herein  contained  shall  prevent  any  member 
appointing  a  nominee  or  nominees,  as  hereinbefore  mentioned.*' 
There  was  also  a  rule  declaring  that,  in  the  event  of  the  assured 
committing  felony,  the  policy  should  be  avoided  and  at  an  end.  It 
did  not  appear  in  evidence  that  Edward  Courtenay  communicated 
to  the  trustees  of  his  settlement  the  fact  that  he  had  effected  such 
assurance  until  May,  1844  ;  though  in  March,  1843,  he  appointed 
William  Beynett  alone,  as  his  nominee,  to  receive  the  amount  of 
the  assurance.  This  nomination  he  cancelled  before  it  was 
approved  of  by  the  Institution ;  but  it  did  not  appear  that  he  at 
any  time  before  the  filing  of  the  bill  informed  the  trustees  that  he 
had  made  such  nomination. 

Edward  Courtenay  not  having  performed  his  covenant  respecting 
the  policy  of  assurance,  a  correspondence  took  place  between  him 
and  Mr.  Brownrigg  on  the  subject ;  and  in  one  of  his  letters,  dated 
the  17th  of  July,  1848,  addressed  to  Mr.  Brownrigg,  were  the 
following  passages :  **  You  may,  perhaps,  ask  the  question,  why  I 
have  not  assigned  the  policy  of  assurance  over  to  the  trustees, 
George  Courtenay  and  William  Beynett?  This,  I  may  answer, 
I  never  intend  doing,  so  long  as  William  Beynett  is  one  of  the 
trustees ;  "  and,  "as  for  my  uncle,  George  Courtenay,  he  must  always 
[  *524  ]  act  as  my  trustee  as  long  as  he  lives,  as  also  *must  his  executors  or 
assigns  after  him :  this  he  well  knows  himself."  The  trustees 
becoming  alarmed  at  the  conduct  of  Edward  Courtenay,  they,  on  the 
19th  of  July,  1848,  caused  a  notice  to  be  served  upon  him,  calling 
on  him  forthwith  to  effect  a  policy  of  assurance  on  his  life,  for  the 
sum  of  1,0002.,  in  some  respectable  Assurance  Company,  and  assign 
over  the  same  to  them  as  trustees  in  his  marris^e  settlement.  In 
reply  to  which  Edward  Courtenay,  on  the  s^me  day,  wrote  this 
answer :  ''  Mbssbs.  Coubtbnat  and  Beykbtt, — I  have  received  your 
notice ;  and,  in  reply,  I  have  not  the  most  distant  idea  of  again 
effecting  a  policy  of  assurance  on  my  life,  or  of  assigning  such  to  you*" 
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In  September,  1848,  Elizabeth  Anna  Gourtenay,  the  wife  of  Codbtena.y 
Edward  Courtenay,  died.  Upon  the  80th  of  May,  1844,  Edward  couete«ay 
Courtenay  served  a  notice  upon  the  trustees,  informing  them  that 
he  was  then  ready  and  willing  to  assign  over  to  them,  as  the 
trustees  in  his  marriage  settlement,  a  policy  of  assurance  for  1,000/. 
on  his  own  life,  as  in  conformity  with  the  articles  of  said  marriage 
settlement,  provided  they  first  paid  him  the  sum  at  foot,  which  he 
had  already  paid,  and  for  which  he  held  receipts.  The  note  at 
foot  claimed  the  sum  of  38/.  Il8.  Sd.  for  three  half-yearly  premiums 
and  the  stamp  on  the  policy.  The  trustees  did  not  comply  with 
this  notice  ;  and  on  the  12th  of  August,  1844,  Edward  Courtenay 
nominated  and  appointed  George  Courtenay  and  William  Beynett, 
and  the  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  or  his  assigns,  to  receive  the  sum  of  1,000/.  so  assured 
to  him,  when  due ;  and  agreed  that  the  appointment  should  not  be 
disturbed  or  revoked  without  the  consent  in  writing  of  the  nominees 
or  the  survivor  of  them.  This  nomination  was  approved  of  by  the 
board  of  directors  of  the  Institution,  and  the  approval  was  ^notified  [  *^^^  ] 
to  Edward  Courtenay  upon  the  2l6t  of  August,  1844. 

Upon  the  28rd  of  August,  1844,  Mr.  Fleming,  as  the  solicitor  gf 
Edward  Courtenay,  caused  a  notice  to  be  served  on  the  trustees, 
apprizing  them  that,  on  the  24th  of  January,  1848,  Mr.  Edward 
Courtenay  had  effected  an  insurance  upon  his  life  with  the  National 
Provident  Institution,  in  the  sum  of  1 ,000/. ;  and  that,  conformably 
with  the  provisions  of  the  deed  of  settlement  executed  upon  his 
intermarriage  with  Miss  Brownrigg,  he  had  nominated  them,  the 
trustees  therein  named,  to  receive  the  benefit  of  such  insurance ;  and 
that  he  had  since  duly  paid  the  premium ;  and  had  further  directed 
him  to  hand  over  to  them  the  policy  of  assurance,  the  certificate  of 
their  nomination,  and  the  receipts  for  the  premiums ;  and  request-  ^ 
ing  to  know  to  whom  he  should  hand  the  same.  And  further 
stating,  that  as  the  trusts  of  the  deed  under  which  the  judgment 
therein  mentioned  should  continue  vested  in  the  trustees,  had 
ceased  by  the  death  of  Mrs.  Courtenay,  Mr.  Courtenay  was  then 
personally  entitled  to  it,  he  requested  to  know  whether  they  would 
execute  an  assignment  of  it  to  him ;  if  so,  that  he  might  prepare 
the  same. 

In  consequence  of  this  notice  some  communications  took  place 
between  Mr.  Fleming  and  Mr.  Smith,  the  solicitor  of  George 
Courtenay,  in  which  the  latter  urged  the  appointment  of  a  new 
trustee  in  the  place  of  his  client,   according  to  the  promise  of 
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CouBTENAT  Edward  Gourtenay,  made  before  his  marriage :  in  reply  to  which 
GouBTEHAT.  Mr.  Fleming  wrote  on  the  29th  of  August  to  Mr.  Smith,  stating 
that  Edward  Gourtenay  was  ready,  on  being  paid  the  amount  of 
his  marriage  settlement,  and  two  years'  interest,  say,  5502.,  to  release, 
as  far  as  he  might,  Mr.  George  Gourtenay  as  one  of  the  trustees, 
[  *526  ]  *and  to  appoint  another,  provided  that  he  should  not  be  liable  to 
the  costs  of  any  deed  necessary  for  the  purpose.  On  the  2nd  of 
September  he  applied  for  payment  of  the  500Z. :  in  reply  to  which, 
Mr.  Smith  informed  him  that,  under  counsel's  advice,  the  trustees 
were  taking  the  proper  steps  to  enable  them  to  fulfil  the  trusts  and 
comply  with  his  request ;  and  at  the  same  time  pressed  on  him  the 
immediate  execution  of  Edward  Gourtenay's  promise  to  substitute 
a  trustee  in  the  room  of  George  Gourtenay,  who,  he  stated,  had 
instructed  him  to  prepare  at  his  expense  all  the  necessary  deeds. 
Upon  the  2l8t  of  September  Mr.  Smith  sent  to  Mr.  Fleming,  for 
his  approval,  a  draft  deed  for  the  appointment  of  a  new  trustee  in 
the  place  of  George  Gourtenay;  this  draft  was,  on  the  28rd  of 
September,  returned  unapproved  of,  Mr.  Fleming  stating  that  it  was 
not  prepared  according  to  the  agreement  of  the  parties,  which  was, 
that  the  5002.  should  be  first  paid,  and  then  the  deed  was  to  be 
executed.  Matters  remained  in  this  state  until  the  29th  of  October, 
1844,  when  Edward  Gourtenay  served  a  notice  upon  the  trustees, 
calling  upon  them  to  levy  the  amount  of  the  judgment  without 
delay,  and  account  with  him  for  the  amount,  or  otherwise  to  assign 
the  same  to  him.  To  this  notice  William  Beynett  replied  on  the 
1st  of  November,  stating  that  the  trustees  had  given  directions  to 
Mr.  Smith  to  raise  the  amount  of  the  judgment ;  and  that  he  had 
called  on  the  person  liable  thereto  to  pay  the  same  as  soon  as 
possible;  and  that  as  soon  as  the  money  was  received  by  the 
trustees,  they  held  themselves  bound  to  account  to  him  for  the 
same.  No  legal  proceedings  were,  however,  taken  in  Michaelmas 
Term,  1844,  or  Hilary  Term,  1845,  to  enforce  the  payment  of  the 
judgment,  as  the  persons  liable  to  pay  it  had  concluded  an  arrange- 
[  *527  J  ment  with  *a  third  party  to  take  an  assignment  of  it,  and  to  pay  off 
the  trustees. 

On  the  2nd  of  November,  1844,  George  Gourtenay  filed  his  bill  for 
the  purpose  of  having  a  new  trustee  appointed  in  his  place.  That 
bill  was  answered,  and  it  was  afterwards  arranged  that  it  should 
abide  the  event  of  this  suit.  In  the  same  Term  Edward  Gourtenay 
filed  the  present  bill,  praying  that  he  might  be  declared  entitled  to 
receive  the  sum  of  5002.,  and  all  interest  received  by  the  defendants 
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and  due  thereon,  pursuant  to  the  trusts  contained  in  the  settlement;  Ck)nBTKKAT 
and  for  an  account  of  the  sums  received  by  the  trustees,  and  that  couutbnat. 
they  might  be  compelled  to  levy  and  raise  the  sum  due  on  foot  of 
the  judgment,  and  pay  over  the  same  to  the  plaintiff,  or  else  to 
assign  the  judgment  to  him.  The  defendants  submitted  that,  as 
the  policy  had  never  been  assigned  to  them,  they  were  not  bound 
to  apply  the  interest  in  payment  of  the  premiums ;  that  it  appeared, 
from  the  acts  of  the  plaintiff  himself,  that  the  appointment  of  the 
trustees  as  his  nominees  was  irrevocable  by  him ;  that  the  appoint- 
ment of  the  trustees  as  nominees  did  not  authorize  them  to  appoint 
any  other  person  in  their  stead  to  be  a  nominee,  so  that  the  policy 
could  not  be  vested  in  new  trustees  of  the  settlement,  if  it  were 
necessary  to  appoint  such ;  that  the  trustees  could  not  compel  the 
Institution  to  accept  payment  of  the  premiums  from  them,  in  case 
Edward  Courtenay  should  be  unable  or  unwilling  to  make  such ; 
nor  could  the  trustees  dispose  of  the  policy  if  necessary ;  and  that, 
if  Edward  Courtenay  were  excluded  from  the  Institution  for  any 
cause,  his  nominees  would  only  receive  such  allowance  on  account 
of  the  policy  as  the  directors  should  think  fit  to  give ;  that  the 
nomination  was  not  an  assignment  of  the  policy  within  the  meaning 
of  the  plaintiff's  covenant ;  and  ^that  the  National  Provident  [  *o28  ] 
Institution  was  not  an  Assurance  OfQce  within  the  Vneaning  of  the 
settlement :  and  they  insisted  that  the  plaintiff  was  not  entitled  to 
call  for  an  assignment  of  the  5002.  until  he  had  performed  his 
covenant  by  effecting  a  policy  of  assurance  on  his  life  in  a  respect- 
able Assurance  Company,  and  assigning  it  to  the  trustees.  And 
George  Courtenay  said,  that  it  was  upon  the  promise  of  Edward 
Courtenay  that  immediately  after  the  solemnization  of  the  marriage 
he  should  be  discharged  from  the  trusteeship  and  a  new  one 
appointed,  that  he  consented  to  become  a  trustee ;  and  that  it 
was  because  he  was  unable  to  induce  the  plaintiff  to  perform  his 
promise  that  he  had  filed  his  bill. 

Mr.  Monalian,  Mr.  Lynch,  and  Mr.  Harris,  for  the  plaintiffs. 

Mr.  Moore  and  Mr.  John  E.  Walsh  for  the  defendants. 

Gremwood  v.   Wakeford  (l),  Coventry  v.   Coventry  (2),   Taylor  v. 
GlanviUe  (8),  Holford  v.  Phipps  (4),  were  referred  to. 

(1)  49  E.  R.  455  (1  Beav.  576).        (3)  18  E.  B.  210  (3  Madd.  177). 

(2)  44  R.  B.  169  (1  Keen,  768).        (4)  52  R.  R.  175  (3  Beav.  434). 
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COUBTEKAT     ThB    LoRD    CHANCELLOR: 
r. 

00URTENA7.  The  bill  in  this  case  is  filed  to  raise  a  sum  of  500i.  secured  by  a 
settlement  executed  on  the  marriage  of  the  plaintiff.  By  that 
settlement  the  plaintiff  covenanted  that  he  would  forthwith  effect  a 
policy  of  assurance  upon  his  life  in  some  respectable  Assurance 
[  '529  ]  Company  for  the  sum  of  *1,000Z.,  and  would  assign  it  to  the 
trustees ;  and  it  was  agreed  that  after  the  death  of  the  wife  in  the 
lifetime  of  her  husband,  he  was  to  have  the  500!.  absolutely  for  his 
own  benefit ;  but  he  was  to  continue  to  pay  the  premiums  upon  the 
policy  of  assurance,  which  was  to  be  a  provision  for  the  issue  of  the 
marriage.  The  wife  has  died  in  the  lifetime  of  the  husband,  and 
thore  is  issue  of  the  marriage. 

It  appears  that  disputes  arose  between  the  parties  as  to  the 
period  of  time  during  which  one  of  the  trustees  was  to  continue  a 
trustee.  This  produced  feelings,  which,  in  the  result,  have  led  to 
the  institution  of  this  suit ;  but  I  must  decide  it  strictly  according 
to  the  rights  of  the  parties. 

I  entirely  agree  with  the  rule  that  a  trustee  who  has  accepted  a 
trust  shall  not  be  permitted  voluntarily,  from  mere  caprice  or  other 
trivial  cause,  to  throw  it  up  at  the  expense  of  his  cestui  que  trust. 
That  has  been,  the  rule  of  courts  of  equity  as  long  as  I  can 
remember  ;  but  every  Judge  must  necessarily  come  to  a  conclusion, 
*  in  each  case,  whether  the  conduct  of  the  trustee,  in  the  particular 
instance,  falls  within  the  rule. 

As  to  the  claim  for  the  600Z.,  I  think  the  trustees  were  not 
warranted  in  putting  forward  the  allegation  that  they  could  not 
obtain  payment  of  the  money;  foriihe  assignment  of  the  judgment 
would  have  been  an  execution  of  the  trust,  and  they  were  required 
to  assign  the  judgment :  but,  on  the  other  hand,  the  plaintiff  could 
not  have  demanded  an  assignment  of  the  500!.,  until  he  had  himself 
performed  the  obligation  imposed  on  him  by  the  settlement.  I 
must,  therefore,  consider  whether  he  has  done  so. 
[  5S0  ]  In  the  first  place  there  was  a  complete  breach  of  his  covenant, 

which  was  forthwith  to  effect  an  insurance  on  his  life ;  for  he  did 
not  do  so  until  January,  1848  ;  and  down  to  that  period  he  left  the 
trustees  exposed  to  the  consequences  of  a  breach  of  trust,  occasioned 
by  his  own  neglect  to  perform  his  part  of  the  contract.  In  July, 
1848,  the  trustees  wrote  a  letter  to  the  plaintiff,  requiring  him 
forthwith  to  effect  an  insurance  in  some  respectable  Assurance 
Company,  and  to  assign  the  same  to  them  in  accordance  with  his 
agreement;  in  reply  to  which,   he  on  the  same  day  wrote  an 
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answer,  stating  that  he  had  received  their  notice,  and  that  he  had    coubtbnat 
not  the  most  distant  idea  of  effecting  a  policy  of  assurance  on  his    coubtbnat. 
life,  or  of  assigning  the  same  to  them.    What  possible  justification 
ean  be  given  for  such  a  letter  ?    No  proof  has  been  offered  that  he  • 
informed  the  trustees  that  he  had  effected  an  insurance  on  his 
life,  until  they  received  his  notice  of  August,  1844 ;  and  from  the 
particulars  stated  in  it  I  am  compelled  to  believe  that  that  was  the 
first  notice  he  gave  them  of  his  having  effected  this  policy  of  assur- 
ance :  so  that  he  not  only  committed  a  breach  of  his  covenant,  but, 
in  answer  to  the  notice  of  the  trustees,  he  sent  them  an  evasive 
and  uncivil  reply.    It  was  not  until  August,  1844,  that  he  com- 
municated to  the  trustees  the  fact  that  he  had  appointed  them  to 
be  the  nominees  of  his  policy,  and  that  their  nomination  had  been 
accepted  by  the  Institution.    Up  to  that  time,  at  least,  the  trustees 
were  free  from  all  obligation  as  between  him  and  them. 

The  next  question  is,  has  the  plaintiff,  up  to  this  present  time, 
performed  his  covenant  ?  Has  he  effected  a  policy  of  assurance 
npon  his  life  in  some  respectable  Assurance  Company,  within  the 
meaning  of  his  contract.  I  am  far  *from  saying  that  an  insurance  [  «68i  ] 
effected  in  a  well-established  Mutual  Assurance  Company  would 
not  be  sufficient,  within  the  covenant ;  but  where  such  a  Company 
has  been  but  recently  established,  evidence  should  be  given  that 
the  Company  is  possessed  of  capital,  and  is  solvent.  In  the  case 
of  long  established  Companies,  like  the  Equitable  or  Amicable 
Assurance  Companies,  where  every  person  knows  the  solvency  of 
the  partnership,  the  objection  could  not  be  sustained ;  but  here,  I 
think,  the  objection  does  lie.  I  asked  whether  this  Institution 
possessed  capital,  but  there  is  no  evidence  to  show  that  it  does. 
It  is  said  that  they  are  a  respectable  body :  so  they  may  be.  I  do  * 
not  impeach  their  respectability  or  solvency  ;  I  am  only  to  consider 
whether  the  insurance  with  them  falls  within  the  meaning  of  this 
covenant.  The  nature  of  this  Institution  is  that  of  a  Friendly 
Society,  subject  to  the  rules  of  10  Geo.  lY.  Is  that  a  Company 
within  the  meaning  of  the  covenant?  I  think  not.  I  am  clear 
that  the  covenant  means  an  ordinary  Assurance  Company,  and  not 
a  Friendly  Society. 

Consider  the  difficulties  which  arise  from  the  insurance  having 
been  effected  with  this  Company.  They  stipulate  that  there  shall 
not  be  any  assignment  of  the  policy,  but  a  nomination  merely ; 
the  effect  of  which  I  do  not  fully  comprehend,  but  which  I  think 
the  trustees  are  not  called  upon  to  engage  in;  and  that  if  any 
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V, 
COUBTHKAY. 


GouBTEHAT  member  shall  be  convicted  of  felony,  the  policy  shall  be  at  an  end» 
If,  therefore,  the  plaintiff  were  convicted  of  felony,  the  policy 
would  be  totally  lost.  Another  objection  to  this  policy  is,  that  the 
premiums  are  payable  half-yearly,  instead  of  yearly,  as  is  usual  in 
Assurance  Companies.  There  is,  therefore,  a  double  hazard  of  the 
policy  being  lost.  Upon  the  whole,  therefore,  and  considering  the 
[  ♦632  ]  recent  establishment  of  this  Company,  and  *that  it  is  a  Friendly 
Society,  I  am  of  opinion  that  it  does  not  fall  within  the  intention 
of  the  covenant.  The  covenant  was,  that  the  policy  which  was  to 
be  effected  should  be  assigned  to  the  trustees ;  but  the  rules  of  this 
Institution  preclude  the  possibility  of  an  assignment.  The  plaintiff 
ought  to  have  insured  his  life  in  a  Company  where  the  policies 
were  capable  of  being  assigned. 

If,  however,  the  plaintiff  thinks  he  can  make  out  that  this  is  a 
policy  within  the  meaning  of  his  covenant,  I  will  give  him  a 
reference  to  the  Master  on  the  subject.  At  the  same  time,  unless 
the  plaintiff  can  show  that  the  policy  is  capable  of  what  is  tanta- 
mount  to  an  assignment,  and  that  there  is  capital  sufficient  te 
answer  the  demands  on  the  Company,  and  no  condition  or  obligation 
arising  out  of  this  being  a  Friendly  Society,  which  would  attach 
upon  the  fund  in  a  way  it  would  not  if  the  assurance  had  been 
effected  in  an  ordinary  Assurance  Company,  I  shall  not  hold  it  ta 
be  within  the  covenant.  If  that  be  not  clearly  made  out,  the 
plaintiff  must  insure  his  life  in  such  Company  as  the  Master  shall 
approve  of,  before  he  can  receive  the  money. 

Mr.  Lynch  : 

The  plaintiff  will  take  the  reference. 

« 

The  Lord  Chancellor  : 

Then  refer  it  to  the  Master  to  inquire  and  report  whether  this 
policy  is  a  policy  effected  within  the  meaning  of  the  covenant; 
with  liberty  to  state  special  circumstances ;  having  regard  to  the 
capital  and  solvency  of  the  Company  as  well  as  to  the  policy  being 
capable  of  being  assigned :  and  if  the  Master  shall  be  of  opinion 
[  ♦sss  ]  that  it  is  not,  then  declare  *the  plaintiff  entitled  to  the  sum  of 
BOOL,  upon  his  effecting  an  insurance  with  some  Company  to  be 
approved  of  by  the  Master ;  and  declare  that  the  interest  on  the 
500!.  was  a  resulting  trust  for  the  benefit  of  the  husband.  I  think 
that  the  trustees  have  had  so  much  foundation  for  their  conduct, 
by  reason  of  the  very  improper  conduct  of  the  plaintiff,  that  they 
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are  entitled  to  the  costs  of  this  suit,  and  to  he  removed  at  the  costs  Coubtbnat 
of  the  plaintiff.  It  is  quite  a  mistake  to  suppose  that  a  trustee  coubtknat. 
who  is  entitled  to  he  discharged  from  his  trust  is  hound  to  show  to 
the  Court  that  there  is  some  other  person  ready  to  accept  the  trust. 
The  Court  refers  it  to  the  Master  to  appoint  a  new  trustee ;  hut  if 
no  person  will  accept  the  trust,  it  may  find  itself  obliged  to  keep 
the  trustee  before  the  Court,  and  not  discharge  him.  The  Court 
will,  however,  take  care  that  the  trustee  shall  not  suffer  thereby. 


MUEPHY  V.  DONEGAN.  i846. 

(3  Jo.  &  Lat.  534—640.)  _ 

A  testatrix  bequeathed  all  her  personal  estate  to  her  executors,  upon  ^^J  Bdward 
trust  for  investment  for  the  sole  use  of  E.  B.,  until  she  should  arrive  at  the  ^fa  ' 

age  of  twenty-one  years,  or  be  married ;  and  directed  her  executors  to  r  -« ^  -• 
draw  the  interest  thereof,  diuring  the  minority  of  E.  B.,  or  until  her 
marriage,  and  apply  it  towards  her  maintenance  and  education ;  and  when 
E.  B.  should  attain  her  age  of  twenty-one  years,  or  be  married,  then  to 
pay  the  principal  and  interest  to  her,  as  and  for  her  own  proper  money ; 
and  in  case  E.  B.  should  die  under  age  and  unmarried,  the  testatrix 
bequeathed  the  said  principal  money  and  interest  to  her  (the  testatrix's) 
next  of  kin,  share  and  share  alike,  as  tenants  in  common ;  and  if  but  one, 
the  whole  to  such  one.  E.  B.  was  the  sole  next  of  kin  of  the  testatrix  at 
the  time  of  her  decease,  and  afterwards  died  under  age  and  unmarried : 
Held,  that  the  personal  representative  of  E.  B.,  and  not  the  next  of  kin  of 
the  testatrix  at  the  time  of  E.  B.'s  death,  was  entitled  to  the  trust  funds. 

Margabet  Mahony,  by  her  will,  dated  the  1st  of  August,  1888, 
bequeathed  unto  her  executors  thereinafter  named,  all  sums, 
money  and  securities  for  money,  goods,  chattels  and  effects,  of 
which  she  should  die  possessed,  upon  trust  that  the  same  and 
every  part  thereof  should  be  placed  and  remain  out  at  interest  for 
the  sole  and  only  use,  behoof,  benefit  and  advantage  of  Elizabeth 
Barrett,  of  the  city  of  Cork,  spinster,  daughter  of  John  Barrett, 
late  of  said  city,  and  niece  to  Barnabas  Donegan,  of  Eyrl's 
Quay,  in  the  city  of  Cork,  tallow-chandler,  and  of  Anne  Donegan, 
his  wife,  until  she  should  arrive  at  the  age  of  twenty-one  years,  or 
should  be  married  with  the  consent  of  her  guardians  thereinafter 
named,  whichever  shall  first  happen.  ''And  it  is  my  will  and 
intention,  and  I  hereby  order  that  all  principal  money  shall 
remain  untouched  by  either  of  my  executors,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor ;  and 
that  they  or  either  of  them  shall  have  no  power  over  the  same, 
more  than  to  draw  the  interest  thereof  during  the  minority  of  said 
Elizabeth  Barrett,  or  until  her  marriage,  whichever  of  said  events 
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Murphy  shall  first  happen  ;  and  that  such  interest  money,  or  the  proceeds 
DoKKOAK.  thereof,  shall  be  paid  and  applied  and  disposed  of  towards  the 
support,  maintenance  and  education  of  the  said  Elizabeth  Barrett. 
And  it  is  further  my  will  that  when  and  so  soon  as  the  said 
[  •sss  ]  Elizabeth  *shall  attain  her  age  of  twenty-one  years,  or  be  married 
with  such  consent  as  before  mentioned,  then  and  immediately  upon 
whichever  of  said  events  shall  first  happen,  I  order  and  direct  my 
said  executors,  and  the  survivors  of  them,  and  the  executors  and 
administrators  of  such  survivor,  to  pay  and  hand  over  such 
principal  money,  interest  and  proceeds  to  the  said  Elizabeth 
Barrett,  as  and  for  her  own  proper  money,  goods  and  chattels: 
and  in  case  the  said  Elizabeth  shall  die  under  age  and  unmarried, 
1  leave,  devise  and  bequeath  the  said  principal  money  and  interest 
to  my  next  of  kin,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants  ;  and  if  but  one,  the  whole  to  such  one." 
And  she  bequeathed  to  her  cousin,  Margaret  Murphy,  the  sum  of 
101.  sterling,  to  be  paid  her  as  soon  as  conveniently  could  be  after 
her  decease  ;  and  appointed  Barnabas  Donegan  and  Anne  Donegan 
guardians  of  the  person  and  fortune  of  Elizabeth  Barrett;  and 
Barnabas  Donegan  and  Patrick  Geary  executors  of  her  will. 
Elizabeth  Barrett,  who  was  stated  at  the  Bar  to  be  the  grand- 
daughter of  the  testatrix,  was  her  sole  next  of  kin  at  the  time  of 
her  decease.  She  died  about  four  years  afterwards,  under  age  and 
unmarried ;  and  thereupon  Mary  Murphy,  who  upon  the  death  of 
Elizabeth  Barrett  was  the  sole  next  of  kin  of  the  testatrix  filed  a 
bill  against  the  executors  of  her  will,  for  the  purpose  of  being 
declared  entitled  to  all  the  property  of  which  Margaret  Mahony 
died  possessed. 

Mr.  Plgot,  Mr.  Hickaon,  and  Mr.   T.  D.  Fitzgerald,  for  the 
plaintiffs  [cited  Clapton  v.  Buhner  (i)]  : 

L  &S6  ]  There  is  no  case  which  decides  that,  where  the  first  taker  is 

the  sole  next  of  kin  at  the  decease  of  the  testator,  and  there  is  no 
expression  in  the  will,  the  direct  import  of  which  is  to  confine  the 
period  for  determining  of  the  persons  to  take  to  the  death  of  the 
testator,  that  that  period  is  not  the  time  when  the  interest  of  the 
first  taker  ceases.  On  the  other  hand  there  are  cases  in  which  the 
circumstance  that  the  only  person  who  would  take  on  the  other 
construction  was  the  person  specially  provided  for  by  the  will,  has 
been  considered  as  demonstrative  that  such  person  was  not  included 
(1)  51  IL  B.  287  (10  Sim.  426 ;  5  My.  &  Cr.  108). 
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in  the  term  "  next  of  kin  : "  as  in  Marsh  v.  Marsh  (i).  [They  also  Mubpht 
cited  Jones  v.  Colbeck  (2) ;  Miller  v.  Eaton  (3) ;  Elmsley  v.  Young  (4)  ;  donbqan. 
Bird  V.  Wood  (6).] 

Mr.  J.  J.  Murphy  and  Mr.  J.  S.  Townsend  for  the  personal       f  ^^^  ^ 
representative  of  Elizabeth  Barrett : 

*  *  There  is  no  case  precisely  in  point :  but  Doe  v.  Lawson  (6), 
Pearce  v.  Vincent  (7)  [and  Stert  v.  Platel (8),  apply  in  principle]. 

The  Lobd  Chancellor:  [538] 

The  settled  rale  is,  to  give  to  words  like  these  their  natural 
import ;  viz.,  next  of  kin  at  the  death  of  the  testator  ;  unless  from 
the  context  a  different  intention  is  to  be  collected.  In  this  case 
there  are  no  words  pointing  to  a  future  period,  beyond  the  gift  itself 
being  substitutionary.  Some  cases  derive  aid  from  the  circum- 
stance of  the  first  legatee  being  a  child  of  the  testator ;  for  where 
the  gift  is  to  a  son  or  daughter,  and,  on  the  death  of  that  child  or 
failure  of  issue,  then  to  the  relatives  of  the  testator,  it  is  clear  that 
the  testator  did  not  intend  thus  to  describe  his  son  or  daughter, 
whom  he  had  previously  properly  described. 

In  many  of  the  cases  there  was  a  gift  to  one  for  life,  and  then  a 
gift  over  to  the  next  of  kin  generally,  which  ought  naturally  to 
mean  a  gift  to  the  persons  answering  the  description  at  the  death 
of  the  testator ;  so  much  so  that  it  has  been  held  that,  even  if  the 
previous  tenant  for  life  fall  within  the  description  of  the  class  to 
take  on  his  decease,  he  may  take  under  the  bequest.  Holloway  v. 
HoUotvay  (9)  has  never  b^en  disputed,  and  it  was  a  case  of  that 
sort.  But  no  case  has  been  cited  like  the  present.  This  is  a  case 
in  which  (as  it  is  stated  at  the  Bar)  the  first  legatee  is  a  grandchild 
of  the  testatrix,  who  bequeaths  her  property  to  her  executors,  upon 
trust  to  place  it  out  at  interest  for  the  sole  *and  only  use  and  [  *&S9  ] 
benefit  of  '*  Elizabeth  Barrett  (the  legatee),  of  the  city  of  Cork, 
spinster,  daughter  of  John  Barrett,  late  of  said  city,  and  niece  to 
Barnabas  Donegan,  of  Kyrl's  Quay,  in  the  city  of  Cork,  tallow- 
chandler,  and  of  Anne  Donegan,  his  wife,  until  she  should  arrive  at 
the  age  of  twenty-one  years,  or  should  be  married ;  "  thus  not 
making  any  mention  of  the  relationship  which  subsisted  between 

(1)  1  Br.  C.  C.  293.  146  (2  Sim.  &  St.  400). 

(2)  6  B.  B.  207  (8  Ves.  38).  (6)  7  R.  R.  454  (3  East,  278). 

(8)  14  B.  B.  269  (G.  Coop.  272).       (7)  44  B.  B.  235  (2  Cr.  &  M.  598). 

(4)  39  B.  B.  353  (2  My.  &  K  82).      (8)  50  B.  B.  738  (5  Bing.  N.  C.  435). 

(5)  25  B.  R  238 ;  and  see  39  B.  B.    (9)  5  B.  B.  81  (5  Yes.  399). 
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herself  and  this  child,  but  anxiously  describing  her  as  the  child  of 
certain  parents,  and  as  the  niece  of  other  persons  :  and  then,  having 
directed  her  executors  to  apply  the  interest  towards  the  mainten- 
ance and  education  of  Elizabeth  Barrett,  or  to  pay  the  principal  to 
her  upon  her  attaining  the  age  of  twenty-one  years,  or  being 
married,  the  gift  over  is,  "in  case  she  shall  die  under  age  and 
unmarried,  1  leave  and  bequeath  the  said  principal  money  and 
interest  to  my  next  of  kin,  share  and  share  alike,"  as  tenants  in 
common;  and  if  but  one,  the  whole  to  such  one. 

As  the  testatrix  has  not  shown  any  knowledge  of  the  degree  of 
relationship  between  her  and  this  legatee,  1  cannot  assume  that  she 
had  a  knowledge  that  this  person  was  her  next  of  kin.  It  is  not 
disputed  that  if  there  had  been  several  next  of  kin,  of  whom 
Elizabeth  Barrett  had  been  one,  she  might  have  taken  as  one  of 
the  class.  The  gift  itself  provides  for  the  two  events,  of  the  next 
of  kin  consisting  of  several  persons  or  of  one  person  only.  It  turns 
out  that  the  legatee  was  the  sole  next  of  kin  living  at  the  decease 
of  the  testatrix.  I  therefore  think  it  clear,  upon  the  legal  construc- 
tion of  this  will,  that  these  words  do  mean  what  they  naturally 
import,  viz.,  next  of  kin  living  at  the  death  of  the  testatrix ;  and 
there  being  nothing  on  the  face  of  the  will  to  show  a  contrary 
intention,  I  think  it  plain  ^that  this  property  does  not  belong  to  the 
person  who  has  filed  this  bill.  I  must,  therefore,  dismiss  the  bill ; 
but  without  costs,  for  all  the  parties  acted  under  a  common  mistake. 


1846. 
June  5,  6. 

Sib  Edward 

SUODEV, 

L.C. 

[640] 


RICHARDSON   v.  SIMPSON. 

(3  Jo.  &  Lat.  640-546;  S.  C.  9lr.  Eq.  B«p.  367.) 

By  a  marriage  settlement  freeholds  were  limited  to  the  use  of  all  and 
eveiy  the  children  of  the  marriage,  for  such  estates,  and  in  such  propor- 
tions, and  subject  to  such  payments  to  any  one  or  more  of  them,  and  under 
such  restrictions  and  limitations,  as  the  husband  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  to  them  equally.  The  husband, 
by  his  will,  devised  the  lands  to  trustees,  upon  trust  to  receive  the  rents 
until  his  eldest  son  attained  21 ;  and  thereout  to  pay  for  the  education  and 
maintenance  of  all  his  children,  and  the  interest  of  his  debts,  and,  as  far  as 
might  be,  to  pay  oS  the  principal:  and  he  charged  his  said  estates  with 
3,000/.  for  his  younger  children,  to  be  raised  as  after  mentioned.  And  in 
case,  at  any  time  thereafter,  imtil  his  youngest  child  should  attain  21,  his 
eldest  son  should  by  his  business,  marriage,  or  otherwise,  be  enabled  to  pay- 
off the  3,000/.,  he  directed  his  trustees  to  convey  the  lands  to  his  eldest  son 
and  his  heirs ;  and  in  case  his  eldest  son  should  be  unable  or  unwilling  to 
pay  off  the  3,000/.,  then  to  his  second  son  in  like  manner;  and  if  none  of 
his  sons  should  accept  the  estate  subject  to  the  charges,  he  directed  his 
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truBtees  to  sell  the  same,  and  pay  his  debts ;  the  surplus  to  be  divided  Biohabdson 
equally  among  his  children.  ^. 

Held,  that  the  power  was  not  well  executed  as  far  as  related  to  the      Simpson, 
testator's  debts ;  but  that  the  excess  wa6  separable. 

That  payment  of  the  3,000/.  was  a  condition  precedent  to  the  eldest  son 
becoming  entitled  to  a  conveyance  of  the  estate. 

That  the  object  of  the  appointor  being  to  induce  his  son  to  acquire 
3,000/.  in  some  other  manner  than  by  means  of  the  estate  itself,  the  son 
was  not  first  to  get  the  estate,  and  then  to  raise  the  money  by  means  of  it ; 
but  that  if  he  had  the  money  ready  to  be  paid,  the  Court  was  not  at  liberty 
to  inquire  how  he  procured  it. 

Ghables  Bichardson,  being  seised  to  him  and  his  heirs  of  the 
lands  of  Annagh,  Mallaghmore  and  Glencrew,  in  the  county  of 
Tyrone,  held  under  a  lease  for  lives  renewable  for  ever,  by  indenture 
dated  the  15th  of  November,  1819,  executed  upon  his  marriage  with 
Miss  Betty,  conveyed  them  to  trustees  and  their  heirs,  to  the  use  of 
himself  for  life ;  and  after  his  decease,  subject  to  an  annuity  by 
way  of  jointure  for  his  intended  wife  (who  died  in  his  lifetime), 
**  to  the  use  of  all  and  every  the  child  and  children,  whether  sons 
or  daughters  of  the  said  Charles  Bichardson,  on  the  body  of  the 
said  Mary  Anne  Betty  to  be  begotten,  to  and  for  such  estate  and 
estates,  interest  and  interests,  and  in  such  parts,  shares  and  pro- 
portions, manner  and  form,  and  ^subject  to  such  charges  and  [  *54l  ] 
payments  to  any  one  or  more  of  such  child  and  children,  and  with 
and  under  such  restrictions,  limitations  and  powers,  with  or  without 
power  of  revocation,  as  he,  the  said  Charles  Bichardson,"  at  any 
time  or  times  during  his  life,  in  or  by  any  deed  or  deeds,  writing  or 
writings,  to  be  by  him  sealed  and  delivered  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  in  and  by  his  last 
will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto,  to 
be  by  him  signed,  sealed  and  published  in  the  presence  of  three  or 
more  credible  witnesses  attesting  the  same,  should  from  time  to 
time  direct,  limit  or  appoint ;  and  until  such  direction,  limitation, 
gift,  or  appointment,  or  in  case  any  such  should  be  ineffectually 
made,  then  to  the  use  and  behoof  of  all  and  every  the  child  or 
children,  whether  male  or  female,  of  the  said  Charles  Bichardson, 
on  the  body  of  the  said  Mary  Anne  Betty  to  be  begotten,  to  be 
equally  divided  amongst  them,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  of  the  several  and  respective 
heirs  of  the  bodies  of  all  and  every  such  child  and  children  respec- 
tively issuing."  And  if  but  one  child,  then  to  that  one,  and  the 
heirs  of  his  or  her  body ;  and  in  default  of  such  issue,  remainder 
to  Charles  Bichardson  in  fee.    There  was  issue  of  the  marriage 
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RICHABD80N  geven  children,  three  sons  and  four  daughters.  In  February,  1842, 
Simpson.  Charles  Bichardson  made  his  will,  attested  by  two  witnesses  only, 
whereby  he  devised  unto  arid  to  the  use  of  Hugh  Moore,  Hugh 
Simpson,  and  James  Tiddes,  and  their  heirs,  all  his  freehold  estates 
of  Annagh,  Mullaghmore  and  Glencrew,  in  the  county  of  Tyrone, 
in  trust  to  receive  the  rents,  issues  and  profits  thereof,  "  until  my 
eldest  son,  Charles  Bichardson,  attains  his  age  of  twenty-one  years ; 
and  from  the  rents,  issues  and  profits  thereof,  during  said  period, 
to  pay  for  the  education,  support  and  maintenance  of  my  said  son, 
[  •542  ]  Charles,  and  also  *of  my  six  younger  children,  John,  Mary  Anne, 
Isabella,  William,  Charlotte,  and  Jane  Bichardson;  and  further 
thereout  to  pay  the  interest  of  all  my  debts,  and,  as  far  as  may  or 
can  be,  to  pay  off  the  principal  of  such  of  my  said  debts  as  may  be 
compatible  with  the  foregoing  outlay.  I  also  hereby  charge  all  my 
said  freehold  estates  with  the  sum  of  8,000i.  for  younger  children, 
to  be  raised  and  paid  as  hereinafter  stated,  by  my  said  trustees  or 
the  survivor  of  them,  or  the  heirs  of  such  survivor  ;  and  on  my  said 
son,  Charles,  attaining  his  age  of  twenty-one  years,  that  then  such 
sum  as  may  be  deemed  sufficient  to  establish  him  in  business  shall 
be  raised  off  all  or  any  part  of  my  said  freehold  estates  by  loan  and 
advance,  and  paid  to  him  for  his  advancement  in  life ;  it  being  my 
wish  and  intention  that  my  said  son,  Charles,  should  enter  into 
business,  as  may  be  thought  most  advisable  by  my  said  trustees 
before  named :  which  sum  to  be  advanced  is  not  to  exceed  the  sum 
of  500Z.  sterling.  And  in  case  that,  at  any  time  hereafter,  until  my 
youngest  child  shall  attain  the  age  of  twenty-one  years,  my  said 
son,  Charles,  shall  by  his  business,  or  by  marriage  or  otherwise,  be 
enabled  to  pay  off  the  said  sum  of  8,0002.,  so  hereby  first  charged 
on  my  said  freehold  estates  and  lands  of  Annagh,  Mullaghmore,  and 
Glencrew,  for  my  said  younger  children,  I  order  and  direct,  and  my 
will  is,  that  my  said  trustees  (naming  them)  shall  in  such  event 
convey,  assign  and  assure  all  my  said  freehold  lands  to  my  son, 
Charles,  and  his  heirs  for  ever  ;  and  shall  pay  over  or  vest  in  public 
or  good  private  security  said  sum  of  8,000Z.,"  to  be  paid  in  equal 
shares  and  proportions  to  his  younger  children,  as  therein  men- 
tioned. And  he  directed  that  his  trustees  should,  at  any  time 
thereafter,  if  such  be  deemed  by  them  advisable  and  necessary, 
borrow  and  raise  on  mortgage  of  all  or  any  part  of  said  lands  or 
[  •siS  ]  otherwise,  all  or  any  *part  of  said  sums  of  5002.  and  8,0002.,  for  the 
purposes  above  mentioned ;  said  sum  of  5002.  to  forward  his  son, 
Charles,  in  business,  and  said  8,0002.  for  younger  children ;  ''  in 
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order  that  my  said  son,  Charles,  if  able  and  disposed  to  do  so,  shall  Biohardsok 
have  an  opportunity  given  him  hereafter  to  pay  oflf  said  sum  of  simmon. 
3,0OOZ.  and  the  said  sum  of  5002.,  if  such  be  borrowed  or  raised  for 
him  by  said  trustees.  And  in  case  my  said  son,  Charles,  be  unable 
to  pay  off  said  sum  of  8,000{.,  or,  being  able,  he  deem  it  inadvisable 
to  do  so,  then  and  in  such  event"  the  testator  directed  that  his 
said  son,  John,  if  able,  should  and  might  have  and  take  his  said 
estates,  subject  to  the  charge  of  3,000/.,  and  also  to  the  sum  of 
5002.,  if  then  raised ;  and  in  like  manner  as  in  case  his  son,  Charles, 
had  taken  the  same,  and  to  be  conveyed  and  assured  to  him  in  like 
manner:  and  in  case  his  son,  John,  were  not  able  to  pay  said 
sum  of  8,000{.,  or,  being  able,  should  be  unwilling  to  accept  the 
lands  subject  to  said  charge,  then  to  permit  his  third  son,  William 
Richardson,  to  hold  and  take  the  lands,  subject  to  the  charge  of 
8,0002.,  under  the  events  before-mentioned,  for  his  eldest  and 
second  sons.  He  also  directed  that  in  case  any  of  his  children 
should  die  before  the  age  of  21,  unmarried  and  without  issue,  the 
share  of  the  deceased  should  be  equally  divided  amongst  the  sur- 
vivors, except  such  of  his  sons  as  should  have  taken  and  accepted 
his  estates  ;  and  that  in  case  neither  of  his  three  sons  should  accept 
and  take  the  estates  subject  to  said  charges,  that  then  his  trustees 
should  sell  and  dispose  of  the  same,  and  with  the  produce  of  such 
sale  pay  off  all  his  debts,  and  the  surplus  or  overplus  to  be  equally 
divided  amongst  his  seven  children,  or  such  of  them  as  should 
survive  to  the  age  and  under  the  restrictions  before-mentioned  as 
to  the  charge  of  8,0002.  In  February,  1845,  the  testator  added  a 
codicil  to  his  will,  whereby  he  revoked  the  bequest  of  5002.  *to  his  [  *544  ] 
son,  John,  and  directed  it  to  be  paid  among  his  five  younger  children 
at  21  or  marriage ;  and  died  in  March,  1845,  without  further  alter- 
ing his  will  and  codicil,  neither  of  which  was  expressed  to  be  in 
pursuance  of  the  power  reserved  in  his  marriage  settlement  or 
referred  thereto :  and  after  his  decease  the  younger  children,  some 
of  whom  had  attained  the  age  of  twenty-one  years,  filed  a  bill  against 
the  trustee  and  Charles  Bichardson,  charging  that  the  will  of  the 
testator  was  not  a  due  execution  of  the  power,  and  praying  that 
the  plaintiffs  might  be  declared  each  entitled  to  one- seventh  part 
of  the  settled  lands,  and,  if  necessary,  that  a  partition  might 
be  made. 

Charles  Richardson,  by  his  answer,  claimed  to  be  entitled  to 
quasi  fee  in  the  lands,  subject  to  a  charge  of  8,0002.  for  the 
plaintiffs;  and  stated  he  was  ready  and  willing,  and  thereby 
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BicHABDsoN  offered  to  pay  the  same  to  the  plaintiffs,  or  to  secure  same  in  such 
siMPsow.     manner  as  the  Court  should  direct. 

Mr.    Richard  Moore  and   Mr.    Alexander    Noiinan  for  the 
plaintiffs : 

There  is  no  absolute  gift  of  the  lands  to  Charles ;  it  is  given  to 
him  on  a  precedent  condition  of  his  actually  paying  the  8,0002. 
This  he  has  not  done,  and  he  may  never  be  able  or  willing  to  pay  it. 
The  appointment  is  also  bad,  inasmuch  as  the  testator  has  charged 
the  lands  with  the  payment  of  his  debts  :  Hay  v.  Watkins  (i). 

Mr.  John  Brooke  and  Mr.  Frederick  Walsh  for  the  defendants : 

[  646  ]  The  defendant  by  his  answer  states  that  he  is  ready  to  pay  the 

8,0002.  into  Court;  and  he  elects  to  take  the  estate.  The  only  part 
of  the  will  unwarranted  by  the  power  is  the  application  of  the 
rents  to  the  discharge  of  the  testator's  debts.  That,  however,  is 
separable  from  the  valid  portion  of  the  will,  which  is  a  due  exercise 
of  the  power:  Crozier  v.  Crozier(2).  The  provisions  of  the  1  Vict, 
c.  26,  dispense  with  the  necessity  of  three  witnesses. 

Mr.  Alexander  Norman,  in  reply. 

The  Lobd  Chanoellob: 

I  have  read  all  the  papers  in  this  case ;  and  it  appears  to  me  that 
the  appointment  is  good  in  equity.  The  appointment  to  trustees 
is  not  authorized  by  the  power,  at  law,  but  that  is  of  no  consequence 
in  this  Court. 

In  the  event  which  has  happened,  of  the  eldest  son  being  able 
and  willing  to  pay  off  the  charge  of  8,000Z.  I  must  hold  that  the 
appointment  of  the  estate  to  him,  subject  to  the  portions,  is  valid. 
The  testator  has  charged  his  debts  upon  this  property,  which  the 
power  did  not  authorize  him  to  do ;  and  if  I  cannot  separate  that 
from  the  other  provisions  in  the  will,  I  must  hold  the  whole  to  be 
an  invalid  execution  of  the  power.  But  I  think  that  it  is  capable 
of  being  separated  from  the  rest ;  it  is  not  mixed  up  with  the  other 
trusts.  I  may  declare  the  disposition  of  the  property  in  favour 
of  the  creditors  to  be  a  void  execution  of  the  power,  and  that  the 
other  dispositions  are  valid. 
1 546  ]  It  was  said  that  there  was  no  charge  of  8,000Z.  on  the  estate, 

but  only  a  personal. charge  on  the  eldest  son,  in  the  event  of  his 
accepting  the  estate ;  but  I  find  that  there  is  an  express  charge 

(1)  61  E.  R.  62  (3  Dr.  &  War.  339).      (2)  61  E,  E.  65  (3  Dr.  &  War.  353). 
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of  the  8,00OL  on  the  estate  in  so  many  words.    The  object  was  to  Biohabdson 

induce  the  eldest  son,  by  his  own  exertions,  or  in  some  other     simfbok. 

manner  than  by  means  of  the  estate  itself,  to  acquire  the  sum  of 

8,0002.    The  testator  declares  that  if  he  shall  acquire  the  8,00OL  by 

basiness  or  otherwise,  he  shall  be  at  liberty  to  accept  the  estate. 

The  son  now  says  that  he  is  ready  to  pay  the  8,000Z. ;  he  could  not 

have  taken  the  estate  without  doing  so.    He  is  not  first  to  get  the 

estate  and  then  to  raise  the  money  by  means  of  it,  for  that  would 

be  contrary  to  the  intention  of  the  testator ;  but  if  he  has  the  3,000Z. 

I  am  not  at  liberty  to  inquire  how  he  has  procured  it.    It  must, 

however,  be  brought  into  Court  within  a  month ;  and  declare  that, 

on  bringing  it  into  Court,  the  defendant  is  entitled  to  a  conveyance 

of  the  estate. 

Mr.  Moore  asked  to  have  the  time  extended  to  three  months, 
all  parties  consenting. 

Thb  Lobd  Chamoellor  : 

I  cannot  do  anything  which  would  be  an  invasion  of  the  will. 
I  cannot  give  the  defendant  the  means  of  raising  the  money  out  of 
the  estate  itself.  He  says  in  his  answer  that  he  has  the  8,0002. 
ready,  and  I  am  acting  upon  tliat  statement.  The  money  must  be 
brought  in  within  a  month. 


WALMSLEY  v.  WALMSLEY(l).  me. 

(3  Jo.  &  Lat.  556—560.)  Jufis20. 


A  BUTviving  partner,  who  had  the  poBseBsion  of  the  partnership  books,   Sib  Edward 
wilfully  and  fraudulently  refused  to  produce  them  for  the  purpose  of  having      Sugdbn, 
the  partnership  accounts  taken  under  a  decree  of  the  Court  for  that  purpose.  '  * 

The  Master,  in  the  absence  of  other  evidence,  charged  a  sum  of  10/.  per         ^        ^ 
cent,  per  annum  on   the  capital  stock  as  the  nett  gains  made  by  the 
partners  during  the  partnership ;  and  he  debited  the  surviving  partner  with 
a  moiety  thereof  :  Held,  that  he  was  justified  in  doing  so;  and  the  Coubt 
decreed  accordingly. 

The  Court  must  give  credit  to  what  the  Master  reports  as  occurring  in  his 
presence. 

Thb  bill  was  filed  by  the  personal  representative  of  William 
Walmsley,  deceased,  for  an  account  of  the  partnership  dealings  and 
transactions  between  him  and  the  defendant.  The  partnership 
basiness  was  carried  on  partly  in  England,  where  the  defendant 
resided,  and  partly  in  Ireland,  under  the  superintendence  of  the 
deceased,  who  was  resident  there.    The  defendant  suffered  a  decree 

(1)  Gray  v.  Haig  (1854)  20  Beav.  219 ;  Partnership  Act,  1890,  ss.  24  (9),  28. 

B.B. — ^VOL.  Lxxn.  9 


180  1846.    CH.  (IR.)     8  JO.  &  LAT.  556—557.  [b-b. 

Walmblby    pro  confesBo  to  be  taken  against  him ;  and  it  was  thereby  referred 
Walmblky.    to  one  of  the  Masters  to  take  an  account  of  all  the  co-partnership 
dealings  and  transactions  between  the  defendant  and  W.  Walmsley, 
and  of  all  debts  affecting  such  co-partnership;  and  to  ascertain 
what  portion  belonged  to  W.  Walmsley,  deceased,  and  what  sum 
was  due  the  plaintiff,  his  personal  representative,  by  the  defendant. 
The  Master  reported,  that  the  defendant  (who  was  resident  in 
England)  declined  to  produce  before  him  the  books  which  contained 
the  account  of  the  partnership  transactions  and  dealings,  though 
he  gave  him  every  opportunity  of  coming  in  and  producing  said 
books,  and  required  him  to  produce  same,  and  repeatedly,  with  the 
consent  of  the  plaintiff,  deferred  the  proceedings  in  the  cause,  in 
order  to  induce  the  defendant  to  bring  in  and  lodge  said  books  in 
his  office,  in  order  to  enable  him  to  take  said  accounts :  and  he 
r  ♦557  ]      found  *that  the  defendant  had  wilfully  and  fraudulently  withheld 
said  books,  although  it  was  admitted,  before  the  Master,  that  the 
defendant  had  the  possession  of  the  books,  and  could  produce  same, 
and  although  he  was  advised  by  his  solicitor,  acting  for  him  in 
this  country,  to  produce  same.     The  Master,  therefore,  reported 
that  he  was  unable,  from  want  of  said  books,  fully  or  accurately 
to  take  the  accounts  directed  by  the  decree :  but  having  reference 
to  the  defendant's  answer  to  personal  interrogatories,  he  found  that 
the  original  capital  or  stock  in  trade  of  the  co-partnership  consisted 
of  4,000Z.,  which  was  contributed  in  equal  shares  by  W.  Walmsley 
and  the  defendant ;  and  that  besides  that  capital  or  stock  in  trade, 
the  parties  became,  during  the  partnership,  possessed  of  or  entitled 
to  a  leasehold  interest  in  a  certain  mill  and  lands,  under  a  lease 
made  to  them  for  a  term  of  three  lives.     He  further  reported,  that 
the  said  capital  or  stock  in  trade  was  not  diminished  during  the 
continuance  of  the  partnership,  but  that  the  same  was  beneficially 
used  in  the  partnership  trade;  and,  in  the  absence  of  all  other  means, 
through  the  default  of  the  defendant,  for  ascertaining  the  amount  of 
the  annual  gains  of  the  partnership,  the  Master  reported  that  he 
charged  a  sum  of  lOZ.  per  cent,  per  annum  on  the  capital  stock, 
as  the  nett  gains  made  by  the  partners,  during  the  continuance 
of  the  co-partnership:  and  he  found  that,  at  the  death  of  W. 
Walmsley,  the  partnership  having  previously  existed  for  fourteen 
years,  the  capital  stock,  according  to  the  mode  of  calculation  he 
thus  adopted,  amounted  to  9,600i. :  and  that  W.  Walmsley,  at  the 
time  of  his  decease,  and  the  plaintiff  now,  was  entitled  to  a  moiety  o£ 
the  sum  of  9,600i.,  and  also  to  a  moiety  of  the  leasehold  premises. 
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He  farther  reported,  that  the  defendant  had  retained  in  *hia    Walmblet 
possession  the  sum  of  9,600Z.  up  to  the  present  time  ;  and  also  that    walmslst. 
he  continued  in  possession  of  the  leasehold  premises  from  the  death       [  *658  ] 
of  W.  Walmsley  until  the  appointment  of  a  receiver  in  the  cause ; 
and  he  charged  the  defendant  with  an  annual  sum  of  115L  IQs.  6i., 
as  and  for  the  profit-rent  of  the  premises  for  the  time  he  was  in 
possession  thereof,  that  being  the  amount  of  the  profit-rent  received 
by  the  receiver :  and  he  found  that  the  plaintiff  was  entitled  to  a 
moiety  of  that  profit-rent. 

He  also  reported  that,  since  the  deaih  of  W.  Walmsley,  the  mills 
on  the  demised  premises  were  burned  down ;  and  that  a  sum  of 
2,240Z.  became  payable  by  the  Assurance  Offices  wherein  the  mills 
were  insured  ;  and  that,  of  that  sum,  a  sum  of  8402.  was,  in  March, 
1842,  invested  in  Government  stock,  and  transferred  to  the  credit 
of  the  cause ;  and  that  the  same  formed  part  of  the  partnership 
property :  and  that  the  residue  of  it  was  received  by  the  defendant, 
and  expended  by  him  in  rebuilding  the  mills. 

To  this  report,  the  defendant  took  several  exceptions.  (1)  That 
the  Master  reported  that  the  defendant  wilfully  and  fraudulently 
withheld  the  partnership  books,  whereas  he  had  produced  all  the 
books  of  the  co-partnership  in  his  custody,  power,  or  procurement. 
(2)  That  the  Master  reported  that  it  was  admitted  before  him  that 
the  defendant  had  the  possession  of  the  partnership  books,  and 
could  produce  same,  whereas  no  such  admission  was  made ;  and 
no  evidence,  or  no  sufficient  evidence,  was  laid  before  the  Master 
that  the  defendant  had  possession  of  the  partnership  books,  or  that 
he  could  produce  same.  (S)  That  no  sufficient  evidence  was  given 
that  the  capital  stock  of  the  partnership  consisted  of  4,000Z. 

These  exceptions  were  overruled  upon  reading  the  answers  of  [559] 
the  defendant  to  personal  interrogatories,  which  had  been  exhibited 
to  him ;  it  appearing  that  the  books  were  in  the  possession  of  his 
brother  in  England,  who,  at  the  instance  of  the  defendant,  had 
obtained  administration  to  the  deceased  in  England,  and  to  whom 
they  had  been  delivered  by  the  defendant;  and,  in  overruling 
the  second  exception,  the  Lord  Chancellor  observed  that  he 
must  give  credit  to  what  the  Master  reported  as  occurring  in  his 
presence. 

The  fourth  exception  was,  that  the  Master  had  charged  a  sum 
of  lOZ.  per  cent,  per  annum  on  the  capital  stock  as  the  nett  gains 
made  by  the  partners  during  the  continuance  of  the  partnership, 
and  had  debited  the  defendant  with  a  moiety  thereof,  whereas  the 
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Master  ought  not  to  have  so  reported,  as  there  was  no  evidence 
laid  before  him  of  the  nett  gains  of  the  partnership,  daring  any 
part  of  that  period ;  and  the  Master  had  not  given  credit  for 
payments,  disbursements,  or  outgoings,  made  by  the  defendant 
during  any  part  of  the  partnership,  or  of  monies  drawn  by  W. 
Walmsley,  during  his  lifetime,  or  by  his  widow,  or  the  clerks  of 
the  establishment,  or  the  plainti£ 

The  Lord  Ghanoellor: 

I  think  the  Master  has  acted  quite  correctly.  The  defendant  is 
endeavouring  to  baffle  the  justice  of  the  Court,  and  to  withhold 
the  partnership  books  and  documents.  The  Master  is  therefore 
compelled,  in  the  absence  of  the  evidence  which  the  defendant 
withholds,  to  come  to  a  conclusion  *on  the  matters  referred  to  him. 
He  has  come  to  a  very  moderate  conclusion.  If  he  had  charged 
the  defendant  with  201.  per  cent,  as  the  nett  profits,  I  would  have 
confirmed  the  report.    Let  this  exception  be  also  overruled. 

The  other  exceptions  had  reference  to  the  amount  of  the  profit- 
rent  of  the  lands,  with  which  the  defendant  was  charged ;  and  to 
the  finding  that  the  9,6002.  was  retained  in  the  possession  of  the 
defendant  up  to  the  present  time;  both  of  which  findings,  the  defen- 
dant insisted,  were  made  upon  insufficient  evidence :  and  the  omis- 
sion of  certain  credits  claimed  by  the  defendant  was  the  subject  of 
the  last  exception.  But  all  the  exceptions  were  overruled  with 
costs ;  and  the  Court  gave  a  personal  decree  against  the  defendant 
for  the  sum  reported  to  be  due  by  him. 

Mr.  Nelson  and  Mr.  Hutton  for  the  plaintiff. 

Mr.  Monahan  for  the  defendant. 


1846. 
April  27. 

Sib  Edward 

SUODEN, 

L.C. 

[  666  ] 


SMITH  V.  BUTLER  (1). 

(3  Jo.  &  Lat.  565—567 ;  S.  C.  9  Jr.  £q.  Bep.  398.) 

Money  of  the  testator,  in  the  hands  of  his  salesmaster,  does  not  pass 
under  a  bequest  of  all  his  ready  money  and  securities  for  money ;  there 
being  no  evidence  that  the  salesmaster  acted  as  the  banker  of  the 
testator. 

Joseph  Smith,  by  his  will,  directed  that  all  his  just  debts,  and 
all  charges  and  incumbrances  affecting  his  estate,  and  his  funeral 

1  I.   E.  324,   338,— 


(1)  Money  at  a  Bank  on  deposit  is 
not  ready  money  unless  it  can  be 
withdrawn  without  notice :  Mayne  v. 


MayniR    [1897] 
0.  A.  8. 
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erpensesy  shoald  be  paid  as  soon  as  possible  after  his  decease,  by  Smith 
the  application,  in  the  first  instance,  of  all  his  ready  money  and  butlee. 
secorities  for  money  which  he  might  die  possessed  of  or  entitled  to ; 
and  bequeathed  several  legacies.  A  sait  having  been  instituted  to 
carry  the  trusts  of  his  will  into  execution,  it  was,  by  a  decree  of 
the  7th  November,  1844,  declared  that  the  residue  of  the  testator's 
personal  estate,  except  the  ready  money  and  securities  for  money, 
after  the  payment  of  certain  costs  therein  specified,  was  the  fund 
properly  applicable  to  the  payment  of  legacies  bequeathed  by  the 
testator ;  and  it  was  referred  to  the  Master  to  ascertain  the  value 
and  amount  of  such  personal  estate.  By  his  report,  the  Master 
foi)nd  the  amount  of  the  several  sums  of  ready  money  and  securities 
for  money  applicable  to  the  payment  of  the  debts,  funeral  and 
testamentary  expenses  of  the  testator ;  and  included  amongst  those 
sums  a  balance  of  273Z.  U.  6d.  due  to  the  testator  by  Jonathan 
Harding,  his  salesmaster.  To  this  report  an  exception  was  taken, 
insisting  that  the  Master  ought  to  have  reported  that  sum  to  be  a 
portion  of  the  testator's  personal  estate,  after  deducting  thereout  the 
ready  money  and  securities  for  money  applicable  to  the  payment 
of  the  legacies. 

Mr.  Monahan  and  Mr.  Wheeler  in  support  of  the  exception, 
[cited  and  distinguished  Parker  v.  Marchantii),  and  referred  to 
Carr  v.  Carr  (2)  and  Sitns  v.  Bond  (8)]. 

The  Attorney-General  (Mr.  Greene),  Mr.  Serjeant  Watren  and        [  566  ] 
Mr.  Tlionias  Fitzgerald  in  support  of  the  report : 

It  is  the  practice  of  ail  the  salesmasters  in  Smitbfield  market  to 
act  as  bankers  for  their  customers ;  and  in  this  case  the  testator 
had  always  a  running  account  with  Mr.  Harding,  and  treated  the 
funds  in  his  hands  as  he  would  deposits  at  his  bankers.  This 
cannot  be  denied,  though  it  is  admitted  that  no  evidence  on  the 
subject  was  laid  before  the  Master.  Under  such  circumstances  the 
present  case  falls  within  the  authority  of  Parker  v.  Marcliant.  As 
to  Carr  v.  Carr  it  was  overruled  by  Vaisey  v.  Reynolds  (4). 

Thb  Lobd  Chancellor  : 

The  decision  that  money  in  a  banker*s  hands  is  ready  money 
within  the  meaning  of  that  phrase  in  a  will,  is,  I  *think,  correct ;       [  *567  ] 

(1)  57  B.  R.  327  (1  Y.  &  C.  0.  0.    (3)  39  E.  E.  511  (5  B.  &  Ad.  389). 
290;  1  Ph.  56).  (4)  29  E.  E.  4  (5  Eubs.  12). 

(2)  1  Mer.  541,  n.    See  57  E.  E.  339. 
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[b.b. 


SMITH 

r. 
BUTLBB. 


for  in  common  understanding  it  is  considered  as  cash  in  hand. 
The  banker,  it  is  true,  uses  the  money  in  his  trade ;  but  having 
always  a  floating  capital,  and  the  money  being  payable  on  the 
presentation  of  a  check,  I  have  always  considered  it  clear,  that  a 
gift  of  ready  money  included  balances  in  the  hands  of  a  banker.  It 
is  now  sought  to  carry  the  principle  of  those  cases  further  ;  for  it 
is  argued  that  money  in  the  hands  of  a  salesmaster  is  ready  money 
within  that  description  in  a  will.  Nothing  could  be  more  dangerous 
than  to  decide  that  it  was  so.  If  I  were  so  to  hold,  where  am  I  to 
stop.  It  would  be  impossible  to  distinguish  the  case  from  that  of 
an  ordinary  agent.  In  the  case  of  a  deposit  with  a  banker,  the 
party  knows,  or  is  supposed  to  know  the  exact  amount  of  ^he 
balance  due  to  him ;  but  no  man  can  tell  exactly,  until  he  states 
the  account,  what  is  the  result  of  the  dealings  between  him  and  his 
agent  or  salesmaster:  it  depends  upon  the  price  of  the  articles  sold. 
Therefore  I  am  clear  that  I  ought  not  to  extend  this  doctrine  to  the 
case  of  money  in  the  hands  of  a  salesmaster.  It  was  said  that  the 
salesmaster  acted  as  a  banker.  That  requires  distinct  evidence.  I 
do  not  think  that  the  mere  circumstance  that  the  testator  occa- 
sionally drew  on  him  would  prove  that  this  was  money  in  the  hands 
of  a  banker  within  the  rule.  It  will  be  time  enough  to  deal  with 
that  case  when  it  arises ;  and  I  do  not  send  this  case  back  to  the 
Master  on  that  point,  for  the  parties  ought  to  have  raised  the 
question  by  distinct  evidence  at  the  hearing.  Allow  the  exception 
without  costs,  and  let  the  report  be  amended  in  sums  by  the 
Registrar  (i). 


1846. 
•711910  8,  20. 

8iB  Edward 

SUQDBN, 

L.C. 
[68^] 


BUTTON  V.  MAYNE  (2). 

(3  Jo.  &  Lat.  586—588.) 

A  decree  for  immediate  foreclosure  and  sale,  which  does  not  require  a 
conveyance  from  an  infant  defendant,  need  not  give  the  infant  a  day  to 
show  cause. 

The  plaintiff  was  entitled  to  two  mortgages,  one  of  the  fee-simple 
and  inheritance  in  the  lands  of  Hopkinstown,  the  other  of  the 
freehold  and  quasi  inheritance  in  the  lands  of  Bathtranmore,  held 
under  a  lease  for  lives  renewable  for  ever.  Subject  to  these  mort- 
gages, the  mortgagor  by  deed  conveyed  the  equity  of  redemption 
in  the  lands  in  strict  settlement,  under  which  the  first  estate  of 
inheritance  was  vested  in  one  of  the  defendants,  an  infant,  as 


(1)  See  Fryer  v.  Itanken,  54  B.  R 
328    11  Sim.  55 


(2)  See  the  note  on  this  point  in  12 
E.  E.  at  p.  149.— 0.  A.  S. 
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tenant  in  tail.  The  plaintiff  was  also  entitled,  as  assignee,  to  Hutton 
certain  family  charges  puisne  to  the  mortgages,  and  which  were  MAnrs. 
secured  by  equitable  terms  for  years. 

The  bill  was  filed  for  a  foreclosure  of  the  mortgages  and  for  a 
sale  of  the  lands  for  payment  of  the  mortgage  money,  and  of  the 
charges  vested  in  the  plaintiff.  The  cause  having  now  come  on  to 
be  heard  upon  report  and  merits,  the  questions  were,  whether  a  day 
to  show  cause  should  by  the  decree  be  given  to  the  infant  tenant  in 
tail,  and  what  ought  to  be  the  form  of  the  decree  with  respect  to 
the  payment  of  the  charges  out  of  the  terms. 

Mr.  Nelson,  Mr.  Hutton,  and  Mr.  F.  Fitzgerald,  for  the  plaintiff : 

The  decree  ought  not  to  give  a  day  to  the  infant.  In  Price  v. 
Carver  (i)  the  legal  estate  was  vested  in  the  infant,  and  a  convey- 
ance from  him  was  necessary ;  therefore  Lord  *Gottenham  [  *587  ] 
considered  that  he  was  entitled  to  a  day  to  show  cause.:  but 
here  the  legal  estate  is  in  the  mortgagee,  and  no  conveyance  from 
the  infant  is  necessary.     *     *     * 

Mr.  Mockler,  for  the  infant  tenant  in  tail,  contended  that  a  day 
to  show  cause  should  be  given  him;  and  relied  upon  Price  v. 
Carver,  [and  distinguished  Scholefield  v.  Heafield{2)  and  other 
similar  decisions  in  the  Irish  Courts] . 

Mr.  WaU  for  the  tenant  for  life. 

The  Lobd  Chancellor: 

I  vdll  look  into  this  point.  As  to  the  form  of  the  decree  for  a 
sale,  there  is  no  difficulty ;  for,  as  the  inheritance  must  *be  sold,  it  [  *688  ] 
can  be  referred  to  the  Master  to  inquire  how  much  of  the  produce 
of  the  sale,  after  payment  of  the  mortgage,  represents  the  terms, 
and  how  much  represents  the  inheritance;  and  declare  that  so 
much  thereof  as  represents  the  terms  is  to  be  applied  in  payment  of 
the  charges  thereon  respectively. 

The  Lord  Chancellor: 

In  this  case,  which  is  a  foreclosure  suit  by  a  legal  mortgagee,  who 
is  also  assignee  of  some  family  charges,  the  equity  of  redemption  is 
in  an  infant,  as  tenant  in  tail  under  a  settlement  by  the  mortgagor. 
The  decree  is  to  be  for  a  foreclosure  and  sale,  as  usual  in  this 
Court ;  and  the  only  question  is  whether  the  infant  should  have  a 

(1)  45  B.  B.  244  (3  My.  &  Cr.  157).  '2    40  E.  E.  215  (7  Sim.  i 
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[b.b» 


HUTTOH 

Matki. 


day  to  show  cause.  I  have  once  more  looked  through  most  of  the 
authorities.  As  the  infant  has  only  an  equity,  and  the  decree  is 
for  an  immediate  sale,  it  appears  to  me  that  he  should  not  have  a 
day  to  show  cause.  The  plaintiff  can  make  a  good  legal  title ; 
and  the  equitable  estate  of  the  infant  will  be  bound  by  the  decree* 
The  sale  is  for  his  benefit. 


June  S,  4,  8, 
10,  20. 

Sib  Edwabd 

SUODEN, 

L.C. 
[608] 


[  ^eoi  ] 


ABBOTT  V.   STRATTEN. 

(3  Jo.  &  Lat.  603—628 ;  S.  C.  9  Ir.  Eq.  B.  233.) 

Upon  the  advance  of  a  sum  of  money  by  K  to  S.  the  latter  executed  her 
bond  and  warrant,  and  effected  an  assaranoe  upon  her  life,  and  also 
perfected  a  letter  of  attorney  authorizing  K.  to  receive  the  rents  of  her 
estates ;  and  by  contemporaneous  instruments,  stating  that  the  letter  of 
attorney  was  given  for  the  repayment  of  the  money  borrowed,  she  agreed 
not  to  revoke  it  until  the  sum  borrowed  should  be  repaid,  with  interest ; 
and  authorized  K.  to  apply  the  rents  in  payment  of  the  premiums  on  the 
p6]lcj  and  the  interest  on  the  debt:  Held,  that  this  constituted  an 
equitable  mortgage  of  the  lands. 

A  letter  of  attorney,  which  is  part  of  a  security  for  money,  is  not 
revocable. 

An  agreement  that,  if  it  should  become  necessary  to  stamp  a  document, 
and  pay  any  penalty  for  doing  so,  one  of  the  parties  to  it  should  be  at 
liberty  to  charge  the  other  with  the  expense  of  stamping  it,  is  an  evasion 
of  the  Stamp  Act,  and  will  not  be  enforced  by  the  Coiirt  as  to  the 
penalty. 

When  a  receiver  appointed  on  the  petition  or  in  the  suit  of  a  puisne 
incumbrancer,  is  afterwards  extended  to  the  matter  or  suit  of  a  prior 
incumbrancer,  the  rents  received  before  the  extension  of  the  receiver 
belong  to  the  puisne  incumbrancer. 

But  rents  due  at  the  date  of  the  extending  cider,  and  not  received  until 
afterwards,  belong  to  the  prior  incumbrancer. 

And  rents  due  at  the  date  of  the  order  appointing  a  receiver  under  the 
Judgment  Acts,  but  received  afterwards,  belong  to  the  judgment  creditor^ 
and  not  to  the  debtor. 

By  indentures  bearing  date  respectively  in  July,  1837,  and  August,. 
1889,  the  defendant,  Alice  Phillis  Stratten,  '^'granted  two  annuities 
to  Joseph  Abbott,  to  be  issuing  out  of  and  charged  upon  her  life 
estate  in  the  lands  of  Gourtduffe  and  Blanchardstown ;  and  further 
to  secure  the  same  she  demised  said  lands  to  trustees,  for  the  term 
of  ninety-nine  years,  if  she  should  so  long  live.  In  1848  she 
applied  to  William  Enox  to  lend  her  the  sum  of  600L,  which  he 
agreed  to  do  upon  being  secured  the  repayment  thereof ;  and  for 
that  purpose  Alice  P.  Stratten  executed  to  him  a  power  of  attorney, 
dated  the  18th  of  April,  1848,  constituting  and  appointing  him  her 
true  and  lawful  attorney,  in  her  name,  but  to  her  use,  to  ask, 
demand  and  receive  all  the  rent  and  arrears  of  rent  due  or  to 
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become  due  from  the  tenants  and  occupiers  of  the  lands  of  Gourtduff  Abbott 
and  Blanchardstown,  and  to  distrain  for  such  rents,  and  to  give  stbatthk. 
receipts  either  in  her  name  or  in  his  own  name,  and  to  do  all 
necessary  acts  for  recovering  or  receiving  the  rents,  as  if  she  were 
present,  and  did  the  same ;  she  thereby  ratifying  and  confirming 
whatever  he  should  do  in  the  premises.  To  this  power  of  attorney 
there  was  a  memorandum  attached,  dated  the  19th  of  April,  1843, 
in  these  words : 

"  Inasmuch  as  the  annexed  power  of  attorney  is  given  as  a 
remuneration  to  Mr.  Knox  for  the  accommodation  he  has  afforded 
me  in  the  loan  of  5002.,  now  lent  me  on  my  bond,  as  well  as  for  the 
repayment  thereof,  I  hereby  promise  not  to  withdraw  the  same,  or 
remove  him  from  the  receipt  of  these  rents,  even  should  I,  of  my 
own  accord,  for  my  own  purposes,  hereafter  pay  off  the  entire  of 
the  said  sum  of  500Z.  now  lent  me,  but  still  to  continue  him  in  the 
receipt  of  the  said  rents,  so  long  as  he  may  continue  to  render  me 
an  honest  and  faithful  account  thereof,  and  hand  over  the  balance 
to  me  half-yearly,  after  the  still  existing  charges  shall  be  deducted  ; 
he  giving  me,  in  that  case,  satisfactory  *security  to  the  amount  of  [  •606  ] 
two  years'  rent :  but  should  the  balance  due  on  foot  of  my  bond  be 
required  by  him,  after  the  expiration  of  five  years,  to  be  paid,  at  his 
desire  in  writing,  then  I  am  to  be  at  liberty  to  withdraw  his  power 
of  attorney,  should  I,  in  that  case,  think  fit. 

"Alicb  p.  Strattbn." 

Another  memorandum  of  the  same  date,  19th  of  April,  1848, 
was  executed  by  Mrs.  Stratten  and  Mr.  Knox.  It  was  |in  these 
words : 

"  Sir, — Inasmuch  as  you  are  now  in  the  receipt  of  the  rents  and 
profits  of  the  lands  of  Courtduffe  and  Blanchardstown,  as  my  agent, 
under  power  of  attorney,  dated  the  18th  day  of  April,  instant,  executed 
by  me  to  you  for  that  purpose,  I  hereby,  in  consideration  of  your 
having  lent  to  me  a  principal  sum  of  5002., — for  securing  the 
repayment  of  which,  with  interest  thereon  in  the  mean  time  at 
the  rate  of  6L  per  cent,  per  annum,  I  have  executed  my  bond  of  even 
date  herewith,  with  my  warrant  of  attorney  for  confessing  judgment 
thereon, — undertake  not  in  any  manner  to  revoke  such  power  of 
attorney  for  receipt  of  said  rents  until  the  entire  principal  sum  of 
500Z.,  with  interest,  costs  and  expenses  payable  in  respect  thereof, 
shall  be  fully  paid  off  and  discharged ;  and  I  hereby  undertake  to 
repay  you  the  sum  of  2002.,  in  part  payment  of  the  said  principal 


188  1846.    CH.  (IB.)    8  JO.  &  LAT.  605—607.  [r.b. 


Abbott  Bum  of  500Z.,  within  two  years  from  the  date  hereof,  by  two 
Stbattbn.  instalments,  viz.,  1001.  at  the  expiration  of  the  first,  and  1001.  at 
the  expiration  of  the  second  year,  unless  I  may  have  your  consent 
in  writing  to  the  contrary ;  and  I  agree  to  repay  you  the  remaining 
sum  of  800{.  at  the  expiration  of  three  years  from  the  date  hereof. 
And  whereas  I  have  effected  a  policy  of  insurance  upon  my  own 
[  •606  ]  life  ^ith  the  Patriotic  Assurance  *Company,  to  the  amount  of  500i., 
bearing  date  the  18th  day  of  April  instant,  at  the  annual  premium 
of  172.  Is.  &d.,  I  hereby  agree  to  assign  said  policy  of  assurance  and 
all  my  interest  therein  to  you,  as  a  collateral  security  for  repayment 
of  said  sum  of  5002.,  so  lent  by  you  to  me  as  aforesaid ;  and  I  hereby 
authorize  you  to  retain,  without  further  authority  from  me,  out  of 
such  the  annual  rents  and  proceeds  of  the  said  lands  and  premises, 
as  they  may  from  time  to  time  be  received,  and  to  apply  from  time 
to  time,  either  annually  or  at  shorter  periods,  such  sums  as  shall 
be  necessary  from  time  to  time  to  keep  up  and  maintain  the  said 
policy  of  assurance ;  and  also,  in  the  next  place,  likewise  without 
further  authority  from  me,  to  apply  from  time  to  time  such  further 
portion  of  said  rents  as  may  be  sufficient  to  pay  interest  upon  the 
principal  sum  remaining  from  time  to  time  unpaid  on  foot  of  my 
said  bond  and  judgment,  at  the  rate  of  61.  percent,  per  annum  :  but 
in  the  event  of  my  paying  you  off  the  ^um  of  200Z.  in  manner 
hereinbefore  mentioned,  then  the  remaining  sum  of  8002.  is  only  to 
be  subject  to  52.  per  cent,  per  annum.  And  if  it  shall  become 
necessary  at  any  time  to  stamp  this  agreement,  and  to  pay  any 
penalty  for  the  purpose  of  procuring  said  stamp,  or  to  take  any 
other  proceedings  to  obtain  the  full  benefit  of  the  authority  hereby 
given,  I  hereby  likewise  authorize  you,  without  further  authority 
from  me,  to  retain  out  of  such  the  rents  of  said  lands  and  premises 
such  further  sum  as  may  be  occasioned  by  reason  of  stamping  the 
same,  and  all  costs  incurred  in  any  manner  in  respect  thereof,  and 
in  enforcing  this  agreement  as  between  solicitor  and  client. 

"•Alice  P.  Strattbn." 

**  Madam, — I  agree  to  lend  you  the  sum  of  6002.  on  the  foregoing 
terms  ;  and  I  do  also  further  agree  to  allow  8002.  of  it  to  remain  in 
[  'eoT  ]  your  hands  for  five  years  certain ;  and  *af ter  the  expiration  of  said 
term  I  agree  to  give  you  six  months'  notice  in  writing  when  I  may 
wish  to  call  in  same :  and  upon  your  repaying  the  entire  of  said 
sum  of  5002.,  and  all  interest  and  costs,  in  the  manner  and  at  the 
time  agreed  upon  by  you,  I  undertake  to  deliver  up  to  you  said 
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power  of  attorney  for  receiving  your  rents :  or,  in  case  you  may  wish      Abbott 
to  continue  me  as  your  agent,  I  will  give  you  the  usual  security  as    strattbh. 
such  agent. 

"  William  Knox." 

Contemporaneously  with  the  above  documents,  Alice  P.  Stratten 
executed  an  assignment  of  the  policy  of  assurance  on  her  life  to 
William  Knox,  and  also  her  bond  and  warrant  of  attorney  in  the 
penal  sum  of  1,OOOZ.,  upon  which  he,  in  Easter  Term,  1848, 
entered  up  judgment.  This  judgment  was  docketed  on  the  20th 
of  April,  1848. 

In  the  same  Term  two  other  judgments  were  obtained  against 
Mrs.  Stratten;  one  by  Theophilus  Taylor,  for  the  sum  of  290Z., 
which  was  docketed  on  the  4th  of  May ;  and  the  other  by  John  M. 
Abbott,  for  the  sum  of  560Z.,  which  was  docketed  on  the  1st  of 
May,  1848. 

Mr.  Taylor  afterwards  presented  a  petition  for  a  receiver  under 
the  Judgment  Creditors'  Acts.  His  application  was  opposed  by 
Mr.  Knox,  who  insisted  that  he  was  in  possession  by  virtue  of  a 
prior  equitable  agreement  for  the  payment  of  his  debt ;  but  on  the 
18th  of  November,  1848,  an  order  was  made  on  Taylor's  petition 
for  the  appointment  of  a  receiver,  and  Mr.  Knox  was  put  out  of 
possession. 

The  bill  was  filed  in  December,  1848,  by  the  Bev.  Joseph  Abbott,  in 
whom  the  two  annuities  were  vested,  to  raise  the  arrears  due  on  foot 
thereof.  To  this  suit  William  Knox  and  *Theophilus  Taylor  were  [  •608  ] 
made  answering  parties ;  and  on  the  2nd  of  December,  1844,  the 
receiver  in  the  matter  was  extended  to  the  cause  of  Abbott  v.  Stratten. 
The  gale  days  in  the  tenants'  leases  were  May  and  November ;  and 
when  the  receiver  was  extended  to  the  cause,  there  remained  a 
portion  of  the  November  rents  of  1844,  which  had  not  been,  but 
were  afterwards  received  by  the  receiver. 

In  April,  1845,  a  decree  to  account  was  pronounced,  whereby  it 
was  referred  to  the  Master  to  take  an  account  of  the  sums  due  to 
the  plaintiff,  Joseph  Abbott,  on  foot  of  the  two  deeds  of  annuity ; 
and  also  an  account  of  all  charges  and  incumbrances  affecting  the 
life  estate  of  Alice  P.  Stratten  in  the  lands,  and  of  all  sum  or  sums 
of  money  payable  in  respect  thereof  respectively  ;  and  to  report  the 
priority  of  the  said  several  incumbrances,  having  regard  to  the 
appointment  of  the  receiver  in  the  matter  wherein  Theophilus  Taylor 
was  petitioner,  and  Alice  P.  Stratten  was  respondent,  and  of  the 
extension  of  said  receiver  to  the  cause. 
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Abbott  By  his  report  the  Master  found  the  sums  due  on  foot  of  the 

Btbattkn.  Annuities,  and  that  same  were  the  first  and  second  charges,  on 
the  life  estate  of  Alice  P.  Stratten  in  the  lands  of  Gourtduffe  and 
Blanchardstown,  and  upon  the  rents  and  profits  thereof  which  had 
accrued  since  the  2nd  of  December,  1844,  being  the  date  of  the 
extension  of  the  receiver  from  the  matter  to  the  cause.  He  also 
found  that  the  three  judgments  obtained  by  Knox,  Taylor,  and 
Abbott,  being  of  the  same  Term,  were  of  equal  degree,  and  had  no 
priority  as  against  each  other ;  but  that,  as  regarded  the  other 
incumbrances  mentioned  in  his  report,  the  said  judgments  were  the 
[  *609  ]  third  charge  on  the  life  estate  of  Alice  P.  Stratten,  and  *on  the 
rents  and  profits  thereof  which  had  accrued  since  the  said  2nd  of 
December,  1844.  And  he  further  reported  that  the  rents  which 
accrued  due  subsequently  to  the  appointment  and  prior  to  the 
extension  of  the  receiver  to  the  cause,  that  is  to  say,  the  galea 
of  rent  which  became  due  respectively  on  the  1st  of  May  and  the 
1st  of  November,  1844,  were  applicable  to  the  payment  of  the 
demands  of  Theophilus  Taylor  in  preference  and  priority  to  all 
other  claims  and  demands ;  and  that  the  rents  which  had  accrued 
or  should  accrue  subsequently  to  the  said  2nd  of  December,  1844, 
were  applicable  to  and  chargeable  with  the  payment  of  the  demands 
of  the  plaintiff  and  the  other  parties,  according  to  their  respective 
priority,  as  reported. 

To  this  report  several  exceptions  were  taken  by  William  Knox. 

1.  For  that  the  Master  had  not  found  that  William  Knox  had 
agreed,  by  the  agreement  bearing  date  the  19th  of  April,  1848,  to 
lend  Alice  P.  Stratten  the  said  sum  of  5002.  upon  the  terms  mentioned 
therein. 

8.  That  the  Master  ought  to  have  found  that  W.  Knox  waa 
entitled  to  have  the  sum  due  to  him  on  foot  of  his  judgment,  as 
being  likewise  due  and  owing  and  secured  to  him  by  and  on  foot 
of  said  agreement  and  power  of  attorney ;  and  to  stand  in  point  of 
priority  next  to  the  plaintiff's  demands,  and  in  priority  over  the 
judgments  of  the  defendants,  Taylor  and  John  M.  Abbott. 

Mr.  Serjeant  Warren  and  3/r.  S.  B.  Miller^  for  William  Knox : 

[  *610  ]  Knox  is  entitled  to  the  priority  he  claims  over  Taylor  *and  Abbott : 

though  the  three  judgments  are  of  the  same  Term,  yet  Knox's  was 
first  docketed.  Also,  Knox's  debt  is  secured  on  the  rents  of  the 
estate  by  his  contract  with  Mrs.  Stratten.  He  is  an  equitable 
mortgagee  of  the  lands ;  and  in  respect  of  his  mortgage  is  entitled 
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to  enforce  his  charge  in  priority  to  the  other  judgment  creditors,      Abbott 
even  thoagh  they  have  taken  the  land  in  execution  :  Whitworih  v.    STSATTxir. 
Gaugain{i).    It  is  true  that  Enox  is  also  a  judgment  creditor,  but 
his  judgment  is  only  a  part  of  the  security  which  he  stipulated  for. 

Mr,  Moore  and  Mr.  IncCj  for  Theophilus  Taylor : 

*  *  There  is  no  mention  made  of  paying  the  principal  out  of  [  6ii  ] 
the  rents :  Mitchell  v.  Eades  (2),  recognised  by  Sir  W.  Grant  in 
Lepard  v.  Vernon  (3).  This  ground  of  opposition  was  relied  on  by 
Mr.  Enox,  as  cause  against  the  appointment  of  the  receiver  upon 
the  petition  of  Mr.  Taylor ;  but  the  Masteb  of  the  Bolls  was  of 
opinion  that  an  agreement  not  to  revoke  a  power  of  attorney  was 
only  good  as  between  the  principal  parties,  but  was  inoperative  as 
against  creditors. 

Mr.  S.  B.  Miller,  in  reply : 

In  Mitchell  v.  Eades  the  question  was  whether  a  power  of 
attorney  was  revoked  by  the  death  of  the  grantor.  Here  the 
grantor  is  living ;  and  it  is  established  that  a  power  of  attorney, 
coupled  with  an  interest,  is  not  revocable  during  the  life  of  the 
grantor. 

Thb  Lobd  Ghancbllob: 

At  present  I  do  not  see  where  the  difficulty  lies;  but,  in 
consequence  of  the  turn  which  the  argument  has  taken,  I  will 
consider  the  case. 

Thb  Lobd  Chancbllob:  Junei. 

I  postponed  the  consideration  of  the  question  before  me  yester- 
day, not  from  any  difficulty  arising  in  my  own  mind,  but  because 
of  the  doubt  recently  thrown  upon  the  law.  *  There  are  two  [•612] 
questions:  first,  what  is  the  meaning  and  operation  of  the 
instruments  of  the  19th  of  April,  1848?  and  secondly,  if  these 
amount  to  an  agreement  to  secure  the  money  on  the  land,  has 
that  security  priority  over  the  judgments  ?  It  was  scarcely  con- 
tended that  the  judgments,  as  between  themselves,  had  any 
priority ;  therefore,  it  is  not  necessary  to  touch  on  that  subject. 
It  appears  that  Mrs.  Stratten  had  appointed  Mr.  Enox  her  land 
agent  by  a  power  of  attorney ;   and  then,  by  the  agreement  of 

(1)  64  B.  B.  358  (3  Uaro,  416).  (3)  13  B.  B.  13  (2  Y.  &  B.  53). 

{2}  Flee.  Ch.  126. 
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Abbott  April,  1848,  reciting  that  she  had  done  so,  and  in  consideration  of 
&TBATTBK.  ^^^  having  lent  her  5002.  (for  the  securing  the  repayment  whereof, 
with  interest,  she  had  executed  to  him  her  bond  with  warrant  of 
attorney),  she  undertook  not  to  revoke  the  power  of  attorney  until 
the  entire  principal  sum  of  5002.  and  interest  should  be  paid ;  and 
then  she  stipulated  and  agreed  that  Mr.  Kdoz  should  retain  the 
amount  of  the  premiums  on  a  policy  of  assurance  on  her  life,  and 
the  interest  on  the  5002.  out  of  the  rents,  and  that  the  principal 
money  should  be  paid  by  certain  instalments:  and  Mr.  Enox 
agreed  to  lend  the  5002.  upon  those  terms. 

Upon  the  whole  of  this  document,  and  independently  of  the 
question  of  its  being  a  power  of  attorney,  I  do  not  doubt  that  this 
is  a  clear  agreement  to  secure  the  money  on  the  land ;  and,  there- 
fore, it  is,  I  think,  an  equitable  mortgage.  I  was  referred  to  the 
case  of  Mitchell  v.  Fades  (i),  in  which  it  was  held  that,  although  a 
power  of  attorney  was  made  in  terms  irrevocable,  as  this  was, 
yet  that  was  immaterial,  inasmuch  as  it  is  in  its  nature  revocable. 
That  case  is  no  authority  upon   the  question  now  before  me. 

[  *618  ]  Shortly  after  it  was  decided,  it  was  held,  contrary  to  the  ^decision 
in  it,  that  there  might  be  an  equitable  assignment  of  wages.  It 
was,  however,  considered  doubtful,  as  late  as  Lord  Hardwickb's 
time,  whether  a  power  of  attorney,  made  upon  valuable  considera- 
tion, could  be  revoked  ;  but  since  that  time  the  question  has  been 
set  at  rest.  Lord  Kenyon,  in  Walsh  v.  Whitcomb  (2),  said  :  "  There 
is  a  difference  in  cases  of  powers  of  attorney ;  in  general  they  are 
revocable  from  their  nature,  but  there  are  these  exceptions  :  where 
a  power  of  attorney  is  part  of  a  security  for  money,  there  it  is  not 
revocable ;  where  a  power  of  attorney  was  made  to  levy  a  fine,  as 
part  of  a  security,  it  was  held  not  to  be  revocable.  The  principle 
is  applicable  to  every  case  where  a  power  of  attorney  is  necessary 
to  effectuate  any  security ;  such  is  not  revocable."  And  in  the 
late  case  of  GatLsson  v.  Moreton  (3),  a  man,  being  indebted,  gave  a 
power  of  attorney  to  his  creditor,  authorizing  him  to  surrender  a 
copyhold  estate  of  the  debtor  to  the  use  of  such  person  as  might 
become  the  purchaser  thereof;  and  also  to  sell  the  estate  and 
receive  the  purchase-money.  Under  this  power  the  creditor  sold 
the  estate ;  but,  before  the  sale  was  completed  by  a  surrender  of 
the  premises,  the  debtor  revoked  the  power ;  and  the  question  was, 
whether  the  debtor  had  or  had  not  died  seised  of  the  lands ;  for 

(1)  Free.  Ch,  125 ;  also  reported  in  (2)  2  Esp.  565. 

2  Vem.  391.  (3)  34  B.  E,  558  (10  B.  &  0.  731). 
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Stbattsk. 


afterwards,  in  his  lifetime,  and  notwithstanding  the  revocation,  Abbott 
the  creditor  sarrendered  the  estate  to  the  purchaser:  and  Lord 
Tbntbrdbn  said  the  question  whether  the  debtor  died  seised  of  the 
premises  depended  on  this,  whether  he  could  revoke  the  power 
given  to  the  creditor.  The  Court  thought  that  it  was  not  a  simple 
authority  to  sell  and  surrender  the  premises,  but  an  authority 
coupled  with  an  interest ;  for  the  creditor  was  to  apply  the  proceeds 
in  liquidation  of  a  debt  due  to  himself  *and  his  partners ;  and  [  *614  ] 
there  were  several  cases  in  which  it  had  been  held  that  such  an 
authority  cannot  be  revoked.  I  apprehend,  therefore,  that  the 
authorities  render  it  clear  that  this  instrument,  which  was  made 
irrevocable,  cannot  be  revoked ;  and  even  if  it  had  not  been  made 
irrevocable,  yet,  having  been  made  for  valuable  consideration,  I 
should  be  of  opinion,  upon  the  authorities,  that  it  was  not  revoc- 
able. Then,  considering  it  as  a  continuing,  binding  instrument, 
I  take  it  to  be  perfectly  clear  that  it  amounts  to  an  equitable 
mortgage. 

This  brings  me  to  the  second  point :  does  such  a  mortgage  take 
precedence  or  not  of  the  subsequent  judgments,  however  bond  fide 
they  may  be,  and  supposing  them  to  have  been  obtained  for  valuable 
consideration  and  without  notice  of  the  equitable  mortgage  ?  I  can 
only  say  that,  ever  since  I  have  been  in  the  profession,  I  have 
considered  that  a  settled  point ;  and  down  to  the  time  a  question 
was  raised  upon  it  in  Whitworth  v.  Oaugain,  reported  in  Craig  & 
Phillips,  380, 1  never  entertained  a  doubt  upon  the  subject :  and  I 
have  repeatedly  acted  in  this  Court  upon  the  rule  that  an  agreement, 
binding  property  for  valuable  consideration,  though  equitable  only, 
will  take  precedence  over  a  subsequent  judgment,  whatever  may  be 
the  consideration  for  it,  and  whether  obtained  in  invitum  or  by 
confession.  This  is  not  denied  to  be  so  in  the  case  of  a  purchase ; 
and  an  equitable  mortgage  is,  pro  tanto,  a  purchase  in  the  strict 
sense  of  the  term.  The  agreement  (for  that  is  really  the  question) 
is,  in  this  Court,  the  mortgage.  It  is  the  pledge.  The  mere  legal 
operation  of  the  instrument  goes  for  nothing ;  the  agreement  itself 
is,  in  the  view  of  a  court  of  equity,  equivalent  to  the  execution  of 
a  mortgage.  It  would  be  pedantry  to  go  through  the  cases  on  this 
subject,  *after  the  full  review  of  them,  in  the  case  to  which  I  have  [  *616  ] 
referred,  when  it  was  before  Yice-Chancellor  Wigram  (i).  I  fully 
agree  in  his  conclusion.    I  must,  therefore,  overrule  the  Master's 

(1)  64  B.  B.  348  (3  Hare,  416),  afterwards  afBimed  on  appeal,  as  reported  in 
1  Ph.  728.    See  64  B.  B.  365.— 0.  A.  S. 
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ikBBOTT      report,  and  declare  that  this  is  a  valid  equitable  mortgage,  binding 
Stbattbm.     on  the  property  as  against  the  subsequent  judgment  creditors. 

I  take  it  for  granted  that  the  Master  was  led  to  make  this  report 
by  what  is  stated  by  him  to  have  passed  upon  the  appointment  of 
the  receiver ;  for  I  see,  from  other  parts  of  his  report,  that  he  him- 
self has  given  priority  to  a  binding  equitable  charge  over  subsequent 
legal  judgments.  The  way  in  which  I  account  for  what  has  taken 
place  is  this :  the  Court  has  frequently  held  that,  where  a  receiver 
on  a  judgment  is  applied  for,  the  Act  of  Parliament  renders  it 
imperative  on  the  Court  to  grant  the  receiver;  just  as  the  judgment 
creditor  could  have  obtained  an  elegit,  for  the  receiver  comes  in  the 
place  of  the  elegit;  but  that  does  not  decide  the  question  of  equitable 
right  between  the  parties.  For,  considering  the  appointment  of  a 
receiver  as  a  legal  execution,  given  by  the  Act  in  lieu  of  the  elegit, 
then,  just  as  the  elegit  creditor  would  be  bound  by  the  equity  I  am 
now  administering,  so  I  apprehend  that  he  who  comes  in  under  the 
Receiver  Act,  and  obtains  the  appointment  of  a  receiver  in  lieu  of 
an  execution  by  elegit,  is  bound  by  the  same  equity,  and  to  the  same 
extent,  in  the  like  circumstances.  Therefore,  though  the  appoint- 
ment of  the  receiver  over  the  possession  of  Mr.  Enox  was  right, 
that  will  not  prevent  me  from  making  the  declaration  I  have 
already  made. 
Allow  the  first  and  third  exceptions. 

Jvms  8.  At  the  sitting  of  the  Court  this  day,  the  Lord  Chancellob  said, 

r  GicT]  ^^  observed  that  there  was  an  appeal  from  the  decision  of  Sir  J. 
WiORAM,  V.-C,  in  Whitworth  v.  Gaugain,  then  standing  for  judg- 
ment ;  and,  therefore,  although  he  did  not  then  propose  to  vary  the 
order  he  had  made,  for  he  had  no  doubt  about  it,  he  thought  it 
better  to  let  the  case  stand,  until  it  was  seen  how  the  appeal  would 
be  decided ;  and  that,  if  the  decree  in  Whitworth  v.  Gaugain  were 
reversed,  the  case  could  be  spoken  to  again. 

JwM  4.  By  the  fourth  exception  it  was  insisted  that  the  Master  should 

have  found  that  Mr.  Knox  was  entitled,  on  foot  of  the  agreement  of 
the  19th  of  April,  1848,  to  the  sum  of  QL  for  the  expenses  of  stamping 
the  said  agreement,  and  other  costs  in  relation  thereto. 

Mr.  Serjeant  Warren  stated  the  agreement. 

Thb  Lobd  Chancellob: 
This  is  an  attempt  to  evade  the  provisions  of  the  Stamp  Act,  by 
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omitting  to  stamp  the  agreement  at  the  time  of  its  execution,  and  Abbott 
providing  that,  if  it  shall  afterwards  become  necessary  to  stamp  it,  btbattbk. 
the  borrower  shall  pay  the  expense.  How  can  I  carry  into  execution 
such  an  evasion  of  the  law  ?  It  was  a  favour  to  Mr.'  Enox  to  allow 
him  to  have  the  stamp  affixed  on  payment  of  the  penalty,  and  I 
cannot  permit  him  to  throw  the  penalty  upon  Mrs.  Stratten.  I 
think  that  he  is  entitled  to  be  repaid  the  amount  of  the  stamp  duty, 
but  not  of  the  penalty  for  stamping  the  agreement.  He  must  bear 
that  himself. 

The  second  exception  was  that  the  Master  should  have  *found  [  *617  ] 
that  Mr.  Enox  was  entitled,  by  virtue  of  the  power  of  attorney  of 
the  18th  of  April,  and  of  the  agreement  of  the  19th  of  April,  1848, 
to  receive  so  much  of  the  rents  brought  in  by  the  receiver  in  the 
matter  of  Taylor,  petitioner,  and  Stratten,  respondent,  as  was 
composed  of  or  produced  by  the  half-year's  gale  of  rent  up  to  and 
ending  the  1st  of  November,  1848. 

The  sixth  exception  was  that  the  Master  had  found  that  the  rents  Juns  4. 
which  accrued  due  subsequently  to  the  appointment,  and  prior  to 
the  extension  of  the  receiver  to  the  cause,  were  applicable  to  the 
payment  of  the  demands  of  Theophilus  Taylor,  in  preference  and 
priority  to  all  other  claims  and  demands ;  whereas  he  ought  not  to 
have  BO  found,  as  far  as  regarded  any  portion  of  such  rents  as  were 
received  by  the  receiver  subsequent  to  the  order  extending  the 
receiver  to  the  cause,  and  afterwards  brought  into  Court  to  the 
credit  of  the  cause  and  matter. 

Mr.    Serjeant    Warren    and    Mr.    S.   B.    Miller,    for    Mr. 
Knox.     *    ♦    ♦ 

Mr.  Moore   and  Mr.  Ince    for  Taylor,    [cited  Morrogk    v.       [618] 
Hoare  (i)]. 

Mr.  S.  B.  Miller,  in  reply.  [  619  ] 

Thb  Lobd  Chancbllob  :  Jun§  lo. 

In  this  case  the  receiver  was  appointed  in  November,  1848,  upon 
the  petition  of  a  judgment  creditor.  The  receiver  was  extended  in 
December,  1844,  to  the  cause  of  a  prior  annuity  creditor,  with  a 
term  of  years  to  secure  it.  The  bill  was  filed  in  December,  1848, 
and  the  judgment  creditor  was  made  a  party  to  it.  The  rent  in 
dispute  was  due  when  the  receiver  was  extended  to  the  causoi  but 

(1)  5  Ir.  Eq.  Bep.  195. 
B.B. — VOL.  Lzzn.  10 
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Abbott      was  not  received  until  November,  1845.    The  qnestion  is,  to  whom 
8TBATTBN.    cLooB  it  belong. 

In  the  case  of  Morrogh  v.  Hoare  there  were  several  judgment 
creditors,  for  one  of  whom  a  receiver  was  appointed,  and  for  the 
others  extended ;  and  a  bill  having  been  subsequently  filed  by  a 
prior  incumbrancer,  to  have  his  charge  raised  out  of  a  term  of  years, 
the  receiver  was  extended  to  the  cause ;  and  it  was  held  that  rents 
due  and  received  before  the  receiver  was  extended,  but  still  lodged 
in  Court,  belonged  to  the  judgment  creditors,  to  the  exclusion  of 
the  plaintiff  in  the  cause.  The  case,  therefore,  is  similar  to  this, 
save  in  the  important  circumstance  that  the  rents  here  were  received 
after  the  receiver  was  extended  to  the  cause.  I  think  that  Morrogh 
V.  Hoare  was  rightly  decided.  In  Salt  v.  Lord  Donegal  (which  is 
correctly  explained  in  the  reporter's  note  in  Ir.  Eq.  Bep.  (i) ),  and  in 

[  •620  ]  the  *judgment  of  the  Master  op  thb  Bolls  (2),  I  considered  the 
rule  as  settled.  This  rule  prevails  as  between  claimants  under 
different  causes,  and  as  between  parties  to  a  suit  and  a  judgment 
creditor  who  has  proceeded  under  the  Sheriffs'  Act  (3).  But,  as  the 
Master  of  the  Bolls  observed,  the  receiver  being  appointed  under 
the  Sheriffs'  Act,  which,  although  it  provides  distinctly  for  the 
administration  of  the  rents  between  conflicting  judgment  creditors, 
is  silent  with  respect  to  the  claims  of  mortgagees  or  specific  incum- 
brancers coming  into  conflict  with  those  of  judgment  creditors, — this 
case  must  be  considered  as  involving  two  questions ;  the  first  is,  as 
to  the  right  of  a  prior  incumbrancer  to  the  rents  received  by  the 
receiver  appointed  at  the  instance  of  a  puisne  creditor,  after  he  was 
extended  to  the  suit  of  the  prior  creditor,  but  due  before ;  and  the 
second  is,  whether  the  prior  incumbrancer  either  acquires  or  losea 
anything  by  the  effect  of  the  Sheriffs'  Act.  The  first  question,  I 
think,  admits  of  no  doubt.  The  rents  not  received  would  belong  to 
the  prior  creditor  from  the  time  he  extended  the  receiver,  unless  his 
right  is  affected  by  the  Sheriffs'  Act.  The  case,  therefore,  depends 
upon  the  true  meaning  of  that  Act.  I  shall  consider  (1)  to  whom 
arrears  due  at  the  time  a  receiver  is  appointed  for  a  judgment 
creditor  belong ;  and  (2)  to  whom  arrears  due  at  the  time  a  receiver 
is  extended  to  the  matter  of  a  prior  judgment  creditor  belong. 

(1)  I  regret  to  find  that  authorities  for  which  I  feel  the  highest 
respect  have  taken  a  view  of  this  question  in  which  I  am  unable  to 
concur.    It  should  be  4)ome  in  mind,  that,  whilst  the  Act  had  for 

(1)  2  Ir.  Bq.  Rep.  49.  202. 

(2)  Morrogh  v.  Hoare,  6  Ir.  Eq.  Bep  (3)  6  &  6  WiU.  IV.  c.  66. 
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its  object  the  easy  remedy  of  the  appointment  of  a  receiver  in  lieu  Abbott 
of  an  elegit  and  an  inquisition  under  it,  it  did  not  confine  the  creditor  stbattkit. 
to  the  bare  ^rights  to  which  he  would  be  entitled  under  an  elegit,  [  *62i  ] 
but  gave  to  him,  for  example,  the  entirety  of  the  estate  of  which 
before  a  moiety  only  would  have  been  liable.  The  object  of  the  Act, 
therefore,  was  not  only  to  change  the  remedy,  but  to  extend  the 
relief.  On  the  other  hand,  it  made  the  creditor  liable  for  any  loss 
occasioned  by  his  default  or  neglect  in  compelling  the  receiver  to 
account.  As  to  the  right  of  the  creditor  to  the  arrears  due  when 
the  receiver  is  appointed,  the  receiver  is  to  apply  the  sums  received 
as  the  Court  shall  direct  (sec.  82) ;  and  the  tenants  are  to  be  required 
to  pay  to  him  ^'  all  rents  due,  or  which  shall  become  due  by  them :  '* 
and  the  liability  of  the  creditor  to  make  the  receiver  account  is  not 
confined  to  any  particular  arrears.  The  Act  is  wholly  silent  as  to 
the  right  of  the  owner  of  the  estate  to  the  arrears  due  at  the  time 
of  the  appointment.  As  the  statute  gave  to  the  creditor  the  whole 
of  the  estate  instead  of  half  of  it,  I  am  not  surprised  to  find  that  it 
also  gave  to  him  the  arrears  due  at  the  time  the  receiver  was 
appointed.  This  addition  to  the  security  enures  to  the  benefit  of 
the  debtor,  as  it  of  course  goes  in  liquidation  of  the  debt.  The 
receiver  is  appointed  upon  the  application  of  the  creditor,  for  the 
payment  of  his  debt,  and  the  owner  can  have  no  right  to  the  rents 
thereafter  to  become  due,  until  the  debt  is  satisfied ;  and  no  distinc- 
tion is  made  by  the  statute  between  the  arrears  and  the  rents  to 
become  due.  I  consider  the  right  of  the  creditor,  till  satisfied,  to 
be  co-extensive  with  the  right  of  the  receiver  to  receive.  Whatever 
the  latter  recovers,  the  former  is  to  have  applied  to  his  debt.  It 
was  a  wise  arrangement  to  allow  the  arrears  to  go  with  the  estate. 
It  prevented  a  double  distress,  and  excluded  the  owner  from  all 
interference  with  the  tenants  after  the  receiver  was  appointed.  If 
the  Legislature  had  intended  the  arrears  to  be  paid  to  the  owner, 
*no  doubt  that  intention,  which,  if  carried  into  eflfect,  would  have  [  •®23  ] 
led  to  disputes  and  double  accounting,  would  have  been  expressed. 
The  doubts  thrown  upon  the  rights  of  the  creditor  to  the  arrears  by 
the  C!ourt  of  Exchequer  in  Barry  v.  Wilkinson  (i),  and  the  opinion 
expressed  in  Coleman  v.  Mason  (2),  and  by  Sir  M.  O'Loohlbn,  proceed 
upon  the  grounds  that  the  creditor  had  no  such  right  as  an  elegit 
creditor,  and  that  the  statute  does  not  give  him  any  title  to  the 
by-gone  rents  in  the  hands  of  the  tenant  when  the  receiver  is 
appointed.  It  appears  to  me  that  the  right  of  the  creditor  is  no 
(1)  3  Ir.  Eq.  Eep.  664.  (2)  4  Ir.  Eq.  Eep.  427. 
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Abbott  longer  to  be  decided  with  reference  to  his  remedies  as  an  elegit 
Stbattkn.  creditor,  but  that,  as  his  receiver  is  expressly  directed  to  receive  the 
arrears,  and  they  are  not  appropriated,  they  are  made  liable  to  the 
demand  of  the  creditor  by  the  statute.  This  gives  effect  to  the  plain 
words  of  the  statute,  does  no  violence  to  them,  and,  in  my  opinion, 
effectuates  the  intention  of  the  Legislature.  The  order  appointing 
the  receiver  makes  no  distinction  as  to  the  manner  of  his  accounting 
for  the  arrears ;  and  I  find  upon  inquiry  from  the  Masters  of  the 
Court,  that  in  practice  the  right  of  the  creditor  is  not  disputed ;  for 
there  is  no  instance  of  the  arrears  having  been  claimed  by  the  owner, 
but  they  have  invariably  been  treated  as  part  of  the  general  fund, 
and  applied  to  the  satisfaction  of  the  debt.  Perhaps  there  is  one 
instance — a  very  complicated  case — ^in  which  the  claim  has  been 
made;  but  that  ought  not  to  disturb  the  general  current  of  the 
authorities,  and  the  opinion  of  the  profession. 

The  second  question  upon  the  Act  is,  to  which  of  the  judgment 
creditors  do  the  arrears  due  at  the  time  the  receiver  is  extended, 
[  *628  ]  belong  ?  It  is  always  supposed  that  *the  prior  creditor  is  the  one 
extending  the  receiver.  If  I  am  right  upon  the  first  point,  viz.,  that 
the  arrears  due  when  the  receiver  was  appointed  belong  to  the 
creditor,  as  against  the  owner,  it  would  only  be  reasonable  in  the 
second  case,  that  the  arrears  due  when  the  receiver  was  extended, 
should  belong,  as  against  the  first  petitioner,  to  the  prior  creditor. 
But  this  must  depend  upon  the  provisions  of  the  Act  of  Parliament. 
Now  the  Act  first  provides  (sec.  82)  that  the  Court  may  extend  the 
receiver  from  the  matter  of  the  petition  of  one  creditor  to  the  matter 
of  the  petition  of  any  other  or  others ;  and  may  order  "  the  rents 
and  profits  "  to  be  applied  according  to  the  priority  of  each,  as 
ascertained  by  the  date  of  the  entry  of  the  judgment.  This  was 
just,  and  according  to  the  right  of  the  creditors  as  between  each 
other,  but  it  does  not  point  out  the  period  from  which  the  priority 
shall  take  effect.  This  is  supplied  by  sec.  88,  which  enacts  that,  in 
case  any  sum  shall  be  received  by  any  receiver,  before  an  order  to 
extend  him  to  the  matter  of  another  petition,  the  money  so  received 
by  him  shall  be  paid,  under  the  orders  of  the  Court,  as  it  would 
have  been  if  such  further  order  extending  him  had  not  been  made. 
But  in  distributing  the  funds  thereafter  to  be  received,  the  Court  is 
to  have  regard  to  the  rights  of  the  person  or  persons  at  whose 
instance  the  order  extending  the  receiver  was  made.  But  the 
Court  has  power  to  direct  in  any  case  the  costs  of  appointing  the 
receiver  to  be  paid  out  of  *'  the  funds  collected  by  the  receiver," 
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without  regard  to  the  priority  of  the  person  on  whose  application  Abbott 
the  receiver  was  appointed.  This  section,  as  a  sapplement  to  stbatteh. 
sec.  82,  provides  for  the  period  when  the  different  rights  to  the 
rents  shall  accrue.  The  creditor  obtaining  the  receiver  will,  of 
course,  retain  all  that  he  has  received ;  and  what  has  been  actually 
received  by  the  receiver  who  represents  *him  will  equally  belong  to  [  •624  ] 
him.  This  is  quite  right.  But  when  a  prior  creditor  extends  the 
receiver,  which  is  equivalent  to  the  appointment  of  a  new  one, 
another  and  a  paramount  right  springs  up ;  and  this  creditor,  like 
the  former  one,  takes  the  estate,  through  the  receiver,  with  the 
benefit  of  the  arrears.  The  creditor  first  in  motion  has  all  the 
benefit  of  his  diligence,  but  no  more.  As  the  prior  creditor,  who 
has  been  negligent,  has  the  benefit  of  the  appointment  procured  by 
the  puisne  creditor,  it  is  but  just  that  the  costs  incurred  in  the 
appointment  should  be  borne  out  of  the  funds ;  and  this,  accordingly, 
is  provided  for,  notwithstanding  the  priority  of  the  creditor  extending 
the  receiver.  But  this  very  provision  shows  that  the  puisne  creditor 
is  not  to  obtain  any  other  priority  over  him,  after  the  order  extending 
the  receiver.  Sections  82  and  88,  taken  together,  provide  for  the 
legal  priorities  after  a  receiver  is  extended,  and  expressly  declare 
over  what  rents  the  priority  shall  extend.  The  provisions  are  free 
from  ambiguity,  and,  as  it  appears  to  me,  do  complete  justice 
between  the  parties. 

[The  Lord  Chancellor  then  discussed  and  disposed  of  some  Irish 
cases  in  which  a  different  construction  had  been  placed  upon  the 
Act,  but  it  is  no  longer  necessary  to  refer  to  those  cases.] 


BAYLY  V.  WILKINS.  i846. 

(3  Jo.  &  Lat  630—636.)  JuneV!. 

The  heir-at-law,  who  was  also  the  personal  representative  of  a  deceased  Sib  Edwabd 
debtor,  purchased  up  an  incumbrance  on  the  estate  for  less  than  the  sum  ?^f^* 

due  on  foot  of  it:  Held,  under  the  circumstances,  that  he  was  entitled  to        ^  g_\ 
the  full  amount  of  the  sum  secured  by  it  as  against  a  subsequent  incum-        ^        ^ 
brancer,  a  solicitor,  who  advised  the  purchase  as  a  means  of  providing  for 
the  heir,  and  did  not  disclose  that  the  purchase  would  enure  to  his  own 
benefit. 

By  indenture,  dated  the  29th  of  March,  1817,  William  Wilkins 
granted  to  Peter  Carroll  an  annuity  of  66Z.  4«.,  for  the  life  of  the 
grantor,  to  be  issuing  out  of  certain  houses  and  premises  situate  in 
the  county  of  Meath,  of  which  he  was  seised  in  fee ;  and  secured 
the  same  by  a  term  of  500  years.    Peter  Carroll  afterwards  died, 
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Batlt  having  devised  the  annuity  to  hie  daughter  Anne.  By  another 
WiLKiira.  indenture^  dated  the  1st  of  January,  1820,  William  Wilkins  mort- 
gaged the  same  houses  and  premises  to  William  James  Bradley. 
This  mortgage,  and  the  sum  due  on  foot  of  it,  became  vested  in 
Benjamin  Bayly  by  deed  of  assignment  of  the  11th  of  April,  1829 ; 
who  assigned  the  same  to  Sibthorpe  Bayly,  his  uncle  and  the  plaintiff 
in  this  cause,  by  deed  of  the  12th  of  June,  1848. 

In  April,  1825,  Anne  Carroll  filed  a  bill  to  raise  the  arrears  of  the 
annuity,  but  omitted  to  make  Bradley  a  party  to  the  suit.  In  1829, 
before  that  suit  came  to  a  hearing,  William  Wilkins  was  discharged 
as  an  insolvent,  and  all  his  property  was  vested  in  the  provisional 
assignee  of  the  Court.  No  other  assignee  was  appointed  in  that 
matter.  In  1888  W.  Wilkins  was  again  discharged  as  an  insolvent ; 
and  upon  that  occasion  he  assigned  all  his  property  to  Patrick 
Conrahy,  the  assignee  appointed  by  the  Court.  In  March,  1886, 
William  Wilkins  died  intestate,  leaving  the  defendant,  William  Noy 
Wilkins,  then  an  infant  of  tender  years,  his  eldest  son  and  heir-at- 
law,  who,  in  1844,  obtained  administration  to  him  as  hereinafter 
mentioned,  though  he  left  no  personal  property.  In  February,  1885, 
[  *63i  ]  *the  suit  of  1825  was  revived  by  Anne  Carroll  and  her  then  husband, 
John  Hendrick.  In  May,  1889,  a  receiver  was  appointed  in  that  suit ; 
and  in  February,  1841,  a  final  decree  was  pronounced  for  payment  of 
the  arrears  of  the  annuity,  amounting  to  the  sum  of  688Z.  IBs.  6d. 
In  1844,  William  Noy  Wilkins,  by  the  advice  and  with  the  con- 
currence and  approbation  of  the  defendant,  Sibthorpe  Bayly  (who 
was  a  solicitor,  and  a  friend  of  W.  Wilkins,  deceased),  and  of  one 
John  Patten,  entered  into  a  treaty  with  John  Hendrick  for  the 
purchase  of  his  interest  under  the  decree  in  the  annuity  cause. 
The  sum  ultimately  agreed  upon  as  the  price  to  be  given  was  120Z., 
and  Wilkins  being  without  means  of  paying  that  sum.  Patten  agreed 
to  advance  it  for  him,  upon  the  decree  being  assigned  to  a  trustee 
upon  trust  to  repay  him  the  sum  so  advanced,  and,  subject  thereto, 
in  trust  for  W.  N.  Wilkins  absolutely  :  and  accordingly,  by  indenture 
of  the  12th  of  March,  1844,  John  Hendrick,  in  consideration  of  120^, 
assigned  the  decree  and  all  benefit  thereof  to  Robert  Orr  absolutely. 
No  trust  was  expressed  upon  the  face  of  this  instrument,  but  it  was 
admitted  to  be  upon  the  trusts  above  mentioned.  In  February, 
1844,  Mr.  Patten  was,  in  pursuance  of  the.  advice  of  plaintiff, 
appointed  assignee  of  William  Wilkins,  the  insolvent,  in  the  place  of 
Conrahy,  who  had  died ;  and  W.  N.  Wilkins,  at  the  instance  of  the 
plaintiff,  procured  administration  to  his  father  to  be  granted  to  him. 
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The  present  bill  was  filed  against  W.  B.  Wilkins,  Patten,  and  Orr,  Batlt 
to  foreclose  the  mortgage  of  1820 ;  and  it  prayed,  inter  alia,  that  wilkhtb. 
Orr,  or  his  cestui  que  trusts,  might  be  allowed,  as  against  the 
plaintiff,  the  sum  actually  paid  for  the  assignment  of  the  decree  of 
1841  only,  with  interest  *thereon.  The  defendants  insisted  that  [  *6'3  ] 
the  assignment  to  Orr  was  made  by  the  advice  and  with  the  con- 
currence of  the  plaintiff,  and  for  the  purpose  of  benefiting  the 
defendant,  Wilkins;  and  that  he  was  entitled,  as  against  the 
plaintiff,  to  the  full  sum  mentioned  in  the  decree  of  1841.  Mr. 
Patten,  having  been  examined  for  the  defendant  Wilkins,  deposed 
that,  in  the  beginning  of  the  year  1844,  he  had  a  conversation  with 
the  plaintiff,  relative  to  the  purchasing  up  the  claims  of  the  parties 
named  in  the  decree :  that  he  called  upon  him  at  his  house,  in  order 
to  consult  him  as  to  what  steps  would  be  proper  to  take  to  put 
forward  William  Noy  Wilkins*s  claims  on  the  property :  that  the 
plaintiff  stated  to  him,  upon  that  occasion,  that  he  could  not  act 
professionally  for  W.  N.  Wilkins,  as  he  was  concerned  for  his  nephew, 
Benjamin  Bayly,  who  had  a  claim  upon  the  property ;  but  advised, 
as  the  best  means  of  forwarding  the  claims  of  W.  N.  Wilkins,  that 
the  debts  and  demands  to  which  the  property  of  the  late  William 
Wilkins  was  liable,  amongst  the  rest  the  sums  decreed  due  in  the 
above  cause,  should  be  purchased  up,  in  part,  for  W.  N.  Wilkins, 
and  that  the  property  should  be  then  brought  to  a  sale :  that  he 
consulted  the  plaintiff,  being  much  interested  as  a  friend  of  W.  N. 
Wilkins ;  that  he  did  not  remember,  upon  that  occasion,  having 
stated  that  any  person  was  negotiating  for  the  purchase  of  the 
interest  in  the  decree :  that  some  time  afterwards  he  had  a  conversa- 
tion with  the  plaintiff,  as  to  the  means  by  which  the  purchase  was 
to  be  effected,  and  told  him  that  he  would  advance  the  money  if  it 
could  be  eligibly  done,  to  which  the  plaintiff  made  no  objection : 
that  subsequently,  when  he  acquainted  the  plaintiff  that  the  decree 
had  been  purchased  in  trust  for  W.  N.  Wilkins,  he  appeared  to  be 
dissatisfied,  and  went  away :  that  the  plaintiff  approved  of  the  pro- 
posed plan  of  proceeding,  and  pointed  out  the  way  in  which  it  *should  [  *63S  ] 
be  carried  on,  and  expressed  himself  in  terms  of  approbation  of  it, 
and  fully  concurred  in  it :  and  that  he  (Patten)  acted  from  the  very 
beginning  in  what  he  conceived  to  be  in  pursuance  of  the  plaintiff's 
directions,  and  that  he  became  the  assignee  of  W.  Wilkins  at  the 
plaintiff's  strong  recommendation,  who  stated  that  it  would  be  for 
the  benefit  of  W.  N.  Wilkins  that  he  should  be  appointed  the 
assignee. 
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BATI.T  Mr.  Moore,  Mr.  Butt,  and  Mr.  Moleaworth,  for  the  plaintiff, 

WiLKiNB.  contended  that  the  general  rale  was,  that  where  an  heir-at-law, 
executor  or  assignee  of  an  insolvent,  purchased  up  an  incumbrance 
upon  the  estate,  it  enured  to  the  benefit  of  the  other  incumbrancers ; 
and  that  the  rule  applied  notwithstanding  the  circumstances  of  the 
case.  The  decree  of  1841  was  not  binding  on  the  plaintiff,  who 
was  not  a  party  to  that  suit,  and  who  alleged  that  it  had  been 
coUusively  obtained. 

Mr.  Serjeant  Warren,  Mr.  Frederick  Walsh,  and  Mr.  K.  R. 
Warren,  admitted  the  rule ;  but  submitted  that  the  special  circum- 
stances of  the  case  excepted  it  from  its  operation. 

Thb  Lord  Ghakoellob  : 

The  question  is  whether  an  heir-at-law  and  personal  representa- 
tive, buying  up  a  prior  incumbrance  for  a  smaller  price  than  the 
sum  due  on  foot  of  it,  is  at  liberty  to  avail  himself  of  it  to  its  full 
extent,  as  against  a  subsequent  incumbrancer.  It  is  admitted  that 
in  an  ordinary  case  he  could  not  do  so,  but  it  is  said  that  this  is  not 
the  common  case.  The  plaintiff  is  a  solicitor ;  and  his  nephew,  in 
[  *684  ]  1829,  ^obtained  an  assignment  of  a  mortgage  executed  in  1820, 
affecting  the  property  in  question,  and  which,  in  1848,  he  assigned 
to  the  plaintiff.  The  person  whose  estate  was  so  charged  had  been 
twice  discharged  as  an  insolvent,  and  was  dead ;  and  his  son  and 
heir,  the  defendant,  succeeded  to  this  small  property,  which,  how- 
ever, on  account  of  the  charges,  conferred  no  beneficial  interest.  A 
question  arose  as  to  what  could  be  done  for  his  benefit,  he  being 
unprovided  for ;  there  was  no  personal  representative  to  his  father, 
and  no  assignee  under  the  Insolvent  Court.  The  heir-at-law  had, 
manifestly,  nothing  beyond  what  he  could  get  out  of  this  property. 
Under  these  circumstances,  Mr.  Bayly,  the  plaintiff,  and  friend  of 
the  family,  was  consulted  by  Mr.  Patten,  who  took  an  interest  in 
the  affairs  of  the  heir-at-law.  Bayly  said  he  could  not  advise  him 
as  a  solicitor,  because  his  nephew  had  a  mortgage  on  the  property. 
Now,  supposing  the  witness  to  have  represented  correctly  what  fell 
from  Mr.  Bayly  on  that  occasion,  that  was  not  a  correct  representa- 
tion ;  for  Mr.  Bayly  was  at  that  time  the  assignee  of  the  mortgage, 
though  he  stated  that  it  was  still  vested  in  his  nephew.  It  might 
be,  however,  only  a  mode  of  getting  rid  of  giving  advice,  as  a  solicitor, 
to  Mr.  Patten.  But  as  a  friend  he  advised  the  purchase  of  the 
prior  incumbrance ;  and  Mr.  Patten  accordingly  advanced  the 
purchase-money,  as  he  thought,  for  the  benefit  of  the  heir-at-law  : 
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and  it  is  stated  that  the  person  who  made  the  assignment  was  also  Batlt 
desirous  to  confer  a  benefit  on  the  heir-at-law.  When  it  was  com-  wilkins. 
monicated  by  Patten  to  Bayly,  that  the  assignment  was  made, 
Bayly  expressed  his  dissatisfaction.  I  was  struck  with  that  circum- 
stance, for  I  do  not  understand  why  he  should  be  so,  unless  he 
considered  it  as  an  existing  charge  as  against  himself;  for  if  he 
was  to  have  had  the  benefit  of  the  purchase,  he  *would  have  had  [  *6S5  ] 
no  reason  to  be  dissatisfied  with  it.  The  question  is  whether  the 
plaintiff,  by  his  representations,  induced  the  defendant  to  become 
the  purchaser  of  this  prior  incumbrance,  and  to  believe  that  he  was 
to  have  the  benefit  of  it.  If  he  did,  he  cannot  insist  that  he  himself 
is  entitled  to  the  benefit  of  the  purchase.  The  Courts  have  gone  a 
long  way  in  cases  of  this  description.  In  a  case  before  the  House 
of  Lords,  Bidkley  v.  Wilford{i)y  a  man  made  his  will,  disposing  of 
his  real  estate  to  his  wife,  who  survived  him.  After  the  execution* 
of  his  will,  an  attorney,  who  turned  out  to  be  the  testator's  heir-at- 
law,  advised  him,  upon  the  occasion  of  the  sale  of  part  of  his  property, 
to  levy  a  fine  of  the  whole  of  it.  The  fine  was  levied,  which  of 
course  revoked  the  will ;  and  that  revocation  enured  to  the  benefit 
of  the  attorney.  The  only  evidence  in  the  case  to  affect  the  attorney 
personally,  was  a  conversation,  long  after  the  death  of  the  testator, 
in  which,  speaking  to  another  attorney  of  his  conduct  in  permitting 
the  testator  to  levy  a  fine  without  telling  him  the  effect  of  it  as  a 
revocation  of  the  will,  he  replied,  ''  Why  would  I  put  a  sword  into 
the  Generars  (the  testator's)  hands,  to  cut  my  own  throat  ?"  and  it 
was  decreed  that  he  could  not  take  advantage  of  the  revocation ; 
and  the  estate,  to  which  as  heir-at-law  he  was  entitled,  was  taken 
from  him,  and  given  to  the  devisee  in  the  will.  I  mention  that  case 
to  show  upon  what  slight  grounds  the  Court  will  act,  where  a  solicitor 
by  representations  has  got  or  claims  a  property  for  his  own  benefit, 
against  the  truth  of  the  transaction.  Supposing  Mr.  Bayly  to  have 
been  aware  of  the  rule  of  the  Court  (as  I  must  assume  that  he  was), 
that  this  purchase  would  enure  to  his  own  benefit,  was  it  not  proper 
that  he  should  have  informed  *the  defendant,  or  those  acting  for  [  «636  ] 
him,  when  giving  them  his  advice,  that  the  purchase  they  were 
about  to  make  would  enure,  in  the  first  place,  to  his  benefit,  and 
that  the  heir-at-law  would  derive  no  benefit  from  it,  unless  there 
were  a  surplus?  Upon  the  clear  proof  that  this  purchase  was 
advised  by  Mr.  Bayly  to  be  made  for  the  benefit  of  the  heir,  and 
that  Mr.  Patten  advanced  the  money  simply  for  his  benefit,  and 
(I)  37  E.  B.  39  (2  CI.  &  Fin.  102). 
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from  the  evidence,  which  leads  me  to  believe  that  it  was  also  the 
object  of  the  assignor  to  confer  a  benefit  on  the  heir,  I  think  Mr. 
Bayly  is  not  now  at  liberty  to  take  from  the  heir-at-law  the  benefit 
of  that  purchase  which  he  encouraged  him  to  make  for  his  own 
benefit.  He  is  not  entitled  to  the  common  equity,  which,  but  for 
his  conduct,  he  would  have  had.  The  account  must  be  taken  of 
what  is  really  due  on  foot  of  the  prior  incumbrance  ;  and  declare 
that  Mr.  Bayly  is  not,  under  the  circumstances,  entitled  to  the 
benefit  of  the  purchase  made  by  Mr.  Orr  in  trust  for  the  defendants. 


1846. 
June  17,  18. 

8lB  Sdwabd 

SUODEN, 

L.C. 

[678] 


[  •674  ] 


BLAIR  V.  NUGENT. 

(3  Jo.  &  Lat.  668—677 ;  S.  C.  9  Ir.  Eq.  Bep.  400.) 

In  December,  1821,  A.  and  B.,  creditors  of  D.,  d^ased,  jointly  advanced 
a  sum  of  money  to  save  leaseholds  of  D.  from  eviction  for  nonpayment  of 
rent.  As  between  themselves,  the  money  was  advanced  in  equal  moieties. 
To  a  bill  filed  by  B.  against  A.  and  the  devisees  in  trust  of  D.,  to  raise  the 
sum  so  advanced,  the  trustees,  in  April,  1824,  put  in  an  answer  admitting 
the  payment  of  the  salvage  money. 

In  a  suit  instituted  in  January,  1844,  for  a  sale  of  D.'s  estate,  A.  filed  a 
charge  on  foot  of  his  salvage  claim :  Held,  that  the  acknowledgment  con- 
tained in  the  answer  of  April,  1824,  was  sufficient  to  take  the  claim  out  of 
the  bar  of  the  Baal  Property  Limitation  Act,  1833  (3  &  4  Will.  lY.  c.  27), 
8.40(1). 

In  Easter  Term,  1818,  John  Ardill  obtained  a  judgment  against 
James  Donohue,  for  the  sum  of  1,184/.  lis.  6d.  debt,  besides  costs ; 
and  in  Trinity  Term  be  obtained  another  judgment  against  James 
Donohue,  for  the  sum  of  5872.  ds.  8d.  debt,  besides  costs.  These 
judgments  were  revived  in  1886. 

James  Donohue  died  in  September,  1817,  having,  by  his  mil, 
devised  his  interest  in  the  lands  of  Streamstown  to  his  grandson, 
James  Nugent,  and  his  issue. 

In  1820  a  large  arrear  of  head  rent  of  the  lands  of  Streamstown 
accrued  due ;  in  consequence  of  which  William  Samuel  *HilI,  the 
head  landlord,  brought  his  ejectment  to  evict  the  tenant's  interest 
in  the  lands ;  and  on  the  29th  of  June,  1821,  he  executed  his  writ 
of  habei-e.  The  several  persons  deriving  under  James  Donohue 
having  neglected  to  pay  the  sum  due  to  the  head  landlord,  and  the 
interest  in  the  lands  being  in  imminent  danger  of  loss  by  forfeiture, 
John  Ardilly  together  with  one  John  Taffe  O'Bieme,  a  judgment 
creditor  of  James  Donohue,  at  the  request  and  solicitation  of  the 
persons  interested  in  the  lands,  paid,  on  the  17th  of  December, 
(1)  Bepealed.    See  now  37  &  38  Yict.  o.  57,  s.  8. 
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1821,  the  sum  of  4142.  la.  Gd.^  late  currency,  in  equal  shares  and       Blaib 
proportions,  for  the  redemption  of  the  lands  of  Streamstown.  nuobnt. 

John  Ardill  died  in  1885,  and  Thomas  Ardill  was  his  surviving 
executor. 

The  Master  reported  a  sum  of  money  to  be  due  to  Thomas  Ardill 
on  foot  of  one  moiety  of  the  money  so  advanced.  To  this  finding 
an  exception  was  taken,  on  the  ground  that  the  demand  was  barred 
by  the  Statute  of  Limitations. 

To  take  it  out  of  the  operation  of  the  statute,  Mr.  Ardill  relied 
upon  the  answer  of  John  Gormick,  one  of  the  trustees  and  executors 
of  the  will  of  James  Donohue,  sworn  the  16th  of  April,  1824,  and 
filed  in  the  cause  of  O'Bieme  v.  Nttgent  and  others ;  which  suit  had 
been  instituted  by  John  Taffe  0*Bierne,  to  raise,  inter  alia,  the 
salvage-money  advanced  by  him  and  John  Ardill,  and  to  which 
suit  John  Ardill  was  a  party  defendant.  The  passage  relied  on  was 
as  follows :  ''  And  saith  an  arrear  of  head  rent  accrued  due  out  of 
said  lands  (of  Streamstown),  by  reason  whereof  an  ejectment  was 
brought,  and  the  interest  in  said  lands  was  evicted ;  and  the  head 
landlord  being  about  to  take  the  actual  possession  of  said  lands 
by  reason  of  same  not  being  redeemed,  plaintiff  and  Mr.  John 
Ardill,  another  judgment  ^creditor  of  said  James  Donohue,  did  [  *676  ] 
advance  the  sum  of  414{.  Is.  6d.,  as  defendants  (i)  believe,  being  the 
sum  of  2072.  8s.  9d.,  paid  by  each  of  them,  the  plaintiff  and  John 
Ardill :  and  these  defendants  say  they  believe,  and  therefore  admit, 
that,  was  it  not  for  the  advance  so  made  by  the  plaintiff  and  said 
Ardill,  the  estate  and  interest  of  said  James  Donohue  in  said  lands  of 
Streamstown  would  be  lost  to  all  the  parties  interested  therein,  the 
time  for  redemption  being  at  that  time  within  a  day  or  two  of  expiring, 
as  these  defendants  believe :  and  these  defendants  admit  that,  after 
the  said  lands  had  been  so  redeemed,  the  said  James  Nugent  and 
this  defendant  John,  executed  to  Jonathan  Ardill,  gentleman,  such 
power  of  attorney  as  in  bill  for  that  purpose  mentioned  (2) ;  and 
that  by  virtue  thereof  said  Jonathan  Ardill  received  some  sums  of 
money,  but  the  amount  whereof  this  defendant  cannot  set  forth : 
saith  it  may  be  true  that  he  was  prevented  receiving  any  more  by 
reason  of  the  appointment  of  the  receiver  in  bill  mentioned.*' 

(1)  The  answer  was  a  joint  answer  Ardill,  as  trustee,  thereout  to  pay  the 
of  John  Cormick  and  his  wife.  sum  advanced  for  head  rent ;  and  that 

(2)  The  bill  charged  that  a  power  he  was  prevented  receiving  more  than 
of  attorney  to  receive  the  rents  of  a  small  sum  by  reason  of  the  appoint- 
Streamstown  was  executed  to  J9naUian  iQent  of  a  receiver  over  the  lands. 
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Blaib  Another  passage  to  the  same  effect,  but  not  so  full  in  terms,  was 

NvoBNT.  ^^d  from  the  answer  of  James  Nugent  in  the  same  cause,  and  in 
which  he  alleged  that  the  head  rent  had  been  suffered  to  fall  in 
arrear  by  William  Donohue. 

Mr.  M'Dermott  and  Mr.  I.  S.  O'Callaghan  for  the  exceptant : 

The  demand  is  barred  by  the  8  &  4  Will.  lY.  c.  27,  sec.  40.  The 
[  *676  ]  acknowledgment  relied  upon  is  not  sufScient  to  *take  the  case  out 
of  the  operation  of  the  statute.  The  money  was  advanced  by  the 
salvagers  in  moieties,  and  each  of  them  had  a  distinct  demand  for 
the  sum  advanced  by  him.  The  acknowledgment  was  not  made  to 
Mr.  Ardill  or  his  agent,  but  to  Mr.  O'Bieme;  and  it  does  not 
contain  an  admission  that  the  money  was  due,  only  that  it  had 
been  advanced. 

Mr.  Berkeley,  for  Thomas  Ardill,  argued  that  the  answers 
contained  sufficient  acknowledgments  to  take  the  case  out  of  the 
statute ;  and  [cited  St.  John  v.  Boughton  (i)  and  other  cases  to  the 
like  effect]. 

Mr.  I.  S.  O'CaUaglian,  in  reply. 

The  Lord  Ghangbllob: 

As  far  as  this  question  depends  on  the  Statute  of  Limitations,  I 
think  that  this  is  an  admission  of  an  existing  debt.  A  person  may 
admit  that  a  sum  of  money  was  advanced,  which  may  not  be  an 
admission  that  it  is  still  due ;  but  the  admission  in  the  present  case 
is  followed  by  other  expressions,  in  which  the  party,  though  not 
[  *677  ]  prepared  to  *admit  by  whose  default  the  money  has  not  been 
paid,  yet  admits  that  it  is  still  due.  Therefore,  I  am  clearly  of 
opinion  that  this  is,  in  that  respect,  a  sufficient  acknowledgment 
within  the  statute. 

The  next  question  is,  whether  it  is  an  acknowledgment  to  the 
person  entitled  thereto  or  his  agent.  The  cases  show  that  the 
Court  has  not,  in  that  respect,  restricted  itself  within  narrow  limits. 
If  it  be  made  in  a  schedule,  affidavit,  or  answer,  it  is  sufficient, 
although  it  may  be  said  that  in  those  cases  it  is  made  to  the  Court 
and  not  to  the  party.  The  decisions  are,  I  think,  right;  they 
proceed  upon  a  liberal,  but  yet  a  fair  and  just  construction  of  the 
statute.  The  objection  here  is  rather  technical ;  it  is  said  that  the 
acknowledgment  is  not  made  to  the  party  or  his  agent,  because  the 
(1)  47  B.  E,  224  (9  Sim.  219). 
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person  to  receive  the  money  is  not  the  person  who  filed  the  bill  to       Blaib 

which  the  answers  were  put  in.     But  he  was  a  party  to  the  suit ;     nuobmt. 

and  the  bill  was  filed  to  raise  the  whole  demand,  to  a  part  of  which 

he  was  entitled.      In  fact,  the  co-salvagors  advanced  all  the  money 

in  one  sum  ;  though  it  may  be  in  moieties  as  between  themselves. 

The  demand  was  a  single  one ;  and  the  plaintiff  in  that  suit  sought 

to  recover  the  entire  amount  for  the  benefit  of  himself  and  his 

co-salvagor,   who  was  a    defendant.      Therefore,   upon   principle 

and  authority,  I  think  that  this  is  an  acknowledgment  in  writing 

within  the  meaning  of  the  Act,  and  saves  the  bar  of  the  statute.     I 

must,  therefore,  overrule  the  exception. 


GOMLEY  V.  WOOD  and  DALY.  i846. 

WOOD  V.  GOMLEY  and  DALY,  ^7u^f' 

(3  Jo.  &  Lat.  678-694 ;  S.  C.  9  Ir.  Eq.  Eep.  418.)  g^^^  — ^^ 

Unless  there  be  an  agreement  for  the  purpose,   a  trustee,  who  is  a      Suomh, 
solicitor,  is  not  entitled  to  charge  his  cestui  que  trust  more  than  the  money  * 

out  of  pocket  for  his  services  in  carrying  on  suits  in  relation  to,  and        t "« ®  J 
managing  the  trusts. 

Where  the  trust  deed  did  not  authorize  the  solicitor  to  charge  costs 
against  his  cestui  que  trust,  securities  obtained  by  him  from  his  cestui  que 
trust,  for  untaxed  costs  and  advances,  were  set  aside,  and  ordered  to  stand 
as  securities  for  the  sum  really  due,  notwithstanding  letters  from  the 
cestui  que  trust  recognising  the  right  of  the  solicitor  to  charge  such  costs ; 
the  solicitor  not  haying  informed  his  client  that  he  was  not  entitled  to  any 
remuneration  for  his  services  in  the  trust,  and  the  letters  having  been 
written  under  his  influence.  But  the  rule  being  a  hard  one,  and  the 
conduct  of  the  cestui  que  trust  exceptional,  the  relief  was  given  without 
oosts. 

An  order  obtained  on  petition  by  the  client  against  the  solicitor,  for  a 
taxation  of  his  costs  as  between  solicitor  and  client,  upon  an  undertaking 
to  pay  the  balance :  Held,  under  the  circimistances,  not  to  be  a  bar  to  the 
more  extended  relief  the  client  was  entitled  to. 

The  securities  were  set  aside  against  a  purchaser  for  value,  with  notice  of 
the  relation  between  the  parties. 

Thb  bill  in  the  original  cause  was  filed  by  Philip  Gomley  against 
Anne  Wood,  David  Daly,  John  Wood,  Thomas  Mostyn  Wood,  and 
James  Gomley,  to  enforce  the  specific  performance  of  an  agreement 
for  the  sale  of  the  lands  of  Doonally,  entered  into  between  the 
plaintiff  and  Anne  Wood  and  David  Daly,  under  the  circumstances 
hereinafter  mentioned. 

The  bill  in  the  cross  cause  was  filed  by  Anne  Wood  against 
Philip  Oomley,  David  Daly,  and  James  Gomley,  for  the  purpose 
of  impeaching  the  agreement  for  sale,  and  also  the  consideration  of 
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GOMLET      certain  incumbranceB  which  had  been  vested  in  David  Daly,  and 

Wood.  had  been  by  him  assigned  to  James  Gomley  in  trust  for  Philip 
Gomley ;  and  to  have  the  payments  made  in  respect  thereof  by  the 
purchaser,  disallowed. 

Thomas  Wood,  the  father  of  Anne  Wood,  being  in  his  lifetime 
entitled  to  the  lands  of  Doonally,  under  a  lease  for  lives  renewable 
for  ever,  and  also  to  the  lands  of  Gartrongrangemore,  by  indenture 
of  the  6th  of  November,  1811,  conveyed  same  to  a  trustee  and  his 

[  *679  ]  heirs,  upon  certain  ^trusts  therein  mentioned,  under  which  his 
eldest  son,  John  Wood,  took  an  estate  for  his  life,  with  remainder 
to  his  first  and  other  sons  in  tail ;  subject,  however,  as  to  the  lands 
of  Doonally,  to  a  power  enabling  Thomas  Wood  to  charge  them 
with  the  sum  of  1,000{.  This  power  Thomas  Wood  executed  by  his 
will ;  and  directed  that  4002.,  part  thereof,  should  be  paid  to  his 
daughter,  Anne  Wood;  and  the  residue  of  it  amongst  his  other 
younger  children  in  the  manner  therein  mentioned.  In  1816,  Anne 
Wood,  with  others,  filed  her  bill  against  John  Wood  and  Thomas 
Mostyn  Wood,  his  eldest  son,  and  others,  to  raise  the  charge  of 
1,000Z.,  and  other  charges  vested  in  her.  By  the  report,  the 
Master  found  that  there  was  due  to  her  on  foot  of  the  sum  of  400Z., 
part  of  the  said  charge  of  1,000Z.,  and  on  foot  of  the  other  charges 
vested  in  her,  the  sum  of  1,941{. ;  and  in  June,  1824,  the  lands  were 
decreed  to  be  sold  for  payment  of  the  incumbrances  affecting  the 
same  respectively.  A  posting  for  a  sale  was  obtained  in  1838,  under 
which  the  lands  were  sold ;  but  the  purchaser  was  afterwards  dis- 
charged upon  a  report  of  bad  title ;  and  the  plaintiffs  were  advised 
that  it  would  be  necessary  to  file  a  supplemental  bill,  and  bring  new 
parties  before  the  Court,  in  order  to  make  out  a  good  title  to  the 
lands. 

The  plaintiff,  Anne  Wood,  not  being  satisfied  with  the  conduct  of 
her  then  solicitor,  changed  him  in  1885,  and  appointed  David  Daly 
to  be  her  solicitor.  He  advised  her,  if  possible,  to  effect  a  com- 
promise with  the  parties  in  the  cause,  and  thereby  get  rid  of  much 
expensive  litigation ;  and  a  negociation  for  that  purpose  having  been 
entered  into,  it  resulted  in  a  deed  of  the  12th  of  April,  1887,  made 

[  •680  ]  between  John  Wood  and  Thomas  Mostyn  Wood,  his  eldest  *8on,  of 
the  first  part,  James  Charles  Wood  (i),  Anne  Wood,  and  John  Clarke, 
executor  of  Temperance  Wood(i),  of  the  second  part,  and  David 
Daly,  therein  stated  to  be  ''a  trustee  mutually  chosen  for  the 
purposes  thereinafter  mentioned,"  of  the  third  part.  It  recited 
(1)  Children  of  Thomas  Wood. 
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the  pendency  of  the  suit ;  that  conBiderable  difficulties  had  arisen  Gomlst 
in  adjusting  the  sabject-matter  of  it;  that  coansel  had  advised  that  w^d. 
it  would  be  necessary  to  file  a  supplemental  bill  to  bring  other 
parties  before  the  Court;  that  the  entire  property,  the  subject  of 
litigation,  might  be  exhausted  in  the  litigation  suggested  by  the 
opinion  of  counsel ;  and  that,  therefore,  the  parties,  being  desirous 
to  save  the  remnant  of  the  property,  had  agreed  as  follows :  ''Inas- 
much as  counsel  has  stated  that  the  said  -Thomas  Mostyn  Wood, 
being  remainder-man  in  tail  under  the  deed  of  the  6th  of  November, 
1811,  is  interested  in  defeating  the  claims  of  his  father  under  the 
deed  of  the  9th  of  November,  1757,  and  it  being  desired  to  avoid 
further  litigation,  the  defendants,  John  Wood  and  Thomas  Mostyn 
Wood,  have  agreed  to  assign  over  the  lands  of  Doonally  in  the 
pleadings  mentioned  to  a  trustee,  as  hereafter  mentioned,  subject 
to  the  annuity  of  lOZ.  per  year  to  Eleanor  Queade  and  all  the  arrears 
thereof,  to  be  applied  in  payment  of  the  sums  reported  due  to  the 
plaintiffs  (naming  them,  and  amongst  them  Anne  Wood),  according 
to  their  respective  claims:  and  the  said  plaintiffs  relinquish  all 
claim  upon  Gartrongrangemore.  It  is  in  pursuance  of  such  com- 
promise agreed,  and  the  said  respective  parties  and  the  defendant 
John  Wood,  for  themselves,  their  heirs,  executors  and  adminis- 
trators, do  hereby  according  to  their  respective  rights  or  interests, 
assign,  transfer  and  set  over  the  said  lands  of  Gartrongrangemore, 
with  its  appurtenances,  situate,  &c.,  *unto  the  said  Thomas  Mostyn  [  «68i  ] 
Wood,  his  heirs  and  assigns,  in  lieu  of  all  claims  and  demands 
whatsoever  by  him,  under  the  deed  of  the  6th  of  November,  1811, 
on  the  funds  in  this  cause  or  otherwise  against  the  said  parties.  It 
is,  therefore,  agreed  that  all  further  proceedings  in  said  cause  shall 
cease  and  determine,  save  so  far  as  may  be  necessary  for  making 
available  the  sum  of  609Z.  48.  Id.  mentioned  in  the  order  bearing 
date  the  29th  of  April,  1881,  and  other  funds  in  said  cause ;  or  the 
funds  received  or  receivable  by  the  receiver  in  said  cause ;  and  that 
all  such  funds  shall  be  applied  rateably  in  payment  of  the  sums 
reported  due  to  the  different  parties  in  said  cause,  and,  after  pay- 
ment thereout  of  the  costs  and  expenses  of  the  plaintiffs  in  said 
cause,  and  the  costs  and  expenses  of  this  deed,  and  of  carrying 
same  into  execution."  The  deed  then  witnessed  that  the  several 
parties  thereto  of  the  first  and  second  parts,  for  a  nominal  considera- 
tion and  according  to  their  respective  rights  and  interests  in  the 
same,  assigned  and  released  to  David  Daly,  his  heirs  and  assigns, 
the  lands  of  Doonally,  together  with  the  said  sum  of  609Z.  48.  Id. 
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QoMLKT      (then  in  Court  to  the  credit  of  the  cause),  and  the  arrears  of  rents 

Wood.  of  the  said  lands  in  the  hands  of  the  receiver  in  said  cause,  and  all 
arrears  x)f  said  lands  then  in  the  hands  of  the  tenants,  upon  trust 
"  to  pay  the  costs  and  expenses  incurred  by  the  said  David  Daly  in 
said  suit,  and  in  carrying  the  trusts  of  this  arrangement  into 
execution ;  and  to  apply  the  produce  of  said  estate  of  Doonally,  and 
said  sum  of  609Z.  As.  Id.,  and  the  sum  in  the  receiver's  hands, 
and  the  arrears  in  the  tenants'  hands,  pursuant  to  the  rights 
decreed  and  costs  of  the  plaintiffs  in  this  cause,  as  decreed  by  the 
decree  bearing  date  the  21st  day  of  June,  1824 :  it  being  the  object 
of  this  deed  and  agreement  to  compromise  the  claims  of  the  plain- 
tiffs in  this  cause  by  the  defendants  assigning  the  said  lands  of 

[  *682  ]  Doonally  *and  the  other  funds  herein  mentioned  to  the  said  trustee, 
to  raise  by  sale  or  mortgage,  or  in  such  manner  as  he  shall  deem 
most  beneficial  for  the  purpose  of  satisfying  the  claims  of  the 
different  parties  aforesaid;  and  by  said  parties  relinquishing  all 
right  to  Gartrongrangemore.  And  it  is  further  declared  and  agreed 
by  all  the  said  parties  hereto  that  the  said  David  Daly,  his  heirs, 
executors  or  administrators,  shall  not  in  any  respect  be  responsible 
for  any  rents,  issues,  profits,  produce,  loss  or  damage  with  reference 
to  such  trusts,  and  only  accountable  for  such  sum  and  sums  of 
money  as  shall  actually  come  to  his  hands,  and  the  appropriation 
thereof;  he  having  agreed  to  become  such  trustee  solely  at  the 
desire  of  the  parties  hereto,  having  confidence  in  his  discretion  and 
integrity,  without  imposing  any  responsibility  whatever.  And  it  is 
further  agreed  by  the  parties  hereto  that  the  said  David  Daly  shall 
forthwith  proceed  to  have  this  said  cause  in  the  Court  of  Chancery 
put  an  end  to,  and  the  receiver  forthwith  removed;  and  also  to  take 
the  necessary  proceedings  to  make  available  the  said  sum  of 
609Z.  4«.  Id.,  and  the  other  funds  before  mentioned,  for  the 
purposes  aforesaid."  The  deed  also  contained  a  covenant  for 
further  assurance;  but  there  was  no  clause  in  it  declaring  the 
receipts  of  David  Daly  to  be  sufficient  discharges  to  the  purchaser ; 
nor  was  the  surplus  of  the  produce  of  the  sale  (if  any)  disposed  of 
by  it. 

In  November,  1887,  another  deed  was  executed  by  all  proper 
parties ;  and  thereby  the  lands  of  Doonally  were  vested  in  David 
Daly,  upon  the  trusts  of  the  indenture  of  April,  1887. 

Some  time  after  the  execution  of  the  deed  of  April,  1887,  David 

[  •688  ]  Daly  procured  the  receiver  in  Wood  v.  Wood  to  be  *discharged,  and 
entered  himself  into  receipt  of  the  rents  of  Doonally. 
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By  a  report  of  the  Master  in  the  cause  of  Wood  v.  Wood,  dated  (Johlbt 
in  February,  1887,  Miss  Wood  was  reported  to  be  a  creditor  for  the  wood. 
8um  of  2,569L  18«.  9d.,  and  to  be  the  first  incumbrancer  upon  the 
lands,  in  respect  thereof.  This  sum  being  more  than  the  value  of 
Doonally,  she  was  treated  by  Mr.  Daly  as  the  owner  of  the  estate ; 
and  accordingly  he  received  and  acted  upon  her  directions  as  to 
the  management  of  the  lands,  and  accounted  with  her  for  the  rents. 
No  offer  for  the  purchase  of  the  lands  was  made  for  some  time ; 
and  Miss  Wood  being  straitened  in  her  circumstances,  Mr.  Daly 
from  time  to  time  made  her  small  advances  of  money ;  and  she 
signed  accounts,  admitting  certain  balances  to  be  due  from  her  to 
Mr.  Daly  on  foot  of  such  advances,  and  for  untaxed  costs,  as 
between  solicitor  and  client,  incurred  in  the  execution  of  the  trusts 
of  the  deed  of  1885.  To  secure  the  sums  so  appearing  to  be  due. 
Miss  Wood  from  time  to  time  executed  deeds,  some  assigning  the 
sum  of  money  found  to  be  due  to  her  by  the  Master  and  the  benefit 
of  the  decree,  to  a  trustee  for  Mr.  Daly,  and  others,  charging  the 
lands  themselves  directly  in  favour  of  Mr.  Daly.  The  last  of  these 
charges  bore  date  the  21st  of  November,  1842,  and  was  to  secure 
the  sum  of  661Z.  58.  6d.,  which  was  the  amount  of  the  balance 
appearing  to  be  due  to  him  on  foot  of  an  account  then  settled  and 
signed  by  Miss  Wood,  and  which  account  included  the  sums  secured 
by  the  former  deeds.  In  these  deeds  the  advances  really  made  by 
Mr.  Daly  to  Miss  Wood  were  not  correctly  stated.  The  particulars 
of  these  transactions  are  stated  by  the  Lord  Ghanoellob  in  his 
judgment. 

In  May,  1889,  the  proper  parties  joined  in  charging  the  lands  [  684  ] 
with  a  sum  of  877Z.  18«.  2d.,  in  favour  of  H.  Mayne,  and  another 
sum  of  1912.  88.  lOd.  in  favour  of  T.  M.  Frazer.  Mr.  Mayne  and 
Mr.  Frazer  had  been  solicitors  in  the  cause,  to  whom  costs  were 
due;  and  the  deed  was  executed  to  secure  them  the  amount  of 
their  costs. 

In  1848  Philip  Gomley,  the  plaintiff  in  the  original  cause, 
entered  into  a  negociation  with  Mr.  Daly  for  the  purchase  of 
the  lands  of  Doonally ;  and  on  the  21st  of  April,  1848,  he  wrote 
to  him  a  letter,  proposing  to  become  the  purchaser  of  Doonally  for 
the  sum  of  2,2002. ;  and  this  proposal  having  been  submitted  to 
Miss  Wood,  she  accepted  it,  and  wrote  on  the  back  of  it,  ''  I  agree 
to  the  within. — Anns  Wood."  Mr.  Daly  also  wrote  to  Mr.  Gomley, 
accepting  the  proposal ;  and  thenceforth  acted  as  the  solicitor  of 
both  parties  in  the  transaction.    As  such  he  prepared  a  statement 
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GoMLET  of  title,  which  he  submitted  to  counsel,  who  advised  that  if  the 
Wood.  purchaser  got  an  assignment  of  the  legal  estate,  and  if  the  rights  of 
Miss  Wood,  Mr.  Daly,  and  the  other  persons  whose  claims  were  to 
be  satisfied,  should  be  assigned  to  a  trustee  for  the  purchaser,  then 
there  would  not  be  any  reasonable  chance  of  annoyance  from  the 
creditors  of  John  Wood  and  Thomas  Mostyn  Wood;  and  that, 
although  the  title  would  not  be  quite  free  from  objection,  it  was 
substantially  safe. 

Thereupon  the  plaintiff,  Philip  Gomley,  without  the  knowledge 
of  Anne  Wood,  paid  off  the  sums  appearing  on  the  face  of  the  deeds 
to  be  due  to  Mayne,  Frazer,  and  Mr.  Daly ;  and  by  indenture  bear- 
ing date  the  1st  of  September,  1848,  the  several  charges  vested  in 
David  Daly,  or  his  trustee,  were,  in  consideration  of  the  sum  of 
[  *686  ]  691L  *(the  sum  then  due  on  foot  thereof),  assigned  to  James 
Gomley  in  trust  for  Philip  Gomley ;  and  Mr.  Daly  thereby  cove- 
nanted that  the  entire  sum  of  6912.  was  due  to  him  on  foot  of  the 
securities  so  assigned:  and  by  a  further  deed  bearing  date  in 
October,  1848,  Frazer  and  Mayne  assigned  their  rights  to  James 
Gomley,  in  trust  for  Philip  Gomley.  The  entire  amount  so  paid 
by  Philip  Gomley,  in  discharge  of  incumbrances,  amounted  to 
1,8052.  16«.  4d. ;  the  residue  of  his  purchase-money  he  still 
retained,  to  be  paid  over  when  his  title  was  completed. 

Miss  Wood  having  refused  to  allow  the  payment  of  the  6912. 
as  a  just  application  of  the  purchase-money,  Mr.  Gomley,  on  the 
24th  of  June,  1844,  filed  his  bill  to  compel  a  specific  performance 
of  the  agreement  to  sell  Doonally ;  and  Miss  Wood,  by  her  answer, 
and  also  by  the  cross  bill,  impeached  the  contract  of  sale,  and  also 
the  consideration  of  the  securities  given  by  her  to  Mr.  Daly,  as 
being  for  untaxed  costs,  and  as  being  otherwise  unfair. 

On  the  8th  of  June,  1844,  shortly  before  the  filing  of  the  original 
bill.  Miss  Wood  presented  her  petition  against  Mr.  Daly,  praying 
that  he  might  be  ordered  to  furnish  to  her  his  bill  of  costs  for 
taxation ;  and  thereupon,  on  the  28rd  of  November,  1844,  an  order 
was  made  on  the  submission  of  Miss  Wood  to  pay  any  balance 
appearing  to  be  due  by  her,  that  Mr.  Daly  should,  within  one 
month,  furnish  to  the  petitioner  a  bill  of  all  costs  which  he  claimed 
to  be  due  to  him  in  the  cause  of  Wood  v.  Wood,  as  also  all  other 
costs  which  he  might  claim  against  her ;  and  that  he  should  also 
furnish,  within  the  same  period,  a  schedule,  to  be  verified  by  his 
affidavit,  containing  an  account  of  all  credits  applicable  to  said  costs, 
[  *686  ]      and  of  all  sums  received  by  *him  as  the  solicitor  of  the  petitioner : 
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and  it  was  referred  to  the  Master  to  tax  said  oosts  as  between      Oomlbt 
solicitor  and  client,  and  to  ascertain  the  balance  due  thereon,  after       w<md. 
all  jast  credits  and  allowances. 

The  cross  bill,  which  was  filed  on  the  12th  of  March,  1845,  prayed 
that  Philip  Gomley  might  be  declared  to  be  a  trustee  for  the  plain- 
tiff of  the  purchase-money,  save  as  after  mentioned ;  and  accord- 
ingly might  be  ordered  to  bring  in  and  lodge  in  Court,  to  the  credit 
of  the  cause,  the  amount  of  the  purchase-money,  less  by  the  amount 
of  the  sums  paid  to  Mayne  and  Frazer,  the  plaintiff  offering  there- 
upon to  execute  the  deed  of  conveyance;  and  that  David  Daly 
might  furnish  to  the  plaintiff  a  bill  of  all  costs  which  had  been 
properly  and  necessarily  incurred  in  the  discharge  of  the  trust 
aforesaid,  and  that  same  might  be  taxed  as  between  solicitor  and 
client ;  and  for  an  account  of  the  rents  and  profits  of  Doonally 
received  by  David  Daly,  or  which,  without  his  wilful  default,  he 
might  have  received ;  and  that  a  balance  might  be  struck ;  and  if 
it  should  appear  that  any  sum  was  due  by  Daly  to  the  plaintiff, 
that  same  might  be  paid  to  her,  or  lodged  in  Court  to  the  credit  of 
the  cause,  the  plaintiff  thereby  offering  to  pay  any  balance  that 
might  be  found  to  be  due  by  her ;  and  for  an  account  of  the  deal- 
ings and  transactions  between  the  defendant,  Daly,  and  the  plaintiff ; 
and  that  the  trusts  of  the  deed  of  April,  1887,  might  be  carried 
into  execution ;  and  that  the  deed  of  November,  1842,  might  be 
declared  to  be  fraudulent  and  void  against  the  plaintiff,  and  be 
delivered  up  to  be  cancelled  ;  or  that  it  might  be  ordered  to  stand 
as  a  security  for  such  balance  only,  if  any,  as  in  taking  the  afore- 
said accounts  might  be  found  to  be  due  by  the  plaintiff  to  the 
^defendant.  Miss  Wood  did  not,  either  by  her  answer,  cross  bill  or  [  «687  ] 
petition,  insist  that  Mr.  Daly  was  only  entitled  to  charge  her  with 
his  costs  out  of  pocket  and  expenses. 

Philip  Gomley,  by  his  answer  to  the  cross  bill,  admitted  that  he 
did  not  give  Miss  Wood  any  notice  of  his  intention  of  taking  an 
assignment  of  Mr.  Daly's  charges ;  and  he  insisted  that  he  was  a 
purchaser  of  those  charges  for  valuable  consideration,  without 
notice  that  they  were  impeached. 

Severa}  letters  written  by  Miss  Wood  to  Mr.  Daly  were  given  in 
evidence  to  show  that  it  was  part  of  the  arrangement  between  the 
parties  to  the  trust  deed  of  1887,  that  Mr.  Daly  should  be  entitled 
to  his  costs  as  between  solicitor  and  client,  for  his  services  in 
executing  the  trusts  under  that  deed ;  and  also  to  show  that  the 
costs  had  not  been  taxed  at  the  express  desire  of  Miss  Wood. 
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GOMLKY      These  letters,  which  were  not  very  explicit  in  their  terms,  appeared 
Wood.       ^  ^^^^  ^^^  written  by  the  dictation,  or  on  the  suggestion  of 
Mr.  Daly. 

Mr.  Moore,  Mr.  Hughes,  and  Mr.  Sherlock,  for  Philip  Gomley, 
the  plaintiff  in  the  original  cause,  argued  that  he  was  not  a  necessary 
party  to  the  cross  cause ;  for  that  in  the  original  suit  he  would  not 
obtain  relief  unless  he  proved  payment  or  a  due  application  of  the 
purchase-money :  and  that,  as  the  cross  bill  imputed  fraud  in  the 
agreement  for  the  sale,  which  was  not  proved,  so  much  of  it  ought 
to  be  dismissed  with  costs. 

[  •ess  ]  -^^^  Monahan,  Mr.  Baker,  and  Mr.  Webber,  for  Anne  *Wood, 

the  plaintiff  in  the  cross  cause,  cited  Moore  v.  Frowd  (i),  and  [other 
cases  there  referred  to]. 

Mr.  Pigot,  Mr.  Dwyer,  and  Mr.  0*Mahony,  for  David  Daly. 

Thb  Lobd  Ghamobllob: 

It  was  not  disputed  that  the  rule,  depending  upon  established 
principles,  and  expressly  laid  down  in  New  v.  Jones  (2)  and  Moore  v. 
Frowd,  does  not  permit  a  trustee,  being  a  solicitor,  to  charge  more 
than  the  money  out  of  pocket  for  his  services  as  solicitor  in  carry- 
ing on  suits  and  managing  the  trusts.  A  right  to  charge  as  solicitor, 
although  he  is  a  trustee,  may  be  established  by  contract;  and 
accordingly,  long  before  the  decision  in  New  v.  Jones,  it  was  usual 
to  stipulate  expressly  in  trust  deeds,  where  such  was  the  intention, 
that,  although  a  trustee,  the  solicitor  should  be  allowed  to  charge 
his  costs  as  between  solicitor  and  client.  Such  a  contract  should 
not  only  be  shown  to  have  been  made  and  understood  by  the  client, 
the  cestui  que  trust,  but  should  be  clearly  expressed  in  the  trust 
deed.  It  was  argued  on  the  part  of  Mr.  Daly,  (1)  that  the  trust  deed 
did  in  effect  provide  for  the  payment  of  costs  as  between  solicitor 
and  client ;  (2)  if  not,  that  Miss  Wood's  letters  authorize  the  charge 
and  are  binding  on  her ;  or  (8)  that  she  has  waived  her  right  to 
object  by  her  petition  for  taxation  and  the  proceedings  under  it. 
As  regards  the  trust  deed  of  1887,  I  am  of  opinion  that  it  not 
[  *689  ]  only  does  not  contain  a  contract  to  allow  to  Mr.  Daly  *C08ts  as 
a  solicitor,  but  that  there  is  no  expression  in  the  deed  from  which 
an  intention  to  make  such  an  allowance  can  be  collected.  The 
trust  is  to  pay  the  costs  and  expenses  incurred  by  Daly  in  the  suit 

(1)  46  E.  B.  205  (3  My.  &  Cr.  45).  (2)  An  unreported  oase  referred  to 

in  Moor9  v.  Frowd. 


VOL,  Lxxn.]   1846.    CH.  (IE.)     8  JO.  &  LAT,  689—690.  1«5 

which  was  to  be  pat  an  end  to,  and  in  oarrying  the  trusts  of  this  Gomlst 
arrangement  into  execution.  The  trust  was  for  Mr.  Daly  to  sell  or  wood. 
mortgage  the  estate,  for  purposes  which,  it  seems  to  have  been 
agreed,  vested  the  equitable  interest  in  Miss  Wood ;  and'  to  the 
usual  clause  for  the  indemnity  of  Mr.  Daly,  as  the  trustee,  are 
added  these  words :  ''  He  having  agreed  to  become  such  trustee 
solely  at  the  desire  of  the  parties,  having  confidence  in  his  discre- 
tion and  integrity,  without  imposing  any  responsibility  whatever." 
Mr.  Daly  himself  did  not  execute  the  deed.  Miss  Wood's  property 
being  then  vested  in  Mr.  Daly,  she  appears  soon  to  have  had 
recourse  to  him  for  money.  As  early  as  August,  1887,  she 
executed  a  deed  which  recited  that  she  had  occasion  to  borrow 
2501.,  for  the  purpose  of  meeting  certain  pecuniary  claims,  and 
also  for  securing  a  fund  for  payment  of  such  costs  and  professional 
out-goings  as  should  become  due  by  her  to  her  solicitor,  David 
Daly,  with  reference  to  her  rights  in  the  cause  and  otherwise  as 
connected  with  her  affairs;  which  Mr.  Walker  had  agreed  to 
advance.  Then,  in  consideration  of  lOOZ.,  paid  by  Walker  to  her, 
and  the  remainder  of  the  said  sum,  as  far  as  may  be  necessary,  to 
be  applied  in  payment  of  such  of  the  costs  of  Daly,  when  taxed  and 
ascertained,  as  should  not  be  charged  against  the  general  fund,  she 
assigned  to  Walker  2,559Z.,  the  sum  due  to  her,  and  in  respect  of 
which  the  estate  itself  was  ultimately  relinquished  in  her  favour ; 
and  she  covenanted  to  pay  the  250Z.,  together  with  such  costs  at 
law  or  in  equity  as  Walker  or  his  solicitor  should  incur  by  reason 
of  the  deed.  Now  this  was  not  a  proper  deed  for  Mr.  Daly,  as  her 
solicitor  and  trustee,  to  take  from  her.  ^Walker  was  the  nominee  [  *690  ] 
of  Daly,  and  a  trustee  for  him ;  and  601.  only,  instead  of  100/., 
was  advanced  by  Daly :  of  course  Walker  made  no  advance.  The 
oostB  secured  in  this  circuitous  manner  were  to  be  taxed.  The 
deed,  I  think,  cannot  stand  as  a  security  for  anything  beyond  the 
actual  advance.  It  was  on  the  face  of  it,  a  loan  by  a  third  person 
for  the  purpose  of  meeting  the  costs ;  but  really  a  plan  for  securing 
to  the  solicitor  his  costs,  with  interest,  although  he  was  not  entitled 
to  them  as  a  trustee.  Looking  at  all  the  deeds,  and  at  the  corre- 
spondence, I  am  led  to  believe  that  Mr.  Daly  became  aware  of  the 
state  of  the  law,  and  was  anxious  to  secure  his  costs  as  solicitor. 
But,  to  entitle  him  to  hold  any  such  security,  he  should  be  prepared 
to  show  that,  being  Miss  Wood's  solicitor,  and  as  such  bound  to 
protect  her  against  himself,  he  communicated  to  her  the  fact  that 
she  was  only  bound  to  pay  to  him  the  money  put  of  pocket ;  and 
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GoMLBT  she  should  have  been  placed  out  of  hie  power,  and  had  other  advice 
Wood.  &^^  assistance,  before  she  could  be  called  upon  to  give  to  him 
rights  to  which  he  was  not  entitled  under  the  trust  deed.  In 
March,  1888,  Mr.  Daly  having  furnished  untaxed  costs  to  the 
amount  of  1872.  and  advanced  Miss  Wood  80Z.,  she  executed  a 
direct  security  to  him,  and  he  thereby  undertook  (but  he  did  not 
execute  the  deed)  to  get  the  costs  that  day  furnished  to  her  taxed 
as  between  solicitor  and  client,  when  required  by  her,  inasmuch  as 
she  had  requested  him  not  to  incur  such  expense  for  the  present. 
That  undertaking  could  not  by  implication  give  him  a  right  to  costs 
as  between  solicitor  and  client ;  and  of  course  they  were  subject  to 
taxation.  In  August,  1888,  Miss  Wood  executed  a  further  charge 
to  Mr.  Walker,  for  1002.,  with  interest,  and  costs  as  between  solicitor 
and  client,  and  she  signed  a  receipt  for  1002. ;  but  the  real  considera- 
tion was  61.  already  advanced,  and  40!.  advanced  by  Daly  at  the 
[  *69i  ]  ^execution  of  the  deed.  This  is  charged  in  the  accounts  as  50Z.,  and 
is  explained  by  Daly ;  for  he  says  Miss  Wood  returned  him  61.  for 
stamps,  for  which  he  was  to  give  her  credit  in  the  costs  of  the 
deed.  But  this  deed  ought  not  to  have  been  taken,  with  a  receipt 
for  1002.,  from  a  third  person,  when  452.  only  was  advanced  by  the 
trustee  :  and  although  52.  was  returned  for  the  stamp,  the  security 
was  made  to  cover  that  sum,  with  interest  at  six  per  cent.  Indeed 
interest  at  six  per  cent,  is  charged  on  all  the  small  advances.  In 
1889  she  executed  two  further  charges  directly  to  Mr.  Daly. 

Sundry  accounts  were  made  out  by  Mr.  Daly,  but  no  costs  were 
furnished  subsequently  to  those  in  1838.  In  January,  1842,  an 
account  was  settled,  in  which  Mr.  Daly  gave  credit  for  a  large  sum 
received  on  account  of  Miss  Wood  and  other  parties  in  the  original 
cause,  and  discharged  himself  by  payments  to  Miss  Wood  and  other 
parties,  and  by  payment  of  his  own  costs  of  2082.  Now  the  latter 
costs  have  never  been  furnished,  and  therefore  not  taxed.  It  was 
argued  that,  as  they  were  on  a  joint  account,  they  did  not  fall  within 
the  rule  as  to  a  trustee's  costs  :  but  as  to  the  proportion  payable  by 
Miss  Wood,  I  think  that  they  do  fall  within  the  rule ;  and  therefore 
Miss  Wood  is  clearly  entitled  to  relief  to  that  extent.  In  October, 
1842,  an  account  was  settled,  in  which  Mr.  Daly  takes  credit  for 
the  balance  on  the  former  accounts,  and  for  considerable  sums  for 
costs ;  some,  to  a  small  amount,  for  proceedings  instituted  by  him- 
self as  trustee,  and  therefore  falling  directly  within  the  rule  upon 
which  this  case  mainly  depends.  The  balance  in  favour  of  Mr.  Daly, 
6612.,  was  charged  by  a  short  endorsement  on  the  deed  of  June, 
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1889.    The  last  settled  account  brings  down  the  balance  of  the      Gomlbt 
former  account.     The  *result  of  my  examination  of  the  different       wood. 
securities  and  accounts,  is  that  they  cannot  stand.    As  far  as  the       [  «69S  ] 
case  depends  upon  them,  the  untaxed  costs  must  be  taxed,  and  Mr. 
Daly  is  to  be  allowed  only  the  costs  out  of  pocket.    The  deeds  are 
to  stand  as  a  security  only  for  the  sum  which  shall  be  really 
found  due. 

The  second  point  was,  that  Miss  Wood  had  bound  herself  by  the 
correspondence  to  pay  the  trustee's  costs,  due  to  himself  as  solicitor, 
as  between  solicitor  and  client.  I  have  disposed  of  this  point  by 
anticipation,  and  I  need  only  add  that  I  can  give  no  weight  to  such 
letters :  some  of  them  are  in  the  handwriting  of  Mr.  Daly's  managing 
clerk,  and  are  merely  signed  by  Miss  Wood ;  and  several  others  are 
admitted  to  have  been  composed,  as  it  was  termed,  by  Mr.  Daly  ; 
that  is,  he  prepared  them,  and  required  her  to  sign  them.  I  must, 
therefore,  treat  them  as  his  letters  and  not  her's. 

The  third  point  relied  upon  was  the  petition  presented  by  Miss 
Wood,  for  the  taxation  of  costs  as  between  solicitor  and  client,  and 
the  subsequent  proceedings.  I  do  not  think  that  they  are  a  bar  to 
the  relief ;  for  it  is  clear  that  she  was  not  aware  of  her  right  to  strike 
off  all  beyond  the  costs  out  of  pocket  until  the  hearing  of  this  cause : 
and  as  the  suit  is  for  relief  against  the  deeds  of  mortgage  and  the 
settled  accounts,  I  think  that  she  is  entitled  to  that  relief.  The 
proceeding  under  the  petition  is  not  yet  closed,  and  the  consent 
before  the  Master  does  not,  I  think,  preclude  Miss  Wood  from  pro- 
ceeding in  this  suit.  Some  of  the  costs  have  not  been  brought  in 
under  the  order.  It  appears  to  me  that,  notwithstanding  the  corre- 
spondence and  the  proceedings  under  the  petition,  the  plaintiff  is 
entitled  to  relief  *against  the  overcharges  of  costs,  and  to  have  the  [  *698  ] 
accounts  opened.  But  if,  as  I  collect,  Miss  Wood  does  not  dispute 
the  advances  to  her,  it  will  be  advisable  to  give  her  a  power  only  to 
surcharge  and  falsify  them  so  as  to  correct  any  errors. 

The  other  bill  is  filed  by  Mr.  Gomley  for  a  specific  performance, 
and  the  only  question  is  whether  he  can  insist  upon  standing  in  a 
better  situation  than  Mr.  Daly,  from  whom  he  took  an  assignment 
of  all  his  charges  against  Miss  Wood's  estate.  A  purchaser,  after 
his  contract,  cannot  be  allowed  to  pay  off  an  incumbrance  behind 
the  back  of  the  seller,  and  then  say  that,  although  the  account 
might  have  been  opened  against  the  incumbrancer,  yet  it  cannot  be 
impeached  in  his  hands.  Here  Mr.  Daly  acted  as  the  solicitor  of 
Mr.  Gomley,  and  therefore  the  latter  had  notice  of  all  that  Mr.  Daly 
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[  •694  ] 


knew.  In  every  view  of  the  case«  therefore,  Mr.  Gomley  must  be 
subject  to  have  the  account  opened  in  like  manner  as  Mr.  Daly  is 
liable.  He,  however,  will  not  be  damnified,  as  Mr.  Daly,  in  the 
assignment  to  him,  has  guaranteed  to  him  the  receipt  of  the  full 
sum  assigned.  There  was  no  other  ground  for  filing  the  bill,  which, 
no  doubt,  was  filed  by  Mr.  Daly's  directions ;  and  I  think,  therefore, 
that  Mr.  Gomley  will  ultimately  have  to  pay  the  costs  of  the  suit : 
but  I  cannot  now  dispose  of  that  point.  There  must  be  the  usual 
decree  for  a  specific  performance,  and  a  declaration  that  Miss  Wood 
is  not  bound  by  the  account  on  the  foot  of  which  Mr.  Gomley  paid 
off  Mr.  Daly's  demand. 

I  have  felt  some  difficulty  as  to  the  costs  of  Miss  Wood's  suit.  I 
think  it  was  rendered  necessary  by  Mr.  Daly's  not  furnishing,  as 
he  ought  to  have  done,  his  bills  of  costs,  and  *by  demanding  more 
than  was  due  to  him.  But  Miss  Wood  herself  has  acted  incon- 
sistently, and  the  rule  restricting  a  solicitor,  being  a  trustee,  to 
costs  out  of  pocket  for  professional  business,  is  a  severe  one ;  and, 
therefore,  upon  a  view  of  the  whole  case,  I  shall  give  no  costs  on 
either  side,  to  the  hearing ;  and  I  shall  reserve  subsequent  costs  and 
further  directions. 


1846. 
JunsB. 

Bib  Edwabd 

BnoDSN, 

L.O. 
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BUTLEE  V.  SPAEEOW. 

(3  Ja  &  Lai  694--695.) 

against   a 


Bill  to  establish  an  unregistered  lease  against  a  subsequent  duly 
registered  mortgage. 

The  plaintiff  failed  to  prove  notice ;  but  his  case  being  a  meritorious  one, 
the  Court,  at  the  hearing,  permitted  the  bill  to  be  amended  by  praying  a 
redemption,  and  decreed  accordingly. 

Thb  plaintifif,  in  18S9,  became  the  lessee  of  certain  lands,  but 
omitted  to  register  his  lease.  The  lessor  subsequently  mortgaged 
his  estate  to  the  defendant,  by  a  deed  duly  registered  ;  and  in  1840 
he  conveyed  the  equity  of  redemption  to  the  defendant.  The  bill 
charged  that  the  defendant  had  actual  notice  of  the  plaintiff's  lease, 
when  the  mortgage  was  executed  to  him  ;  and  prayed  that  the  lease 
of  1889  might  be  declared  to  be  valid  and  binding  as  against  the 
defendant,  and  for  general  relief.  The  mortgagor,  being  examined 
as  a  witness,  stated  that  he  had  suppressed  the  lease  from  the  mort- 
gagee :  and  the  plaintiff  failed  in  proving  actual  notice  of  the  lease 
to  the  mortgagee.  Under  these  circumstances,  the  plaintiff,  at  the 
hearing,  asked  for  liberty  to  redeem  the  mortgage. 
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Thb  Lobd  Ghanobllob:  Butlbb 

It  is  rather  a  Btrong  measure  to  decree  a  redemption  apon  the     Spabkow. 
prayer  for  general  relief ;  but  I  see  no  reason  why,  in  the  case  of  a 
meritorious  plaintiff,  I  should  not  give  him  leave  to  amend  his  bill 
by  praying  a  redemption. 

A  decree  for  redemption  was  subsequently  made  on  the  bill  as       [  696  ] 
thus  amended. 


JACKSON  V.  HAMILTON  (1).  i846. 

(3  Jo.  &  Lat.  702—716 ;  S.  C.  9  Ir.  Ch.  Eep. 430.)  Junslb^ 20. 

A  testator  covenanted,  upon  his  marriage,  that  in  case  he  should  die  in    Sib  Bdwabd 
the  lifetime  of  his  wife,  without  issue,  his  wife  should  be  entitled  to  one-       Suoden, 
half  of  his  real  and  personal  property  which  he  should  die  possessed  of. 

He  died  without  issue,  in  the  lifetime  of  his  wife,  having  hy  his  will        L  '02  ] 
devised  his  real  estate,  subject  to  annuities.    The  widow  elected  to  take 
against  the  will. 

The  annuitants  should  abate  one-half  their  annuities  (2). 

Long  V.  Shortj  I  P.  Wms.,  ohserved  upon. 

The  testator  devised  that  his  trustees  should  retain  in  their  hands  any 
reasonable  sum  of  money  which  should  be  sufficient  to  remimerate  them 
for  the  trouble  they  should  have  in  carrying  the  trusts  of  his  will  into 
execution :  Held,  a  good  bequest  of  such  sum  as  the  Master  found  to  be  a 
reasonable  remimeration,  though,  shortly  after  the  decease  of  the  testator, 
a  bill  was  filed  to  carry  the  trusts  of  the  will  into  execution. 

The  testator  devised  lands  to  trustees,  in  trust  to  convey  same  to  A.,  to 
hold  for  the  life  of  his  widow ;  after  the  death  of  his  widow,  to  convey  same 
to  B.  and  his  heirs,  subject,  however,  to  the  payment  of  an  annuity  to  C; 
the  first  payment  thereof  to  be  made  on  the  first  day  of  May  or  November, 
which  should  first  happen  after  his  decease :  Held,  that  the  annuity  was 
payable  in  pruenti,  though  his  widow  was  living. 

The  testator  bequeathed  all  his  monies  in  Government  stock,  and  all 
other  monies,  to  trustees,  upon  trust  to  sell  so  much  of  the  stock  as  would 
be  sufficient  to  pay  certain  legacies ;  and  to  lay  out  and  expend  the  residue 
of  the  stock,  and  all  other  monies  and  personal  estate  which  he  should  die 
possessed  of,  and  which  should  remain  after  payment  of  said  legacies,  his 
debts,  funeral  and  testamentary  expenses,  in  the  purchase  of  lands :  Held, 
that  the  legacies  were  payable  out  of  the  general  personal  estate ;  that  the 
residue  only,  after  payment  of  them,  was  to  be  invested  in  land ;  and  that  the 
legacies  should  not  abate  in  favour  of  the  devisee  of  the  land  to  be  purchased. 

By  marriage  articles  dated  the  80th  of  April,  1794,  made  upon 
the  marriage  of  William  Hamilton  with  Anne  M'Math,  William 

(1)  Explained  and  followed.  In  re  supported  by  his  original  opinion,  but 
Williams  (1895)  64  L.  J.  Ch.  349,  72  he  reserved  the  question  for  re-argu- 
L.  T.  324.  ment,  and  his  successor  in  office  (Lord 

(2)  This  point  was  not  actually  Chancellor  Brady),  after  re-argument, 
decided  by  Lord  St.  Leonards  though  confirmed  that  opinion.    The  case  was 
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Jaokson  Hamilton  covenanted  that  in  case  he  should  die  in  the  lifetime  of 
Haxilton.  Anne,  his  intended  wife,  without  issue  by  her,  the  said  Anne  should 
be  entitled  to  one  full  half  of  what  property,  real  or  personal,  of 
what  kind  soever,  he  should  die  seised  or  possessed  of  at  the  time 
of  his  death  ;  and  that  in  preference  to  any  creditor  or  creditors  of 
the  said  William,  or  to  any  deed  or  will  which  he  might  make  or 
execute  in  his  lifetime. 
William  Hamilton  died  on  the  24th  of  February,  1844,  without 
[  *703  ]  issue,  seised  and  possessed  of  large  real  and  personal  ^estates, 
which  he  had  acquired  during  his  lifetime,  leaving  his  wife,  Anne 
Hamilton,  otherwise  M'Math,  surviving.  By  his  will,  dated  the 
16th  of  December,  1848,  he  devised  and  bequeathed  to  John 
Jackson  and  James  M'Watty  the  lands  of  Gauncholdrea,  Garry- 
bane,  Lisdrumclane,  Cooltrim,  Oghill,  Glaroghill,  Gorderryduffe 
and  Gorderrybane,  and  also  his  dwelling-house  at  Gastleblaney, 
upon  trust,  immediately  after  his  decease,  to  convey  unto  the 
Several  sons  of  Thomas  Hamilton,  of,  &c.,  the  said  lands  of 
Gauncholdrea,  Oarrybane  and  Lisdrumclane,  commonly  called  the 
Loughavana  estates,  to  hold  to  the  said  several  sons  of  Thomas 
Hamilton,  who  were  then  residing  in  Scotland,  and  their  heirs  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants :  subject, 
however,  to  the  payment  of  600L  per  annum  to  his  wife,  Anne 
Hamilton,  during  her  life.  And  upon  further  trust  to  convey  unto 
the  said  several  sons  of  Thomas  Hamilton  the  said  lands  of 
Gooltrim,  to  hold  to  them  as  tenants  in  common,  during  the  natural 
life  of  his  wife,  Anne  Hamilton  ;  subject,  however,  to  the  payment 
of  said  5002.  per  annum  before-mentioned  to  his  said  wife,  in  case 
the  Loughavana  estate  should  not  be  sufficient  to  pay  same.  And 
upon  further  trust,  from  and  immediately  after  the  death  of  his 
said  wife,  to  convey  the  said  lands  of  Gooltrim  unto  Hamilton 
M'Math,  of,  (&c.,  to  hold  said  lands  of  Gooltrim  from  the  death  of 
his  said  wife,  unto  the  said  Hamilton  M'Math  and  his  heirs  for 
ever ;  subject,  however,  to  the  payment  of  one  annuity  of  lOOi.  to 
William  Hutcheson,  son  of,  &c.,  and  also  subject  to  the  payment 
of  one  annuity  or  yearly  sum  of  202.  to  Mrs.  Hutcheson :  said  two 
sums  of  1002.  per  annum  and  20Z.  per  annum  to  be  paid  to  the 
said  William  Hutcheson  and  Mrs.  Hutcheson  by  half-yearly 
payments,  on  every  first  day  of  May  and  first  day  of  November, 

not  followed  in  Boche  v.  JorcUin  [1896]      (1887)  34  Ch.  Div.  482.  56  L.  J.  Ch. 
1  I.  K.  494.  and  was  distinguished  by      492,  56  L.  T.  163.— O.  A.  S. 
NOKTH,  J.,  in  /n  re  Saunders  Davie* 
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during  the  nattiral  life  of  the  said  ^William  Hutcheson,  and  also     Jackbok 

daring  the  natural  life  of  the  said   Mrs.  Hutcheson,  ''the  first    Hamilton. 

payment  thereof  to  be  made  on  the  first  day  of  May,  or  the  first      [  •704  ] 

day  of  November,  which  should  first  happen,  after  his  decease.*' 

In  like  manner,  the  testator  directed  his  trustees  to  convey  his 

other  estates,  except  his  house  at  Castleblaney,  to  other  devisees 

and  their  heirs,  subject  to  certain  annuities  and  gross  sums  of 

money,  to  be  paid  thereout  to  third  persons :  and  then  directed  his 

trustees  to  permit  and  suffer  his  wife  to  occupy,  possess  and  enjoy 

his  dwelling-house  and  premises  in  Castleblaney  during  her  life, 

and  also  the  use  of  all  his  furniture,  of  every  description,  therein, 

as  also  his  plate,  and  the  use  of  his  horses,  carriages,  and  cattle  of 

every  kind  and  description,  during  her  life :  and  after  the  death  of 

his  said  wife,  he  directed  his  trustees  to  convey  said  dwelling-house 

and  premises,  together  with  the  furniture  therein,  from  and  after 

the  death  of  his  wife,  to  William  Hamilton  Swanzy,  son  of,  &c.,  to 

hold  to  him,  his  heirs  and  assigns,  for  ever. 

And  as  to  all  his  monies  which  were  then  in  Government  stock, 
and  all  other  monies  whatsoever,  which  he  should  be  entitled  to 
at  the  time  of  his  decease,  the  testator  left  and  bequeathed  the 
same  to  his  said  trustees,  upon  the  following  trusts,  and  to  be  for 
no  other  use  or  purpose  whatsoever :  First,  he  directed  his  said 
trustees  to  sell  as  much  of  his  said  Government  stock  as  would 
enable  them  to  pay  the  following  legacies,  that  is  to  say  (here  the 
testator  bequeathed  several  pecuniary  legacies,  amounting  in  the 
whole  to  the  sum  of  8,700Z.) ;  and  then  he  directed  that  his  trustees 
should,  as  soon  as  they  could  conveniently  do  so,  lay  out  and 
expend  all  the  rest,  residue  and  remainder  of  his  Government 
stock  and  all  other  monies  and  personal  ^estate  which  he  should  [  *706  ] 
die  possessed  of,  and  which  should  remain  after  payment  of  said 
legacies,  and  his  just  debts  and  funeral  and  testamentary  expenses, 
in  the  purchase  of  landed  property  in  Ireland.  And  so  soon  as 
said  lauded  property  in  Ireland  should  be  purchased,  the  testator 
directed  his  trustees  to  convey  said  lands  so  to  be  purchased  to  the 
several  sons  of  said  Thomas  Hamilton,  and  to  the  said  Campbell 
Hamilton,  and  their  heirs,  for  ever,  as  tenants  in  common  and  not 
as  joint  tenants.  And  he  also  did  devise,  and  by  his  will  request 
that  his  said  trustees  should  from  time  to  time  retain  in  their 
hands  any  reasonable  sum  or  sums  of  money  which  should  be 
sufficient  to  remunerate  them  for  the  trouble  they  should  have  in 
carrying  the  trusts  of  his  will  into  execution.    And  after  directing 
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JA0K80K      that  each  of  his  tenants  should  be  forgiven  a  half  year's  rent,  and 
Hamiltok.    bequeathing  to  each  of  his  servants  the  sum  of  62.,  he  appointed 
the  said  John  Jackson  and  James  M'Watty  to  be  his  executors. 

The  widow  of  the  testator  elected  to  take  under  her  marriage 

articles,  and  against  the  will;  and  shortly  after  his  decease  she 

filed  a  bill  for  a  specific  execution  of  the  articles.    The  trustees 

and  executors  also  filed  a  bill  to  have  the  trusts  of  the  will  carried 

into  execution.    By  the  decree  made  in  both  causes,  it  was  declared 

that  Anne  Hamilton,  the  widow,  was  entitled  to  a  specific  execution 

of  the  articles,  by  having  one-half  of  all  the  real  and  personal 

estate,  whereof  the  testator  was  seised  or  possessed  at  the  time  of 

his  death,  conveyed  and  transferred  to  her ;  and  that  she  was  not 

entitled  to  dower  out  of  the  real  estate  whereof  the  testator  was 

seised  in  his  lifetime,  or  any  part  thereof ;  and  that  she  was  not 

[  *706  ]      entitled  to  any  share  of  the  remaining  *moiety  of  the  personal 

estate  of  the  testator,  under  the  Statute  of  Distributions.    And  it 

was  further  declared  that  the  will  of  the  testator  was  well  proved, 

and  that  the  trustees  and  devisees  therein  named  (except  said  Anne 

Hamilton)  were  entitled  to  have  the  trusts  thereof  carried  into 

execution,  save  so  far  as  the  provisions  of  the  will  conflicted  with 

the  provisions  of  the  marriage  articles.    And  it  was  referred  to  the 

Master  to  take  the  usual  accounts  of  the  real  and  personal  estates 

of  the  testator,  and  to  fix  an  occupation  rent  for  the  house  and 

furniture  at  Castleblaney,  which  had  been  used  and  occupied  by 

Anne  Hamilton  since  the  decease  of  the  testator ;  and  also  to  take 

an  account  of  all  charges  and  incumbrances  affecting  the  real 

estates,  and  their  priority ;  and  of  the  funeral  and  testamentary 

expenses,  debts  and  legacies  of  the  testator :  and  further,  to  inquire 

whether  the  devisees,  annuitants  and  legatees  named  in  the  will  of 

the  testator,  or  any  and  which  of  them,  had  sustained  or  would 

sustain  any  loss  in  consequence  of  Anne  Hamilton  having  elected 

to  take  under  the  marriage  articles,  and  not  under  the  will  of  the 

testator;  and  to  ascertain  the  amount  of  such  loss  respectively; 

and  whether  they,  or  any  and  which  of  them,  were  entitled  to 

receive  any  and  what  compensation  for  such  loss,  and  out  of  what 

fund.    And  it  was  declared  that  the  defendant,  Thomas  Hamilton 

the  elder,  was  not  entitled,  as  the  heir-at-law  of  the  testator,  to  the 

dwelling-house  or  other  property  devised  by  the  testator  to  his 

widow,  Anne  Hamilton,  who  had  so  elected  as  aforesaid  not  to 

accept  the  same  under  the  will ;  but  that  all  such  property  was 

applicable,  to  the  extent  of  its  value,  in  and  towards  compensation 
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of  all  Buch  devisees,  annuitants  and  legatees,  as  should  appear  to     Jaokson 
have  sustained  loss  in  ^consequence  of  the  claims  of  Anne  Hamilton    Hamilton. 
under  the  articles  having  been  established.  [  *707  ] 

The  Master  by  his  report  found  that  the  rental  of  the  real  estate 
was  1,161Z.  per  annum ;  and  that  there  were  no  charges  or  incum- 
brances affecting  the  real  estate :  and  that  the  personal  estate  of 
the  testator  at  his  decease,  consisted  of  15,8882.  Government  Three- 
and-a-half  per  cent,  stock,  and  of  other  items,  of  the  value  in  the 
whole  of  18,848Z.  The  debts,  funeral  and  testamentary  expenses, 
did  not  amount  to  700L 

Under  these  circumstances,  the  Master  reported  that  the  pecuniary 
legacies  bequeathed  by  the  testator,  and  by  him  directed  to  be  paid 
out  of  his  personal  estate,  ought  not  to  abate  in  consequence  of  the 
claims  of  Anne  Hamilton  upon  the  said  personal  estate,  but  that 
they  should  be  paid  in  full. 

That  under  the  bequest  in  the  will  to  the  trustees  thereof,  of 
8uch  reasonable  sum  or  sums  of  money  as  should  be  sufficient  to 
remunerate  them  for  their  trouble  in  carrying  the  trusts  of  the  will 
into  execution,  there  was  due  to  each  of  the  trustees  the  sum  of 
2502.,  the  same  being,  in  the  judgment  of  the  Master,  a  reasonable 
remuneration  for  their  trouble  in  the  execution  of  said  trusts. 

That  the  several  annuitants  and  legatees  whose  annuities  and 
legacies  were  by  the  will  charged  exclusively  on  his  real  and  free- 
hold estates,  ought  to  abate  by  one  equal  moiety  or  half  part  thereof 
respectively,  inasmuch  as  the  devisees  of  said  lands  chargeable 
therewith  respectively  had  been  severally  deprived  of  one  equal 
moiety  or  half  part  of  *the  lands  whereout  the  testator  directed  [  *708  ] 
that  the  annuities  and  last-mentioned  legacies  should  be  paid,  by 
reason  of  Anne  Hamilton  having  elected  to  take  under  the  articles, 
and  in  opposition  to  the  will. 

The  Master  then  reported  in  detail  the  amount  of  the  several 
annuities  and  legacies,  to  which  the  moieties  of  the  lands  in  the 
hands  of  the  devisees  thereof  respectively  were  subject,  and  the 
sums  due  on  foot  thereof ;  and  also  the  value  in  money  of  the  loss 
which  each  of  the  disappointed  devisees,  annuitants  and  legatees, 
would  sustain  by  reason  of  the  election  of  Anne  Hamilton  to  take 
against  the  will.  And  he  further  reported  that  the  fund  for  com- 
pensating the  disappointed  devisees,  legatees  and  annuitants  their 
respective  losses,  consisted  of  the  arrears  and  future  gales  of  an 
abated  annuity  of  2902.  a  year,  during  the  life  of  Anne  Hamilton, 
chargeable  upon  a  moiety  of  the  lands  devised  to  the  sons  of 
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Jaokbon      Thomas  Hamilton,  and  of  a  moiety  of  the  other  benefits  given  to 

Hah iLTON.    Anne  Hamilton  by  the  will :  and  he  reported  the  sums  dae  to  said 

fund ;  and  found  that  the  fund  was  divisible  among  the  disappointed 

devisees,  annuitants  and  legatees,  in  proportion  to  the  amount  of 

their  losses  as  ascertained  by  his  report. 

Several  exceptions  were  taken  to  this  report.  Thomas  Hamilton 
the  younger,  the  only  son  of  Thomas  Hamilton  named  in  the  will, 
excepted  on  the  ground  that  the  Master  ought  not  to  have  allowed 
any  sum  of  money  whatever  to  the  trustees  of  the  will;  or,  at  least, 
not  so  large  a  sum  as  2501.  to  each  of  them ;  and  because  there 
was  no  evidence  of  what  trouble  the  trustees  were  put  to  in  the 
execution  of  the  trusts. 

[  709  ]  Mr.  Butt  for  Thomas  Hamilton  the  younger : 

The  suits  were  instituted  immediately  after  the  decease  of  the 
testator,  so  that  the  trustees  could  not  have  been  put  to  any  trouble 
in  carrying  the  trusts  of  the  will  into  execution.  The  legacy  is 
given  to  them  as  a  compensation  for  their  trouble,  and  there  is  no 
evidence  that  they  had  any  trouble. 

Mr.  Hutton,  contrh  : 

The  amount  of  the  property,  which  is  considerable,  is  evidence 
of  the  trouble  it  would  take  to  administer  it. 

The  Lord  Ghangellob: 

It  is  decided  that  trustees  are  not  exonerated  from  seeing  to  the 
execution  of  the  trusts,  because  a  bill  has  been  filed  for  the  purpose. 
It  may  be  that  they  would  have  more  trouble  where  a  bill  is  filed, 
than  where  it  is  not.  It  was  for  the  Master  to  decide  what  was  a 
proper  amount  of  remuneration  to  be  given  to  the  trustees ;  and  in 
ascertaining  the  amount,  he  could  not  do  otherwise  than  by  taking 
a  general  view  of  the  case. 

Over-rule  the  exceptions. 

Another  exception,  taken  by  the  annuitants  whose  annuities 
were  charged  exclusively  on  land,  was,  that  the  Master  should  not 
have  found  that  said  annuitants  should  abate,  but  should  have 
found  that  they  were  entitled  to  receive  the  full  amount  of  their 
annuities  out  of  the  remaining  moieties  of  the  lands,  out  of  which 
respectively  the  testator  directed  that  said  annuities  should  be  paid. 
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Mr.  John  Brooke  and  Mr.  Robert  AndrewB,  for  the  exceptants :      Jlokbov 
The  decree  does  not  direct  the   annuitants  to  abate,  and  the    Hamilton. 
report  of  the  Master  in  that  respect  is  not  warranted  by  the  decree.       ^  ^^^  ^ 
The  annuities  are  charges  upon  and  issue  out  of  the  whole  and 
every  part  of  the  lands  upon  which  they  are  charged;  and  the 
recovery  of  part  of  the  lands  by  title  paramount  does  not  defeat 
the  title  of  the  annuitants  to  be  paid  their  entire  annuities  out  of 
the  remaining  part.    There  is  no  apportionment  of  the  annuity  in 
such  a  case.    If  a  man  grant  a  rent  to  be  issuing  out  of  two  acres 
of  land,  and  the  grantee  of  the  rent  recover  one  acre  by  title 
paramount,  he  shall  still  have  the  entire  rent  out  of  the  remaining 
acre  (i).    As  to  Long  v.  Short  (2),  upon  which  the  Master  based  his 
report,  it  does  not  apply.    There  the  assets  were  deficient ;  it  was  a 
case  of  marshalling ;  here  the  assets  are  sufficient. 

Mr.  Monahan  and  Mr.  Hutton,  for  the  annuitants : 

Long  V.  Short  is  precisely  in  point,  for  the  annuities  issue  wholly 
out  of  the  lands  charged,  and  are  not  payable  out  of  the  personal 
estate.  The  annuitants  are  specific  devisees  of  so  much  of  the 
real  estate:  Creed  v.  Creed (z),  which  recognises  the  authority  of 
Long  V.  Short. 

Mr.  Robert  Andrews,  in  reply : 

In  Creed  v.  Creed  the  assets  were  insufficient ;  it  was  a  question 
of  marshalling.    But  if  this  be  considered  as  a  question  of  construc- 
tion, there  is  nothing  in  the  will  to  show  that  the  testator  did  not 
intend  that  the  annuitants  should  *have  all  he  purported  to  give     [*7ii] 
them.    The  devisees  took  the  lands  cum  onere. 

Thb  Lobd  Chancellor: 

Creed  v.  Creed  was  a  question  of  construction ;  but  I  do  not  see 
how  you  distinguish  this  case  from  Long  t.  Short.  There  is  no 
doubt  that  the  gift  of  an  annuity  out  of  real  estate  alone  is  a  specific 
devise.  In  Long  v.  Short  the  annuity  was  given  out  of  the  lease- 
hold, and  then  the  question  was,  how  the  bond  creditor  was  to  be 
paid.  The  Goubt  held  that  he  was  to  be  paid  rateably  by  all  the 
specific  devisees ;  and  it  was  considered  that  the  annuitant  was  as 
much  a  specific  devisee  as  the  devisees  of  the  lands.    Long  v.  Short 

(1)  Co.  Litt.  148  b;  2  EoU.  Abr.  ^3)  65  E.  E.  252  (11  CI.  &  Pin.  491, 
414.                                                               608). 

(2)  1  P.  Wmfl.  403. 
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JA0K80N  house  and  garden  in  Eenn,  wherein  he  lately  lived.  There  were,  I 
Hamilton,  apprehend,  other  estates  in  Eenn ;  and  it  was  probably  considered 
that  the  house  and  garden  given  to  Agnes  Dyer  were  not  subject 
to  the  annuities.  The  other  chattels  in  Eenn,  if  there  were  any, 
fell  into  the  residue,  and  were  disposed  of  in  payment  of  the  debts, 
in  exoneration  of  the  annuitants  and  other  specific  devisees.  I 
think  it  desirable  that  a  copy  of  the  will,  and  a  statement  of  the 
testator's  estates  in  Eenn,  should  be  obtained  from  the  Registrar's 
book  in  England  (i). 

The  case  of  Chmgh  v.  Clough  (2),  which  depended  upon  other  cir- 
cumstances, may  yet  be  considered  as  an  authority  for 'the  Master's 
report.  An  infant  female  married  an  adult  male,  and  her  estate 
[  *7i<>  ]  and  an  estate  of  his  of  equal  value  *were  agreed  to  be  settled  in 
strict  settlement  on  the  first  and  other  sons  in  tail ;  and  portions 
were  provided  for  younger  children  out  of  both  estates  generally ; 
and  in  default  of  issue  male,  portions  for  daughters ;  but  (as,  in 
default  of  issue  male,  the  two  estates  might  go  in  different  direc- 
tions) one  moiety  of  the  latter  portions  was  to  be  raised  out  of  the 
wife's  estate,  and  the  other  moiety  out  of  the  husband's  estate. 
This  clause,  therefore,  provided  for  the  case  of  the  two  estates 
separating  under  the  limitations  in  the  intended  settlement.  The 
articles  also  provided,  that  if  the  wife,  when  of  age,  should  refuse 
or  neglect  to  join  in  settling  her  estate,  her  life  interest  in  the 
husband's  property  should  be  void.  The  separation  of  the  two 
estates  by  the  act  of  the  wife  was  there  also  provided  for.  The 
wife  refused  to  settle  her  estate ;  and  the  younger  sons  having  filed 
their  bill  against  their  eldest  brother,  claiming  the  whole  of  the 
portions  out  of  the  father's  estate.  Lord  Alvanlet  held  that  they 
were  only  entitled,  as  against  him,  to  one  moiety.  But  in  that  case 
there  was  no  fund  to  come  in  lieu  of  the  wife's  estate,  which  was 
withdrawn  from  the  settlement.  I  think  that  this  case  requires 
further  consideration  and  research ;  and  therefore,  although 
unwilling  to  leave  any  point  undecided,  I  must  direct  this  case 
to  stand  in  the  paper  for  re-argument  on  the  first  day  of  causes  in 
next  Term  (3). 

The  other  question  which  I  reserved  was,  whether  the  annuities 
charged  on  the  reversion  after  the  wife's  death  were  to  commence 

(1)  See  9  It.  Eq.  Bep.  650,  where  (3)  Upon  re-argument  before  the 
there  is  a  statement  of  Long  v.  Short,  Lord  Chancellor  (the  Bight  Hon. 
from  the  Registrar's  book.  Maziere  Brady)  9  Ir.  Eq.  R  436,  the 

(2)  5  Ves.  710.  Master's  report  was  oonfirmed. 
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in  her  lifetime.     It  is  always  a  question  of  intention  whether  a      Jackson 
charge  on  a  reversion  is  or  not  to  be  "^^postponed  in  payment  until    Hamilton. 
the  reversion  fall  into  possession.    It  may  not  have  been  the  inten-       [  716  ] 
tion;  but  the  testator's  express  declaration  is,  that  the  first  payment 
is  to  be  made  on  the  days  named,  which  shall  first  happen  after  his 
decease.    I  am  not  at  liberty  to  strike  those  words  out  of  the  will, 
or  by  conjecture  to  confine  them  to  the  event  of  his  wife's  dying  in 
his  lifetime;  and,  therefore,  I  think  that  the  Master's  report  is 
right  on  this  point,  and  that  the  exceptions  to  it  must  be  over-ruled. 


12—2 
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IN   THE   QUEEN'S   BENCH. 


1846.  JAMES  V.  BROOK. 

Mav  22, 

_  (9  a  B.  7—14;  S.  0.  16  L.  J.  Q.  B.  17 ;  10  Jur.  541.) 

^'^^  A  declaration  for  slander  alleged  that  plaintiff  was  a  salaried  superinten- 

dent of  police  at  L.,  and  that  it  was  his  duty,  as  such,  to  conduct  himself 
temperately,  and  with  decency  and  propriety,  while  on  duty,  and  to  hinder 
and  repress  indecent  and  disorderly  conduct  in  the  police  office :  that  defen- 
dant, intending  to  injure  plaintiff  in  his  office,  had  caused  it  to  be  believed 
that  he  had  misconducted  himself  as  such  superintendent,  and  cause  him 
to  be  dismissed  from  his  office,  in  a  discourse  which  he  had  concerning 
plaintiff,  as  such  superintendent,  and  concerning  plaintiff's  conduct  in  his 
office,  falsely,  &c.,  spoke  and  published  concerning  plaintiff ,  and  concerning 
him  as  such  superintendent,  and  concerning  his  conduct  in  his  office,  the 
false,  Ac,  words :  '*  1 "  (meaning  defendant)  '*  saw  a  letter,  two  or  three  days 
since,  regarding  an  officer  of  the  L.  police  force  "  (meaning  plaintiff)  **  who  " 
(meaning  plaintiff)  "  had  been  guilty  of  conduct  unfit  for  publication." 

Judgment  arrested,  after  verdict,  on  the  ground  that  the  declaration  did 
not  show  how  the  imputation  was  connected  by  the  speaker  with  plaintiff's 
office. 

Case  for  slander.  The  declaration  contained  three  counts. 
The  first  count,  after  a  general  allegation  of  plaintiff's  previous 
good  character,  alleged  that,  whereas  also  plaintiff,  for  a  long  time 
before  the  committing  &c.,  had  been  and  still  is  a  peace  officer  of 
our  lady  the  Queen,  and  superintendent  of  the  police  of  the  borough 
of  Leeds  in  the  county  of  York ;  and,  by  reason  thereof,  plaintiff, 
during  all  that  time,  had  and  received  a  certain  salary  and  reward 
for  and  in  respect  of  his  said  office  and  employment  of  superin- 
tendent as  aforesaid  c  And  whereas  also  plaintiff  hath  always 
behaved  and  conducted  himself,  in  his  said  office  and  employment, 
with  fidelity  and  reputation  and  propriety,  by  means  of  which  said 
[  *8  ]  premises  plaintiff,  before  the  committing  &c.,  *had  deservedly 
obtained  the  good  opinion  &c. :  and  also  plaintiff  was  acquiring 
great  gains  and  profits  by  means  of  the  said  salary  and  reward  in 
his  said  office  and  employment :  And  whereas  also  it  was  part  of 
the  duties  of  the  said  office  and  employment  that  plaintiff,  as  such 
superintendent,  should  have  the  immediate  direction  of  the  night 
police  force  in  the  said  borough  of  Leeds,  and  that  plaintiff,  as  such 
superintendent,  should  from  time  to  time  attend  during  the  night 
time  at  the  police  office  in  the  said  borough,  to  which  police  office 
persons  arrested  during  the  night  time  in  the  said  borough  were 
from  time  to  time  brought  for  the  purpose  of  being  kept  in  custody 
there  until  the  persons  so  arrested  could  be  conveniently  taken,  in 
the  morning  of  the  day  after  any  such  arrest,  before  some  justice  of 
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oar  said  lady  the  Queen  assigned  to  keep  the  peace  within  the  said  Jamwb 
borough :  And  whereas  it  was  the  duty  of  the  plaintiff,  as  such  bbook. 
superintendent  as  aforesaid,  to  conduct  himself  temperately  and 
with  decency  and  propriety  whilst  on  duty  as  such  superintendent 
at  the  said  police  office  as  aforesaid,  and  to  hinder  and  repress 
indecent  and  disorderly  behaviour  in  the  said  police  office :  The 
count  then  charged  that  defendant,  well  knowing  the  premises,  but 
contriving,  and  falsely  and  maliciously  intending,  to  injure  plaintiff 
in  his  said  good  name,  fame  and  credit,  and  in  his  aforesaid  office 
and  employment,  and  to  bring  him  into  great  scandal  and  disgrace, 
as  such  superintendent,  with  and  amongst  all  his  neighbours  and 
other  good  &c.,  and  to  cause  it  to  be  suspected  and  believed  that 
plaintiff  had  misconducted  himself  as  such  superintendent,  and  to 
cause  the  plaintiff  to  be  dismissed  from  and  deprived  of  his  said 
office  and  employment,  heretofore  &c.  (the  count  then  ^charged  the  [  *^  ] 
speaking  by  defendant  of  certain  words  concerning  plaintiff). 

The  third  count  charged  that,  afterwards,  to  wit  on  &c.,  in  a 
certain  other  discourse  which  defendant  then  had  of  and  concerning 
plaintiff,  and  of  and  concerning  him  as  such  superintendent  as 
aforesaid,  and  of  and  concerning  the  conduct  of  plaintiff  in  his 
said  office  and  employment,  in  the  presence  and  hearing  of  divers 
good  &c.,  defendant,  further  contriving  and  intending  as  aforesaid, 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
plaintiff,  and  of  and  concerning  plaintiff  as  such  superintendent  as 
aforesaid,  and  of  and  concerning  the  conduct  of  plaintiff  in  his  said 
office  and  employment,  the  false,  scandalous,  malicious  and  defama- 
tory words  following,  that  is  to  say :  ''  I "  (meaning  the  defendant) 
"  saw  a  letter,  two  or  three  days  since,  regarding  an  officer  of  the 
Leeds  police  force  "  (meaning  the  plaintiff),  ''  who  was  superior  in 
rank  to  Child  (i),  and  who "  (meaning  the  plaintiff)  ''  had  been 
guilty  of  conduct  unfit  for  publication."  The  declaration  then 
averred  general  damage,  and  that  persons,  not  named,  had  refused 
to  have  acquaintance  with  plaintiff. 

The  defendant  pleaded  Not  guilty ;  and  several  pleas  of  justifica- 
tion, to  which  the  plaintiff  replied  De  injurid. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  Spring 
Assizes,  1846,  a  verdict  was  found  for  the  defendant  on  the  issue 
upon  the  plea  of  Not  guilty,  so  far  as  related  to  the  first  two 
counts,  and  for  the  plaintiff  on  the  residue  of  that  issue  and  on  all 
the  other  issues. 

(1)  It  appeared  on  the  trial  that  Child  was  an  officer  in  the  Leeds  police 
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jAiiBB  WtUson,   in  Easter  Term,   1845,  obtained  a  rule    niii   for 

bbook.       arresting  the  judgment. 

[  10  I  Hugh  Hill  showed  cause  in  last  Easter  vacation  (i) : 

The  third  count  shows  an  actionable  slander  on  the  plaintiff  in 
respect  of  his  office.  The  introductory  allegations  of  the  first 
count,  which  are  incorporated  in  the  third,  show  that  the  plaintiff 
held  the  office  of  superintendent  of  police,  for  which  he  received 
a  salary,  and  that  it  was  part  of  his  duty  to  conduct  himself  with 
decency  and  propriety  while  on  duty.  Then  the  third  count  sets 
out  a  discourse  had  by  the  defendant  concerning  the  conduct  of 
plaintiff  in  his  said  office,  in  which  defendant  publishes,  con- 
cerning the  conduct  of  plaintiff  in  his  said  office,  words  imputing 
that  he  had  been  guilty  of  conduct  unfit  for  publication.  The 
declaration  thus  connects  the  imputation  with  the  plaintiff's  con- 
duct as  superintendent.  Lumby  v.  AUday  (2)  is  not  a  similar  case 
to  this.  The  misconduct  there  imputed  was  not  shown  to  be  such 
as  to  render  the  plaintiff  unfit  for  the  employment  described  in  the 
declaration:  here  the  unfitness  is  distinctly  pointed  out,  since  it 
is  alleged  that  the  plaintiff  was  bound  to  conduct  himself,  in  his 
office,  with  decency  and  propriety,  and  it  appears  that  the  impro- 
priety is  imputed  concerning  the  conduct  of  the  plaintiff  in  the 
office.  All  the  allegations  must,  after  verdict,  be  taken  to  be 
proved. 

Watson  and  Hoggins  were  now  heard  in  support  of  the  rule : 

The  third  count  shows   no    connection    between   the   alleged 

slander  and  the  introductory  allegations.    It  does  not  appear  how 

[  *ii  ]       that  which   is  imputed  should  disqualify  *for  the  employment. 

[They  cited  Lumhy  v.  AUday  (2),  Onslow  v.  Horne(s),  Heamev. 

Stowell  (4),  Ayre  v.  Craven  (5)  and  Ooldstein  v.  Foss  (e).] 

Further,  no  action  lies  on  words  so  general  as  these :  instances, 
in  which  imputations  more  specific  have  been  held  incapable  of 
sustaining  an  action,  are  given  in  1  Yin.  Abr.  414.  Actions  (for 
words)  (G.  a). 

(1)  May  9th.  Before  Lord  Denman,  (3)  3  Wila,  177.  186;  S.  C.  2  W.  BL 
Ch.  J.,  Patteson  and  Williams,  JJ.      750,  753. 

Coleridge,  J.  was  absent  on  account  (4)  54  H.  B.  663  (12  Ad.  &  El.  719). 

of  illness.    Wightman,  J.  was  sitting  (5)  41  B.  B.  359  (2  Ad.  &  £1.  2). 

at  Nisi  Frius.  See  Wetherhead  y.  Artnitage,  2  Lev. 

(2)  35  B.  B.  715  (1  Cr.  &  J.  301 ;  233. 

S.  C\  I  Tyr.  217).  (6)  29  B,  B.  610  (6  B.  &  C.  154). 
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Lord  Dbnman,  Ch.  J. :  Jambs 

9. 

I  cannot  distinguish  this  case  from  Ayre  v.  Craven  (i).  The  Brook. 
words  there  used  were  very  likely  to  injure  the  plaintiff  in  his 
profession  of  a  physician ;  but  the  Court  held  that  they  did  not 
necessarily  ^import  that  the  plaintiff  had  been  guilty  of  adultery  C  *^^  J 
in  the  course  of  exercising  his  profession ;  and  that  the  declara- 
tion ought  to  have  connected  the  imputation  with  the  profession. 
Here  it  might  pQssibly  be  said  that  the  word  "guilty"  indicates 
dome  evil  practice :  but,  when  we  look  at  what  follows,  we  see  that 
the  discourse  might  refer  only  to  some  inquiries  which  the  plaintiff 
was  led  to  pursue,  in  the  course  of  his  office,  and  which  it  could 
not  be  fit  to  publish. 

Patteson,  J. : 

I  cannot  see  how  we  are  to  distinguish  this  case  from  Ayre  v. 
Craven  (2).  The  language  at  the  end  of  the  judgment  there  is 
closely  applicable  here,  and  establishes  the  doctrine  that,  where  a 
charge  is  not  necessarily  connected  with  a  profession,  the  declara- 
tion must  show  how  the  speaker  did  connect  it.  But  here  the 
words  only  declare  that  the  speaker  had  seen  a  letter  imputing  that 
an  officer  of  the  Leeds  police  force  '*  had  been  guilty  of  conduct 
unfit  for  publication."  Lumby  v.  AllcUiy  (8),  though  in  some  respects 
distinguishable,  rests  on  the  same  doctrine.  The  only  difference 
between  the  present  case  and  Ayre  v.  Craven  (2)  is,  that  in  Ayre  v. 
Craven  (2)  the  declaration  did  not  charge  that  the  discourse  was 
held  concerning  the  plaintiff  in  his  profession,  or  concerning 
the  profession,  but  only  "  of  and  concerning  the  said  plaintiff,  so  ' 

carrying  on  the  said  profession : "  but  then  the  declaration  went 
on  to  say  that  the  words  were  spoken  "of  and  concerning  him 
in  his  said  profession;"  so  that  really  that  case  is  on  all  fours 
with  the  present. 

Williams,  J. :  [  14  ] 

I  cannot  distinguish  this  case  from  Ayre  v.  Craven  (2).  The 
word  "  guilty,"  here,  might,  as  my  Lord  remarks,  seem  to  give  a 
character  to  the  conduct  stated  to  be  unfit  for  publication :  but, 
after  all,  that  shows  rather  the  view  taken  of  the  conduct  by  the 
speaker  than  the  conduct  itself.    But,  even  if  the  words  have  a 

(1)  41  E.  R  359  (2  Ad.  &  EL  2).  (2)  41  R.  R.  359  (2  Ad.  &  El.  2). 

See   WHherhead  y.  Armitage,  2  I^y.  (3)  35  B.  B.  715  (1  Cr.  &  J.  301; 

233.  8.  C.  1  Tyr.  217). 
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JAMB8       natural  tendency  to  produce  injury  in  the  profession,  the  declara- 
Bbook.       tioo  18  wholly  wanting  in  any  explanation  of  the  way  in  which  the 
speaker  connected  the  conduct  with  the  profession.    That  was  the 
objection  on  which  this  Court  acted  in  Ayre  v.  Craven  (i). 

Rule  absolute. 


1846.  WILLIAMS  V.  STIVEN. 

May  22.  26. 

L-I  (9  a  B.  14—17 ;  S.  C.  15  L.  J.  Q.  B.  321 ;  10  Jur.  804.) 

^^^^  Before  stat.  8  Ann.  c  14,  s.  6,  rent,  aocniing  before  the  expiration  of  a 

tenancy,  could  not  be  distrained  for  after  the  tenancy  expired,  though  the 
tenant  continued  in  occupation. 

Therefore,  where  an  avowry  for  rent  arrere  is  framed  at  common  law,  it 
must  be  alleged  andiproved  that  the  tettancy  continued  up  to  the  time  of 
the  distress. 

Bbplbvin  for  taking  plaintiff's  cattle  and  chattels  in  two  closes. 

The  defendant,  besides  two  other  pleas,  avowed,  for  that  plaintiff^ 
for  a  long  time,  to  wit  two  years  next  before  and  ending  on  a 
certain  day,  to  wit  2nd  February,  1844,  and  from  thence  until  and 
at  the  said  time  when  &c.,  held  and  enjoyed  the  said  closes  in 
which  &c.,  as  tenant  thereof  to  defendant,  by  virtue  of  a  demise 
thereof  to  plaintiff  theretofore  made,  at  a  yearly  rent,  to  wit  the 
yearly  rent  of  20Z.,  payable  half  yearly  on  the  2nd  August  and  2nd 
[  *16  3  February  in  every  year  :  and,  because  ^the  sum  of  40Z.  of  the  rent 
aforesaid,  for  the  space  of  two  years  ending  as  aforesaid,  on  &c. 
(2nd  February),  and  from  thence  until  and  at  the  said  time  when 
&o.,  was  due  and  in  arrear  from  plaintiff  to  defendant,  defendant 
well  avows  the  taking  &c.,  and  justly  &c.,  as  for  and  in  the  name 
of  a  distress  for  the  said  rent  so  due  &c. 

Flea  in  bar.  That  plaintiff  did  not  hold  or  enjoy  the  close  in 
which  &c.,  as  tenant  thereof  to  defendant,  in  manner  &o. :  con- 
clusion to  the  country.  Issue  thereon.  There  were  other  issues, 
which  it  is  not  necessary  to  state. 

On  the  trial,  before  Piatt,  B.,  at  the  Monmouthshire  Spring 
Assizes,  1845,  it  appeared  that  the  distress  was  made,  in  July, 
1844,  for  rent  due  for  the  time  stated  in  the  avowry ;  and  evidence 
was  given,  on  the  part  of  the  defendant,  to  show  that  the  plaintiff 
held  the  land  as  tenant  to  the  defendant  from  year  to  year,  at  a 
yearly  rent  of  20Z.,  payable  on  the  2nd  of  August  and  2nd  of 

(1)  41  B,  R.  359  (2  Ad.  &  El.  2). 
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February,  on  which  latter  day  the  current  year  ended :  but  the  Williams 
plaintiff  proved  that  he  had  been  served,  on  26th  June,  1848,  by  stiybn. 
the  defendant,  with  a  notice  to  quit,  of  that  date.  It  was  here- 
upon contended,  for  the  plaintiff,  that  his  tenancy  had  ceased 
before  the  distress  was  made,  and  he  was  therefore  a  mere  tres- 
passer at  the  time  of  the  distress,  and  was  entitled  to  a  verdict  on 
the  issue  above  mentioned.  The  learned  Baron  reserved  leave  to 
move  to  enter  a  verdict  for  the  plaintiff  on  this  issue,  and  directed 
a  verdict  for  the  defendant.  On  the  other  issues  the  plaintiff  had 
a  verdict.  In  Easter  Term,  1846,  Aleocander  obtained  a  rule  to 
enter  the  verdict  on  this  issue  for  the  plaintiff,  or  for  a  new  trial. 
He  cited  Jenner  v.  Clegg  (i). 

Whateley  and  F,  V.  Lee  now  showed  cause  (2) :  [  16  ] 

In  Jenner  v.  Clegg  (i)  the  marginal  note  states  that  '*  a  tenant 
holding  over  after  notice  to  quit  given  by  the  landlord,  is  not  liable 
to  a  distress,  without  some  evidence  of  a  renewal  of  the  tenancy." 
But,  in  that  case,  the  rent  distrained  for  did  not  become  due  before 
the  tenancy  expired,  so  that  there  was  no  right  to  distrain :  .  here 
tne  tenancy  did  not  expire  till  after  the  day  on  which  the  rent  was 
due.     The  same  distinction  applies  to  Alford  v.  Vickery  (8). 

Alexander  and  Smythies,  contra  : 

Jenner  v.  Clegg  (i)  shows  that,  after  a  notice  to  quit  has  expired, 
the  landlord  cannot  affirm  the  tenancy  by  distraining,  and  that  the 
tenant  does  not  do  so  by  continuing  his  occupation.  Then  the  only 
question  is  whether  a  party  continuing  in  possession  after  his 
tenancy  expires  is  liable  to  have  his  goods  distrained  for  rent  which 
accrued  during  the  tenancy.  The  avowry  here*  is  not  framed  under 
stat.  8  Ann.  c.  14,  ss.  6,  7 :  and,  before  that  statute,  no  right  to 
distrain  continued  after  the  determination  of  the  tenancy :  1  Bro. 
Abr.  Distresse,  pi.  19 ;  1  Rol.  Abr.  672,  Distress,  (0)  8.  10.  There- 
fore it  is  a  material  allegation,  in  this  avowry,  that  the  plaintiff 
continued  tenant  up  to  the  time  of  the  distress ;  which  is  negatived 
by  the  evidence.  Without  that  allegation,  the  avowry  would  have 
been  bad  :  Banks  v.  AngeU  (4),  Innes  v.  Colquhon  (6). 

Cur.  adv.  vulU 

(1)  42  B.  K.  778  (1  Moo.  &  Bob.  (3)  68  K.  E.  887  (Car.  &  M.  280). 
213).  (4)  7  Ad.  &  EL  843. 

(2)  Before  Lord  Denman,  Ch.  J.,  (5)  7  Bing.  265. 
Patteeon  and  Williams,  JJ. 
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Williams     Lord  Dbnman,  Ch.  J.,  in  this  Term  (May  26th),  delivered  the 
StiVbn.  judgment  of  the  Court  : 

^      ^  Nameroas  points  were  made  in  this  case   (i),   in  which  the 

plaintiff  obtained  a  verdict  on  two  issaes,  the  defendant  on  the 
third,  subject  to  a  motion  for  entering  a  verdict  for  the  plaintiff  on 
that  also,  if  the  Court  should  think  him  entitled  to  it.  The  learned 
Baron  reports  that  he  reserved  questions  on  evidence  of  the  identity 
of  the  premises  distrained  upon,  and  on  the  defendant's  right  to 
distrain  after  he  had  given  notice  to  quit. 

On  this  latter  point,  Jenner  v.  Clegg  (2)  was  cited ;  which  is 
not  applicable,  because  the  rent  there  distrained  for  became  due 
after  the  determination  of  the  tenancy  by  notice  to  quit  from  the 
landlord. 

But  it  was  argued  that,  as  the  avowry  here  was  at  common  law 
and  not  under  the  statute  of  8  Ann.  c.  14,  s.  6,  it  was  not  good 
after  determination  of  the  lease  by  landlord's  notice.  And  it  is 
clear  from  Co.  Litt.  47  b  and  1  Ro.  Ab.  672,  Distress  (0)  pi.  10, 
Com.  Dig.  Distress  (A  2),  that  this  is  so. 

The  plaintiff  therefore  is  entitled  to  have  the  rule  absolute. 

Rule  absolute  to  enter  a  verdict  for  plaintiff  on  the  third 
issue. 


[76] 


1846.  EEG.    V.    The    INHABITANTS    of    SAFFKON 

^""^"^^  WALDEN(3). 


(9  Q.  B.  7ft— 80 ;  S.  C.  15  L.  J.  M.  C.  115 ;  2  New  Seas.  Cas.  360 ;  10  Jur.  639.) 

The  Poor  Law  Amendment  Act,  1834  (4  &  5  Will  IV.  c.  76),  8.  68,  enacts 
that  no  person  shall  retain  a  settlement,  gained  by  possessing  an  estate  or 
interest  in  a  parish,  for  a  longer  time  than  he  shaU  inhabit  **  within  ten 
miles  thereof : " 

Held,  where  the  pauper  resided  out  of  the  parish,  that  these  words  mean 
ten  miles  measured  in  a  direct  line  from  the  residence  to  the  nearest  point 
of  the  parish. 

On  appeal  against  an  order  of  two  justices,  whereby  George 
Reynolds,  his  wife,  and  children,  were  removed  from  the  parish  of 
Saffron  Walden  to  the  parish  of  Arkesden,  both  in  Essex,  the 
Sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

George  Beynolds,  the  pauper,  was  originally  settled  in  Arkesden, 

(1)  The  report  is  confined  to  the  (3)  Cited  in  Mouflet  v.  CoU  (1872) 
point  upon  which  the  Court  decided.  L.  B.  7  Ex.  70,  72,  41  L.  J.  Ex.  28 

(2)  42  E.  R  778  (1  Moo.  &  Bob.  (1872)  L.  R  8  Ex.  32,  34, 42  L.  J.  Ex. 
213).  8.— A.  C. 
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above  mentioned  :  he  subsequently  acquired  a  settlement  by  estate         Reg. 

in  the  parish  of  Furneux  Felham,  in  Hertfordshire,  by  possession  thb  imhabi- 

of  and  residence  on  some  land,  his  own  property,  in  that  parish.      safJ^n 

At  the  time  of  his  removal,  under  the  above  mentioned  order,  he      Walden. 

no  longer  inhabited  on  the  said  land  in  the  parish  of  Furneux 

Felham  ;  nor  did  he  any  longer  inhabit;  the  last  mentioned  parish : 

but  he  inhabited  a  house  in  the  parish  of  Saffron  Walden,  to  which 

last  mentioned  parish  he  then  was  chargeable.    From  the  boundary 

of  the  parish  of  Furneux  Palham,  to  the  said  house  which  the 

pauper  was  inhabiting  in  Saffron  Walden,  the  distance  is  ten  miles 

and  a  quarter,  by  the  nearest  mode  of  access  :  but,  measured  in  a 

straight  line  on  a  horizontal  plane  from  such  boundary  to  such 

house,  the  distance  is  but  nine  miles.     From  the  boundary  of  the 

estate  and  land,  above  mentioned,  in  the  parish  of  Furneux  Felham 

to  the  house  so  inhabited  by  the  pauper  in  Saffron  Walden,  the 

distance  is  more  than  ten  miles  by  the  nearest  mode  of  access : 

but,  measured  in  a  ^straight  line,  the  distance  is  but  nine  miles.       [  *77  ] 

And,  from  the  boundary  of  the  parish  of  Furneux  Felham  to  the 

boundary  of  the  parish  of  Saffron  Walden,  the  distance  by  either 

of  the  above  modes  of  measurement  is  less  than  ten  miles. 

If  the  Court  should  be  of  opinion  that  the  pauper,  at  the  time  of 
the  making  of  the  order  of  removal,  still  retained  his  settlement  in 
Furneux  Felham,  the  order  of  Sessions  was  to  be  confirmed :  if  the 
Court  should  be  of  opinion  that  the  pauper  no  longer  retained  that 
settlement,  the  order  of  Sessions  to  be  quashed. 

M.  Chavibers  and  Wordsworth,  in  support  of  the  order  of  Sessions : 

The  question  arises  on  sect.  68  of  stat.  4  &  5  Will.  lY.  c.  76, 
which  enacts :  *'  That  no  person  shall  be  deemed,  adjudged,  or 
taken  to  retain  any  settlement,  gained  by  virtue  of  any  possession 
of  any  estate  or  interest  in  any  parish,  for  any  longer  or  further 
time  than  such  person  shall  inhabit  within  ten  miles  thereof." 
The  last  word,  **  thereof,"  must  refer  to  parish,  not  estate.  That 
opinion  is  expressed  in  note  (a)  of  p.  855,  vol.  iv.,  of  the  last 
(29th)  edition  of  Burn's  Justice.  Here  the  residence  is  within  ten 
miles  of  the  parish,  if  the  distance  be  measured  in  a  straight  line. 
That  measurement  agrees  with  the  interpretation  which,  in  sect. 
76  of  stat.  6  &  7  Vict.  c.  18,  the  Legislature  has  put  upon  the 
provision  as  to  residence  "  within  seven  statute  miles "  in  the 
Farliam'entary  Beform  Act,  2  &  8  Will.  IV.  c.  45,  s.  27.  It  was 
also  the  construction  which  Fabee,  J.,  in  opposition  to  the  rest 
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of  the  Court,  put  upon  a  covenant  not  to  keep  a  public  house 
within  half  a  mile  of  a  certain  other  public  house :  Ldgh  v. 
Hind  (1).  The  other  Judges  ^appear  to  have  considered  that, 
in  such  a  case,  the  parties  looked  to  the  possibility  of  persons 
going  from  one  house  to  the  other.  No  such  ground  of  interpreta- 
tion is  applicable  here.  And,  as,  before  the  statute,  there  was  a 
settlement  in  such  a  case  as  the  present,  the  Court  will  hold 
that  unambiguous  words  are  necessary  to  destroy  such  settlement. 
The  settlement  is  acquired  by  residing  in  the  parish,  though  not 
on  the  estate:  Rex  v.  Sowton  (2).  Any  other  mode  of  estimating 
the  distance  than  by  the  direct  line  will  be  fluctuating,  according 
to  the  direction  and  state  of  present  or  future  roads. 

Marsh,  contrh  : 

The  meaning  of  the  word  "thereof"  is  doubtful:  but,  for 
the  purpose  of  the  present  case,  it  may  be  assumed  to  refer  to 
''parish."  But  that  affects  only  the  terminus  a  quo  :  the  terminus 
ad  quern  is  the  new  residence :  and,  if  the  line  be  measured  accord- 
ing to  the  nearest  mode  of  access,  that  is  distant  more  than  ten 
miles  from  the  parish  of  Fnrneux  Pelham.  If  the  straight  line  be 
adopted,  a  party,  though  living  twenty  miles  practically  from  the 
parish,  might  literally  be  said  to  live  within  ten  miles.  The  Legis- 
lature had  in  view  the  degree  of  control  which  the  owner  of  an 
estate  would,  by  means  of  proximity,  retain  over  the  estate.  Leigh 
V.  Hind  (1)  is  in  favour  of  the  respondents :  and  so  is  Woods  v. 
Dennett  (3),  there  cited.  The  enactment  in  sect.  76  of  stat.  6  &  7 
Yict.  c.  18  was  probably  founded  on  political  considerations :  the 
object  was  to  designate  a  constant  area.  The  intention  of  the 
Legislature  here  must  have  been  more  analogous  *to  that  of  stat. 
1  &  2  Yict.  c.  106,  s.  8,  which  prohibits  (with  certain  exceptions) 
the  holding  of  two  benefices  not  within  ten  statute  miles  from  each 
other,  and,  by  sect.  129,  directs  the  distance  to  be  computed  from 
church  to  church  ''by  the  nearest  road  or  footpath,  or  by  an 
accustomed  ferry."  A  direct  line  could  often  not  be  measured 
without  committing  a  trespass. 

LoBD  Denman,  Ch.  J. : 

Some  statutes  furnish  one  mode  of  measurement,  some  another. 
In  Leigh  v.  Hind  (i)  one  learned  Judge,  my  brother  Parke,  thought 

(1)  33  R.  B.  323  (9  B.  &  C.  774).  (3)  2  Stark.  N.  P.  0.  89. 

(2)  Bur.  S.  C.  125. 
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that  the  natural  mode  of  estimating  the  distance  was  as  the  crow        Rbo. 
flies ;  bat  there,  with  reference  probably  to  the  object  of  the  con-  thb  Ikhabi- 
tract,  the  measurement  by  the  nearest  accessible  route  was  adopted.     gly^oN 
Here  we  are  left  very  much  at  large,  and  without  materials  for     Waldbh. 
judgment :  we  find  no  words  referring  to  any  particular  object. 
We  have  therefore  to  lay  down  a  fixed  and  absolute  rule.     Now, 
abstractedly,  the  most  reasonable  rule  appears  to  be  that  approved 
of  by  my  brother  Fabee,  namely,  a  measurement  by  a  direct  line. 
By  this  we  shall  avoid  the  practical  difficulty  of  a  settlement  being 
good  one  day  and  bad  the  next. 

Pattbbon,  J. : 

We  have  nothing  to  guide  us  except  the  words  "ten  miles." 
We  must  therefore  lay  down  an  arbitrary  rule :  and  I  think  the 
best  rule  will  be  to  take  the  distance  as  the  crow  flies. 

Williams,  J. : 

I  think  we  ought  to  apply  the  geometrical  sense  of  the  words : 
"  ten  miles  "  can  mean  *only  the  distance  from  one  point  to  the       t  *®^  3 
other.     We  are  in  no  danger  here  of  suggesting  an  act  of  trespass ; 
for  we  have  the  distance  actually  found. 

Order  of  Sessions  conHrmed. 


STEPHEN  MAT,  and  SOPHIA,  his  Wife,  v.  iw6. 

June  2. 

BURDETT  (1).  — 

(9  a  B.  101—113;  S.  C.  18  L.  J.  Q.  B.  64;  10  Jur.  692.)  ^  ^^^  ^ 

A  person  who  keeps  an  animal  acoustomed  to  attack  and  bite  mankind, 
"with  knowledge  that  it  is  so  accustomed,  is  pritnd-  fade  liable  in  an  action 
on  the  case  at  the  suit  of  any  person  attacked  and  injured  by  such  animal, 
without  any  averment  in  the  declaration  of  negligence  or  default  in  the 
securing  or  taking  care  of  it.  The  gist  of  the  action  is  the  keeping  of  the 
animal  after  knowledge  of  its  mischievous  propensities. 

Queeret  whether,  to  an  action  on  the  case  for  injury  caused  as  above 
stated,  it  would  be  a  defence  that  the  injury  was  occasioned  solely  by  the 
wilfulness  of  the  plaintiff  after  warning. 

Casb.    The  declaration  stated  that  defendant,  "  before  and  at 
the  time  of  the  damage  and  injury  hereinafter  mentioned  to  the 

(1)  Cited   in    FleUher    v.    Rylands  Smith  v.  Cook  (1875)  1  Q.  B.  D.  83, 

(1866)  L.  E.  1  Ex.  265,  281, 35  L.  J.  Ex.  45  L.  J.  Q.  B.  122 ;  Filburn  v.  People^s 

154  (affd.  (1868)  L.  B.  3  H.  L.  330,  Palace  Co.  (1890)    25  Q.  B.  D.  258, 

37  L.  J.  Bx.  161);  distinguished  in  261,  59  L.  J.  Q.  B.  471.— A.  G. 
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Mat  said  Sophia  the  wife  of  the  said  Stephen  May,  wrongfally  and 
BuBDETT.  injuriously  kept  a  certain  monkey,  he  the  defendant  well  knowing 
that  the  said  monkey  was  of  a  mischievous  and  ferocious  nature 
and  was  used  and  accustomed  to  attack  and  bite  mankind,  and  that 
it  was  dangerous  and  improper  to  allow  the  said  monkey  to  be  at 
large  and  unconfined :  which  said  monkey,  whilst  the  defendant 
kept  the  same  as  aforesaid,  heretofore  and  before  the  commence- 
ment of  this  suit,  to  wit  on  the  2nd  of  September,  1844,  did  attack, 
bite,  wound,  lacerate  and  injure  the  said  Sophia,  then  and  still 
being  the  wife  of  said  Stephen  May,  whereby  the  said  Sophia 
became  and  was  greatly  terrified  and  alarmed,  and  became  and 
was  sick,  sore,  lame  and  disordered,  and  so  remained  and  con- 
tinued for  a  long  time,  to  wit  from  the  day  and  year  last  aforesaid 
to  the  time  of  the  commencement  of  this  suit;  whereby,  and 
in  consequence  of  the  alarm  and  fright  occasioned  by  the  said 
monkey  so  attacking,  biting,  wounding,  lacerating  and  injuring 
her  as  aforesaid,  the  said  Sophia  has  been  greatly  injured  in  her 
health,"  &c. 

Plea,  Not  guilty.    Issue  thereon. 
[  102  j  On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex 

after  Hilary  Term,  1845,  a  verdict  was  found  for  the  plaintiff  with 
50Z.  damages.  Cockhum^  in  the  ensuing  Term,  obtained  a  rule  to 
show  cause  why  judgment  should  not  be  arrested. 

In  last  Hilary  Term  (i), 

Watson  and  Couch  showed  cause : 

The  only  question  is,  whether  the  declaration  is  bad  because  it 
does  not  state  that  the  defendant  kept  the  animal  negligently. 
The  present  form  is  consistent  with  the  law  and  the  precedents. 
The  wrong  on  which  an  action  of  this  kind  proceeds  is  the  know- 
ingly keeping  an  animal  accustomed  to  do  mischief.  "  In  evidence 
to  an  inquest  it  was  agreed  by  Fitzherbert  and  Shelley,  that  if  a 
man  have  a  dog  which  has  killed  sheep,  the  master  of  the  dog 
being  ignorant  of  such  quality  and  property  of  the  dog,  the  master 
shall  not  be  punished  for  that  killing ;  otherwise  is  it,  if  he  have 
notice  of  the  quality  of  the  dog :  "  AnonymoiLs  (2)  placitum  in 
Dyer.  *'  An  action  upon  the  case  will  lie  for  keeping  a  dog  used  to 
bite  sheep,  and  which  has  killed  sheep  belonging  to  the  plaintiff ; 

(1)  January  13th,   Idth,  and  26th,      JJ. 
1846.    Before  Lord  Denman,  Oh.  J.,  (2)  1  Dyer,  25 b,  pi.  162. 

Patteson,  Coleridge,  and  Wightman, 
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but  in  such  case  it  must  be  proved  that  the  defendant  knew  that  Mat 
he  would  bite  sheep : "  Bull.  N.  P.  77.  The  author  cites  Smith  v.  bubdbtt. 
Pelah  (i)  and  Jenkins  v.  Turner  (2),  where  the  gist  of  the  action 
is  stated  in  the  same  manner.  And  he  adds  (citing  Rex  v. 
Huggins  (3)  ) :  **  There  is  a  difference  between  things  Jera  natura, 
as  lions,  bears,  &c.  which  a  man  must  keep  up  at  his  peril,  and 
beasts  *that  are  manmeta  natura^  and  break  through  the  tameness  L  *^0^  ] 
of  their  nature :  in  the  latter  case  the  owner  must  have  notice ; 
in  the  former  an  action  lies  without  notice.**  The  Mosaic  Law  (4), 
referred  to  in  the  margin  of  the  placitum  in  Dyer,  agrees  with  ours. 
The  wrong  consists  in  keeping  the  animal,  even  though  it  be 
mansueUe  natura,  if  the  owner  knows  that  it  has  been  used  to  do 
mischief,  and  if  injury  results  from  the  keeping.  The  scienter, 
not  negligence  in  keeping,  constitutes  the  tort.  The  doctrine 
stated  in  Dyer  is  adopted  in  Com.  Dig.  Action  upon  the  case  for 
negligence  (A  5) ;  and  Gomyns  observes :  "  It  is  sufficient  to  say, 
canem  ad  mordendum  consuetum  scienter  retinuit" 

(Coleridge,  J. :  You  cannot  suppose  that  that  is  meant  as  giving 
the  complete  form  of  a  declaration.) 

In  1  Yin.  Abr.  284,  tit.  Actions  (Mischief  by  dogs,  &c.)  (H),  pi.  8, 
it  is  said :  ''  If  a  man  has  a  dog  that  kills  sheep,  the  master  of 
the  dog  being  ignorant  of  such  quality,  the  master  shall  not  be 
punished  for  this  killing ;  but  if  he  has  notice  of  such  quality,  it  is 
otherwise.'*  Declarations  averring  misconduct  in  the  keeping  of  a 
horse,  a  dog,  or  a  bull,  but  omitting  the  scienter,  have  been  held 
insufficient:  Scetchet  v.  Eltham  (6),  Mason  v.  Keeling  (e),  Bayntine 
V.  Sliarp  (7).  The  case  of  Michael  v.  AUstree  (8),  cited  in  moving 
for  the  present  rule,  is  no  authority  to  the  contrary.  There  a 
scienter  was  held  unnecessary;  but  the  complaint  was  not  of  a 
mere  improper  keeping,  but  that  the  defendant,  by  his  servant, 
carelessly  drove  ungovernable  horses  for  the  purpose  of  ^breaking  [  *104  ] 
them,  in  a  public  place. 

(Lord  Dbnman,  Gh.  J. :   He  brought  the  horses  to  a  place  where 
people  were.) 

(1)  2  Stra.  1264.  (6)  12  Mod.  332  \  8.  C,  \  Ld.  Bay. 

(2)  1  Ld.  Bay.  109.  606. 

(3)  2  Ld.  Bay.  1574,  1583.  (7)  1  Lutw.  90.    See  Buxendin  ▼. 

(4)  Exodiu,  c.  xxi.  28,  29,  36.  Sharp,  2  Salk.  662. 
(6)  Froem.  G.  B.  534.  (8)  2  Ley.  172. 
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Mat  The  case  of  keeping  a  vicious  animal  is  analogous  to  ihose  in 
BuBDSTT.  which  persons  merely  keeping  dangeroas  weapons  or  instruments 
have  been  held  liable  if  mischief  resulted  from  their  being  kept : 
Dixon  V.  Bell  (i),  Townsend  v.  Wathen  (2).  In  Blackman  v.  Sim- 
mons (8)  the  mere  keeping  a  dangerous  bull,  with  knowledge,  appears 
to  have  been  considered  a  ground  of  action,  mischief  having  ensued. 
The  same  conclusion  may  be  drawn  from  Curtis  v.  MiUs  (4). 

(Pattbson,  J. :  It  does  not  appear,  in  the  present  case,  that  the 
monkey  may  not  have  been  chained  up,  and  have  unexpectedly 
escaped.  But  you  say  that,  if  a  party  keeps  such  an  animal, 
chained,  he  runs  the  risk  of  its  breaking  loose.) 

That  is  the  law. 

(Pattbson,  J. :  Suppose  it  had  been  confined  in  a  cage,  and  the 
plaintiff's  wife  had  put  her  hand  in.) 

Actual  misconduct  in  the  plaintiff  might  be  a  defence,  under  the 
general  issue  or  a  special  plea  (6).  The  present  form  of  declaration 
agrees  with  the  precedent  in  2  Ghitty  on  Pleading,  480  (6). 

(Pattebon,  J. :  Mr.  Ghitty  observes  that,  before  the  New  Bules 
prohibiting  more  than  one  count  on  the  same  transaction,  it  was 
usual  to  add  other  counts,  one  of  which  was  for  not  keeping  the 
dog  properly  secured.) 

A  form  like  the  present  was  used  in  Thomas  v.  Morgan  (7).  The 
older  precedents  are  similar :  Begist.  Brev.  110  b,  cited,  and  relied 
X  •los  ]  upon  *by  the  Court,  in  Cropper  v.  Matthews  (8),  Bast.  Ent.  616  b. 
Plead.  Assist.  106,  117,  King  v.  Peach  (9),  Lib.  Plac.  40,  pi.  66, 
Morg.  Prec.  (lo),  448,  8  Wentw.  PI.  487.  (WaUon  also  stated  that 
the  present  form  accorded  with  manuscript  precedents  of  the  late 
Mr.  Serjt.  Williams  and  Mr.  Justice  Bichardson,  and  with  prece- 
dents extracted  by  himself  from  the  books  of  Mr.  Justice  Bayley.) 

(1)  17  B.  H.  308  (5  M.  &  8.  198).  (6)  7th  ed. 

(2)  9  B.  B.  553  (9  East,  277).  (7)  41  B.  B.  782  (2  Or.  M.  ft  B. 

(3)  33  B.  B.  659  (3  Car.  &  P.  138).  496 ;  5.  C.  5  Tyr.  1085). 

(4)  5  Car.  &  P.  489.  (8)  2  Sid.   127,  where  Beg.  Brev. 

(5)  Pattesok,  J.  alluded  here  to  108  ia  also  cited,  but  this  seems  a 
the  case  of  a  person  going  into  a  place  mistake.    See  Beg.  Brev.  Ilia, 
-where  he  had  no  business  to  be  at  the  (9)  1  Lil.  Ent.  29. 

time,  and  being  there  bitten  by  a  dog :  (10)  Morgan's     Precedents     form 

probably  Brock  y.  Copekmd,  5  B.  B.  voL  iii.  of  The  Attorney's  Yade 
730  (1  Esp.  N.  P.  C.  203).  Mecum. 
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The  averment  here  that  the  defendant  knew  it  to  be  dangerous        mat 
"to  allow  the  said  monkey  to  be  at  large"  is  not  material,  and     bubobtt. 
does  not  render  it  necessary  to  show  that  the  monkey  was  in  fact 
allowed  to  be  at  large. 

Cockbum  and  Pickering ,  contra  : 

The  question  in  this  case  is  important,  inasmuch  as  the  plaintiff 
assumes  that  it  is  illegal  even  to  keep  a  destructive  animal,  as  is 
done  at  the  gardens  of  the  Zoological  Society  and  other  menageries, 
and  that,  however  carefully  such  animal  may  be  kept,  yet,  if  it 
escapes,  without  any  fault  on  the  owner's  part  and  does  damage,  or 
even  if  an  incautious  person  be  hurt,  or  an  excessively  timid  person 
terrified,  by  the  animal  while  under  proper  restraint,  the  owner  is 
answerable.  No  decision  has  gone  that  length  ;  and,  in  the  present 
case,  the  declaration  alleges  nothing  inconsistent  with  a  strictly 
proper  keeping.  In  Com.  Dig.  Action  upon  the  Case  for  Negligence, 
the  division  (A  5)  referred  to  on  the  other  side  is  headed  "  For  a 
neglect  in  taking  care  of  his  dog,  horse,  cattle,"  &c.,  and  the  first 
instance  given  is  ''  if  a  man  ride  an  unruly  horse  in  Lincoln's  Inn 
Fields  (or  other  public  place  of  resort),  to  tame  him,  and  he  break 
*loo8e,  and  strike  the  plaintiff; "  on  which  point  Michael  v.  Alestree  (i)  [  •106  ]  . 
is  cited.  In  Yentris's  report  of  that  case,  the  Court  is  stated  to 
have  said :  "  Lately,  in  this  Court  an  action  was  brought  against  a 
butcher,  who  had  made  an  ox  run  from  his  stall  and  gored  the 
plaintiff ;  and  this  was  alleged  in  the  declaration  to  be  in  default  of 
penning  of  him."  And  in  Keble's  report  of  Michael  v.  Alestree  (i) 
reference  is  made  to  a  case  ''  where  a  monkey  escaped  and  did  hurt, 
by  default  of  the  owner.*'  Neglect,  and  not  merely  the  having  such 
animals,  was  essential  to  the  action  in  each  of  the  cases.  This 
remark  applies  also  to  the  placita  in  the  division  of  Com.  Dig.  before 
cited,  as  to  a  mad  bull,  and  the  case  in  which,  if  a  dog  has  once  bit 
a  man,  and  the  owner,  having  notice,  keeps  him  ''  and  lets  him  go 
about  pr  lie  at  his  door,"  a  person  bitten  by  the  dog  may  bring  an 
action :  Smith  v.  Pelah  (2).  It  is  true  that  the  scienter  is  also  a 
necessary  averment ;  but  that  is  because  knowledge  is  an  ingredient 
of  negligence :  and  for  that  reason  it  is  laid  down  in  Com.  Dig. 
Pleader  (2  P.  2)  that  *'  a  declaration  for  a  neglect  in  keeping  his 
dog,"  &c.,  **  must  say  that  the  defendant  was  sciens  of  the  mis- 
chievous quality."     In  Brock  v.  Copeland  (8),  where  the  declaration 

(1)  2  Lev.  172 ;  8.  C.  1  Ventx.  296,  (2)  2  Stra.  1264. 

3  Keb.  650.  (3)  5  B.  B.  730  (1  Esp.  N.  P.  C.  203). 

B.B. — VOL.  Lxxn.  18 
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Mat  stated  "  that  the  defendant  knowingly  kept  a  dog  used  to  bite," 
BvRDiTT.  ^^^  I>7  ^bich  the  plaintiff  was  bitten,  Lord  Kbnyon  ruled,  that  the 
action  would  not  lie.  He  said  '*  that  every  man  had  a  right  to  keep 
a  dog  for  the  protection  of  his  yard  or  house :  that  the  injury  which 
this  action  was  calculated  to  redress,  was  where  an  animal  known 
[  'i^^^  ]  to  be  mischievous  was  permitted  to  go  *at  large,  and  the  injury 
therefore  arose  from  the  fault  of  the  owner  in  not  securing  such 
animal,  so  as  not  to  endanger  or  injure  the  public :  that  here  the 
dog  had  been  properly  let  loose;  and  the  injury  had  arisen  from 
the  plaintiff's  own  fault,  in  incautiously  going  into  the  defendant's 
yard  after  it  had  been  shut  up."  The  only  plea  there  was  Not 
guilty. 

(GoLBRiDOB,  J. :  '*  Not  guilty,"  then,  had  not  the  same  effect  as 
the  plea  of  Not  guilty  in  modern  times.) 

There  is  no  instance  of  a  special  plea  that  the  injury  done  by  the 
animal  resulted  from  the  plaintiff's  own  negligence.  In  the  passage, 
cited  on  the  other  side,  from  the  judgment  in  Rex  v.  Huggins  (i> 
the  question  discussed  is,  in  what  cases  notice  of  the  mischievoua 
quality  of  the  animal  is  essential  to  the  owner's  liability ;  and  the 
difference  stated,  on  that  point,  is,  whether  the  animal  be  originally 
mansueta  or  fera  natura.  But  in  neither  case  does  it  appear  that 
liability  attaches  without  any  negligence  in  the  owner.  Even 
where  death  has  ensued,  the  Court  says:  ''If  the  owner  have 
notice  of  the  mischievous  quality  of  the  ox,  &c.  and  he  uses  all 
proper  diligence  to  keep  him  up,  and  he  happens  to  break  loose, 
and  kills  a  man  ;  it  would  be  very  hard  to  make  the  owner  guilty 
of  felony.  But  if  through  negligence  the  beast  goes  abroad,  after 
warning  or  notice  of  his  condition,  it  is  the  opinion  of  Hale,  that  it 
is  manslaughter  in  the  owner.  And  if  he  did  purposely  let  him 
loose,  and  wander  abroad,  with  a  design  to  do  mischief ;  nay,  though 
it  were  but  with  a  design  to  fright  people  and  make  sport,  and  he 
kills  a  man  ;  it  is  murder  in  the  owner."  In  Justinian's  Institutes, 
B.  4,  tit.  IX.,  it  is'  said  (after  distinguishing  between  damage  done 
[  •108  ]  by  animals  which  are  naturally  *ferocious,  and  by  those  which  act 
against  their  nature  in  doing  damage),  **  si  urms  fugerit  a  domino^ 
et  sic  nocueritf  non  potest  quondam  dominus  conveniri,  quia  desiit 
dcminus  esse,  ubi  /era  evasit."  In  that  case  there  is  no  longer  a 
power  of  control,  and  therefore  no  room  for  negligence  nor  any 
ground  for  liability.    A  monkey  is  naturally  a  wild  animal :  and 

(1)  2  Ld.  Bay.  1683. 
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there  is  no  averment  in  this  case  that  it  was  tame  when  the  mischief  Mat 
happened.  If,  therefore,  it  escaped  without  the  owner's  fault,  and  BumoBTT. 
did  damage,  he  would  not  be  liable.  Thus  it  is  said,  in  Com.  Dig. 
Action  upon  the  case  for  Negligence  (A  5),  that,  ''if  a  man  has  a 
tame  fox,  which  escapes  and  becomes  wild,  and  does  mischief,  the 
owner  shall  not  answer  for  the  damage  done  afterwards  "(i).  If, 
indeed,  he  wilfully  or  carelessly  set  the  animal  at  liberty,  he  would 
be  liable,  according  to  the  dictum  of  Lord  Ellbnbobough  in  Leame 
V.  Bray  (2) :  *'  If  I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose 
a  dangerous  animal,  and  leave  to  hazard  what  may  happen,  and 
mischief  ensue  to  any  person,  I  am  answerable  in  trespass."  The 
principle  by  which  cases  like  this  must  be  governed  is,  that  a  man 
may  do,  on  his  own  land,  what  he  thinks  proper,  so  that  he  does 
not  thereby  interfere  with  the  rights  of  others.  A  man  may  set 
dog-spears  in  his  own  ground,  even  without  giving  notice  to  others : 
Jordin  v.  Crump  (8) ;  so,  he  may  keep  a  dangerous  animal  there : 
and,  the  act  being  legal,  he  is  not  answerable  for  a  misfortune  which 
results  from  it,  unless  caused  by  misconduct  of  his  own.  Here  it  is 
consistent  with  all  the  averments  that  the  plaintiff  and  not  the 
defendant  may  have  been  in  fault. 

The  course  of  precedents,  at  least  since  the  date  of  the  older  [  109  ] 
entries  cited  on  the  other  side,  has  not  been  uniform :  and  (as  is 
stated  in  2  Chitt.  PL  480  (4))  before  the  New  Bules  it  was  usual  to 
draw  a  separate  count  averring  negligence  in  not  keeping  the 
animal  secured :  Jones  v.  Perry  (6)  and  Hartley  v.  Harriman  (6) 
afford  instances.  In  the  case  of  the  butcher,  cited  in  Yentris's 
report  of  Michael  v.  Alestree  (7),  negligence  was  charged ;  and  the 
same  averment  appears  to  have  been  made  in  the  action  for  mischief 
d<me  by  a  monkey,  referred  to  in  Eeble's  report  of  the  same  case  (8). 
In  Mason  v.  Keeling  (9),  where  the  validity  of  the  declaration  was 
discussed  on  demurrer,  the  count  alleged  that  the  dog  attacked  the 
plaintiff  **pro  defectu  debita  cura  et  eustodia"  by  the  defendant, 
who  permitted  the  dog  *'  Ubere  et  ad  largum  ire.''  In  Blackman  v. 
Simmons  (lo)  negligence  was  expressly  averred.  And,  in  Curtis  v. 
Mills  (11),  the  materiality  of  such  an  allegation  appears  from  the 

(1)  See  1  Ld.  Bay.  606  (in  Mason  v.  (7)  1  Vent.  295. 
Keding).                                                           (8)  3  Eeb.  650. 

(2)  3  East,  593,  595.  (9)  1  Ld.  &  Bay.  606 ;  S.  C.  12  Mod« 
(S)  8  M.  &  W.  782.                                  332. 

(4)  7th  ed.  (10)  33  B.  B.  659  (3  Car.  ft  P.  138). 

(5)  2  Bep.  N.  P.  C.  482.  (11)  5  Car.  &  P.  489. 

(6)  1  B.  &  Aid.  620. 

18—2 
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Mat  stress  laid  by  Tindal,  Gh.  J.  on  the  question  whether  or  not  the 
BuBDBTT.  ^og  was  placed  in  such  a  situation  that  by  common  care  the  plaintiff 
might  have  avoided  him.  A  precedent,  in  8  Went.  PI,  581,  of  a 
declaration  for  mischief  done  by  unruly  rams  belonging  to  the 
defendant,  alleges,  not  only  a  scienter,  but  negligence  in  permitting 
them  to  go  at  large.  Even  in  the  present  case,  the  framer  of  the 
declaration  seems  to  admit  that  the  owner,  to  be  liable,  must  have 
contributed,  by  some  neglect  or  permission,  to  the  animal's  escape, 
[  ^110  ]  since  the  count  avers  knowledge  *by  him  "  that  it  was  dangerous 
and  improper  to  allow  the  said  monkey  to  be  at  large  and  un- 
confined  "  ;  in  which  respect  it  unquestionably  departs  from  the 
precedents  cited  on  the  other  side. 

Cur.  adv.  vuU. 

LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  was  a  motion  to  arrest  the  judgment  in  an  action  on  the 
case  for  keeping  a  monkey  which  the  defendant  knew  to  be  accus- 
tomed to  bite  people,  and  which  bit  the  female  plaintiff.  The 
declaration  stated  that  the  defendant  wrongfully  kept  a  monkey, 
well  knowing  that  it  was  of  a  mischievous  and  ferocious  nature  and 
used  and  accustomed  to  attack  and  bite  mankind,  and  that  it  was 
dangerous  to  allow  it  to  be  at  large ;  and  that  the  monkey,  whilst 
the  defendant  kept  the  same  as  aforesaid,  did  attack,  bite,  and 
injure  the  female  plaintiff,  whereby  &c. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  declaration 
was  bad  for  not  alleging  negligence  or  some  default  of  the  defendant 
in  not  properly  or  securely  keeping  the  animal ;  and  it  was  said 
that,  consistently  with  this  declaration,  the  monkey  might  have 
been  kept  with  due  and  proper  caution,  and  that  the  injury  might 
have  been  entirely  occasioned  by  the  carelessness  and  want  of 
caution  of  the  plaintiff  herself. 

A  great  many  cases  and  precedents  were  cited  upon  the  argument : 
and  the  conclusion  to  be  drawn  from  them  appears  to  us  to  be  that 
the  declaration  is  good  upon  the  face  of  it ;  and  that  whoever  keeps 
an  animal  accustomed  to  attack  and  bite  mankind,  with  knowledge 
that  it  is  so  accustomed,  is  prima  facie  liable  in  an  action  on  the 
[  *iii  ]  case  at  the  suit  of  any  person  attacked  and  injured  *by  the  animal, 
without  any  averment  of  negligence  or  default  in  the  securing  or 
taking  care  of  it.  The  gist  of  the  action  is  the  keeping  the  animal 
after  knowledge  of  its  mischievous  propensities. 

The  precedents,  both  ancient  and  modern,   with  scarcely  an 
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exception,  merely  state  the  ferocity  of  the  animal  and  the  know-  Mat 
ledge  of  the  defendant,  without  any  allegation  of  negligence  or  want  bubdbtt 
.  of  care.  A  great  many  were  referred  to  upon  the  argument,  com- 
mencing with  the  Begister  and  ending  with  Thomas  v.  Morgan  (i), 
and  all  in  the  same  form,  or  nearly  so.  In  the  Begister,  110,  111, 
two  precedents  of  writs  are  given,  one  for  keeping  a  dog  accustomed 
to  bite  sheep,  and  the  other  for  keeping  a  boar  accustomed  to  attack 
and  wound  other  animals.  The  cause  of  action,  as  stated  in  both 
these  precedents,  is  the  propensity  of  the  animals,  the  knowledge  of 
the  defendant,  and  the  injury  to  the  plaintiff;  but  there  is  no  alle- 
gation of  negligence  or  want  of  care.  In  the  case  of  Mason  v. 
Keeling  (2),  reported  in  1  Ld.  Bay.  and  12  Mod.,  and  much  relied 
upon  on  the  part  of  the  defendant,  want  of  due  care  was  alleged, 
but  the  scienter  was  omitted ;  and  the  question  was,  not  whether 
the  declaration  would  be  good  without  the  allegation  of  want  of 
care,  but  whether  it  was  good  without  the  allegation  of  knowledge, 
which  it  was  held  that  it  was  not.  No  case  was  cited  in  which  it 
had  been  decided  that  a  declaration  stating  the  ferocity  of  the 
animal  and  the  knowledge  of  the  defendant  was  bad  for  not  averring 
negligence  also  :  but  various  dicta  in  the  books  were  cited  to  show  « 
that  this  is  an  action  founded  on  negligence,  and  therefore  not 
maintainable  ^unless  some  negligence  or  want  of  care  is  alleged.       [  *iis  ] 

In  Comyns's  Digest,  tit.  Action  upon  the  case  for  Negligence 
(A.  6),  it  is  said  that ''  an  action  upon  the  case  lies  for  a  neglect  in 
taking  care  of  his  cattle,  dog,  &c. ; "  and  passages  were  cited  from 
the  older  authorities,  and  also  from  some  cases  at  Nisi  Prius,  in 
which  expressions  were  used  showing  that,  if  persons  suffered 
animals  to  go  at  larger,  knowing  them  to  be  disposed  to  do  mischief, 
they  were  liable  in  case  any  mischief  actually  was  done;  and  it 
was  attempted  to  be  inferred  from  this  that  the  liability  only  attached 
in  case  they  were  suffered  to  go  at  large  or  to  be  otherwise  ill  secured. 
But  the  conclusion  to  be  drawn  from  an  examination  of  all  the 
authorities  appears  to  us  to  be  this :  that  a  person  keeping  a  mis- 
chievous animal  with  knowledge  of  its  propensities  is  bound  to  keep 
it  secure  at  his  peril,  and  that,  if  it  does  mischief,  negligence  is 
presumed,  without  express  averment.  The  precedents  as  well  as 
the  authorities  fully  warrant*  this  conclusion.  The  negligence  is  in 
keeping  such  an  animal  after  notice.     The  case  of  Smith  v.  Pelah  (8), 

(1)  41  B.  B.  782  (2  Cr.  M.  &  B.  496        606. 

8.  a.  6  Tyr.  1086).  (3)  2  Sfaa.  1204. 

(2)  12  Mod.  332;  S.  C.  1  Ld.  Ray. 
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Mat  and  a  passage  in  1  Hale's  Pleas  of  the  Crown,  480  (i),  put  the  liability 
BuboVbtt.  on  the  true  ground.  It  may  *be  that,  if  the  injury  was  solely  occa- 
[  *118  ]  sioned  by  the  wilfulness  of  the  plaintiff  after  warning,  that  may  be 
a  ground  of  defence,  by  plea  in  confession  and  avoidance :  but  it  is 
unnecessary  to  give  any  opinion  as  to  this ;  for  we  think  that  the 
declaration  is  good  upon  the  face  of  it,  and  shows  a  primd  facie 
liability  in  the  defendant. 

It  was  said,  indeed,  further,  on  the  part  of  the  defendant,  that, 
the  monkey  being  an  animal  fera  natura,  he  would  not  be  answer- 
able for  injuries  committed  by  it,  if  it  escaped  and  went  at  large 
without  any  default  on  the  part  of  the  defendant,  during  the  time 
it  had  so  escaped  and  was  at  large,  because  at  that  time  it  would 
not  be  in  his  keeping  nor  under  his  control :  but  we  cannot  allow 
any  weight  to  this  objection :  for,  in  the  first  place,  there  is  no 
statement  in  the  declaration  that  the  monkey  had  escaped,  and  it 
is  expressly  averred  that  the  injury  occurred  whilst  the  defendant 
•  kept  it :  we  are  besides  of  opinion,  as  already  stated,  that  the 
defendant,  if  he  would  keep  it,  was  bound  to  keep  it  secure  at  all 
events. 

The  rule  therefore  will  be  discharged. 

Rule  (discharged. 


1846.  WILKINSON  V.  GASTON. 

"^^m^'  (9  Q.  B.  137—146  ;  S.  0.  15  L.  J.  Q.  B.  339 ;  10  Jur.  804.) 

[  1.^7  ]  Declaration  alleged  that,  to  wit  on  15th  October,  in  consideration  that 

plaintiff,  at  defendant's  request,  would  enter  defendant's  service,  and  serve 
him  for  a  certain  time,  to  wit  &om  the  day  and  year  aforesaid,  to  wit  till 
the  service  should  be  determined,  to  wit  by  reasonable  notice  in  that  behalf 
on  either  side,  for  a  salary  named,  defendant  promised  plaintiff  to  retain 

(1)  After  stating  that  *'if  a  man  and  do  harm  to  any  person,  the  owner 

have  a  beast,  as  a  bull,  cow,  horse,  or  is  liable  to  an  action  for  the  damage, 

dog,  used  to  hurt  people,  if  the  owner  and  so  I  knew  it  adjudged  in  Andrew 

know  not  his  quality,  he  is  not  punish-  Baker* $  case,  whose  child  was  bit  by  a 

able/' Ac,  Hale  adds  (citing  authorities)  monkey,  that  broke  his  chain  and  got 

that  *  *  these  things  seem  to  be  agreeable  loose, 

to  law."  3.  And  therefore  in  case  of  such  a 

1.  If  the  owner  have  notice  of  the  wild  beast,  or  in  case  of  a  bull  or  cow, 
quality  of  his  beast,  and  it  doth  any  that  doth  damage,  where  the  owner 
body  hurt,  he  is  chargeable  with  an  knows  of  it,  he  must  at  his  peril  keep 
action  for  it.  him  up  safe  from    doing   hurt,  for 

2.  Though  he  have  no  particular  though  he  use  his  diligence  to  keep 
notice,  that  he  did  any  such  thing  him  up,  if  he  .escape  and  do  harm, 
before,  yet  if  it  be  a  beast,  that  is  the  owner  is  liable  to  answer  damages." 
ftroR  naturoB,  as  a  lion,  a  bear,  a  wolf,  1  Hale's  P.  C.  430,  Part.  I.  a  33. 

yea  an  ape  or  monkey,  if  he  get  loose 
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and  employ  him  on  the  terms  aforesaid,  and  pay  him  such  salary,  and  con-    Wilkihsok 
tinue  him  in  such  service  until  such  service  should  be  determined  as  «. 

aforesaid,  to  wit  by  reasonable  notice  (as  before) :  that  plaintiff,  to  wit  on  Oastok; 
the  day  and  year  aforesaid,  entered  the  service  of  defendant  on  the  terms 
aforesaid,  and  had  always,  from  the  commencement  thereof  hitherto,  been 
ready  and  willing  to  remain  and  continue  in  the  service  &c.,  and  during  i^l 
that  time  tendered  and  offered  himself  to  serve  defendant  in  such  service 
&c.,  of  all  which  defendant  during  all  that  time  had  notice  :  yet  defendant 
did  not  nor  could  continue  plaintiff  in  his  said  service,  but,  on  the  contrary 
thereof,  to  wit  on  the  same  day  and  year  aforesaid,  refused  to  suffer  plain- 
tiff to  continue  any  longer  in  the  said  service,  and  discharged  plaintiff 
therefrom,  without  any  previous  notice  in  that  behalf,  and  without  any 
reasonable  or  probable  cause  in  that  behalf,  and  had,  thence  hitherto, 
refused  any  longer  to  retain  plaintiff  in  his  said  service. 

On  special  demurrer.  Held  : 

(1.)  That  the  word  '*  from"  was,  on  this  record,  to  be  taken  as  including 
the  15th  October  within  the  time  of  service  contracted  for ;  and  it  could  not 
therefore  be  objected  that  defendant  appeared  to  have  discharged  plaintiff 
from  the  service  before  its  commencement. 

(2.)  That  the  declaration  was  not  double  for  averring  plaintiff's  willing- 
ness to  serve  as  well  as  his  tender ;  and  that  issue  might  have  been  taken 
on  the  tender  alone. 

(3.)  That  the  declaration  was  not  bad  for  want  of  an  allegation  that 
plaintiff  had  given  no  notice  to  determine  the  service,  there  being  an  aver- 
ment that  he  always  was  willing  to  serve  and  continually  tendered  himself 
to  do  so,  of  which  defendant  had  notice. 

Assumpsit.  The  declaration  alleged  that  heretofore,  "  to  wit  on 
the  16th  day  of  October  in  the  year  of  our  Lord  1846,'*  in  con- 
sideration that  plaintiff,  at  the  request  of  defendant,  would  enter 
into  the  employ  and  service  of  defendant,  to  wit  in  the  capacity  of 
secretary,  and  serve  him  in  that  capacity  for  a  certain  time  then 
understood  and  agreed  upon  between  them,  to  wit  from  the  day  and 
vear  aforesaid,  to  wit  until  the  *said  service  should  be  determined,  [  •iss  ] 
to  wit  by  due  and  reasonable  notice  in  that  behalf  on  either  side,  at 
and  for  certain  reasonable  salary  and  wages,  to  wit  at  the  rate  of  to 
wit  26/.  x>er  month  throughout  the  year,  defendant  undertook  and 
then  promised  plaintiff  to  retain  and  employ  him  in  the  capacity 
aforesaid,  upon  the  terms  aforesaid,  and  that  defendant  would  pay 
plaintiff  the  salary  and  wages  aforesaid,  and  continue  him  in  such 
service  and  employ  until  such  service  and  employ  should  be  deter- 
mined as  aforesaid,  to  wit  by  due  and  reasonable  notice  in  that 
behalf  as  aforesaid:  That,  although  he,  confiding  &c.,  did  after- 
wards, to  wit  on  the  day  and  year  aforesaid  &c.y  enter  into  the  said 
employ  and  service  of  defendant  in  the  capacity  aforesaid,  and  on 
the  terms  aforesaid,  and  hath  always,  from  the  commencement 
thereof  hitherto,  been  ready  and  willing  to  remain  and  continue  in 
the  said  service  &c.  of  defendant  in  the  capacity  aforesaid  ;  and  on 
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WiLKiHsoK  the  terms  aforesaid,  and  during  all  that  time  tendered  and  offered 
Qabtov.  himself  to  serve  defendant  in  such  service  &c.  and  in  such  capacity 
and  upon  the  terms  aforesaid ;  of  all  which  defendant  daring  all 
that  time  had  notice:  yet  defendant  did  not  nor  would  continue 
plaintiff  in  his  said  service  and  employ,  in  manner  aforesaid,  and 
according  to  his  said  promise  ;  but,  on  the  contrary  thereof,  after- 
wards, to  wit  on  the  same  day  and  year  aforesaid,  refused  to  suffer 
plaintiff  to  continue  any  longer  in  the  said  servicer  &c.,  and  wrong- 
fully discharged  plaintiff  therefrom,  without  any  previous  notice 
whatever  in  that  behalf,  and  without  any  reasonable  or  probable 
cause  whatever  in  that  behalf,  and  liath  thence  hitherto  wholly 
neglected  and  refused  any  longer  to  retain  plaintiff  in  his  said 
service  &c. :  By  means  whereof  &c.  (damage  averred).  . 

L 189  ]  Demurrer,  assigning  for  causes,  that,  if  the  various  allegations 

in  the  setting  out  of  the  contract  severally  preceded  by  the  words 
''  to  wit "  are  to  be  considered  as  immaterial,  then  the  contract  is 
not  set  out  with  sufficient  certainty :  but,  if  they  are  considered  as 
material,  then  the  count  is  open  to  the  following  objections  ;  First, 
it  is  not  shown,  with  sufficient  certainty,  that  the  alleged  breach  by 
discharging  plaintiff  took  place  after  the  period  of  service  com- 
menced, inasmuch  as  the  period  of  service  was  from  the  15th  October, 
1845,  which  word  *'  from  "  is  exclusive  of  the  last  mentioned  day, 
and  the  alleged  discharge  may  have  taken  place  on  the  last  men- 
tioned day ;  and,  secondly,  that  the  day  on  which  plaintiff  is  alleged 
to  have  entered  into  the  service  and  the  day  on  which  defendant  is 
alleged  to  have  discharged  him,  respectively,  ought  to  have  been 
days  consistent  with  the  contract,  and  they  are  respectively  days 
which  elapsed  before  the  commencement  of  the  period  of  service  : 
And  also  that  the  discharge  is  the  only  breach  alleged  to  have 
taken  place  without  notice,  which  discharge  does  not  appear  to 
have  been  after  the  commencement  of  the  period  of  service ;  and 
that  the  subsequent  refusal  to  employ  is  not  properly  alleged  to 
have  been  without  notice :  and  it  is  uncertain  what  is  the  meaning 
of  the  expression  ''without  any  previous  notice  whatever  in  that 
behalf,"  which  expression,  as  inserted  in  the  count,  means  most 
naturally  without  any  previous  notice  of  the  intended  discharge,  a 
meaning  not  sufficient  to  sustain  the  breach,  because  the  service 
would  have  been  equally  determined  by  a  notice  given  by  plaintiff, 
and,  if  plaintiff  did  give  such  notice,  the  service  was  determined 
notwithstanding  any  subsequent  desire  on  his  part  to  continue  it ; 

[  ♦HO  ]      and  that  ♦the  count  ought  to  have  alleged  with  greater  certainty 
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that  plaintiff  gave  no  notice ;  and  that  the  count  should  also  have  Wilkdison 
alleged  with  greater  certainty  that  the  refusal  to  employ  subsequent  aASTOK. 
to  the  alleged  discharge  was  without  previous  notice  by  either  party : 
And,  also,  that  it  is  double  to  aver  both  that  plaintiff  was  ready  and 
willing,  and  that  he  tendered  and  offered,  to  serve :  And,  also,  that 
the  allegation  of  the  tender  and  offer  ought  not  to  have  been  used 
over  and  above  the  allegation  of  readiness  and  willingness,  because 
it  tends  to  embarrass  the  defendant  in  his  pleading. 

Pashley,  for  the  defendant : 
*  *  It  appears  that  the  plaintiff  was  discharged  on  16th  October. 
But  his  service  had  not  then  commenced  according  to  the  contract : 
for  it  was  to  run  "  from  the  day  and  year  aforesaid  ;  "  and  "  from  " 
or  "  after  "  excludes  the  day  itself  :  Clayton's  case  (i)  (where  *Norri8  [  •i*^  ] 
v.  The  Hundred  of  Oawtry  (2)  is  referred  to),  Thomas  v.  Popham  (a), 
DowUngy.  Foxall{4,).  So  the  word  "until"  is  exclusive:  Wicker 
v.  Norris{B).  So,  in  a  description  of  a  road,  "to"  indicates  a 
terminus  excluding  the  road  itself :  HaUey's  case  (6).  The  rule 
must  be  definite  and  uniform,  if  the  law  is  to  be  a  science. 

(Williams,  J.  :  Rex  v.  Gavilingay  (7)  agrees  with  Halsey's 
case  (6).) 

The  doctrine  as  to  time  is  found  in  20  Yin.  Abr.  268,  tit.  Time  (A) 
pi.  16 ;  and  the  decision  in  Lestei'  v.  Garland  (8)  was  the  same  way. 

(Williams,  J. :  Independently  of  authority,  do  you  understand 
how  there  is  to  be  such  a  fixed  rule  as  you  contend  for?  In  Hardy 
\\  Ryle  (9),  if  there  was  less  science  than  in  the  other  cases,  a  little 
more  sense  was  imported  into  the  law.) 

The  modern  principle  appears  to  be  that  the  day  is  to  be  excluded: 
Mercer  v.  Ogilvie  (lo),  Webb  v.  Fairftianer  (ii),  Gorst  v.  Lowndes  (12). 
On  the  other  side,  Pttgh  v.  Duke  of  Leeds  (is)  may  be  relied  upon. 
The  general  principle  there,  that  the  intention  of  the  parties,  to  be 

(1)  5  Bep.  1  a.  (8)  15  Yes.  248. 

(2)  Hob.  139  (dth  ed.).  (9)  9  B.  ft  C.  603. 

(3)  2  Dyer,  218  b;  S.  C.  (Anmy  (10)  Cited  in  Lester  v.  Garland,  10 
mipu$),  Moore,  40,  pi.  128.  E.  E.  68  (15  Vee.  254). 

(4)  I  Ball  ft  B.  193.  (11)  49  E,  B.  690  (3  M.  ft  W.  473, 

(5)  Ca.  E.  B.  temp.  Haxdw.  116.  477).    See  Bussell  v.  Ledsam,  69  E.  B. 

(6)  Latch,  183.  761  (14  M.  ft  W.  574,  582). 

(7)  3  T.  E.  513.    But  see,  as  to  this         (12)  11  Sim.  434. 
case.  Rex  v.  Knifjht,  7  B.  ft  C.  4)3.  (13)  2  Cowp.  714. 
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WiLKTNsoK  collected  from  the  whole  of  the  instrument,  is  to  be  the  guide, 
aASTov.  cannot  be  disputed.  That  doctrine  is  explained  by  Kent,  in  his 
Commentaries,  vol.  4,  p.  95,  note  (b)  (6th  ed.).  He  says,  ''It  was 
the  old  rule  that  a  lease  commencing  from  the  day  of  the  date, 
or  from  the  date,  began  to  operate  the  day  after  the  date:  Co. 
[  *142  ]  «Litt.  46  b.  But  this  rule  was  afterwards  shaken,  and  from  the 
date,  or  from  the  day  of  the  date,  may  be  either  inclusive  or 
exclusive  of  that  day,  according  to  the  context  or  subject-matter, 
and  the  Courts  will  construe  the  words  so  as  to  effectuate  the  deeds 
of  parties  and  not  destroy  them."  He  then  cites  Piigh  v.  Duke  of 
Leeds (i),  and  he  adds:  '' There  is  no  general  rule  on  the  subject, 
and  in  computing  time  from  an  act  or  an  event,  the  day  is  to  be 
inclusive  or  exclusive,  according  to  the  reason  of  the  thing,  and 
the  circumstances  of  the  case.''  And,  after  referring  to  Lester  v. 
Oarland(2)^  he  says:  ''The  tendency  of  the  recent  English  decisions 
is  to  exclude  the  day  of  the  act,  unless  some  special  reason  renders 
it  necessary  to  reckon  it  inclusive."  He  remarks  that,  in  Blake  v. 
Crotvninshield  (8),  "  it  was  truly  observed  "  "  that  it  would  be  very 
difficult  to  deduce  from  the  cases  a  general  rule.  But,"  he  says, 
"  ordinarily,  the  day  of  a  demise  is  inclusive,  and  to  be  considered 
in  computing  the  time  of  its  commencement  and  termination.  The 
reason  is  that  this  construction  is  here  used,  not  by  way  of  com- 
putation, but  of  passing  an  interest;  and  when  there  is  nothing  else 
to  guide  the  construction,  that  one  is  assumed  w^^ich  is  most  bene- 
ficial to  him  in  whose  favour  the  instrument  is  made,  and  an 
immediate  interest  passes."  In  a  case  decided  in  Massachusetts, 
Bigelow  v.  Willson  (4),  Pugh  v.  Duke  of  Leeds  (i)  is  also  commented 
on,  and  it  is  laid  down  that  the  exception  to  the  general  rule  takes 
effect  only  where  the  meaning  of  parties  is  perfectly  clear.  Secondly^ 
the  declaration  here  alleges,  by  way  of  showing  a  performance  of 
[  *148  ]  the  condition  precedent,  "^that  the  plaintiff  was  ready  and  willing  to 
remain  in  the  service,  and  also  that  he  tendered  and  offered  himself 
to  serve.  Such  averments  create  duplicity :  and  this  appears  to 
have  been  the  opinion  of  Maulb,  J.,  in  Jackson  v.  AUaway{s), 
Thirdly,  there  ought  to  have  been  an  averment  that  the  plaintiff  had 
given  no  notice  to  determine  the  service :  the  allegation  that  the  defen- 
dant had  discharged  him  without  reasonable  notice  "in  that  behalf" 
means  only  notice  of  the  discharge ;  that  is  notice  by  the  defendant. 

(1)  2  Cowp.  714,  (4)  1  Pickering,  485,  495. 

(2)  10  B.  R.  68  (Id  Yes.  248).  (5)  6  Man.  &  G.  942,  950. 

(3)  9  NewHampsh.  Bep.  304. 
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Peacocky  contra :  WiiiKimboit 

First,  the  consideration  is,  in  effect,  that  the  plaintiff  would  enter  .  oaston. 
into  the  service  of  the  defendant  on  the  15th  of  October :  and  the 
service  is  to  be  from  that  day  ;  that  is,  not  from  the  expiration  of 
the  day,  bat  from  the  entering  into  the  service.  The  intention  of 
the  parties  is  clear :  and,  that  being  so,  the  principle  admitted  on 
the  other  side  is  applicable.  The  declaration  shows  that  the 
plaintiff  had  entered  before  he  was  dismissed.  Bat,  even  if  the 
argoment  on  the  other  side  were  correct,  it  would  be  applicable 
only  to  the  day  of  the  actual  discharge ;  whereas  the  declaration 
shows  a  breach  continuing  to  the  commencement  of  the  action. 
Secondly,  the  plaintiff  was  bound,  not  only  to  show  that  he  was 
willing  to  serve,  but  that  he  actually  offered  to  do  so.  Jackson  v. 
AUawayii)  was  decided  on  the  ground  that,  under  the  contract 
there  declared  upon,  the  tender  was  unnecessary,  so  far  as  the 
allegation  of  it  meant  more  than  an  allegation  of  willingness ;  for 
there  it  was  the  duty  of  the  defendant  to  apply  for  the  goods.  The 
present  case  more  '''nearly  resembles  that  of  a  declaration  on  a  [*U4] 
breach  of  promise  of  marriage,  where  a  request  should  be  averred. 
Thirdly,  the  plaintiff  was  not  bound  to  negative  the  notice  by  him. 
If  there  was  such  notice  the  defendant  should  have  shown  it: 
Kingsbury  v.  CoUins  (a). 

Pashley,  in  reply.     *     ♦     ♦ 

Lord  Dbnhan,  Gh.  J.: 

As  to  the  want  of  allegation  that  the  plaintiff  had  given  no  notice, 
the  averment  that  he  was  ready  and  willing  to  serve,  and  that  the 
defendant  had  always  notice  of  this,  is  quite  sufficient.  The  mode ' 
of  calculating  the  time  must  ^depend  on  the  circumstances  of  the  [  ^us  ] 
particalar  contract.  This  fully  appears  from  the  American  autho- 
rities which  have  been  cited.  When  the  plaintiff  avers  that  he 
entered  on  a  particular  day,  on  the  terms  of  the  contract,  he  shows 
a  contract  such  that  that  day  was  to  form  a  part  of  the  service.  As 
to  the  duplicity,  though  it  was  necessary  that  the  plaintiff  should 
be  ready  and  willing  to  serve,  it  was  also  necessary  that  he  should 
tender  his  service :  and  a  single  issue  taken  upon  the  tender  would 
be  enough. 

Pattbson,  J.: 

This  demurrer  is  founded  upon  the  notion  that  the  word  "from*' 
(1)  6  Man.  &  G.  942,  950.  2)  29  B.  B.  534  (4  Bing.  202). 
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WiLKiNBOK  must  be  exclusive  :  otherwise,  I  cannot  see  how  the  demurrer  can 
GaTtok.  ^  sustained.  If  it  is  true,  as  the  plaintiff  says,  that  he  did  enter 
into  the  service  on  the  same  day  on  the  terms  of  the  contract,  and 
that  the  defendant  discharged  him  out  of  the  service  on  that  day, 
then  the  parties  acted  on  the  agreement  as  comprehending  the 
day  in  the  service.  It  would  then  not  be  an  agreement  excluding 
the  day.  It  may  have  been  a  parol  agreement,  and  its  meaning  a 
matter  of  evidence.  The  demurrer  therefore  is  wrong,  in  assuming 
that  the  word  must  be  exclusive ;  though  I  agree  that,  prima  facie, 
it  is  80.  As  to  the  supposed  duplicity,  the  case  is  not  within  the 
authority  cited.  In  all  actions  for  discharging  a  party  employed, 
there  is  an  allegation  that  the  party  offered  to  continue  the  service: 
and  the  question  turns  on  that  allegation  rather  than  on  the  will- 
ingness. As  to  the  want  of  averment  of  notice,  when  the  plaintiff 
says  that  he  was  ready  and  willing  and  offered  to  serve,  and  that 
the  defendant  had  always  notice  of  this,  it  would  be  idle  for  him  to 
go  on  to  say  that  he  had  given  no  notice  to  quit. 

[  146  ]       Williams,  J. : 

The  point  principally  relied  upon  is  that  the  word  '*  from "  is 
exclusive.  In  Rex  v.  Stevens  (i)  the  word  "  until "  was  the  subject 
of  discussion :  and  it  was  considered  to  admit  a  different  interpre- 
tation according  to  the  subject-matter  and  context.  Supposing  that 
the  word,  primd  facie,  has  an  exclusive  meaning,  there  is  no  rule 
that  prevents  us  from  interpreting  it  so  as  to  be  inclusive,  if  the  use 
of  the  word  in  the  transaction  leads  us  to  do  so.  Now  here,  if  we 
advert  to  the  whole  of  the  count,  we  find  an  averment  that  the 
-plaintiff  entered  into  the  service,  on  the  terms  of  the  contract,  on 
the  day  itself.  The  contract,  if  so,  must  have  included  that  day. 
To  say  that  the  word  is  necessarily  exclusive  would,  I  think,  be 
erroneous.  As  to  the  question  of  duplicity,  I  observe  that,  in  the 
demurrer,  it  is  said  that  the  allegation  of  readiness  and  willingness 
tends  to  embarrass  the  defendant  in  his  pleading.  But  an  issue 
denying  the  tender  would  be  good. 

Judgment  for  plaintiff. 

(1)  5  East,  244. 
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WILLIAM  FETCH  and  Mary  his  Wife,  v.  JANE  isie. 

LYON.  ^:^: 

(9  a  B.  147—154  ;  S.  C.  15  L.  J.  Q.  B.  393;  11  Jur.  37.)  r  ^^^  j 

Defendant,  a  widow,  being  pressed  to  pay  M.  a  debt  owing  from  her 
deceased  husband  to  the  deceased  husband  of  M.,  signed  and  gave  to 
M.'s  attorney  the  following  note,  addressed  to  the  attorney.  ''  I  beg  you 
will  not  proceed  against  me  for  M.,  for  the  sum  of  1002.  and  interest,  which 
I  owe  her;  and  I  will  pay  the  interest,  amounting  to  9/.,  due  on  the  23rd 
December  next,  and  the  principal  as  soon  as  I  am  able  "  : 

Held,  that  this  did  not  support  a  count  in  debt  for  interest  upon,  and 
forbearance  by  M.  to  defendant,  at  her  request,  of  moneys  owing  from 
defendant  to  M. :  nor  a  count  in  debt  for  money  found  to  be  due  from 
defendant  to  M.  on  an  account  stated  between  them. 

In  a  discussion  between  the  attorneys  of  the  plaintiff  and  defendant, 
touching  the  dispensing  with  certain  witnesses  at  the  trial,  plaintiff's 
attorney  stated  t&  defendant's  attorney  that  the  debt  was  one  owing  from 
the  late  husband  of  defendant.  Held,  that  such  statement  could  not  be 
given  in  evidence  against  plaintiff. 

Debt.     The  first  coant  stated  that  defendant,  while  the  plaintiff 
Mary  was  unmarried,  to  wit  on  &c.,  was  indebted  to  the  said  Mary 
in  50Z.  for  interest  upon,  and  for  the  forbearance  by  the  said  Mary  • 
to  defendant,  at  her  request,  of,  moneys  ''  due  and  owing  from  the 
defendant  to  the  said  Mary." 

Second  count.  "  And  in  1001.  for  money  found  to  be  due  and 
owing  from  the  defendant  to  the  said  Mary  on  an  account  then 
stated  between  them." 

Pleas.     1.  Never  indebted.    Issue  thereon. 

2.  A  plea  of  fraud.  Beplication,  traversing  the  fraud.  Issue 
thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Yorkshire  Spring  Assizes, 
1845,  it  appeared  that,  while  the  female  plaintiff  was  unmarried,  an 
attorney,  named  Garr,  verbally  demanded,  on  her  behalf,  the  sum 
of  1002.  from  the  defendant.  The  defendant  stated  that  the  money 
had  been  owing,  not  from  herself,  but  from  her  deceased  husband, 
to  a  former  husband  of  the  plaintiff  Mary :  and  that  Mary's  deceased 
husband  had  given  the  debt  to  her  (the  defendant's)  late  husband. 
Carr,  however,  insisted  on  her  executing  a  writing,  which  he 
*drew  up,  and  which  she  accordingly  signed.  The  writing  was  as  [  *148  ] 
follows. 

"  Mr.  Care. 

"  Market  Wbighton,  Oct.  16th,  1842. 

"  Sir, — ^I  beg  you  will  not  proceed  against  me  for  Mrs.  Mary 
Clark  for  the  sum  of  lOOZ.,  and  interest,  which  I  owe  her ;  and  I 
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Fetch       will  pay  the  interest,  amounting  to  91.,  due  on  the  28rd  December 
Ltov.        next,  and  the  principal  as  soon  as  I  am  able. 

''  I  am,  Sir,  your  obedient  servant, 

"Jane  Lton. 
'^  Witness,  Chablbs  Cabb." 

Carr,  who  was  called  as  a  witness  for  the  plaintiffs,  proved  these 
facts,  and  also  that  he  was,  at  the  time  of  the  signature,  acting  as 
attorney  for  the  female  plaintiff.  He  was  then  asked  whether  he  had 
not  heard  the  present  attorney  on  the  record  for  the  plaintiffs  say, 
to  the  attorney  for  the  defendant  (i),  that  the  debt  was  due  from 
the  late  husband  of  the  defendant.  The  question  was  objected  to  : 
and  Carr,  on  further  examination,  stated  that  what  had  been  said 
was  in  a  conversation  which  had  taken  place  on  the  outside  of  the 
Court,  two  days  before  the  trial,  in  the  course  of  a  discussion 
between  the  two  attorneys  whether  certain  witnesses  could  be 
dispensed  with.  The  learned  Judge  allowed  the  question  to  be  put : 
and  it  was  answered  in  the  affirmative.  It  further  appeared,  from 
.Carr's  evidence,  that  he  had  claimed  the  debt  as  due  to  the  female 
[  *l^9  ]  plaintiff's  ^deceased  husband  from  the  defendant's  deceased  husband. 
It  was  also  proved  that  the  defendant  had  the  means  of  paying  the 
money.  It  was  objected,  for  the  defendant,  that  upon  this  evidence 
the  plaintiffs  could  not  succeed  in  the  present  form  of  action  :  and 
the  learned  Judge,  being  of  that  opinion,  directed  a  verdict  for  the 
defendant  on  the  first  issue,  reserving  leave  to  move  to  enter  a 
verdict  for  the  plaintiffs  for  such  sum  as  the  Court  should  direct. 
On  the  second  issue  the  verdict  was  for  the  plaintiffs. 

In  Easter  Term,  1845,  Knowles  obtained  a  rule  nisi  according  to 
the  leave  reserved,  and  also  for  a  new  trial  on  the  ground  of  the 
improper  reception  of  evidence. 

In  this  Term  (2), 

Bliss  and  Pashley  showed  cause  : 

First,  the  admission  by  the  plaintiffs'  attorney  was  evidence.  In 
Oainsford  v.  Grammar  (8)  the  fact  that  a  party  was  the  attorney  of 
the  defendant  was  held  to  render  his  declarations  respecting  the 
subject  of  the  action,  made  at  the  time  of  his  communicating  some 

(1)  On  the  argument  in  banc  some  however,  in  their  judgment,  assumed 
doubt  was  raised  whether  the  words  the  fact  to  be  as  stated  in  the  text, 
were  addressed   immediately  to    the  (2)  May  28th.     Before  Lord  Den- 
defendant's  attorney,   or   to  a  third  maD,Ch.  J.,Patte8onandWilliamB,  JJ. 
person  in  his  presence.    The  Court,  (3)  11  B.  B.  646  (2  Camp.  9). 
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propositions    from    defendant    to  plaintiff,   evidence  against  the       Pbtoh 
defendant,  without  further  proof  of  authority.     *     *     *  j^^^^^^ 

Next,  the  evidence  does  not  support  either  count.  The  defendant,  [  160  ] 
if  liable  at  all,  should  have  been  declared  against  by  a  special  count 
framed  on  the  paper  of  October  15th.  The  words  "  which  I  owe 
her  "  are  not  *to  be  taken  alone :  they  are  part  of  an  instrument  [  •isi  ] 
which,  when  taken  altogether,  shows  only  a  promise  to  pay  when 
the  party  is  able :  and  they  are  consistent  with  a  liability  merely 
collateral :  and,  upon  the  evidence,  it  appeared  that  this  was  a 
promise  to  pay  the  debt  of  another.  Therefore  the  defendant  was 
not,  properly  speaking,  indebted  to  the  plaintiff  for  interest,  as 
charged  in  the  first  count,  nor  was  the  money  found,  as  charged  in 
the  second  count,  to  be  due  and  owing  from  the  defendant  to  the 
plaintiff  Mary  on  an  account  stated.  In  Clarke  v.  Webb  (i)  Lord 
Lyndhubst  said :  ''  In  order  to  recover  as  upon  an  account  stated, 
it  ought  to  appear  that  the  count  was  stated  with  reference  to  former 
transactions  between  the  parties."  Therefore  an  express  statement 
of  account  is  not  conclusive,  but  may  be  shown  to  relate  to  a 
transaction  on  which  the  party  is  not  liable,  or  to  have  originated 
in  mistake:  Thomas  v.  Hatvke8(2),  Even  a  special  count  on  the 
instrument  could  not  have  succeeded,  under  stat.  29  Car.  II.  c.  S,  s.  4. 
No  consideration  is  shown  for  the  promise :  forbearing  to  proceed 
is  no  consideration,  because,  the  defendant  being  neither  the  original 
debtor  nor  executrix  or  administratrix,  no  suit  could  have  been 
maintained  against  her.     *     *     * 

Knowles  and  Hugh  Hill,  contra  :  [  162  ] 

First,  although  an  admission  made  by  an  agent  in  the  course  of 
the  execution  of  his  agency  is  binding  on  his  principal,  that  doctrine 
is  inapplicable  to  a  mere  casual  conversation :  Parkim  v.  Hawk- 
ahaw  (3)«  It  does  not  appear  that  the  declaration  here  was  made 
with  a  view  to  any  arrangement :  but,  if  it  was,  the  arrangement 
has  not  been  carried  into  effect,  and  the  evidence  becomes  inad- 
missible on  that  ground.  In  Oainsford  v.  Qrammar  (4)  the  attorney 
was  making  a  specific  proposal.  In  Young  v.  Wiight(6)  Lord 
Ellenbobouoh  draws  exactly  the  distinction  for  which  the  plaintiff 
here  contends,  ''  If  a  fact  is  admitted  by  the  attorney  on  the 
record,  with  intent  to  obviate  the  necessity  of  proving  it,  he  must 

(1)  1  Cr.  M.  &  E.  29;  8.  C.  4  Tyr.      239,  240). 

073.  (4)  11  £.  B.  648  (2  Camp.  9). 

(2)  d8  B.  B.  648  (8  M.  &  W.  140).  (5)  1  Camp.  139. 

(3)  19  B.  B.  711  (2  Stark.  N.  P.  C. 
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PsTOH       be  supposed  to  have  authority  for  this  purpose,  and  his  client  will 
Lton.        ^^  bound  by  the  admission;  but  it  is  clear,  that  whatever  the 

attorney  says  in  the  course  of  conversation,  is  not  evidence  in  the 

cause." 
[  158  ]  Next,  the  account  is  stated,  in  express  terms,  as  in  respect  of 

money  owing  from  the  defendant  to  the  plaintiff.    It  is  like  an 

I.  0.  U.    The  consideration  is  a  forbearance  to  sue. 

(Pattbson,  J. :  That  is  insufficient,  if  the  debt  to  be  sued  for  was 
owing  from  the  deceased  only  :  Jones  v.  Aahbumham  (i).) 

*  *  With  respect  to  the  argument  that  the  promise  is  conditional 
only  on  the  defendant's  ability,  the  proof,  which  was  wanting  in 
Tanner  v.  Smart  (2),  was  here  given,  for  the  ability  to  pay  was 
proved :  the  promise  therefore  may  be  treated  as  absolute :  Irving 
V.  Veitch  (3).  It  is  said  that  the  words  are  consistent  with  a  collateral 
liability :  but  a  party  may,  by  express  words,  convert  a  collateral 
liability  into  a  direct  one ;  and  that  has  been  done  here. 

Cur.  adv.  wit. 

Lord  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion,  in  this  case,  that  what  was  said  by  the 
plaintiff's  attorney  in  conversation  with  the  defendant's  attorney 
was  not  receivable  in  evidence.  It  appears  not  to  have  been  said 
as  an  admission  of  any  disputed  fact  in  the  cause,  but  was  merely 
a  loose  conversation;  and,  though  spoken  to  the  defendant's 
[  *164  ]  attorney,  *not  to  a  mere  stranger,  yet  we  think  the  principle  laid 
down  in  Parkins  v.  Havikshaw  (4)  applies. 

This  would  have  been  a  ground  for  a  new  trial,  if  the  case  had 
gone  to  the  jury :  but,  as  it  did  not,  we  think  that  the  present  rule 
to  enter  a  verdict  for  the  plaintiff  may  be  discharged  if  the  other 
evidence  in  the  case  shows,  in  our  opinion,  that  the  action  on  an 
account  stated  cannot  be  sustained.  Now  it  may  be  difficult  to  say 
that  the  memorandum  in  this  case  was  not  evidence  of  an  account 
stated.  But,  as  the  witness  who  drew  up  that  memorandum 
distinctly  proved,  on  his  cross-examination,  that  the  debt  was  not 
due  from  the  defendant  herself  in  her  own  right,  nor  to  the  female 
plaintiff  in  her  own  right,  but  was  a  debt  from  the  deceased  husband 

(1)  4  Ewt,  455.  (4)  19  E.  R  711  (2  Stark.  N.  P.  C. 

(2)  30  B.  £.  461  (6  B.  &  C.  603).  240). 

(3)  49  B.  B.  511  (3  M.  &  W.  90). 
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of  the  one  to  the  former  husband  of  the  other,  the  plaintiff  failed  in  Pbtou 
showing  that  the  defendant  was  indebted  to  the  female  plaintiff  on  jj^^^ 
an  account  stated :  and  this  rule  must  be  discharged. 

Rule  discharged. 


JOSEPH  GILES  V.  HENRY  GILES.  i846. 

(9  Q.  B.  164—171 ;  S.  C.  15  L.  J.  Q.  B.  387 ;  11  Jur.  83.)  Afafl^29. 

Declaration  stated  that,  by  agreementii^tween  plaintiff  and  defendant,  [  ^^^  J 
two  brothers,  defendant,  in  consideration  of  natural  affection  and  for 
other  considerations  him  moving,  agreed  to  permit  plaintiff  to  occupy 
lands  of  defendant  to  29th  September,  plaintiff  paying  a  sum  named  as 
rent  on  that  day,  as  he  thereby  agreed  to  do,  and  then  to  deliver  up 
the  premises  to  defendant ;  and,  upon  plaintiff  so  quitting  the  premises, 
paying  the  rent,  and  releasing  defendant  from  all  claims  under  their 
father's  will,  and  quitting  claim  to  all  lands  which  were  of  the  father, 
which  plaintiff  agreed  to  do,  defendant  would  pay  plaintiff  200/.,  with 
interest  from  29th  September :  and  it  was  agreed  that  all  deeds  and  releases 
to  be  required  by  defendant  should  be  prepared  by  his  attorney  at  his 
expense.  Averment  of  mutual  promises;  and  that  plaintiff,  on  29th 
September,  was  ready  and  willing  to  deliver  up  the  premises  to  defendant, 
and  to  pay  the  rent,  and  was  at  all  times,  from  the  making  of  the  agree- 
ment, ready  and  willing  to  release  &o.  That,  although  29th  September  and 
a  reasonable  time  thence  for  the  payment  of  the  200^.  had  elapsed,  and  no 
release  was  prepared  by  defendant's  attorney,  defendant  had  not  paid  the 
200i.,  with  interest.  Plea :  that  plaintiff  was  not  ready  and  willing  to  quit 
and  deliver  up,  and  to  pay  the  rent.    On  special  demurrer : 

Held,  that  the  performance  of  plaintiff's  promises  and  fhat  of  defendant's 
undertaking  to  pay  were  conditions  concurrent ;  and  therefore  the  aver- 
ment, in  the  declaration,  of  readiness  and  willingness  was  sufficient  without 
averment  of  actual  performance,  but  that  such  averment  of  readiness,  &c., 
was  material ;  and,  consequently,  the  traverse  in  the  plea  answered  the 
declaration.  And  that  the  plea  was  not  double,  because  plaintiff  was  bound 
to  be  ready  &c.  both  to  pay  and  to  deliver  possession,  and  the  plea  cast  on 
the  plaintiff  no  more  proof  than  was  necessary  to  maintain  the  declaration. 

Another  plea  traversed  the  plaintiff's  readiness  and  willingness  to  release. 
On  special  demurrer : 

Held  bad,  because  it  was  averred  in  the  declaration  that  no  release  was 
prepared  by  defendant's  attorney  as  provided  in  the  agreement,  and  there- 
fore plaintiff's  readiness  to  execute  it,  if  prepared,  was  immaterial. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit  2l8t 
September,  1840,  by  an  agreement  then  made,  by  defendant 
of  the  first  part,  plaintiff  of  the  second  part,  and  John  Giles  of 
the  third  part,  reciting  that  Henry  Giles  the  elder  (deceased), 
father  of  defendant  and  plaintiff  and  of  Ann  Giles  wife  of  the  said 
John  Giles,  made  his  will,  dated  8rd  June,  1889»  whereby,  after 
giving  an  annuity  of  90L  to  plaintiff,  and  to  other  parties  two  other 
annuities  and  a  legacy,  he  devised  to  defendant  all  his  freehold 
lands  in  Porthmeor,  and  all  his  leasehold  lands  in  Bosemergee  and 
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GiLtt        Bojewyan,  Jiabendnm,  the  freehold  lands  to  defendant  in  fee,  and 

GILB8        ^^^  leasehold  lands  to  defendant,  his  executors,  &c.,  for  all  such 
term  &c.  as  might  be  to  come  at  the  time  of  testator's  death, 

[  •166  ]  subject,  as  to  the  freehold  lands,  to  the  ♦annuities  and  legacy, 
and  appointed  defendant  sole  executor  and  residuary  legatee  and 
devisee ;  reciting  also  that,  Ijy  indenture  dated  22nd  March,  1841, 
between  the  said  H.  Giles  the  elder  of  the  first  part,  defendant  of 
the  second  part,  and  Charles  Paynter  of  the  third  part,  H.  Giles 
the  elder  demised  to  Paynter,  his  executors,  <&c.,  for  two  thousand 
years,  the  aforesaid  lands  in  Porthmeor,  and  assigned  to  him, 
his  executors,  &c.,  the  said  leasehold  lands  in  Bosemergee  and 
Bojewyan,  for  the  residue  of  the  terms  therein,  in  trust  to  pay  to 
H.  Giles  the  elder  an  annuity,  and,  subject  thereto,  upon  trust  for 
defendant,  his  executors,  &c.;  and  reciting  further  that,  by  the 
revocation  of  the  will  by  the  indenture  as  touching  the  annuities 
and  legacies  charged  on  the  lands,  the  annuitants  and  legatee  were 
left  wholly  unprovided  for:  defendant,  as  well  in  consideration 
of  the  natural  love  and  affection  which  he  had  and  bore  for  and 
towards  his  brother  the  plaintiff,  the  other  annuitants,  and  the 
legatee,  and  also  for  divers  other  good  causes  and  considerations 
him  thereunto  moving,  did,  among  other  things,  thereby  agree  to 
permit  and  suffer  plaintiff  to  occupy  all  that  part  of  the  said  lands 
and  premises  in  Porthmeor  aforesaid  then  in  his  possession,  until 
29th  September,  1848,  he,  plaintiff,  paying  therefor,  on  the  last 
mentioned  day,  to  defendant,  as  he  thereby  agreed  to  do,  the  sum 
of  SO/,  as  rent  for  the  same,  and  then  to  deliver  up  the  same 
premises  to  the  defendant,  his  heirs  and  assigns,  in  good  tenantable 
repair,  and  in  the  meantime  to  manage,  &c.,  the  premises  in  a  good 
husbandlike  manner,  &c.,  and  also  to  permit  defendant,  his  heirs 
or  assigns,  to  enter,  &c.  (for  certain  agricultural  purposes);  ''and, 

[  «166  ]  upon  the  plaintiff,  his  heirs,  *executors  and  administrators,  so 
quitting  the'  said  premises,  paying  the  said  rent,  and  observing  the 
other  stipulations  before  mentioned,  and  releasing  the  defendant, 
his  heirs  and  assigns,  from  all  claims  of  and  under  the  said  will, 
as  also  releasing  and  quitting  claim  to  the  defendant,  his  heirs, 
executors,  administrators  and  assigns,  all  the  freehold  and  lease- 
hold lands  and  hereditaments  which  were  of  the  said  testator  devised 
or  bequeathed,  given,  granted  or  demised,  conveyed,  or  assigned, 
by  or  under  any  former  will  or  settlement  of  the  said  Henry  Giles, 
deceased,  and  which  the  plaintiff  did  thereby,  for  himself,  his  heirs, 
executors  and  administrators,  agree  to  do,  he,  the  defendant,  his 
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heirs,  executors,  administrators  or  assigns,  should  and  would  well  Gilhs 
and  truly  pay  unto  the  plaintiff  the  sum  of  2002.  with  interest,"  qilss. 
at  4L  10«.  per  cent.,  to  be  calculated  from  29th  September  then 
instant:  "And  it  was  by  the  said  agreement  further  agreed, 
between  the  parties  thereto,  that  all  deeds  or  releases  to  be  required 
by  the  defendant  from  any  or  either  of  the  other  parties  in 
pursuance  of  those  presents  should  be  prepared  by  the  attorney  of 
the  defendant,  his  heirs,  executors,  administrators  or  assigns,  at  his 
or  their  own  expense."  (The  declaration  then  set  out  other  stipula- 
tions on  the  part  of  defendant,  not  material  to  the  decision  of  the 
Court.)  And,  the  agreement  having  been  so  made,  afterwards,  to 
wit  on  &c.,  in  consideration  thereof,  and  that  plaintiff  at  the  request 
of  defendant  had  then  promised  <fec. ;  averring  mutual  promises  of 
performance.  And  plaintiff  saith  that  he  hath  always,  from  the 
making  &c.,  in  all  things  on  his  part  performed  and  fulfilled  the 
same :  and  that  afterwards,  to  wit  on  the  said  29th  September,  184S, 
"  he,  the  plaintiff,  *was  ready  and  willing  to  quit  and  deliver  up  [  •167  ] 
the  said  premises  to  the  defendant,  and  to  pay  the  said  rent ;  and 
the  plaintiff  farther  saith  that,  at  all  times  from  the  making  of  the 
said  agreement,  he,  the  plaintiff,  was  ready  and  willing  to  release 
the  defendant,  his  heirs  and  assigns,  from  all  claim  of  and  under 
the  said  will  in  the  said  agreement  mentioned  ;  and  also  to  release 
and  quit  claim  to  the  defendant,  his  heirs,  executors,  administrators 
and  assigns,  all  the  freehold  and  leasehold  lands  and  heredita- 
ments, which  were  by  the  testator  aforesaid  devised  or  bequeathed, 
given,  granted  or  demised,  conveyed  or  assigned,  by  or  under  any 
former  will  or  settlement  of  the  said  Henry  Giles,  deceased,  afore- 
said, and  to  complete  and  fulfil  the  said  agreement :  And,  although 
the  said  29th  September,  1848,  did  elapse  a  long  time  before  the 
commencement  of  this  suit,  and  although  a  reasonable  time  did 
elapse  between  the  said  last  mentioned  day  and  the  commencement 
of  this  suit,  for  the  payment  of  the  said  sum  of  2002.  and  interest 
as  aforesaid,  according  to  the  said  agreement :  of  all  which  "  &c. 
(notice  to  defendant) :  ''and  the  plaintiff  further  says  that,  although 
no  release  was  prepared  by  the  attorney  of  the  defendant,  on  or 
before  the  said  last  mentioned  day,  under  and  according  to  the  said 
agreement :  Yet  the  defendant,  not  regarding  the  said  agreement, 
nor  his  said  promise,  hath  not  as  yet  paid  the  said  sum  of  2002. 
with  the  interest  *'  &c.,  although  often  requested. 

Plea  2.     That  plaintiff  was  not  ready  and  willing  to  quit  and 
deliver  up  the  said  premises,  so  in  the  possession  of  plaintiff,  as  in 
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GiLBB       (he  said  agreement  mentioned,  and  to  pay  the  said  rent,  in  manner 
OiLBB.       ^^^  form,  &c. :  conclusion  to  the  country. 

[  168  ]  Demurrer,  assigning  for  causes  that  the  plea  is  a  traverse  of  an 

immaterial  averment  in  the  declaration,  and  tends  to  raise  an 
immaterial  issue :  and  that  the  delivery  of  possession  of  the 
premises  mentioned  in  the  agreement  was  an  independent  under, 
taking,  and  not  a  condition  precedent  to,  or  concurrent  with,  the 
payment  of  the  money,  in  respect  of  the  nonpayment  of  which  the 
action  is  brought.  That  the  payment  of  the  rent  by  plaintiff  is  not 
a  condition  precedent  to  or  concurrent  with  the  payment  of  the  said 
money.  That,  by  the  traverse,  two  matters  quite  distinct  in  them- 
selves are  mixed  up  together,  namely,  the  nondelivery  of  possession 
of  the  premises,  and  the  nonpayment  of  the  rent;  whereas  the 
denial  of  readiness  and  willingness  ought  to  have  been  pleaded 
separately  to  each.    That  the  plea  is  double. 

Joinder  in  demurrer. 

Plea  8.  That  plaintiff  was  not  ready  and  willing  to  release  the 
defendant,  his  heirs,  &c.,  from  all  claim  of  and  under  the  will  in 
the  agreement  mentioned,  and  also  to  release  and  quit  claim  to 
defendant,  his  heirs,  &c.,  all  the  freehold  and  leasehold  lands  (Sec. 
(as  in  the  declaration),  and  to  complete  the  said  agreement,  in 
manner  and  form  &c. :  conclusion  to  the  country. 

Demurrer,  assigning  for  cause  that  the  plea  is  a  traverse  of  an 
immaterial  averment  in  the  declaration,  and  tends  to  raise  an 
immaterial  issue :  that  the  undertaking  to  release  the  defendant, 
his  heirs  and  assigns,  as  in  the  agreement  set  forth,  was  a  distinct 
and  independent  undertaking,  and  was  not  a  condition  precedent 
to,  or  concurrent  with,  the  payment  by  defendant  to  plaintiff  of 
the  money.  That  it  was  defendant's  duty  to  prepare  and  tender 
[  •led  ]  such  release :  and  that  this  obligation  *on  his  part  would  not  be 
waived  or  discharged  by  the  mere  fact  that  plaintiff  was  not  ready 
or  willing  to  execute  it :  and  that,  consequently,  the  averment  of  the 
plaintiff's  readiness  and  willingness  {tBken  perse)  is  wholly  immaterial 
to  the  result  of  the  action. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term  (i). 

Butt,  for  the  plaintiff : 
The  pleas  tender  immaterial  issues.     The  allegations  which  the 

(1)  May  1,   1846.    Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams,  and 
Wightman,  JJ. 
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pleas  traverse  were  unnecessary,  because  they  relate,  not  to  con-        Gilss 
ditions  precedent,  but  to  independent  stipulations.    The  authorities       gilbs. 
are  collected  in  note  (4)  to  Pordage  v.  Cole  (i).    *     *     Here,  there 
are  several  *diBtinct  stipulations  on  the  part  of  the  plaintiff;  and       r*i70] 
an  action  might  have  been  maintained  for  the  breach  of  any  one, 
even  before  the  time  arrived  for   payment  of  the  money  by  the 
defendant.    Thus,  the  plaintiff  is  to  pay  90L  for  rent :  he  is  also  to 
manage  the  land  in  a  husbandlike  manner.    The  damages  might 
be  assessed  independently  for  any  one  breach  by  the  plaintiff. 
Ritchie  v.  Atkinson  (2),  Campbeli  v.  Jones  (8),  Carpenter  v-  Cress- 
ireU  (4)    and  Dawson  v.  Dyer  (6)  are  instances  of    applications   of 
the  same  rule.    [He  also  referred  to  Chanters  v.  Leese  (6),  Stavers  v. 
Curling  (7)  and  Ritchie  v.  Atkinson  (2),] 

Montague  Smith,  contra  : 

The  stipulations  on  the  part  of  the  plaintiff  are  either  con- 
ditions precedent  or  conditions  *concurrent.  In  the  former  case,  L  *171  ] 
the  declaration  is  bad  for  not  averring  that  the  plaintiff  had 
performed  the  conditions:  an  averment  of  readiness  and  willing- 
ness is  insufficient.  In  the  latter  case  the  averment  is  indeed 
sufficient;  but  it  is  still  material:  and,  therefore,  the  traverses 
in  the  two  pleas  answer  the  complaint.  [He  referred  to  Rose  v. 
PouUon  (8),  Carpenter  v.  CressweU  (4),  1  Chitt.  PI.  831  (7th  ed.), 
Olazehrooke  v.  If  oodrow;  (9),  Jones  v.  Barkley{\0),  Ooodisson  v. 
Nunn  (11)  and  Chanter  v.  Leese  (6).] 

Butt,  in  reply.     *     *     *  [  172  ] 

Cur.  adv.  tmlt. 

Pattbson,  J.,  in  this  Term  (May  29th),  delivered  the  judgment  of       [  178] 
the  Court  : 

The  first  question  in  this  case  is,  whether  the  declaration  be 
sufficient.  It  is  objected  to  on  the  ground  that  the  plaintiff  has  only 
averred  his  readiness  and  willingness  to  deliver  up  the  premises,  to 

(1)  1  Wms.  Saiind.  320  a,  ethed.  (7)  43  £.   R.   682   (3  Bing.  N.  C. 

(2)  10  E.  R  307  (10  East,  295).  355). 

.     (8)  3  E.  B.  263  (6  T.  B.  570).  (8)  36  B.  B.  761   (2  B.  &  Ad.  822, 

(4)  29  B.  B.  587  (4  Bing.  409).  831). 

(5)  5  B.  &  Ad.  584.  (9)  4  B.  B.  700  (8  T.  R.  366). 

(6)  51  B.  B.  584  (4  M.  &  W.  295).  (10)  2  Doug.  684. 
Affirmed,   on    eiTor,    in  Exoh.   Gh.;          (11)  4  T.  B.  761. 
Chanter  v.  Leue,  5  M.  &  W.  698. 
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GiLKR  pay  the  rent,  and  to  release  the  defendant ;  whereas  the  defendant 
QihWfL,  contends  that  those  things  were  conditions  precedent  to  his  paying 
the  200Z.  under  the  agreement,  and,  therefore,  that  the  plaintiff 
ought  to  have  averred  the  actual  performance  of  those  things.  The 
plaintiff,  on  the  other  hand,  contends  that  those  things  to  be  done  by 
him,  and  the  payment  of  the  200L  by  the  defendant,  were  independent 
acts  altogether ;  and  that  his  averment  of  readiness  and  willingness 
to  do  them  was  unnecessary  and  not  traversable;  and  that  the 
defendant,  in  traversing  them,  has  tendered  immaterial  issues. 

We  think  that  the  plaintiff  is  clearly  wrong  in  his  view,  and  that 
these  acts  of  each  party  are  clearly  not  independent.  The  words 
are,  ''  upon  "  the  plaintiff  doing  so  and  so,  the  defendant  promises 
to  pay  200/.  The  time  for  paying  that  2001.  is  not  fixed  by  the 
agreement  itself,  and  cannot  be  fixed  otherwise  than  by  the  plaintiff 
doing  the  acts  required  on  his  part.  The  cases  collected  in  note  (4) 
to  Pordage  v.  Cole  (i)  were  cited  on  the  argument,  and  are  im- 
portant :  but  there  are  also  others  cited  in  note  (8)  to  Peetera  v. 
Opie  (2),  which  are  quite  as  important,  and  more  strictly  applicable 
to  the  present  case.  Upon  consideration  of  those  cases,  and  of  the 
intention  of  the  parties  to  the  agreement  in  this  case,  as  shown  by 
[  *174  ]  the  agreement  itself,  we  are  of  opinion  *that  the  acts  to  be  done 
by  the  plaintiff  were  not  condition  precedent,  not  independent,  but 
concurrent  with  those  to  be  done  by  the  defendant ;  and,  therefore, 
that  it  was  sufficient  for  the  plaintiff  to  aver  readiness  and  willing- 
ness to  do  them. 

But  it  was  also  necessary  for  him  to  make  that  averment.  It 
follows  that  the  averment  was  traversable  ;  and  therefore  the 
plaintiff's  demurrer  to  the  pleas,  on  the  ground  that  they  tender 
immaterial  issues,  cannot  be  sustained,  except  indeed  as  to  the 
third  plea  from  other  reasons. 

But  the  plaintiff  objects  to  the  pleas  on  other  grounds. 

To  the  second,  that  it  is  multifarious,  inasmuch  as  it  puts  in 
issue  two  distinct  things,  the  plaintiff's  readiness  and  willingness 
to  pay  the  rent,  and  also  to  deliver  up  possession  (s).  Now  the 
plaintiff  was  bound  to  do  both  acts.  The  issue  therefore  has  not 
cast  upon  him  too  great  burthen  of  proof ;  and,  although  his  non- 
readiness  to  do  either  would  have  been  an  answer  to  the  action, 
yet  it  does  not  necessarily  follow  that  the  defendant  was  bound  to 

(1)  1  Wms.  Saund.  320  a,  6th  ed.  assigned  for  demurrer,  was  not  notioed 

(2)  2  Wms.  Saund.  352.  in  the  argument. 

(3)  This  ground,   though  specially 
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traverse  them  separately.      The  principle  laid  down  in  Stubbs  v.        Qilbs 
Lainson  (i),  Drewe  v.  Lainson  (2),  and  Moore  v.  Boidcott  (3)  is  that  a       giiJm. 
traverse  is  too  large'  where  it  casts  more  proof  on  the  other  side 
than  is  necessary  to  maintain  the  pleading  which  contains  the 
allegation  traversed.     That  is  not  so  here  :  and  therefore  we  think 
the  second  plea  is  not  objectionable  on  that  ground. 

Judgment  must  therefore  be  given  for  the  defendant  on  that  plea.  [  176  ] 
To  the  third  plea  the  plaintiff  objects  (4)  that,  as  it  appears  by 
the  agreement  set  out  in  the  declaration  that  the  release  to  be  given 
to  the  defendant  was  to  be  prepared  by  the  defendant's  attorney, 
and  as  it  is  averred  in  the  declaration  that  no  such  release  was  pre- 
pared, the  plaintiff's  readiness  and  willingness  to  have  executed  the 
release,  if  prepared,  becomes  immaterial.  And  we  think  that  this 
objection  must  prevail.  If  no  release  was  prepared  by  the  defen- 
dant's attorney,  the  plaintiff  might  sue  the  defendant  for  the  money, 
whether  he  was  ready  to  have  executed  it  or  not.  Indeed,  if  none 
were  prepared,  it  would  be  difficult  for  the  plaintiff  to  prove  his 
readiness  to  have  executed  ;  for  he  was  not  bound  to  call  upon  the 
defendant  to  prepare  a  release,  or  to  offer  to  execute  one.  If,  on  the 
other  hand,  a  release  was  prepared  by  the  defendant,  he  should 
have  pleaded  that  fact,  and  shown  a  refusal  by  the  plaintiff  to 
execute. 

Upon  the  demurrer  to  this  plea,  therefore,  we  think  the  issue  is 
immaterial,  and  that  the  judgment  must  be  for  the  plaintiff. 

Judgment  for  defendant  on  demxwrer  to  the  second 
plea ;  for  plaintiff  on  the  demurrer  to  the  third. 


REMINGTON  and  SIMPSON  v.  DOLBY. 

(9  Q.  B.  176—178 ;  S.  C.  14  L.  J.  Q.  B.  5.)  J®**;, 

Nov,  21. 

Where  a  prohibition  is  applied  for,  the  Court  will  in  general,  on  the  

demand  of  the  party  against  whom  the  application  is  made,  put  the  party        f  ^^^  ] 

applying  to  declare  in  prohibition  (5). 

Sib  W.  W.  Follrtt,  Solicitor  General,  in  last  Hilary  Term, 
obtained  a  rule  nisi  to  prohibit  the  Episcopal  Consistorial  Court  of 

(i)  lli.  &  W.  728 ;  8,  C.  Tyr.  &  G.  (5)  But  not  where  the  Court  is  dear 

1000.  both  in  fact  and  law  that  the  inferior 

(2)  1 1  Ad.  &  £1.  529.  Court  is  acting  in  excess  of  or  without 

(3)  1  Bing.  N.  C.  323.  jurisdiction :  see  Worthington  v.  JeffrieB 

(4)  See   the   grounds  specially  as-  (1875)  L.  B.  10  C.  P.  379,  388,  44  L.  J. 
signed  for  demurrer,  anU,  p.  212.  C.  P.  209,  214.— A.  C. 
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RBMiNaToir   Lincoln  from  proceeding  in  a  suit  there,  by  Remington  and  Simpeon^ 
DoLBT.      churchwardens  of  Long  Bennington,  against  Dolby. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that 
Thomas  Dolby  was  cited  before  the  Consistorial  Court  of  Lincoln, 
in  June,  1848,  to  answer  Daniel  Bemington  and  George  Simpson, 
churchwardens  of  the  parish  of  Long  Bennington,  in  a  cause  of 
subtraction  of  church  rate;  and  in  August  a  libel  was  exhibited 
against  him,  setting  out  that  a  rate  was  made  according  to  custom, 
and  that  he  was  chapelwarden  of  Foston,  a  hamlet,  township  or 
chapelry  within  the  parish,  had  been  required  to  levy  the  customary 
share  payable  by  Foston,  and  had  refused  or  delayed  to  do  so.  The 
answer  (among  other  things)  denied  the  custom.  Additional  articles 
of  libel  were  given  in,  and  an  answer  thereto. 

The  affidavits  further  set  forth  that  a  rule  nisi  for  a  mandamus, 
commanding  Dolby  to  make  and  assess  a  rate  for  levying  the  cus- 
tomary share  of  this  very  rate,  had  been  obtained,  and  afterwards 
discharged  by  this  Court  (i). 

[  177  ]  Kelly  and  Pearson  now  showed  cause,  and  admitted  that  they 

could  not  support  the  rate,  at  this  stage,  if  the  facts  brought  it 
within  the  decision  in  Reg,  v.  Dolby  (2).  But  they  contended  that 
the  party  opposing  the  rule  was  entitled  (s)  to  insist  upon  the 
opposite  party  declaring  in  prohibition  (4),  in  order  that  the  question 
might  be  placed  on  the  record  (s). 

Martin  and  Unthank,  contra  : 

In  a  very  late  case.  In  the  matter  of  the  Dean  of  York  (6),  the  Court 
were  strongly  urged,  by  the  parties  against  whom  a  prohibition 
was  prayed,  to  put  the  opposite  party  to  declare ;  but,  after  time 
taken  for  consideration,  they  stated  that,  as  they  felt  no  doubt,  they 
could  encourage  none,  and  made  the  rule  absolute.  The  same 
course  was  pursued  in  a  previous  case.  In  the  matter  of  the  Chancellor 
dtc.  of  Oxford,  and  Taylor  (7).  Here  no  doubt  can  exist,  since  Reg. 
V.  Dalby  (2).  Besides,  the  Ecclesiastical  Court  can  have  no  juris- 
diction, as  the  rate  is  founded  upon  a  custom  :  Com.  Dig.  Prohibition 
(F  14).     The  proceedings  in  the  Ecclesiastical  Court  show  a  direct 

( 1 )  See  Reg,  v.  Ikdhy  (Dolby) ,  3  Q.  B.      —A.  C. 

602.     [Compulsory  church  rates  were  (5)  See  now  Judicature  Act,  1873 

abolished  by  31  &  32  Vict.  c.  109.—  (36  &  37  Vict.  c.  66),  s.  19.  Machonochia 

A.  C]  V.  Lord  Pe^izauce  (1881 )  6  App.  Ca.  424, 

(2)  3  Q.  B.  602.  444,  50  L.  J.  Q.  B.  611,  620.— A.  0. 

(3)  See  p.  217,  note  (7).  (6)  67  E.  E.  546  (2  Q.  B.  1). 

(4)  See  now  C.  0.  E.  1886,  r.  137.  (7)  1  Q.  B.  962,  974,  note  (a;. 
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denial  of  the  castoniy  so  that  there  is  no  such  objection  to  the    Bbmikoton 
prohibition  as  that  which  prevailed  in  The  Earl  of  Beauchamp  v.       dolby. 
Turner  (i)  ;  and  the  rule  in  Lhmn  v.  Coates  (2)  applies. 

(Lord  Dbnman,  Ch,  J. :  In  Com.  Dig.  Prohibition  (I.)  it  is  said : 
**  Leave  to  declare  in  prohibition  will  be  granted  only  when  the 
Court  inclines  to  prohibit,  not  when  it  inclines  to  the  contrary ; "  for 
which  Rex  v.  The  Bishop  of  Ely  (3)  and  Lindo  v.  Rodney  (4)  are 
cited  :  and  it  is  *added :  "  The  party  applying  for  a  prohibition,  has  [  •its  ] 
no  right  to  insist  on  declaring,  when  the  Court  is  satisfied  that  his 
application  is  groundless  ;  but  the  defendant  in  prohibition  may, 
when  the  opinion  of  the  Court  is  against  him ;  "  for  which  St.  John's 
College  v.  TodingUm  (6)  is  cited.) 

Those  passages  were  insisted  upon  in  the  case  In  the  matter  of  the 
Dean  of  York  (6) ;  but  the  Court  decided  the  other  way,  on  full 
deliberation. 

Lord  Denman,  Ch.  J.  : 

It  does  not  appear  that  the  Court  was  there  particularly  called  on 
to  consider  the  authorities  with  this  view.  We  must  have  assumed 
that  parties  having  no  rights  would  not  desire  to  go  on  with  a  case 
at  the  risk  of  costs  (7). 

Williams,  J.,  concurred. 

COLBBIDGB,  J.  : 

I  am  by  no  means  sure  that  we  can  prevent  the  party  opposing  a 
prohibition  from  insisting  on  a  declaration. 

WiOHTMAN,  J.  concurred. 

Ordered,  that  Dolby  declare  in  prohibition* 

(1)  10  Ad.  &  El.  218.  a  matter  of  right.     But  in  the  Law 

(2)  1  Atk.  288,  289.  Journal  he  is  reported  to  have  said 

(3)  1  W.  Bl.  71,  81.  that  **  It  seems  upon  the  older  autho- 

(4)  Note  (1)  to  Le  Catix  v.  Eden,  2  rities  that  where  the  Court  inclines  fo 
Doug.  613,  619,  620.  grant  a  motion  for  the  prohibition,  the 

(5)  1  Burr.  158,  198.  defendant  has  a  sort  of  a  right   to 

(6)  57  H.  B.  545  (2  Q.  B.  19).  Sir  require  that  the  pkintifl  shall  declare 
«/.  Campbell,  AUoriiey-General,  cited  in  prohibition.  ...  If,  however,  the 
Com.  Dig.  Prohibition  (I.),  but  without  Court  inclines  against  granting  the 
going  farther  into  authorities.  motion  the  plaintiff  has  no  right  to 

(7)  According  to  the  authorised  insist  upon  declaring,  as  the  defendant 
report,  Lord  Denman  seems  to  have  cannot  be  compelled  to  defend  the 
avoided  dealing  with  the  question  as  suit"  (14  L.  J.  U*  B.  6). — A.  C. 
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1W6.  BARLEY  V.  WALFORD  (1). 

J^M  2.  (9  Q.  B.  197—209 ;  S.  C.  15  L.  J.  Q.  B.  369  ;  10  Jur.  917.) 

r  197  1  Declaration  in  case  stated  that  plaintiff  was  a  printer  of  silk  goods,  and 

had  delivered  to  defendant  a  lot  of  such  goods,  in  which  were  woven  fabrics 
of  silk,  printed  by  plaintiff  with  a  design  for  the  ornamenting  of  them, 
which  had  been  published  by  plaintiff  to  defendant  and  others;  and 
plaintiff  was  about  to  print  other  fabrics  of  silk  with  the  same  design,  and 
to  publish  the  same  in  the  way  of  his  trade  for  gain  ;  of  all  which  defendant 
had  notice ;  but  defendant,  contriving  to  deceive,  injure  and  defraud 
plaintiff,  and  induce  him  to  desist  from  printing  more  with  the  design,  and 
to  deprive  him  of  the  gains  he  would  have  made,  and  to  cheat  him  of  the 
benefit  of  the  design,  and  to  acquire  the  same  for  the  sole  benefit  of 
defendant,  and  to  put  plaintiff  to  expense,  falsely,  fraudulently  and  deceit- 
fully represented  to  plaintiff  that  in  the  lot  there  was  a  copy  of  a  registered 
pattern  (see  stats.  5  &  6  Vict.  c.  100  (2);  6  &  7  Vict.  c.  65  (2)),  and  that,  the 
parties  having  asked  defendant  for  the  printer,  defendant  was  obliged  to 
give  plaintiff's  name ;  and  the  parties  intended  to  proceed  against  plaintiff 
by  injunction  and  order  through  the  Court  of  Chancery  (thereby  meaning 
that  the  design  was  a  copy  of  a  design  which  had  been  registered,  and  the 
copyright  in  which  was  subsisting,  according  to  the  statutes  respecting 
copyright  of  designs,  and  that  the  parties  interested  in  the  design  had 
asked  defendant  who  was  the  printer,  and  defendant  had  been  obliged  to 
give  plaintiff's  name  as  printer,  and  the  parties  intended  to  proceed  against 
plaintiff,  to  prevent  him  from  pirating  the  design,  by  injunction  and  order 
through  the  Court  of  Chancery) ;  whereas,  in  truUi,  no  such  design,  or 
design  resembling  it,  had  been  registered,  according  to  the  statutes  afore- 
said ;  and  there  were  no  parties  interested  in  the  design ;  nor  had  any 
parties  asked  defendant  for  the  printer;  nor  had  defendant  given  them 
plaintiff's  name ;  nor  did  any  parties  intend  to  proceed  against  plaintiff  by 
injunction,  &c. ;  as  defendant,  at  the  time  of  making  the  repi'esentation, 
knew  :  by  means  of  which  representation  plaintiff,  believing  it  to  be  true, 
was  induced  to  travel  a  long  distance,  for  the  purpose  of  enquiring  into  the 
matters  represented,  and  satisfying  the  supposed  parties,  as  it  was  reasonable 
for  him  to  do  under  the  circumstances ;  and  was  induced  to  abstain  from 
further  printing  with  the  design,  which  he  had  orders  to  do,  and  from 
selling  silk  handkerchiefs  printed  with  the  (^sign;  and  defendant,  by  means 
of  the  premises,  enjoyed  the  benefit  of  the  design  to  the  exclusion  of  plaintiff, 
and  printed  with  the  design,  and  sold,  for  his  profit,  silk  handkerchiefs,  and 
took  the  profits,  without  the  competition  of  plaintiff,  and  to  his  exclusion. 

On  general  demurrer : 

Held,  that  the  declaration  showed  a  cause  of  action,  it  appearing  that 
defendant  had  knowingly  uttered  a  falsehood  with  the  design  to  deprive 
plaintiff  of  a  benefit  and  acquire  it  to  himself,  and  the  damage  naturally 
flowing  from  plaintiff's  belief. 

And  that  the  innuendo  was  unnecessary,  and  could  not  therefore  be  the 
ground  of  an  objection  to  the  declaration. 

The  following  objections  were  also  disallowed : 

That  the  very  words  of  the  representation  were  not  set  out ; 

That  the  declaration,  without  the  innuendo,  did  not  show  a  representation 
by  defendant  that  the  copyright  of  the  supposed  parties  still  existed ; 

(1)  Followed     in     RicharcUon     v.  (2)  Bepealed  by  the  Patents  Act, 

Silvester  (1873)  L.  R.  9  Q.  B.  37,  43      1883  (46  &  47  Vict.  c.  57X  »•  113.— 
L.  J.  Q.  B.  1.— A.  C.  A.  C. 
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That  the  truth  of  the  representation  was  not  properly  negatived,  the        Bablet 
averment  in  that  respect  mentioning  statutes  in  the  plural,  instead  of  being  r. 

confined  to  stat.  5  &  6  Vict.  c.  100.  Walford. 

Case.  The  declaration  stated  that,  whereas  plaintiff,  before  and 
at  the  time  of  committing  &c.,  was,  and  from  thence  hitherto  hath 
been,  and  is  a  Sprinter  of  silk  goods,  and  hath,  daring  all  that  [  *l9d  ] 
time,  used,  exercised  and  carried  on  the  trade  and  business  of  a 
printer  of  silk  goods;  and  plaintiff,  before  the  committing  <&c., 
had  sent  and  delivered  to  defendant  divers  lots  of  printed  goods ; 
and,  in  the  last  lot  of  such  goods  which  plaintiff  had  so  sent  &c. 
before  the  committing  &c.,  there  were  divers  woven  fabrics  of  silk, 
to  wit  silk  handkerchiefs,  which  had  been  printed  by  plaintiff,  in 
the  way  of  his  said  trade  &c.,  with  a  certain  pattern  or  design  for 
the  ornamenting  of  the  said  silk  handkerchiefs,  and  had  been 
published  by  plaintiff  to  defendant  and  other  persons  before  the 
committing  &c.,  and  plaintiff,  before  and  at  the  time  of  the  com- 
mitting &c.,  was  also  about  to  print  other  woven  fabrics  of  silk,  to 
wit  other  silk  handkerchiefs,  in  the  way  of  his  said  trade  &c., 
with  the  same  pattern  or  design  for  the  ornamenting  of  the  last 
mentioned  silk  handkerchiefs,  and  to  publish  the  same,  when  so 
printed,  in  the  way  of  plaintiff's  said  trade  &c.,  for  gain  and 
reward  to  plaintiff  in  that  behalf :  of  all  which  premises  defendant, 
before  and  at  the  time  of  the  committing  <&c.,  had  notice :  Never- 
theless defendant,  well  knowing  the  premises,  but  contriving  &c. 
to  deceive,  injure  and  defraud  plaintiff  in.  this  behalf,  and  to 
induce  him  to  desist  from  printing  or  ornamenting  any  more  hand- 
kerchiefs with  the  said  design  or  pattern,  and  to  deprive  him  of  all 
the  gains  &c.  which  he  might  and  would  have  made  and  derived 
therefrom,  and  to  cheat  plaintiff  out  of  the  benefit,  profit  and 
advantage  of  the  said  design  or  pattern,  and  to  acquire  the  same 
for  the  sole  use  and  benefit  of  him,  defendant,  and  to  put  plaintiff 
to  great  and  unnecessary  expense  and  trouble,  and  to  vex,  harass 
and  injure  *plaintiff,  heretofore,  and  after  1st  September,  1848  (i),  [  "i^o  ] 
to  wit  on  2lBt  April,  1844,  falsely,  fraudulently  and  deceitfully 
represented  and  afSrmed  to  plaintiff,  of  and  concerning  the  said 
last  lot  of  goods  so  sent  and  delivered  to  defendant,  and  of  and 
concerning  the  said  silk  handkerchiefs  contained  therein,  and  which 
plaintiff  had  printed  and  ornamented  and  published  with  such 
design  or  pattern,  That  in  the  said  last  lot  of  goods  there  was  a 

(1)  Stat.  5  &  6  Vict.  c.  100,  came      1st  September,   1843   (sect.   1).     [See 
into  operation  on  6th  September,  1842      ante,  p.  218,  note  (2).] 
(sect  1);  stat.  6  &  7  Vict  c.  65,  on 
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Bablby  copy  of  a  registered  pattern,  and  that,  the  parties  having  asked 
WALffOBD.  defendant  for  the  printer,  he,  defendant,  was  obliged  to  give  plain- 
tiff's name ;  and  that  the  said  parties  intended  to  proceed  against 
plaintiff  in  the  most  expensive  way,  by  injunction  and  order 
through  the  Court  of  Chancery  (thereby  then  meaning  that  the 
said  pattern  or  design  with  which  the  said  silk  handkerchiefs,  so 
contained  in  the  said  last  lot  of  goods,  were  printed  and  orna- 
mented as  aforesaid,  was  a  copy  of  a  pattern  or  design  which  had 
been  and  was  registered,  and  the  copyright  in  which  was  then 
subsisting,  according  to  the  statutes  then  and  still  in  force  relating 
to  the  copyright  of  designs ;  and  that  the  parties  interested  in  the 
said  pattern  or  design  had  asked  defendant  who  was  the  printer  of 
the  said  silk  handkerchiefs,  and  that  defendant  had  been  obliged 
to  give  and  had  given  them  plaintiff's  name  as  the  printer  of  the 
said  silk  handkerchiefs ;  and  that  such  parties  interested  intended 
to  proceed  against  plaintiff,  to  prevent  him  from  pirating  the  said 
design,  by  injunction  and  order  through  the  Court  of  Chancery) : 
Whereas,  in  truth  and  in  fact,  no  such  pattern  or  design  as  afore- 
said, nor  any  pattern  or  design  resembling  the  said  pattern  or 

[  '200  ]  design  *printed  on  the  said  silk  handkerchiefs  by  plaintiff,  had 
been  or  was  registered  according  to  the  statutes  aforesaid,  as 
defendant,  at  the  time  of  his  making  the  false  representation  afore- 
said, well  knew  ;  and  whereas,  in  truth  and  in  fact,  there  were  no 
parties  interested  in  the  said  design,  as  represented  by  defendant ; 
nor  had  any  such  parties  asked  defendant  for  the  printer  of  the 
said  silk  handkerchiefs ;  nor  had  defendant  given  them  plaintiff's 
name  as  the  printer  of  the  said  silk  handkerchiefs ;  nor  did  any 
such  parties  intend  to  proceed  against  plaintiff  by  injunction  and 
order  through  the  Court  of  Chancery  ;  as  defendant,  at  the  time  of 
his  making  the  false  and  fraudulent  representation  and  affirmation 
aforesaid,  well  knew.  By  means  and  in  consequence  of  which 
false  and  fraudulent  representation  and  affirmation,  so  made  by 
defendant  to  plaintiff,  plaintiff,  believing  the  same  to  be  true,  and 
not  knowing  to  the  contrary  thereof,  was  then  led,  caused  and 
induced  to,  and  did  then,  travel  and  journey  a  long  distance,  to  wit 
from  Glasgow  to  London,  and  there  remain  for  a  long  time,  to  wit 
ten  days,  for  the  purpose  of  enquiring  into  the  matters  so  repre- 
sented and  affirmed  to  plaintiff  as  aforesaid,  and  of  endeavouring 
to  satisfy  the  supposed  parties  whom  defendant  had  represented  as 
about  to  proceed  against  plaintiff,  and  to  induce  such  supposed 
parties  to  forbear  proceeding  against  plaintiff  through  the  Court  of 
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Chancery,  as  defendant  had  represented  they  were  about  to  do  ;  as  Barley 
it  was  reasonable  and  proper  for  plaintiff  to  do  under  the  circum-  walvobd. 
stances  aforesaid ;  and  thereby  was  necessarily  put  to  and  incurred 
great  expense  of  his,  plaintiff's,  moneys,  amounting  to  a  large  sum, 
to  wit  30{.,  in  and  about  the  making  of  such  journey  as  aforesaid, 
and  of  such  enquiries  as  aforesaid,  *and  in  and  about  staying  and  [  *20i  ] 
remaining  in  London  and  at  divers  places  away  from  plaintiff's 
home  for  the  purpose  aforesaid,  and  in  and  about  returning  to 
plaintiff's  residence,  to  wit  at  Glasgow  aforesaid,  and  was  also 
hindered  and  prevented,  during  his  absence  from  home  as  afore- 
said, from  following  or  attending  to  his  said  trade  or  business  in  so 
ample  a  manner  as  he  otherwise  might  and  would  have  done ;  and 
also,  by  means  of  the  said  false  and  fraudulent  representation  and 
affirmation,  plaintiff,  believing  the  same  to  be  true,  and  not  knowing 
to  the  contrary  thereof,  was  then  caused  and  induced  to,  and  did 
actually,  abstain  from  printing  or  ornamenting  and  publishing  a 
large  number,  to  wit  twenty  thousand  silk  handkerchiefs,  with  the 
said  pattern  or  design,  in  the  way  of  his  said  trade  or  business, 
which  he  otherwise  might  and  would  have  done,  and  which  he, 
plaintiff,  then  had  orders  to  do  from  divers  persons,  to  wit  &c.  * 
(naming  them),  and  for  the  printing  whereof  plaintiff  would  have 
received  divers  large  sums  of  money  of  the  said  persons,  respec- 
tively amounting  &c.,  to  wit  1,000Z. ;  and  was  also  caused  to,  and 
did,  abstain  from  selling  or  disposing  of  a  large  number,  to  wit  ten 
thousand  silk  handkerchiefs,  which  plaintiff  had,  before  the  com- 
mitting &c.,  printed  with  the  said  pattern  or  design,  and  which 
plaintiff  otherwise  might  and  would  have  disposed  of  for  large 
sums  of  money :  and  thereby  plaintiff  hath  not  only  lost  and  been 
deprived  of  all  the  gains  and  profits  amounting  &c.,  to  wit  502., 
which  he  might  and  otherwise  would  have  made  and  derived  from 
printing  more  of  the  said  handkerchiefs  with  the  said  design,  for 
reward  to  be  paid  to  him  in  that  behalf  as  aforesaid,  and  from 
selling  and  disposing  of  the  said  handkerchiefs  which  had  been 
before  so  printed  by  ''^plaintiff  with  the  said  design  as  aforesaid,  [  *ao2  ] 
bat  also,  by  reason  of  the  premises,  the  copper  plates  and  engrav- 
ings of  the  said  pattern  or  design,  then  belonging  to  plaintiff,  and 
being  of  great  value,  to  wit  20Z.,  became  and  were  rendered  of  no 
use  or  value  to  plaintiff:  and,  by  means  of  the  premises,  also, 
defendant  was  enabled  to,  and  did,  acquire,  exercise  and  enjoy  the 
use,  benefit  and  advantage  of  the  said  design  or  pattern  for  the 
ornamenting  of  silk  handkerchiefs,  to  the  exclusion  of  plaintiff, 
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Barlst  and  was  enabled  to,  and  did,  cause  to  be  printed  with  the  said 
Walvobd.  design,  and  published  and  sold  for  his  profit  and  advantage,  a 
large  number,  to  wit  twenty  thousand  silk  handkerchiefs,  and  was 
enabled  to  enjoy  and  take,  and  did  enjoy  and  take,  the  profits  and 
advantages  arising  from  the  application  of  such  design  to  silk 
handkerchiefs  as  aforesaid,  amounting  &c.,  to  wit  lOOZ.,  without 
the  competition,  opposition,  rivalry  or  sharing  of  plaintiff  therein, 
and  to  the  exclusion  of  plaintiff  from  the  benefits  and  profits 
thereof :  and  plaintiff  hath  been,  and  is,  by  means  of  the  premises, 
otherwise  greatly  injured  &c. 

General  demurrer :  and  joinder. 

The  case  was  argued  in  last  Hilary  Term  (i). 

Aapland^  for  the  plaintiff : 

No  cause  of  action  is  shown  by  the  declaration.  In  2  Stark. 
Ev.  874  (8rd  ed.)  it  is  pointed  out  that  the  gist  of  the  action  for 
deceit  is  that  the  plaintiff  was  imposed  upon  by  the  fraud  of  the 
defendant ;  and  it  is  said :  '^  If  therefore  it  appear  that  the  plaintiff 
was  aware  of  the  falsity  of  the  representation,  or  made  the  con- 
[  ^208  ]  tract,  to  use  a  common  phrase,  with  his  *eyes  open  to  the  defect, 
he  is  remediless,  for  he  was  not  deceived.  Nay,  further,  if  he  had 
the  full  means  of  detecting  the  fraud  and  ascertaining  the  truth, 
and  neglected  to  inform  himself  of  it  when  he  might  easily  have 
done  so,  or  even  if  he  placed  a  blind  and  wilful  confidence  in  a 
representation  which  was  not  calculated  to  impose  upon  a  man  of 
ordinary  prudence  and  circumspection,  it  seems  that  an  action  of 
deceit  cannot  be  supported.  For  although  the  plaintiff  in  these 
cases  may,  in  point  of  fact,  have  been  deceived,  yet  it  was  a  con- 
sequence of  his  own  folly  that  he  was  so  defrauded,  and  vigilantibun 
non  dormientibus  jura  subveniunt,''  In  Baily  v.  Merrell  (2)  a  carrier 
brought  case  for  deceit  in  representing  to  him  that  a  load,  to  be 
carried  by  his  horses,  was  about  eight  cwt.,  whereas  the  weight 
was  twenty  cwt.,  whereby  two  of  his  horses  were  killed  :  and,  after 
verdict  for  the  plaintiff,  the  judgment  was  arrested,  because  the 
carrier  might  have  weighed  the  load  himself.  Lord  Kbnyon  i-ecog- 
nises  this  case  in  PanUy  v.  Freeman  (3),  though,  under  the  par- 
ticular circumstances  of  the  latter  case,  it  was  held,  by  himself  and 
the  majority  of  the  Court,  that  the  action  lay,  because  the  plaintiff 

(1)  January    23rd,     1846.      Before  (2)  3  Bulst.  94. 

Lord  Denman,  Ch.  J.,  Patteson  and  (3)  1  R.  E.  634  (3  T.  E.  51,  64). 

Coleridge,  JJ. 
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had  no  peculiar  means  of  knowledge.     But  here  the  plaintiff  had      Bablbt 

as  good  means  of  knowing  the  facts  as   the   defendant.      The     WALf^BD. 

registering  of  designs  is  regulated  by  stat.  5  &  6  Vict.  c.  100.     The 

plaintiff  might  have  searched,  for  the  purpose  of  ascertaining 

whether  there  was  any  such  registration  as  the  defendant  asserted. 

And  he  must  have  known  that  there  was  no  obligation  to  give  up 

his  name,  on  the  part  of  the  defendant.    Further,  it  does  not 

appear  that  the  damage  is  the  necessary  *or  natural  result  of  what       [  *^^  ] 

the  defendant  said  to  the  plaintiff.     That  is  essential,  as  well  in  an 

action  of  this  kind  as  in  an  action  for  words :  Kelly  v.  Partington  (i), 

Vernon  v.  Keys  (2).    Further,  the  declaration  is  defectively  framed. 

The  innuendo,  as  to  the  defendant's  meaning,  introduces  new  matter 

not  arising  upon  the  inducement :  there  should  have  been  a  coUo' 

qtUam^  explaining  the  subject  of  the  conversation :  ^nd  the  words 

used  should  be  set  out,  instead  of  their  supposed  effect.     *    *    * 

Joseph  Brotvn,  contra  : 

The  general  principle  is  as  set  down  in  the  passage  cited  from 
Starkie  on  Evidence,  and  in  BaUy  v.  Merrell  (3) :  but  the  plaintiff 
IB  within  that  principle.  He  had  no  means  of  ascertaining  the 
falsity  of  the  representation,  as  the  carrier  had.  No  general  right 
of  inspection  is  given  by  stat.  5  &  6  Vict.  c.  100,  till  after  the  copy- 
right has  expired  :  sect.  17.  It  *is  not  shown  that  any  mark,  such  [  *206  ] 
as  is  provided  for  by  sect.  4,  was  described  to  him.  There  could  be 
no  such  actual  mark,  as  there  was  in  fact  no  copyright :  but  the 
declaration  does  not  show  that  any  mark  was  mentioned,  so  as  to 
enable  the  plaintiff  to  ascertain  the  truth  or  falsehood.  The  damage 
was  the  natural  result  of  the  deceit;  the  plaintiff's  conduct  was  pre- 
cisely that  of  a  reasonable  man  who  believed  the  representation.  It 
is  said  that  the  plaintiff  ihight  have  known  that  the  defendant  was 
not  bound  to  give  up  the  plaintiff's  name ;  but  the  only  important 
part  of  the  representation  in  this  respect  is,  that  he  had  in  fact  done 
so.  There  is  nothing  in  the  case  of  Vernon  v.  Keys  (2)  to  show  that 
a  false  representation,  knowingly  made,  with  a  view  to  benefit  the 
party  making  it  at  the  expense  of  the  party  to  whom  it  is  made, 
and  producing  the  effect,  is  not  actionable.  The  innuendo  is 
unimportant.     *     ♦     * 

Aspland,  in  reply.     ♦     *     *  [  206  ] 

Cur.  adv.  vtdt. 

(1)  6  B.  &  Ad.  645.      See  Knight  v.  (2)  11  E.  R.  499  (12  East,  632). 

Oah$,  40  B.  R.  247  (1  Ad.  &  El.  43).  (3)  3  Bulst.  94. 
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Barlkt  Lord  Denman,  Ch.  J.,  in  this  Term  (June  2nd),  delivered  the  judgment 
Walfobd.  of  the  Court  : 

The  declaration,  in  substance,  states  that  the  plaintiff  was  a 
dealer  in  printed  silk  goods,  and  had  sent  the  defendant  divers  lots 
of  such  goods,  the  last  of  which  contained  handkerchiefs  which  had 
[  "207  ]  been  printed  by  plaintiff  "^with  a  certain  ornamental  pattern,  and 
that  he  was  about  to  print  others  in  the  same  manner  for  profit, 
all  which  was  known  to  defendant ;  yet  defendant,  contriving  and 
craftily  and  subtilly  intending  to  deceive,  injure,  and  defraud  the 
plaintiff,  and  to  induce  him  to  desist  from  so  printing  the  same, 
and  deprive  him  of  the  profits,  and  to  acquire  the  same  for  his  own 
sole  use  and  benefit,  and  put  him  to  great  and  unnecessary  expense, 
falsely,  fraudulently  and  deceitfully  represented  and  affirmed  to  the 
plaintiff,  of  and  concerning  the  said  last  lot,  and  the  said  handker- 
chiefs, that  in  the  said  last  lot  there  was  a  copy  of  a  registered 
pattern,  and  that  the  parties  intended  to  proceed  against  the  plaintiff 
in  the  most  expensive  manner,  by  injunction  and  order  through  the 
Court  of  Chancery  (thereby  meaning  that  the  said  pattern  was  a 
copy  of  a  pattern  registered  according  to  the  statutes  &e.) ;  whereas, 
in  fact,  no  such  pattern  had  been  registered  &c.,  and  no  parties  did 
so  intend,  as  defendant  well  knew :  in  consequence  of  which  false 
representation  plaintiff  was  induced  to  take  a  long  journey,  from 
Glasgow  to  London,  for  the  purpose  of  enquiring  into  these  matters, 
and  of  satisfying  such  supposed  parties,  and  was  hindered  in  his 
trade,  and  refrained  from  making  goods  of  that  kind  according  to 
orders  theretofore  received,  &c. 

To  this  declaration  the  defendant  demurred  generally. 

The  judgment  which  was  given  in  this  Court  in  Evans  v.CoUim  (i), 
affirming  the  proposition  that  every  false  statement,  made  by  one 
person  and  believed  by  another,  and  so  acted  upon  as  to  bring 
loss  upon  him,  constituted  a  grievance  for  which  the  law  gives  a 
•208  ]  remedy  *by  action,  has  been  overruled  by  the  Court  of  Exchequer 
Chamber  (2),  which  did  not  deny  the  authority  of  Humphrya  v. 
Pratt  (8),  in  the  House  of  Lords,  but  thought  it  might  be  distin- 
guished from  Evam  v.  CoUins.  Whether,  in  point  of  reasoning,  thai 
distinction  is  very  satisfactory,  we  need  not  inquire ;  for,  having 
been  established  by  the  Court  of  Error,  it  must  prevail.  And,  on 
the  more  general  subject,  we  must  admit  the  reasonableness  of  the 
doctrine  there  at  length  laid  down.    For,  if  every  untrue  statement 

(1)  64  B.  B.  647  (5  Q.  B.  804).  (6  Q.  B.  820). 

(2)  Collina  v.  Evans,  64  B.  B.  647  (3)  3d  B.  B.  41  (5  Bligh,  N.  S.  164). 


[•' 
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which  produces  damage  to  another  would  found  an  action  at  law,  a  Baulby 
man  might  sue  his  neighbour  for  any  mode  of  communicating  erro-  walfokd. 
neous  information,  such  (for  example)  as  having  a  conspicuous  clock 
too  slow,  since  plaintiff  might  be  thereby  prevented  from  attending 
to  some  duty  or  acquiring  some  benefit.  A  doctrine  creating  legal 
responsibility  in  cases  so  numerous  and  so  free  from  blame  must  be 
restrained  within  some  limits.  But  an  averment  that  the  falsehood 
of  his  representation  was  known  to  him,  and  that  he  knowingly  and 
wilfully  uttered  it,  seems  to  carry  the  matter  somewhat  farther.  If, 
indeed,  the  defendant  were  under  any  legal  obligation  to  state  the 
truth  correctly  to  the  plaintiff,  there  would  be  a  grievance  in  mis- 
leading him,  for  which  an  action  on  the  case  would  lie  :  still  more 
80,  if  he  made  the  false  representation  with  a  view  to  some  unfair 
advantage  to  himself. 

Now  here,  on  minutely  examining  the  allegations,  though  not 
very  scientifically  made,  we  think  it  sufficiently  appears  that  the 
defendant  uttered  knowingly  a  deliberate  falsehood  on  this  subject, 
with  a  view  to  his  own  lucre.  It  is  averred  that  he  did  so  with  the 
design  *to  deprive  the  plaintiff  of  the  benefit  of  the  last  lot  of  goods,  [  *209  ] 
and  to  acquire  it  for  his  own  sole  use :  and  it  is  very  plain  that  this 
object  might  have  been  effected  in  the  manner  alleged  (by  deterring 
plaintiff  from  bringing  his  goods  into  the  market).  The  defendant 
has  no  right  to  say  that  the  plaintiff  was  wrong  in  giving  him  credit 
for  the  truth  of  what  he  said;  and  there  is  no  doubt  that  the 
special  damage  naturally  flowed  from  the  plaintiff's  confidence  in 
the  defendant's  false  assertion. 

We  think,  therefore,  that  the  plaintiff  has  stated  a  good  cause  of 
action  :  and  the  demurrer  must  be  overruled. 

The  objection,  that  the  innuendo  is  larger  than  the  representation, 
is  answered  by  the  remark  that  no  innuendo  was  required. 

Judgment  for  plaintiff. 

EGBERT  WAKEFIELD  and  BENJAMIN  BINGLEY         i84«. 
V.  GEORGE  BROWN.  ^—^' 

(9  Q.  B.  209—223 ;  S.  C.  16  L.  J.  Q.  B.  373 ;  10  Jur.  853.)  ^  ^^^  3 

B.,  being  owner  of  land  for  a  term  of  sixty-one  years,  granted  to  S.  an 
annuity  for  lives,  and,  fur  securing  it,  assigned  it,  wanting  one  day,  to  B. 
By  indenture,  reciting  the  above  facts,  B.,  at  the  request  of  3.  and  B.,  did 
demise  and  lease,  and  B.  did  grant,  demise,  lease,  ratify  and  confirm,  to  O. 
the  land  for  thirty-one  years  (ending  some  years  before  the  term  first  men- 
tioned), at  a  rent  payable  to  S.  while  the  land  should  remain  subject  to  the 
annuity,  and  afterwards  to  B.     And  0.,  for  herself,  her  heirs,  executors 

&.B. — ^VOL.  LXXII.  16 
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Waksfikld  and  administrators,  oovenanted  to  and  with  S.  and  B.,  and  their  respective 

V*  executors,  administrators  and  assigns,  and  also  to  and  with  B.,  his  executors, 

BBOWV.  administrators  and  assigns,  that  she,  0.,  her  executors,  administrators  and 

assigns,  would  pay  the  rent  to  B.,  while  the  premises  should  remain  subject 
to  the  annuity,  and  afterwards  to  B. ;  and  that  she,  her  executors,  adminis- 
trators or  assigns,  would  perform  certain  repairs,  and  would  surrender  at 
the  end  of  the  thirty- one  years  to  B.  in  good  repair;  and  B.  (alone) 
covenanted  for  quiet  enjoyment.  There  was  also  a  covenant,  by  O.,  with 
B.  and  B.,  to  repair  after  certain  notice  : 

Held  that,  after  the  death  of  S.,  B.  and  B.  might  join  in  an  action  against 
the  assignee  of  O.  for  breach  of  the  first  mentioned  covenant  to  repair,  the 
covenant  being  with  S.,  B.  and  B.  jointly,  and  running  with  the  land  (1). 

Covenant.  The  declaration  charged  that,  whereas  heretofore,  to 
wit  24th  November,  1880,  by  indenture  then  made  between  plaintiffs 
[  *2io  ]  and  SamuelWakefield,*  (since  deceased)  of  the  one  part,  and  Sophia 
Brown  of  the  other  part  {profert  of  counterpart,  executed  by  Sophia 
Brown),  plaintiff  Bobert  Wakefield,  at  and  by  the  request  and 
appointment,  as  well  of  Samuel  Wakefield  as  of  Benjamin  Bingley, 
testified  by  their  severally  being  parties  to  and  sealing  and  delivering 
the  said  indenture,  did  grant,  demise,  lease,  ratify  and  confirm  unto 
Sophia  Brown,  her  executors,  administrators  and  assigns,  all  those 
livery  stables,  with  the  dwellings  over  the  same,  together  with  the 
yard  &c.,  (describing  premises,  in  Middlesex,  demised  by  one  Bobert 
Sutton  to  Benjamin  Bingley),  habendum  to  Sophia  Brown,  her 
executors,  administrators  and  assigns,  for  the  term  of  thirty-one 
years  from  Midsummer  Day,  1826,  paying  the  yearly  rent  &c. : 
and  Sophia  Brown,  for  herself,  her  heirs,  executors  and  adminis- 
trators, did  thereby  covenant,  promise  and  agree  to  and  with  the  said 
Samuel  Wakefield  and  Bobert  Wakefield,  and  with  their  respective 
executors,  administrators  and  assigns,  and  also  with  and  to  the  said 
Benjamin  Bingley,  his  executors,  administrators  and  assigns,  that 
she,  her  executors,  administrators  and  assigns,  should  and  would, 
from  time  to  time  and  at  all  times,  during  the  term  thereby  granted, 
at  her  and  their  own  charges,  well  and  sufficiently  repair,  uphold, 
pave,  cleanse,  empty,  amend  and  keep,  in  good  and  workmanlike 
manner  and  with  the  best  materials,  and  to  the  satisfaction  of  the 
said  Benjamin  Bingley,  his  executors,  administrators  or  assigns, 
and  of  the  said  Bobert  Sutton,  his  heirs  or  assigns,  the  whole  of  the 
said  premises  thereby  demised,  as  well  all  and  every  the  glass  and 
other  windows,  &c.  (specifying  repairs  &c.,  including  painting  the 
outside  once  in  three  years,  and  the  inside  once  in  five  years),  as  by 

(1)  See  this  case  discussed  in   the      (1853)    13  C.  B.  479,   491,  494,   22 
notes  to  Spencer's  case,  1  Sm.  L.  C.  75      L.  J.  C.  P.  170,  172.— A.  C. 
(11th  ed.)  and  cf.  Magiiay  v.  Edwards 
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the  said  indenture  &c. :  By  virtue  of  *which  demise  Sophia  Brown  Wakbfibld 
afterwards,  to  wit  24th  November,  1880,  entered  into  and  upon  all  bbowk. 
and  singular  the  said  demised  premises,  with  the  appurtenances,  [  *2ii  ] 
and  became  abd  was  possessed  thereof  for  the  said  term  :  Averment 
that,  after  making  the  indenture,  and  during  the  term  thereby 
granted,  to  wit  80th  November,  1880,  all  the  estate,  right,  title, 
interest  and  term  of  years  then  to  come  and  unexpired,  property, 
profit,  claim  and  demand  whatsoever,  of  Sophia  Brown  of  and  in 
the  demised  premises,  with  the  appurtenances,  legally  came  to,  and 
vested  in,  defendant:  whereupon  defendant  then  entered  into  and 
upon  all  and  singular  the  demised  premises,  with  the  appurtenances, 
and  became  and  was  thereof,  possessed,  an^  continued  so  thereof 
possessed  from  thence  for  a  long  space  of  time,  exceeding  the  period 
of  five  years,  to  wit  from  thence  until  the  commencement  of  this 
suit :  And,  although  plaintiff  Benjamin  Bingley  has  always  from 
the  time  of  making  the  indenture  &c.  (averment  of  performance  of 
all  things  on  his  part),  according  to  the  tenor  and  effect,  true  intent 
and  meaning  thereof,  and  although  Bobert  Sutton  is  still  living,  yet 
defendant  did  not  nor  would,  after  the  assignment  and  during  the 
continuation  of  the  demise,  and  whilst  he  was  so  possessed  of  the 
demised  premises  with  the  appurtenances,  from  time  to  time  and  at 
all  times,  at  his  own  charges,  well  and  sufiSciently  repair  &c.  (as  in 
the  recited  indenture) ;  but,  on  the  contrary  thereof,  defendant,  after 
he  became  possessed  of  the  premises  as  aforesaid,  and  during  the 
continuance  of  the  demise,  and  whilst  he  was  so  possessed  as  afore- 
said, to  wit  80th  November,  1880,  and  from  thence  during  all  the 
time  aforesaid,  suffered  and  permitted  the  said  premises,  and  *the  [  *312  | 
glass  and  other  windows,  &c.  (specifying  neglect  of  certain  repairs, 
including  the  painting,  provided  for  in  the  recited  indenture).  And 
so  plaintiffs  in  fact  say  that  defendant  (although  often  requested  so 
to  do)  hath  not  kept  the  said  covenants,  so  made  by  Sophia  Brown 
for  herself  and  her  assigns,  with  plaintiffs,  in  manner  and  form 
aforesaid  ;  but  hath  broken  &c. 

The  defendant  craved  oyer  of  the  indenture  of  24th  November, 
1880 ;  and  it  was  set  out.  The  parties  were  Samuel  Wakefield  of 
the  first  part  (i),  Bobert  Wakefield  of  the  second,  Benjamin  Bingley 
of  the  third,  and  Sophia  Brown  (widow  and  administratrix  of  James 
Brown)  of  the  fourth. 

It  recited  an  indenture  of  27th  August,  1880,  between  Bingley  of 

(1)  It  was  objected  that  the  deed,  as  finally  agreed  that  the  declaration 
set  out,  did  not  support  the  deBcrip-  should  be  considered  as  amended,  so 
tion  in  the  declaration ;  but  it  was      as  to  agree  with  the  deed. 

15—2 
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Wakefield  the  first  part,  Samuel  Wakefield  of  the  secoud,  and  Robert  Wakefield 
Bbown.  o'  ^^^  third ;  whereby  Bingley  granted  to  Bamael  Wakefield  an 
annuity  of  96Z.,  issuing  and  payable  out  of  the  premises  thereby 
demised,  for  the  lives  of  six  nominees,  and  of  the  survivor,  with 
powers  of  distress  and  entry,  and  perception  of  the  rents  and  profits 
of  the  premises,  in  case  of  arrear  :  and,  for  better  securing  the  pay- 
ment, Bingley  assigned  the  premises  to  Eobert  Wakefield,  his 
executors,  administrators  and  assigns,  for  the  remainder  of  the  term 
of  sixty-one  years  granted  by  Robert  Sutton,  wanting  one  day  of 
the  term,  subject  to  the  agreement  in  the  lease  after  mentioned. 

It  recited  also  a  written   agreement,  dated   80th   May,  1626, 
whereby  Bingley  agreed  to  grant  to  James  Brown  a  lease  of  the 
[  *218  ]      premises  after  demised  ;  and  that  Samuel  *  Wakefield  had  agreed  to 
concur  in  the  manner  after  expressed. 

It  was  then  witnessed  that,  in  pursuance  of  the  agreement,  and 
in  consideration  of  1502.  paid  by  James  Brown  in  his  lifetime,  and 
also  of  lOOL  paid  to  Bingley,  with  the  approbation  of  Samuel 
Wakefield,  by  Sophia  Brown,  and  of  the  rents  and  covenants  after 
reserved  and  contained,  and  by  and  on.  the  part  and  behalf  of  the 
said  Sophia  Brown,  her  executors,  administrators  and  assigns,  to 
be  paid  and  performed,  Robert  Wakefield,  at  and  by  the  request 
and  appointment  of  Samuel  Wakefield  and  Benjamin  Bingley, 
''  hath  demised  and  leased,  and  by  these  presents  doth  demise  and 
lease,  and  the  said  Benjamin  Bingley  hath  granted,  demised, 
leased,  ratified  and  confirmed,  and  by  these  presents  doth  grant, 
demise,  lease,  ratify  and  confirm,  unto  the  said  Sophia  Brown,  her 
executors,  administrators  and  assigns,  air*  &c.  (describing  the 
dwelling-houses  as  in  the  declaration,  and  as  granted  by  Sutton  to 
Bingley  by  indenture,  dated  21st  October,  1826) ;  habendum  to 
Sophia  Brown,  her  executors,  administrators  and  assigns,  for  thirty- 
one  years  from  Midsummer,  1826,  ''  yielding  and  paying,  therefore, 
yearly  and  every  year,  during  such  part  of  the  said  term  as  the 
said  premises  shall  remain  subject  and  liable  to  the  payment  of 
the  said  annuity,  unto  the  said  Samuel  Wakefield,  his  executors, 
administrators  and  assigns,  the  rent  or  sum  of  1602.  of  lawful " 
&c.,  **  and,  from  and  after  the  repurchase,  redemption  or  cessation 
of  the  said  annuity,  yielding  and  paying,  yearly  and  every  year, 
during  the  then  residue  of  the  said  term,  the  like  yearly  rent  or 
sum  of  1602.  unto  the  said  Benjamin  Bingley,  his  executors, 
[  •2U  ]  administrators  and  assigns :  "  "  And  the  *8aid  Sophia  Brown,  for 
herself,  her    heirs,   executors    and    administrators,   doth  hereby 
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covenant,  promise  and  agree  to  and  with  the  said  Samuel  Wake-  Wakcpikld 
field  and  Bobert  Wakefield,  and  with  their  respective  executors,  bbown. 
administrators  and  assigns,  and  also  with  and  to  the  said  Benjamin 
Bingley,  his  executors,  administrators  and  assigns,  in  manner 
following :  that  is  to  say :  That  she,  the  said  Sophia  Brown,  her 
executors,  administrators  and  assigns,  shall  and  will,  from  time  to 
time,  and  at  all  times,  during  so  much  of  the  said  term  hereby 
granted  as  the  said  premises  shall  continue  chargeable  with  and 
liable  to  the  payment  of  the  said  annuity  as  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Bobert  (i)  Wakefield, 
his  executors,  administrators  and  assigns,  and  from  thenceforth, 
during  the  then  residue  thereof,  unto  the  said  Benjamin  Bingley, 
his  executors,  administrators  and  assigns,  the  said  yearly  rent  or 
sum  of  160/.  of  lawful"  &c.,  ''as  aforesaid,  on  the  days  and 
times  hereinbefore  appointed  for  the  payment  thereof,  according  to 
the  reservation  aforesaid,  and  the  true  intent  and  meaning  of  these 
presents."  "And  also  that  she,  the  said  Sophia  Brown,  her 
executors,  administrators  or  assigns,  shall  and  will,  from  time  to 
time  and  at  all  times,  during  the  term  hereby  granted,  at  her  and 
their  own  charges,  well  and  sufficiently  repair  "  &c.,  (as  in  the 
declaration,  p.  226,  ante) ;  ''and  also  shall  and  will,  at  the  expira- 
tion or  other  sooner  determination  of  the  said  term  hereby  granted, 
which  shall  first  hai^pen,  peaceably  and  quietly  leave,  surrender 
and  yield  up  unto  the  said  Benjamin  Bingley,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  said  premises 
hereby  demised  "  &c.,  *in  good  repair.  Then  followed  a  power  for  [  *^J-^  ] 
Bobert  Wakefield  and  Bingley,  their  respective  executors,  adminis- 
trators or  assigns,  as  also  for  Bobert  Sutton,  his  heirs  or  assigns, 
to  enter  and  view  the  premises,  and,  in  case  of  want  of  reparation 
«Sm;.,  "  to  give  or  leave  notice  or  warning,  in  writing,  at  the  said 
demised  premises,  or  in  some  part  thereof,  to  and  for  the  said 
Sophia  Brown,  her  executors,  administrators  or  assigns,  forthwith 
to  repair,  cleanse,  and  amend  the  same  ;  and  within  the  time ''  of 
three  calendar  months  next  after  such  notice,  "she,  the  said  Sophia 
Brown,  doth  hereby,  for  herself,  her  heirs,  executors  and  adminis- 
trators, covenant  and  agree  to  and  with  the  said  Eobert  Wakefield 
and  Benjamin  Bingley,  their  respective  executors,  administrators 
and  assigns,  well  and  sufficiently  to  repair"  &c.  "according  to 
such  notice,  to  the  satisfaction  of  the  said  Bobert  Wakefield  and 
Benjamin  Bingley,  their  respective  executors,  administrators  and 

(1)  See  p.  234,  post. 
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Wakkftbld  assignsy  and  of  the  said  Robert  Sutton,  his  heirs  or  assigns,  and 
Brown.  every  of  them  " :  "  And  the  said  Benjamin  Bingley  "  did  thereby, 
''  for  himself,  his  executors,  administrators  and  assigns,  covenant, 
promise  and  agree  to  and  with  the  said  Sophia  Brown,  her  executors, 
administrators  and  assigns,  that  she,  the  said  Sophia  Brown,  her 
executors,  administrators  and  assigns,  ''  paying  the  rent  and  keep- 
ing the  covenants,"  should  peaceably  and  quietly  have  and  enjoy 
&c.,  without  let  &c.  by  Bingley,  Samuel  Wakefield,  and  Robert 
Wakefield,  their  or  either  of  their  executors,  administrators  and 
assigns,  or  any  person  claiming  under  them  or  either  of  them ;  and 
that  Bingley,  his  executors,  &c.,  should  indemnify  Sophia  Brown, 
[  *216  ]  her  executors,  administrators  or  assigns,  from  the  rent  *reserved 
under  the  lease  by  which  Bingley  held,  and  against  the  annuity : 
and  for  the  production  of  the  lease  and  all  subsequent  deeds. 

General  demurrer  and  joinder. 

The  case  was  argued  in  last  Hilary  Term  (i). 

Watson  for  the  defendant : 
The  covenant,  on  which  this  action  is  brought,  was  made  with 
Samuel  Wakefield  and  Robert  Wakefield  and  Bingley.  The  plain- 
tiffs assume  this  to  be  a  joint  covenant ;  and  the  action  is  brought 
by  the  two  surviving  covenantees,  Robert  Wakefield  and  Bingley. 
But  it  is  brought,  not  against  the  original  covenantee,  but  against 
her  assignee  ;  and  the  defendant  is  therefore  liable  only  at  common 
law  by  privity  of  estate.  There  is  no  privity  of  contract  between 
the  lessor  and  the  assignee  of  the  lessee.  But  the  demise  to  the 
original  covenantor  was  by  Robert  Wakefield  only :  there  is  no 
privity  of  estate  between  the  defendant  and  Bingley,  who  is  only 
the  reversioner  by  a  title  paramount  to  the  lease  containing  the 
covenant ;  and  Samuel  Wakefield  never  had  any  legal  interest  at  all. 
A  covenant  with  a  stranger  cannot  run  with  the  land.  In  Webb  v. 
Russell  (2)  a  mortgagor  and  mortgagee  joined  in  a  lease ;  but  the 
lessee  covenanted  with  the  mortgagor  only :  and  it  was  held  that 
the  lessee  was  not  liable  to  an  assignee  of  the  mortgagee.  The 
different  covenants  in  this  lease  are  not  all  to  the  same  parties;  so 
that  the  intention  seems  to  have  been  to  avoid  a  general  liability. 

[  •217  ]  (CoLBRiDGi:,  J. :   If  Robert  *Wakefield  could  sue  alone  on  this 

covenant,  you  probably  would  admit  that  he  could  sue  this  defen- 
dant, in  respect  of  privity  of  estate.) 

(1)  January    23rd,    1846.      Before      Coleridge,  JJ. 
Lord  Denman,  Ch.  J.,  Patteson  and  (2)  1  E.  E.  725  (3  T.  R.  393). 
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That  would  seem  to  be  so.  Wakktibld 

V. 

(GoLBRiDOB,  J. :  In  Webb  v.  RttsseU  (i)  the  action  was  not  resisted,       ^*®^^- 
as  here,  on  the  ground  that  the  defendant  was  not  the  original 
covenantor.) 

In  Anderson  v.  Martindale  (2)  the  defendant  covenanted  with  A.  and 
B.  that  G.  should  pay  A.  an  annuity:  and  it  was  held  that  A.  and  B. 
must  join  in  an  action  upon  this  covenant :  that  was  a  covenant  in 
gross ;  and  both  A.  and  B.  were  interested  in  the  cause  of  action. 
From  Eccleston  v.  Clipzham  (8)  it  appears  that,  even  where  a  party 
covenants  with  two  jointly  and  severally,  yet,  if  their  interest  be 
joint,  they  must  sue  jointly :  but,  if  the  interests  be  several,  they 
should  sue  singly.    Here  Bingley  has  no  interest. 

(Pattbson,  J. :  If  the  covenant  run  with  the  land  as  to  one,  must 
it  not  do  so  as  to  the  two,  if  they  can  join  ?) 

If  both  these  plaintiffs  had  died,  but  Samuel  Wakefield  had  survived, 

it  seems  clear  that  Samuel,  having  no  interest  to  which  privity  of 

estate  could  attach,  could  not  have  sued  the  assignee  here.    But, 

further,  it  may  be  contended  that  Bingley  is  not  a  joint  covenantee 

with  the  two  Wakefields,  even  by  the  language  of  the  indenture, 

which  puts  the  two  together,  and  then  adds  ''  and  also  "  with  and 

to  Bingley.    In  Servants  v.  James  (4)  a  covenant  with  part  owners 

of  a  vessel,  and  their  several  executors  &c.,  was  held  to  be  several 

only,  and  that  principally  on  account  of  the  separation  of  the 

executors:   here  is  a  similar  separation.      The  reddendum  is  to 

Samuel  Wakefield,  while  the  annuity  *lasts.    If  tenant  for  life  and       [  *21h  ] 

remainder  man  in  fee  make  a  lease  by  deed,  it  is,  during  the  life  of 

the  tenant  for  life,  his  lease  and  the  remainder  man's  confirmation; 

after  the  death  of  the  tenant  for  life,  it  is  his  confirmation  and  the 

lease  of  the  remainder  man:  Treport's  case  (6).    This  seems  to  show 

that,  during  the  estate  of  Robert  Wakefield,  the  lease  here  must  be 

considered  as  his  lease  and  the  confirmation  of  Bingley :  therefore, 

if  Bingley  had  any  interest  in  the  covenant,  it  would  be  distinct  from 

that  of  Robert  Wakefield. 

(Patteson,  J. :  In  Smith  v.  Pocklington  (6)  a  mortgagee  in  fee 
joined  with  the  owner  of  the  equity  of  redemption  in  a  lease  ;  and 

(1)  1  E.  E.  725  (3  T.  E.  393).  (5)  6  Co.  Eep.  14  b. 

(2)  6  E.  E.  334  (1  East,  497).  (6)  35  E.  E.  756  (1  Cr.  &  J.  445 ; 

(3)  1  Saimd.  153.  S.  C.  1  Tyr.  309). 

(4)  34  fi.  E.  465  (10  B.  &  C.  410). 
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Wakbfibld   it  was  held  that  the  two  could  not  he  sued  jointly  on  an  implied 
B80WK.      covenant  for  title.) 

Crowder,  contra  : 

First,  the  plaintiffs  were  bound  to  sue  jointly  on  this  covenant. 
Anderson  v.  Martindale  (i)  is  exactly  in  point  as  to  this. 

(CoLBBiDOB,  J. :  Certainly,  if  Bingley  were  out  of  the  question, 
the  two  Wakefields,  while  both  lived,  might  have  sued  jointly.) 

If  so,  Bingley  must  now  be  joined. 

(Coleridge,  J. :  He  has  a  distinct  interest.) 

The  action  cannot  be  joint  as  to  two  and  several  as  to  the  third. 

(Pattbson,  J. :  Anderson  v.  MartindiUe  {i)  may  come  only  to  this; 
that  a  covenant  with  two  to  pay  one  of  them  may,  by  its  terms,  be 
a  joint  covenant.) 

When  the  terms  are  such  as  to  correspond  with  either  a  joint  or  a 
several  covenant,  the  interests  of  the  parties  must  be  looked  to,  in 
order  to  see  whether  they  are  the  same.  But  a  severalty  of  interest 
[  *219  ]  does  not  prevent  parties  from  joining  in  an  action  on  a  ^covenant 
which  is  joint  by  its  terms  :  Sorsbie  v.  Park  (2),  recognised  in  MiUg 
V.  Ladbroke{z).  Here  the  terms  are  those  belonging  to  a  joint 
covenant.  Some  stress,  on  the  other  side,  appears  to  be  laid  upon 
the  word  **  respective." 

(Patteson,  J. :  If  that  word  were  absent,  the  meaning  would  be 
the  same  :  there  cannot  be  joint  executors.  But  I  think  the  words 
"and  also"  are  enough  to  prevent  us  from  saying  that  the  covenant, 
by  its  terms,  is  necessarily  joint.) 

If  the  interests  are  looked  to,  both  plaintiffs  have  an  interest  in  the 
performance  of  the  covenant :  Bingley  is  the  reversioner,  and  Robert 
Wakefield  the  immediate  legal  owner.  Foley  v.  Addenbrooke  (4) 
and  Hopkinson  v.  Lee  (5)  are  authorities  in  favour  of  the  plaintiffs. 
Secondly,  the  assignee  is  liable  to  this  action.  The  covenant  is  not 
in  gross.  If  Eobert  Wakefield  were  entitled  to  maintain  the  action 
by  himself,  he  unquestionably  could  sue  the  assignee  in  respect  of 

(1)  6  E.  B.  334  (1  East,  497).  (4)  62  B.  B,  326  (4  Q.  B.  197). 

(2)  12  M.  &  W.  146.  (6)  66  B.  B.  617  (6  Q.  B.  964;. 

(3)  7  Man.  &  G.  218. 
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privity  of  estate,  at  common  law,  the  original  covenantor  having  Wakkpibld' 
covenanted  for  the  act  of  herself  and  her  assigns,  and  the  covenant  browk. 
affecting  the  thing  demised  :  Spencer's  case  (i).  The  same  rule  is 
recognised  in  The  Mayor,  dc.  of  Congleton  v.  Patteson  (2).  Then  it 
does  not  lie  in  the  assignee's  mouth,  after  he  has  taken  a  term 
subject  to  a  covenant  which  runs  with  the  land,  to  say  that  the 
covenant  is  in  gross  because  the  covenantees  have  different  interests 
in  the  land.  ''  If  tenant  of  the  land  and  a  stranger  join  in  a  lease 
for  years  by  indenture,  this  is  the  lease  only  of  the  tenant,  and  the 
confirmation  of  the  stranger  ;  and  yet  the  lease  operates,  as  to  the 
stranger,  by  way  of  conclusion,  and  *8o  it  does  to  the  lessee  with  [  *220  ] 
respect  to  the  stranger,  because  he  having  nothing  in  the  lands,  the 
indenture  could  no  otherwise  take  effect  as  to  him : "  4  Bac.  Abr. 
864,  tit  Leases  and  Terms  for  Years  (0),  7th  ed.  This  furnishes  a 
rule  for  interpreting,  as  between  the  parties  to  an  indenture,  the 
nature  of  the  interest.  It  is  a  kind  of  conclusion,  though  not 
indeed  a  mere  estoppel,  since  an  interest  passes. 

Watson,  in  reply  : 

The  plaintiffs  are  not  without  their  remedy.  They  may  sue  the 
original  covenantor,  as  on  a  covenant  in  gross,  and  leave  her  to 
seek  her  remedy  from  her  assignee.  The  terms  of  the  covenant 
here  expressly  make  it  several ;  and  therefore  it  is  not  necessary  to 
impeach  the  authority  of  the  cases  cited,  which  are  explained  in 
Bradbume  v.  Botfield  (3).  The  damages  would  accrue  on  different 
principles  to  the  different  parties.  Slingsby's  case  (4)  shows  that 
the  actual  right  in  respect  of  interest  cannot  be  varied  by  any 
language  of  the  parties,  more  than  a  right  of  way,  or  a  right  to 
distrain,  could,  in  a  lease,  be  reserved  to  a  stranger.  But,  if  the 
covenant  be  joint,  then  it  cannot  run  with  the  land,  inasmuch  as 
there  is  no  privity  of  estate  between  the  tenant  and  the  three 
jointly.  The  passage  cited  from  Bacon  relates  only  to  a  case  of 
joint  demise :  here  the  demise  is  by  one  only. 

Cur,  adr,  rult. 

Lord  Dbmman,   Gh.  J.,   in   this   Term   (June  2nd),  delivered  the 
judgment  of  the  Court: 

This  was  an  action  of  covenant  for  non-repair  pursuant  to  the 
terms  of  a  lease,  which  is  set  out  on  oyer,  *and  is  made  between       [  *22i  ] 

(1)  5  Co.  Rop.  16  a.  (3)  14  M.  &  W.  559. 

(2)  10  East,  1»0.  (4)  5  Co.  Eep.  18  b. 
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Wakbreld  Samuel  Wakefield  of  the  first  part,  Robert  Wakefield  of  the  second 
BROWN.  P&i^t,  Benjamin  Bingley  of  the  third  part,  and  Sophia  Brown  of  the 
fourth  part. 

By  the  recitals,  it  appears  that  Bingley,  having  a  term  of  sixty- 
one  years  granted  by  Bobert  Sutton,  granted  an  annuity  to  Samuel 
Wakefield,  and,  for  securing  the  payment,  assigned  the  term  of 
sixty-one  years,  wanting  one  day,  to  Robert  Wakefield  ;  then,  by  the 
lease,  Bobert  Wakefield,  at  the  request  of  Samuel  Wakefield  and  of 
Bingley,  demised,  and  Bingley  demised  and  confirmed,  the  premises 
to  Sophia  Brown,  for  thirty-one  years,  yielding  and  paying  rent  to 
Samuel  Wakefield  whilst  the  premises  remained  subject  to  the 
annuity,  and  afterwards  to  Bingley.  Sophia  Brown  then  covenants 
to  and  with  the  said  Samuel  Wakefield  and  Robert  Wakefield,  and 
their  respective  executors,  administrators  and  assigns,  and  also  to 
and  with  the  said  Benjamin  Bingley,  to  pay  the  rent,  whilst  the 
premises  are  subject  to  the  annuity,  to  Robert  Wakefield,  and, 
afterwards,  to  Bingley,  and  also  to  repair  and  to  paint  the  premises 
outside  once  in  three  years,  and  inside  once  in  five  years. 

The  declaration  alleges  that  the  premises  came  to  the  defendant 
by  assignment,  and  that  afterwards  he  committed  a  breach  of 
covenant  in  not  painting. 

To  this  declaration  there  is  a  general  demurrer.  The  objection 
is,  that  the  action  should  have  been  brought  by  Robert  Wakefield 
alone,  and  that  there  is  no  privity  of  estate  between  the  defendant 
and  Bingley.  Samuel  Wakefield  is  alleged  by  the  declaration  to 
be  dead. 

The  indenture  is  strangely  drawn ;  for  it  reserves  rent  to  Samuel 
Wakefield,  and  the  covenant  is  to  pay  it  to  Robert  Wakefield.  The 
I  •222  ]  covenant  is  to  surrender  to  '''Bingley  at  the  expiration  of  the  term 
of  thirty-one  years ;  and  Bingley  alone  covenants  for  quiet  enjoy- 
ment. There  is  also  a  provision  for  notice  to  repair,  and  a  covenant 
with  Robert  Wakefield  and  Bingley,  omitting  Samuel  Wakefield,  to 
repair  after  such  notice.  The  present  question,  however,  arises  on 
the  general  covenant  to  repair  and  to  paint.  That  covenant  is  with 
the  two  Wakefields  jointly,  and  with  Bingley. 

If  Samuel  Wakefield  had  been  alive,  it  is  plain  that  Robert 
Wakefield  could  not  have  sued  without  joining  him;  for  Samuel 
Wakefield  had  no  legal  interest  in  the  premises,  and  the  case  is 
therefore  directly  within  the  authority  of  Anderson  y.Martindale{i). 
Now,  if  this  was  a  joint  covenant  with  the  two  Wakefields,  one  of 

(1)  6  B.  B.  334  (I  East,  497). 
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whom  had  no  legal  interest,  it  is  difficult  to  say  how  it  could  be  a  Wakbfisld 
several  covenant  with  Bingley  in  respect  of  his  reversion  of  a  day,  bbowk. 
and  so,  as  regards  him,  the  covenant  with  the  Wakefields  be  con- 
sidered several,  as  perhaps  it  might  have  been  if  the  assignment  to 
secure  the  annuity  had  been  to  both  the  Wakefields.  This  case 
appears  to  come  within  the  authorities  of  Sorsbie  v.  Park  (i),  MilU 
V.  Ladbroke  (2),  Bradburne  v.  Botfield  (s),  and  is  in  no  wise  incon- 
sistent with  the  case  of  Hopkinson  v.  Lee  (4).  The  case  which  comes 
nearest  to  the  present  is  Foley  v.  Addenbrooke  (6),  in  which  it  was 
held  that,  where  the  interest  in  the  cause  of  action  is  joint,  the 
action  must  be  in  the  joint  names  of  the  covenantees.  Neither  is 
it  necessary  in  this  case,  any  more  than  in  Bradburne  v.  Botfield  (8), 
to  determine  whether  one  of  several  lessors  can  sue  on  a  covenant 
with  all  to  repair.  *That  they  may  join  is  clear :  Kitchin  v.  [  *223  ] 
Buckley  (6) ;  which  is  so  far  an  authority  for  the  plaintiffs  in  the 
present  case. 

The  other  objection,  that  there  is  no  privity  of  estate,  is  certainly 
not  tenable.  A  covenant  to  repair  and  paint  clearly  runs  with  the 
land ;  and  there  is  privity  of  estate  between  the  defendant  and  one 
of  the  plaintiffs,  Robert  Wakefield,  at  all  events. 

The  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs. 


SAMUEL   COCKER   v.   MU8GR0VE   and   MOON.  me. 

(9  a  B.  223—235  ;  S.  0.  Id  L.  J.  Q.  B.  365;  10  Jur.  922.)  '^^Jnm'^.^' 

Declaration  in  case,  by  execution  creditor  against  sherifP,  stated  that 
plaintiff  sued  out  a  fi.  fa,  against  S.,  and  delivered  it  to  defendant  to  be  ^  ^ 
executed ;  tliat  within  defendant's  bailiwick  were  goods  of  S.  sufficient  to 
satisfy  five  writs  of  fi.  fa,  after  mentioned,  and  the  rent  after  mentioned, 
and  also  other  goods  of  S.  whereof  defendant  might  have  levied  the  moneys 
directed  to  be  levied  by  plaintiff's  fi.  fa, ;  of  which  defendant  had  notice, 
and  took  in  execution  goods  of  S.  of  value  sufficient  to  satisfy  the  five  other 
writs,  the  rent,  and  plaintiff's  writ,  but  did  not,  in  reasonable  time,  levy 
the  moneys  under  plaintiff's  writ:  but  falsely  returned  that,  before  the 
delivery  of  plaintiff's  writ,  five  other  writs  of  fi,  fa,  were  delivered  to 
defendant,  by  virtue  whereof  he  took  in  execution  goods  of  S.,  which 
remained  in  his  hands  for  want  of  buyers ;  and  that,  after  the  seizure,  he 
had  notice  that  a  year's  rent  was  due  to  the  landlord  of  the  premises  where 
ihe  goods  were  seized,  of  which  plaintiff  and  the  five  other  execution 
creditors  had  notice,  but  none  of  them  had  paid  the  rent ;  and  that  S.  had 

(1)  67  B.  E.  283  (12  M.  &  W.  146).  (4)  66  R.  E.  617  (6  Q.  B.  964). 

(2)  7  Man.  &  G.  218.  (5)  tj2  E.  E.  326  (4  Q.  B.  197). 

(3)  14  M.  &  W.  559.  (6)  T.  Eaym.  80. 
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CooKBR  no  other  goods  whereof  defendant  could  cause  to  be  made  the  debt  Ac.  in 

»••  '    plaintiff's  writ. 

MusaBOVE.  pjg^ .  ^^^  ^^j^  ^gj^  jjjj^  ^^  ^Yie  time  of  the  delivery  of  plaintiff's  writ, 

and  while  it  remained  in  force,  any  goods  of  S.,  besides  the  goods  sufficient 
to  satisfy  the  five  other  writs  and  the  rent,  in  defendant's  bailiwick,  whereof 
defendant  had  notice,  or  could,  or  might,  or  ought  to  have  levied  the  moneys 
directed  to  be  levied  by  plaintiff's  writ,  in  manner  and  form  &c. 

Held :  That  defendant  supported  his  plea  by  proof  that  the  rent  was  due, 
that  he  had  notice  thereof,  that  plaintiff  and  the  other  execution  creditors 
had  also  notice  thereof,  and  that  none  of  them  had  paid  the  rent:  stat. 
8  Ann.  c.  14,  s.  1,  prohibiting  such  a  taking  and  removal  of  the  goods  as 
will  amount  to  a  levy,  until  the  rent  is  paid. 

Case.  The  declaration  stated  that  plaintiff  heretofore,  and  before 
the  committing  &c.y  to  wit  on  &c.,  in  the  Queen's  Bench,  recovered 

L  *--**  ]  judgment  against  *Francis  Steinitz  for  a  debt  of  101.  18«.  8d.,  and 
also  5/.  58.  for  damages  &c.,  and  costs  &c. ;  and,  on  &c.,  sued  out 
of  the  said  Court  a  Jieri  faciei,  directed  to  the  Sheriff  of  Middlesex, 
commanding  him  that  out  of  the  goods  and  chattels  of  F.  S.  in  his 
bailiwick  he  should  cause  to  be  made  the  debt  and  damages  afore- 
said, together  with  interest  &c.,  returnable  immediately  after  the 
execution  &c. ;  which  writ  was  indorsed  with  a  direction  to  levy 
the  whole,  with  17«.  6d.  for  the  writ,  sheriff's  poundage  &c.,  and, 
so  indorsed,  afterwards  and  before  the  execution  thereof,  to  wit  on 
(&c.,  was  delivered  to  the  now  defendants,  who  then,  and  thence  and 
until  and  at  and  after  the  execution  of  the  writ,  were  Sheriff  of 
Middlesex,  to  be  executed  &c. ;  ''  and,  although  there  were  within 
the  said  bailiwick  of  the  defendants,  as  such  sheriff  as  aforesaid, 
then  and  afterwards  and  whilst  the  said  writ  remained  in  full  force, 
not  only  divers  goods  and  chattels  of  the  said  F.  S.  sufficient  in 
value  to  satisfy  five  other  writs  of  Jieri  facias,  and  also  the  rent, 
hereinafter  mentioned,  but  also  divers  other  goods  and  chattels  of 
the  said  F.  S.,  whereof  the  defendants,  as  such  sheriff  as  aforesaid, 
could  and  might  and  ought  to  have  levied  the  moneys  so  endorsed  *' 
&c.,  '*  whereof*  «&c.  (notice  to  defendants) ;  *'  and  although  the  said 
sheriff,  by  virtue  of  the  said  five  writs  hereinafter  mentioned, 
caused  to  be  seized  and  taken  in  execution  divers  goods  and  chattels 
of  the  said  F.  S.,  in  his  bailiwick,  of  a  much  greater  value  than  the 
sum  of  2001. y  to  wit  of  the  value  of  1,000Z.,  and  which  said  goods 
and  chattels  were  of  sufficient  value  to  satisfy,  not  only  the  said 
.  five  other  writs  of  Jieri  facias  and  the  said  rent,  but  also  the  said 
writ  first  above  mentioned :    yet  the  now  defendants,  so   being 

[  ♦225  ]  *sheriff "  &c.,  "  not  regarding  the  duty  "  &c.,  but  contriving  &c., 
and  to  deprive  plaintiff  ^*  of  the  moneys  so  indorsed  on  the  said  first 
mentioned  writ,"  &c.,  *'and  of  the  means  of  obtaining  the  same, 
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did  not  nor  would,  within  a  reasonable  time  for  that  purpose,  which  Cookbb 
hath  long  since  elapsed,  levy  the  money  last  aforesaid,  or  any  part  husobote. 
thereof,  but  wholly  neglected  "  &c.,  "  and  therein  failed  "  &c.,  "  and 
afterwards,  to  wit  on  "  Ac,  *'  falsely  and  deceitfully  returned  to  the 
said  Court  of  our  said  lady  the  Queen  that,  before  the  delivery  to 
the  said  defendants,  as  such  sheriff  as  aforesaid,  of  the  said  first 
above  mentioned  writ  oijieri  facias,  five  certain  other  writs  of  fieri 
facioA  were  respectively  delivered  to  them,  as  such  sheriff  as  aforesaid : 
to  wit :  the  first  thereof  on  "  &c. :  the  dates  of  the  delivery,  and  other 
particulars,  of  the  five  writs  were  then  stated :  they  were  at  the 
suit,  respectively,  of  Arnold,  Williams,  Barker,  Gilham  and  Ridley, 
in  different  Courts  and  different  forms  of  action,  and  indorsed  to 
levy  amounts  some  greater  and  some  less  than  that  for  which 
plaintiff's  writ  was  indorsed :  all  the  writs  were  described  as  directed 
against  the  goods  and  chattels  of  F.  S.,  returnable  immediately  after 
execution :  "  and  that,  by  virtue  of  the  said  five  writs  so  delivered" 
&c.,  the  sheriff  '*  caused  to  be  seized  and  taken  in  execution  divers 
goods  and  chattels  of  the  said  F.  S.  in  his  said  bailiwick,  of  the 
value  of  200Z.,  which  said  goods  and  chattels  remained  in  his  hand 
for  want  of  buyers :  And  he  further  certified  and  returned  that, 
after  the  seizure  thereof  as  aforesaid,  to  wit  on  "  20th  July,  1844, 
"  he  received  notice  that  the  sum  of  2952.  remained  due  to  the 
landlord  of  the  premises  whereon  the  said  goods  and  chattels  were 
seized,  for  arrears  of  rent  of  the  said  premises,  not  exceeding  one 
year  at  *the  time  of  such  seizure ;  And  that  the  said  L.  Arnold,"  <&c.  [  *326  ] 
(naming  the  five  execution  creditors  besides  the  plaintiff),  ''and 
Samuel  Cocker,  in  the  said  writ  thereto  annexed  (i),  respectively 
had  notice  thereof,  but  had  not,  nor  had  either  of  them,  or  any 
other  person  or  persons  on  their  behalf,  paid  the  same  pursuant  to 
the  statute  in  that  case  made  and  provided :  And  that  the  said  F.  S. 
had  not  any  other  or  more  goods,  chattels,  money/'  &c.,  "  in  his 
bailiwick,  whereof  he  could  cause  to  be  made  the  debt  and  damages 
in  the  said  writ  first  above  mentioned,  or  any  part  thereof :  As  by 
the  said  last  mentioned  writ  and  the  return  thereof"  &c.  "By 
means  of  which  said  several  premises  the  plaintiff  hath  been  and  is 
greatly  injured  and  deprived  of  the  means  of  obtaining  the  said 
moneys  so  endorsed  on  the  said  writ  first  above  mentioned,  and 
directed  to  be  levied  as  aforesaid;  and  which  are  still  wholly 
unpaid ;  and  is  likely  to  lose  the  same :  To  the  damage  "  &c. 
Plea  2.    That  there  were  not,  at  the  time  of  the  delivery  to 

(1)  iSia 
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CooKBB  defendants  of  the  said  writ  firstly  above  mentioned,  or  at  any  time 
Mnso^Rovs.  afterwards  and  whilst  the  said  writ  remained  in  full  force,  any  goods 
or  chattels  of  the  said  F.  Steinitz,  besides  the  said  goods  and 
chattels,  sufficient  in  value  to  satisfy  the  said  five  other  writs  of 
fieri  facioLB  and  the  said  rent  in  the  declaration  mentioned,  within 
the  bailiwick  of  the  defendants,  as  such  sheriff  as  aforesaid,  whereof 
the  defendants  or  either  of  them  had  notice,  or  could  or  might  or 
ought  to  have  levied  the  said  moneys  indorsed  on  the  said  writ  first 
mentioned  and  directed  to  be  levied  as '  aforesaid,  or  any  part 
[  *227  ]  thereof,  *in  manner  and  form  as  the  plaintiff  hath  above  alleged. 
Conclusion  to  the  country.     Issue  thereon. 

Other  issues  in  fact  were  joined. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  after 
Hilary  Term,  1845,  evidence  was  given  to  show  that  the  defendants 
had  seized  goods  of  Steinitz  ;  that,  after  the  seizure  and  before  any 
sale,  they  had  notice,  as  the  fact  was,  that  a  year's  rent  was  due  to 
the  landlord  of  the  premises  :  that  the  goods  seized  were  of  a  value 
sufficient  to  satisfy  the  rent,  the  plaintiff's  writ,  and  the  other  five 
writs ;  and  that  the  defendants  gave  notice  to  the  plaintiff  and  the 
other  five  execution  creditors  of  the  rent  being  due ;  but  that  it  had 
not  been  paid  (i).  It  was  argued,  for  the  defendants,  that,  on  this 
evidence,  the  issue  on  the  second  plea  must  be  found  for  them, 
inasmuch  as,  by  stat.  8  Ann.  c.  14,  s.  1,  they  could  not  levy  by  sale 
the  money  to  satisfy  the  writ  of  an  execution  creditor  until  he  had 
paid  the  rent.  The  learned  Judge  told  the  jury  that,  if  they  were 
of  opinion  that  there  were  goods  sufficient  to  satisfy  the  rent  and 
the  six  executions,  the  plaintiff  was  entitled  to  a  verdict  on  this 
issue.    Verdict  for  plaintiff  on  all  the  issues. 

Bovilly  in  Easter  Term,  1845,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection  as  to  the  issue  on  the  second 
plea. 

In  last  Hilary  Term  (2). 

[  228  ]  Watson  showed  cause : 

The  sheriff  ought,  according  to  the  ordinary  practice,  to  have 

(I)  These  facts,  relied  upon  for  the  admitted  by  the  mode  in  which  the 

defendants,  were  assumed  by  the  Court  plaintiff's  case    was  shaped   on   the 

in  their  judgment.    On  the  argument  record  and  at  the  trial, 

in  banc,  there  arose  some  discussion  (2)  January   r2th  and  13th,  1846. 

how  far  they  had  been  actually  proved :  Before  Lord  DenmaUi  Ch.  J. ,  Patteeon, 

but   the  counsel  for  the  defendants  Coleridge  and  Wightman,  J  J. 
insisted  that  they  were  at  any  rate 
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sold  the  goods,  and,  after  paying  the  rent  from  the  proceeds,  handed      Cooker 

over  the  residue  to  the  execution  creditors.     The  question  arises  on    musobovb. 

stat.  8  Ann.  c.  14,  s.  1,  which  enacts  that  no  goods  or  chattels, 

being  in  or  upon  any  messuage,  lands  &c.,  ''  leased  for  life  or  lives, 

term  of  years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by 

virtue  of  any  execution,"  ^*  unless  the  party  at  whose  suit  the  said 

execution  is  sued  out,  shall  before  the  removal  of  such  goods  from 

off  the  said  premises,  by  virtue  of  such  execution  or  extent,  pay  to 

the  landlord  of  the  said  premises,  or  his  bailiff,  all  such  sum  or 

sums  of  money  as  are  or  shall  be  due  for  rent  for  the  said  premises 

at  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of  such 

execution ;  provided  the  said  arrears  of  rent  do  not  amount  to  more 

than  one  year's  rent ;  and  in  case  the  said  arrears  shall  exceed  one 

year's  rent,  then  the  said  party,  at  whose  suit  such  execution  is 

sued  out,  paying  the  said  landlord,  or  his  bailiff,  one  year's  rent, 

may  proceed  to  execute  his  judgment,  as  he  might  have  done  before 

the  making  of  this  Act ;  and  the  sheriff  or  other  officer  is  hereby 

empowered  and  required  to  levy  and  pay  to  the  plaintiff  as  well  the 

money  so  paid  for  rent,  as  the  execution  money."     The  words  of 

the  statute  undoubtedly  appear  to  throw  upon  the  execution  creditor 

the  duty  of  satisfying  the  rent :  but  the  practice  is  otherwise. 

(Lord  Denman,  Ch.  J.:  The  word  "taken"  seems  ambiguous; 
the  rent  is  to  be  paid  ''  before  the  removal." 

Patteson,  J. :  It  would  seem  that  the  sheriff  is  not  to  pay  the 
rent,  because  the  landlord  would  have  that  before  the  sheriff  could 
take  or  the  goods  be  removed.) 

The  literal  direction  of  the  statute  is  never  ^followed  :  if  the  sheriff       [•229  ] 
sells  without  paying  the  year's  rent,  the  landlord  recovers  from  him 
so  much  of  that  rent  as  is  covered  by  the  sale. 

(Patteson,  J. :  According  to  the  words,  the  taking  becomes 
unlawful  by  tlie  removal  without  payment  of  rent. 

Coleridge,  J. :  From  the  last  words  of  the  section  it  appears 
that  the  sheriff  is  to  take  enough  to  satisfy  both  the  year's  rent  and 
the  writ.) 

And  he  has  poundage  on  the  whole  so  taken.  The  meaning 
must  be  that,  if  the  sheriff  removes,  he  must  pay  the  year's  rent,  at 
least  so  far  as  the  produce  of  the  sale  goes. 
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CooKSB  (Coleridge,  J. :  The  landlord's  action  is  for  damages :  and  it  is 

MiTBCMKovK.  consistent  with  the  words  of  the  statute,  because  he  complains  that 
the  sheriff  has  taken  and  removed  without  the  rent  having  been 
paid.) 

The  sale  may  be  made  without  a  removal.  If  the  sheriff  return 
that  he  has  levied  enough  for  the  rent  and  the  writ,  he  may  be  sued 
for  money  had  and  received  :  he  holds  the  money  to  the  use  of  the 
landlord  and  the  execution  creditor :  or  the  landlord  may  bring  a 
special  action  on  the  case,  alleging  the  removal.  In  Riseley  v. 
liyle  (i)  Parke,  B.  said :  "  The  provision  of  the  statute  is,  that 
the  sheriff  shdll  not  take  the  goods  unless  the  landlord's  rent  be 
paid  before  their  removal,  that  is,  shall  not  remove  them  unless  the 
rent  be  first  paid.  That  may  well  be  translated  as  directing  that 
the  sheriff  shall  pay  the  rent  to  the  landlord  before  the  removal  of 
the  goods,  or  else  shall  be  liable  for  damages."  In  Ryan  v.  Daly  (2) 
I  ♦230]  ♦(cited  in  Riseley  v.  Ryk  (8) )  the  Irish  Court  of  Exchequer  held 
that  the  landlord  might  sue  the  execution  creditor  (under  a  civil 
bill  decree)  in  debt  for  removing  the  goods  before  the  rent  was 
paid. 

(Patteson,  J. :  The  execution  creditor  has  nothing  to  do  with  the 
seizure  or  removal :  the  sheriff  is  not  to  take  unless  the  execution 
creditor  pay  the  rent  before  removal.  To  be  sure  the  statute  after- 
wards says  that  the  execution  creditor,  having  paid  the  rent,  "  may 
proceed  to  execute  his  judgment : "  but  the  seizure  must  be  the 
sheriff's  act. 

Coleridge,  J. :  It  has  been  held  that,  where  the  sheriff  has  levied, 
the  landlord  cannot  treat  the  proceeds  as  money  had  and  received 
to  his  own  use  (4).) 

Probably  he  might  if  the  sheriff  returned  that  he  had  levied  enough 
for  both  the  rent  and  the  writ. 

(Coleridge,  J.  referred  to  Rotherey  v.  Wood  (5).) 

(1)  63  E.  B.  500  (1 1 M.  &  W.  16, 19).  afterwards  treats  the  case  as  identical 

(2)  2  Jones's  Irish  Exch.  Ca.  299.  with  that  of  the  ezecutiun  creditor 
There  O'Loohlen,  B.  said  (p.  302)  under  the  Irish  stat.  9  Ann.  c.  8,  s.  1, 
that  the  Civil  Bill  Act,  2  Geo.  I.  c.  11  which  substantially  corresponds  with 
(Irish),  transferred  the  sheriff's  lia-  the  English  stat.  8  Ann.  c.  14.  s.  1. 
bility  in  debt  to  the  plaintiff.  But  the  (3)  63  R.  R.  600  (1 1  M.  &  W.  20). 
judgment  of  Pennefather,  B.,  which  (4)  See  Oreen  v.  Austin,  3  Camp.  260. 
appears  to  be  that  of  the  whole  Court,          (5)  3  Oamp.  24. 
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On  the  other  side  Calvert  v.  Joliffe  (i)  will  be  cited.  There  the  Cooker 
landlord  brought  case  against  the  sheriff,  who  had  sold  without  the  musobove. 
rent  being  paid :  and  this  Court  refused  to  stay  the  action  on  terms, 
upon  payment  into  Court  of  the  sum  produced  by  the  sale,  which 
was  less  than  the  rent,  holding  that  the  plaintiff  had  a  right  to  the 
opinion  of  a  jury  as  to  the  damages,  which  were  not  necessarily 
measured  by  the  proceeds  of  the  sale. 

(Pattbson,  J. :  I  think  that  case  went  on  the  principle  that  the 
payment  of  rent  was  a  necessary  preliminary  *to  the  removal :  we       C  *^^^  ] 
have  here  the  fact  that  the  sheriff  has  levied  enough  to  satisfy  the 
rent  and  all  the  executions.) 

The  Court  refused  to  stay  the  proceedings  because  the  action  was  in 
tort,  and  sounded  in  damage. 

(Patteson,  J. :  We  do  sometimes  stop  proceedings  in  tort ;  as  in 
trover,  where  the  chattel  converted  is  given  up  and  costs  paid.) 

The  taking  forbidden  is  the  removal. 

(Coleridge,  J. :  Is  there  any  instance  of  an  action  brought  against 
a  purchaser  under  the  execution  for  removing?  Can  the  sheriff 
prevent  that,  after  the  sale  ?) 

He  may  insist  on  the  goods  remaining  till  the  rent  is  paid. 

(Patteson,  J. :  Can  he  say  to  the  vendee,  you  shall  not  remove 
your  goods  till  the  execution  creditor  has  paid  the  rent  ?) 

The  second  plea  does  not  raise  the  point. 

(Patteson,  J. :  If  the  sheriff  followed  the  statute,  understood  in 
the  sense  contended  for  on  the  other  side,  he  could  not  levy  on  any 
goods  until  the  rent  was  paid.) 

He  might  raise  the  money  by  the  sale,  and  yet  not  allow  the  goods* 
to  go  off  the  premises. 

BoviU  and  Wise,  contra  : 

The  question  is,  whether  the  defendant  has  either  omitted  to  levy 
where  he  could  have  done  so,  or  made  a  false  return.  Both  questions 
turn  on  the  meaning  of  the  word  "  levy."    A  levy  is  effected  only 

(1)  2  B.  &  Ad.  418. 
B.B. — VOL.  Lxxn.  16 
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cocKRB      by  the  sale  of  goods  applicable  to  the  plaintiff's  writ :  Drewe  v. 

MnsaBOYK.    Lain8on(i),  Stubbs  v.  Lains(m{2).    Those   cases   show  that    the 

traverse  in  the  second  plea  raises  the  question,  whether  the  proceeds 

[  •282  ]  here  are  applicable  to  the  plaintiff's  writ :  and  WinUe  v.  ^Freeman  (8) 
and  Heenan  v.  Evans  (4)  are  direct  decisions  to  the  same  effect. 
There  was,  therefore,  a  misdirection  if  the  proceeds  here  were  not 
applicable  to  the  plaintiff's  writ ;  and  that  depends  on  stat.  8  Ann. 
c.  14,  B.  1.  The  object  of  that  statute  was  to  preserve  to  the  land- 
lord his  remedy  by  distress ;  and,  therefore,  the  goods  are  not  to  be 
taken  out  of  his  power ;  per  Pratt,  Ch.  J.  in  Henchett  v.  Kimpson  (6) ; 
argument  of  counsel  in  Palgrave  v.  Windham  (6) :  and  this  general 
view  is  illustrated  by  the  provision  of  stat.  7  &  8  Vict.  c.  96,  s.  67. 

(Watson  referred  to  Peacock  v.  Purvis  (7).) 

Whether  under  stat.  8  Ann.  c.  14,  s.  1,  the  sheriff  could  seize  at  all 
it  is  not  necessary  now  to  decide :  at  any  rate  he  could  not  levy  ; 
for  there  must  be  a  taking  in  order  to  levy,  and  the  taking  is  for- 
bidden. In  Calvert  v.  Joliffe  (s)  the  Judges  treated  the  statute  as 
requiring,  in  strictness,  payment  of  rent  before  the  removal ;  and 
they  considered  that  the  practice  of  selling  the  goods  and  paying 
the  landlord  out  of  the  proceeds  was  only  matter  of  convenience. 
The  language  of  the  Court  in  Henchett  v.  Kimpson  (6)  points  to  the 
same  result.  Parkb,  B.,  in  Riseley  v.  Ryle  (9),  holds  the  taking  in 
the  statute  to  mean  "  a  substantial  taking  for  the  satisfaction  of  the 
debt,  that  is,  by  the  removal  and  sale  of  the  goods,  without  payment 
of  the  rent."  The  sheriff  is  not  bound  to  take  on  himself  the  risk 
of  the  goods  not  realizing  the  amount  of  the  rent :  and,  if  he  sells 
at  all  and  the  rent  is  not  paid,  he  is  clearly  liable  to  an  action. 
He  has  here  returned  the  facts,  which  are  not  denied  by  the  plaintiff, 
[  *233  ]  ^except  as  to  his  allegation  that  there  were  no  goods  from  which 
he  could  levy.  The  plaintiff  could  not  have  compelled  a  sale  by 
venditioni  exponas^  under  these  circumstances.  *  *  The  mere 
knowledge  by  the  sheriff  that  rent  is  due  to  the  landlord  is  enough 
to  stop  his  power  to  sell,  without  express  notice:  Andretcs  v. 
Dixon  (10).     *     *     * 

Cur.  adv.  wit. 

(1)  11  Ad.  &  El.  529.  (6)  1  Str.  212,  213. 

(2)  1  M.  &  W.  728;  8.  C.  Tyr.  &  Or.  (7)  23  E.  E.  465  (2  Brod.  &  B.  362). 
1000.  (8)  2  B.  &  Ad.  418. 

(3)  52  E.  E.  438  (11  Ad.  &  El.  539).  (9)  63  E.  E.  500  (11 M.  &  W.  16,  21). 

(4)  60  E.  E.  539  (3  Man.  &  G.  398).  (10)  22  E.  R  518  (3  B.  &  Aid.  645). 

(5)  2  Wila.  140. 
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LoBD  DsNMAN,  Ch.  J.,  in  this  Term   (June  9th)y  delivered  the      cookeb 
judgment  of  the  Court  :  Musobovb. 

This  was  an  action  against  the  Sheriff  of  Middlesex  for  not  levying  ^  ^^^  ^ 
under  a  writ  ot  fieri  facvus.  The  declaration  stated  that  there  were 
goods  out  of  which  the  defendants  might  and  ought  to  have  levied. 
One  of  the  pleas  traverseci^  that  allegation.  The  facts  were  that 
five  executions  had  come  into  the  sheriff's  hands ;  that  there  was 
rent  in  arrear  from  the  execution  debtor,  of  which  the  several 
plaintiffs  had  notice ;  but  no  one  of  them  chose  to  pay  the  rent. 
The  sheriff  returned  those  facts.  The  jury  found  that  there  were 
goods  sufficient  to  pay  the  rent  and  the  executions ;  and  a  verdict 
was  found  for  the  plaintiff  under  the  direction  of  the  learned 
Judge. 

The  defendants  now  contend  that,  upon  the  true  construction  of 
Btat.  8  Ann.  c.  14,  they  were  not  bound,  nor  even  at  liberty,  to  sell 
the  goods,  until  the  rent  was  paid  by  one  of  the  execution  creditors. 

The  practice  undoubtedly  has  been  very  general  for  the  sheriff  to 
sell  in  such  cases,  and  out  of  the  proceeds  to  satisfy  the  landlord  in 
the  first  instance :  and,  if  he  does  so  sell,  he  is  liable  to  an  action 
if  he  does  not  pay  the  landlord.  Many  cases  show  this,  to  which 
it  is  not  necessary  to  refer.  Some  will  be  found  in  Wintle  v. 
Freeman  (i),  and  the  statute  still  more  discussed  in  RiseUy  v.  Ryle  (2). 
In  the  latter  case  Pabke,  B.  says,  *"  Construing  the  Act  as  it  has  [  *2u  ] 
hitherto  been  construed,  it  means,  that  the  sheriff  is  not  to  remove 
the  goods  unless  the  rent  has  been  first  paid  by  somebody ;  if  he 
does,  he  is  liable  to  an  action  at  the  suit  of  the  landlord."  The 
sheriff  is  not  called  upon  by  law  to  advance  money  to  pay  the  rent : 
it  is  plain  that  such  advance  must  be  made  by  the  execution 
creditor;  and,  if  he  neglects  to  make  it,  after  notice  of  the  rent 
being  due  at  all  events  (and  it  is  not  necessary  now  to  say  whether 
notice  be  requisite),  the  sheriff  cannot  be  called  upon  to  sell  the 
goods,  let  their  value  be  what  it  will.  Until  the  rent  be  paid,  there 
are  no  goods  out  of  which  the  sheriff  is  bound  to  levy,  that  is,  which 
he  is  bound  to  sell. 

We  are,  therefore,  of  opinion  that  the  rule  for  a  new  trial  in  this 
case  must  be  made  absolute. 

Rule  absolute, 

(1)  52  B.  B.  438  (11  Ad.  &  EL  539).         (2)  63  B.  B.  500  (11  M.  &  W.  16). 
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1846. 

Junee.  EEG.  V.  The  INHABITANTS  of  ST.  MARTIN, 

f"^]  NEW  SARUM(l). 

(9Q.  B.  241—247;  S.  C.  16  L.  J.  M.  C.  123 ;  2  NewSe88.Cafl.416;  lOJur.594.) 

A  pauper  gained  a  flettlement  in  parish  J.  Afterwards,  by  Act  of  Parlia- 
ment, J.  was  united,  for  all  but  ecclesiastical  purposes,  wilii  parish  B.,  by 
the  title  of  The  United  Parishes  of  J.  and  B. : 

Held,  that  the  pauper  was  settled  in  the  united  parishes. 

On  appeal  against  an  order  of  two  justices,  whereby  Mary  Ann 
Escott,  widow,  and  her  five  children,  were  removed  from  the  parish 
of  St.  Martin,  in  the  city  and  borough  of  New  Sarum,  to  '*  the 
parish  of  Glastonbury,"  in  Somersetshire,  the  Sessions  (Michaelmas, 
1845)  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

Previously  to  the  year  1884,  and  up  to  that  period,  the  town  of 
Glastonbury  in  the  county  of  Somerset  consisted  of  two  distinct 
parishes,  each  maintaining  its  own  poor,  and  known  respectively  as 
the  parishes  of  St.  John  the  Baptist  and  St.  Benedict.  On  22nd 
May  in  that  year,  stat.  4  &  5  Will.  IV.  c.  xxiii.  (2)  was  passed,  for 
[  *242  ]  uniting  *the  two  parishes  into  one  parish  for  all  purposes  whatso- 
ever (except  ecclesiastical  matters),  and  that  they  should  thence- 
forth be  called,  known  and  distinguished  by  the  name  of  The  United 
Parishes  of  St.  John  the  Baptist  and  St.  Benedict  in  the  town  of 
Glastonbury,  in  the  county  of  Somerset.  The  pauper,  Mary  Ann 
Escott,  is  an  illegitimate  child,  and  was  bora,  in  February,  1813, 
in  the  parish  of  St.  John  the  Baptist,  Glastonbury.  On  8th  June, 
1880,  she  married  her  late  husband,  John  Escott,  whose  legal 
settlement  at  the  time  of  his  death,  which  happened  on  the  18th 
January  last,  was  unknown.  The  pauper  and  her  children  having 
become  chargeable  to  the  parish  of  St.  Martin,  in  which  he  resided, 
an  order,  dated  25th  June,  1845,  was  made  by  the  borough  justices 
for  their  removal  to  the  parish  of  St.  John  the  Baptist,  Glastonbury, 
against  which  order  an  appeal  was  entered,  and  came  on  for  hear- 
ing at  the  Borough  Sessions  in  October  last,  when  the  above  facts 
were  admitted.  The  appellants,  however,  contended  that,  on  the 
passing  of  the  above-mentioned  Act  of  Parliament,  the  said 
parishes  of  St.  John  and  St.  Benedict  became,  and  were  thence- 
forth, united  into  one  parish,  and  that  therefore  the  settlement  of 

(1)  Polio  wed  in  Stourbridge  Union  y.  uniting  into  one  paiish  the  parishes  of 
Droitwich  Utiion  (1871)  L.  E.  6  Q.  B.  St.  John  the  Baptist  and  St.  Benedict 
769,  775,  40  L.  J.  M.  C.  186.— A.  C.  in   the  town  of  Glastonbury  in  the 

(2)  Local  and  personal,  public:  *'for  county  of  Somerset." 
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the  pauper,  acquired  by  her  by  birth  in  the  parish  of  St.  John,        Beo. 
Glastonbury,  prior  to  the  passing  of  that  Act,  was  lost  and  destroyed,  the  Inhabi. 
and  that  in  point  of  fact  there  was  not,  at  the  time  of  making  the   s^^rJik 
said  order  of  removal,  any  such  parish  as  the  parish  of  St.  John  new  Sabum. 
the  Baptist,  Glastonbury.     The  appellants  having  consented  to 
waive  all  formal  objections  to  the  order  of  removal,  it  was  agreed 
that  the  same  should  be  quashed,  subject  to  a  special  case  for  the 
opinion  of  the  Court  of  Queen's  Bench. 

If  the  Court  should  think  that,  by  the  operation  of  *stat.  4  &  6  [  •ais  ] 
TVill.  lY.  c.  xxiii.,  above  cited,  the  settlement  of  the  pauper,  acquired 
previously  to  the  passing  of  that  Act,  was  lost  and  destroyed,  so  as 
to  prevent  her  being  removable  either  to  the  parish  of  St.  John 
the  Baptist  or  to  The  United  Parishes  of  St.  John  the  Baptist  and 
St.  Benedict  in  the  town  of  Glastonbury,  then  the  order  of  Sessions 
was  to  be  affirmed :  if  otherwise,  then  the  order  of  Sessions  to  be 
quashed,  and  the  order  of  removal  to  be  affirmed. 

Kinglake,  Serjt.,  and  F.  V.  Lee,  in  support  of  the  order  of 
Sessions : 

The  respondents,  to  maintain  the  order  of  removal,  must  show, 
either  that  the  pauper  can  be  removed  to  the  united  **  parish  of 
Glastonbury,"  according  to  its  designation  in  the  order  of  removal, 
or  that  a  pauper  settled  in  the  parish  of  St.  John  before  the  incor- 
porating Act  can  be  removed,  notwithstanding  that  Act,  to  the 
parish  of  St.  John.  The  latter  is  impossible,  the  parish  no  longer 
existing  except  for  ecclesiastical  purposes,  and  being,  accordingly, 
not  named  in  the  order.  The  former  would  be  a  removal  to  a 
dififerent  parish  from  that  in  which  the  settlement  was  obtained. 
The  true  solution  of  the  difficulty  is  that,  when  the  Act  passed, 
settlements  obtained  antecedently  in  either  parish  were  destroyed, 
the  Act  being  prospective  only,  and  the  result  would  be  the  same 
as  where  a  place  formerly  extraparochial  was  made  a  township : 
Rex  V.  Oakmere  (i) ;  and  as  where  a  "  parish  "  was  divided,  after  a 
pauper's  birth,  into  several  townships:  Reg.  v.  Tipton {2).  In  this 
last  case  it  was  held  that  a  ^settlement  by  birth  in  the  workhouse  [  *244  ] 
of  the  original  parish  was  lost  altogether:  and  the  ruling  was 
adhered  to  in  Reg.  v.  Hunnington{s).  Rex  v.  Saighton'On-the- 
Hill  (4)  is  another  instance  of  a  settlement  being  extinguished  by 
the  destruction  of. the  separate  parochiality  in  respect  of   the 

(1)  5  B.  &  Aid.  775.  (3)  64  iL  B.  490  (5  Q.  B.  273). 

(2)  61  B.  B.  203  (3  a  B.  215).  (4)  2  B.  &  Aid.  162. 
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Bbo.        maintenance  of  paupers.     In  Rex  v.  Oswestry  (i)  the  decision,  that 

The  iHHABi.  a>  hundred,  which  was  liable  by  prescription  to  the  repair  of  bridges, 

St  ISiJiTiN    continued  so,  notwithstanding  the  annexation  to  it  of  a  township 

New  sabuu.  within  time  of  legal  memory,  went  upon  the  express  words  of  the 

annexing  statute. 

Croicder  (with  whom  was  Slade)^  contra  : 

The  cases  establish  that,  where  a  district  maintaining  its  own 
poor  is  divided  into  districts,  each  thenceforward  maintaining  its 
own  poor  separately,  no  one  of  such  separate  districts  is  chargeable 
in  respect  of  a  settlement  in  the  original  undivided  district.  Such 
are  the  cases  arising  out  of  the  mandamus  in  the  case  of  the  parish 
of  Hales-Owen  (2) ;  Reg.  v.  Tipton  (8),  Reg,  v.  Hunnington  (4) ;  and 
the  similar  case  of  Reg.  v.  Acton  (6).  In  sucha  case,  to  charge  any 
one  district  would  be  manifestly  unjust.  Reg.  v.  Oakmei-e  (6)  shows 
only  that  a  district  which  becomes  liable  to  maintain  its  own  poor 
does  not  therefore  become  chargeable  in  respect  of  any  bygone  facts 
which  would,  before  the  change,  have  created  a  settlement.  Rex 
[  *245  ]  V.  Saighton'On-the-HiU  (7)  is  ^inapplicable :  there  a  settlement 
became  unavailing,  because  the  place  had  no  longer  any  capability 
of  maintaining  the  poor,  no  buildings  except  public  ones  remain- 
ing :  and  this,  it  was  held,  did  not  revive  an  earlier  settlement 
which  had  been  extinguished  by  the  later  one.  The  present  is  the 
case,  not  of  a  separation  by  mandamus^  but  of  the  union  of  two 
parishes  by  Act  of  Parliament,  which  probably  was  obtained  at  the 
joint  instance  of  the  two.  The  whole  new  parish  properly  assumes 
the  burthens  before  incumbent  on  either  of  the  constituent  old 
parishes;  that  is  very  different  from  selecting  one  portion  as 
liable  to  a  burthen  previously  incumbent  on  the  whole.  Here 
the  parish  officers  of  the  whole  are  parish  officers  for  each  part ; 
though  the  converse  would  not  be  true.  (He  was  then  stopped 
by  the  Court.) 

LoBD  Dbnman,  Ch.  J. : 

The  result  of  the  cases  arising  upon  the  division  of  Hales-Owen 
may  perhaps  be  regretted :  but  we  had  not  the  power  to  create  a 

(1)  18  B.  B.  398  (6  M.  &  S.  361).  (3)  61  B.  B.  203  (3  Q.  B.  215). 
See  Reg.  y.  New  Sarum,  68  B.  B.  607  (4)  64  B.  B.  490  (5  Q.  B.  273). 
(rQ.B.  941).  (5)  8Q.B.  108. 

(2)  See  Bex  Y,  The  Justices  0/ Salop,  (6)  6  B.  &  Aid.  775. 
3  B.  *  Ad.  910 ;  Bex  v.  Oldbury,  4  (7)  2  B.  &  Aid.  162. 
Ad.  &  El.  167. 
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settlement  by  relation.     This  is  a  case  of  another  kind.    The        Rbo. 
panper  is  settled  in  one  of  two  parishes,  which  are  afterwards  thb  Inhabi- 
nnited  by  statute  into  one,  for  all  except  ecclesiastical  purposes.   ^^^^Yrtivt 
The  only  question  is,  whether  the  statute  sweeps  away  all  antece-  ^^^  sakum. 
dent  settlements  in  each  parish  by  uniting  the  two.     Such  a  result 
might,  indeed,  be  convenient  enough  to  the  two  parishes :  but  I 
cannot  think  that  anything  of  the  sort  was  intended  by  the  Legis- 
lature when  it  sanctioned  the  union  which  the  parishes  desired  to 
effect.      We  must  consider  that  this  parish  is  subject  to  all  the 
vested  liabilities  of  the  two,  in  the  absence  of  any  direct  enactment 
to  the  contrary.    I  think,  therefore,  that  there  is  now  a  settlement 
Iq  the  ^united  parish  in  respect  of  the  old  settlement  in  one  of  the       [  *246  ] 
constituent  parishes. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  I  feel  no  difficulty  as  to  the  cases 
relied  upon  in  support  of  the  order  of  Sessions.  In  those  cases  the 
Court  was,  in  fact,  asked  to  support  an  order  of  removal  to  a  parish 
in  which  the  pauper  had  never  been  settled.  In  Reg.  v.  Tipton  (i) 
one  essential  step  was  wanting :  it  could  not  be  shown  that  the 
appellant  township  had  ever  supported  its  own  poor.  In  Reg.  v. 
Hunningion  (2)  there  was  the  same  difficulty ;  and  even  there  my 
brother  Coleridge,  considering  himself  bound  hy  Reg.  v.  Tipton  (i), 
said  nevertheless  that,  if  the  matter  were  open,  he  should  desire  to 
hear  it  more  fully  argued  :  and  I  conceive  that  he  felt  a  doubt  as 
to  the  extent  to  which  the  mandamua  affected  the  previous  liability 
of  the  separate  parts.  But  undoubtedly  the  decision  of  the  Court 
went  on  the  ground  that  no  settlement  had  ever  been  gained  in  the 
appellant  township :  that  is  also  the  principle  of  Rex  v.  Oakmere  (3). 
Rex  V.  Oswestry  (4),  to  which  Mr,  Lee  refers,  is  not  altogether  dis- 
tinguishable :  there  the  hundred  was  liable  to  a  prescription ;  a 
township  was  added  to  it,  within  the  time  of  legal  memory,  by  Act 
of  Parliament :  and  it  was  contended  that  this  destroyed  the  prescrip- 
tion, inasmuch  as  the  hundred,  so  increased,  could  not  be  imme- 
morially  liable.  But  the  Court  held  that  the  hundred,  which  had 
been  liable,  still  existed,  and  was  liable  still.  That  seems  to  show 
that  the  annexation  of  another  parish  here  *could  make  no  differ-  [  •247  ] 
ence  in  the  settlement.  This  is  conformable,  too,  with  the  policy 
of  Stat.  4  &  5  Will.  lY.  c.  76,  which  permits  the  union  of  parishes 

(I)  61  E.  B.  203  (3  Q.  B.  215).  (3)  5  B.  &  Aid.  775. 

(2}  64  E.  B.  490  (5  Q.  B.  273).  (4)  18  B.  B.  398  (G  M.  &  S.  361). 
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for  the  parpoROB  of  settlement,  but  enacts  that,  in  such  a  case,  a 
settlement  in  one  of  the  parishes  shall  be  a  settlement  in  the  onion ; 
sect.  88 :  and  so,  by  sect.  84,  parishes  may  anite  for  the  purpose  of 
raising  funds  in  common :  but  these  provisions  do  not  interfere 
with  the  right  of  other  parishes  to  remove  to  any  of  the  parishes  of 
the  union  in  which  such  paupers  were  previously  settled.  In  the 
present  case  the  Act  merely  says  that  the  two  parishes  shall  become 
one,  not  giving  them  even  a  new  name,  but  calling  them  the  united 
parishes.  It  is  clear  that  there  was  no  intention  to  destroy  rights 
vested  as  against  either  parish. 

Williams,  J.: 

It  would  have  been  advantageous  if  those  who  framed  this  A.ct 
had  explained  how  the  paupers  were  to  be  provided  for.  I  think 
Mr.  Crowder  has  properly  described  the  effect  of  the  Act;  and  there 
is  no  case  against  him.  In  licx  v.  Oakmere  (i).  Rex  v.  Saighton-on- 
the-Hill  (2)  and  Reg.  v.  Tipton  (3)  there  was  no  settlement  in  any 
place  as  to  which  the  question  arose :  here  there  was  a  settlement 
in  the  parish  of  St.  John  the  Baptist,  which  was  continued,  whether 
the  parish  was  united  with  another  or  not :  for  I  can  see  no  reason 
for  supposing  that  the  Legislature,  by  uniting  the  parishes,  meant 
to  destroy  any  settlement  in  either,  or  to  relieve  from  liabilities 
previously  existing. 

Order  of  Sessions  quashed. 


1846. 
JUM  11. 

[1279] 


Ex     PAETE    EVANS. 

(9  Q.  B.  279—281 ;  S.  C.  (sub  nom.  Reg,  v.  Detibighshire  JJ.),  15  L.  J.  Q.  B.  335 ; 

10  Jur.  642.) 

Justices  in  Quarter  Sessions  may  in  their  discretion  make  an  order  that 
barristers,  provided  as  many  as  four  attend,  shall  have  exclusive  audience 
in  their  Court,  though,  until  such  order  was  made,  no  barristers  have 
attended  the  Court  except  on  special  retainer,  and  the  business  of  advocates 
has  always  been  performed  by  attorneys  only. 

The  following  order  was  made  by  the  justices  in  Quarter  Sessions 
for  Denbighshire,  on  July  1st,  1845,  and  reconsidered,  on  the 
motion  of  two  justices,  and  confirmed,  at  the  Sessions  for  the  same 
county  on  January  6th,  1846. 

''Ordered,  that  the  request  of  the  barristers  for  exclusive  audience 
be  granted  at  all  times  when  four  barristers  are  present.  This 
order  to  take  effect  from  the  next  Quarter  Sessions  inclusive." 

(1)  5  B.  &  Aid.  775.  (3)  61  E.  R.  203  (3  Q.  B.  215). 

(2)  2  B.  &  Aid.  162. 
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Sir  F.  Kelly,  Solicitor-General,  now  moved,  on  behalf  of  Bx  parte 
Thomas  Evans  of  Yale  Street,  in  the  town  of  Denbigh  in  the  above 
named  county,  attorney-at-law,  for  a  certiorari  to  bring  up  the 
order  of  January  6th  for  the  purpose  *of  its  being  quashed.  The  [  '280  ] 
affidavit  in  support  of  the  application  stated :  "  That,  previously  to 
the  making  of  the  said  first-mentioned  order,  no  barristers-at-law 
had  ever  attended  or  practised  at  any  Court  of  Quarter  Sessions  in 
the  said  county,  except  upon  a  special  retainer,  nor,  as  deponent 
has  heard  and  believes,  at  any  Court  of  Quarter  Sessions  in  the 
principality  of  Wales,  except  upon  a  special  retainer;  and  that 
the  attorneys  and  solicitors  of  her  Majesty's  superior  Courts  at 
Westminster,  or,  until  the  abolition  of  the  special  judicature 
of  Wales,  of  the  Court  of  Great  Sessions  for  the  said  county 
of  Denbigh,  practising  in  the  said  Court  of  Quarter  Sessions, 
had  at  all  times  audience  in  the  said  last-mentioned  Court, 
and  derived  therefrom  certain  gains  and  emoluments."  "  That, 
in  virtue  of  the  said  order  and  of  the  said  confirmation  thereof, 
certain  members  of  the  Bar  have,  since  the  making  thereof 
respectively,  attended  at  the  said  Quarter  Sessions  for  the  said 
county,  and  have  claimed  and  been  permitted  to  have  exclusive 
audience  as  advocates,  and  audience  has  been  refused  by  the  said 
Court  to  deponent  and  several  other  persons,  attorneys  of  her 
Majesty's  superior  Courts  at  Westminster,  practising  in  the  said 
county  of  Denbigh."  ''  That  the  making  of  the  said  orders  has 
caused  an  actual  pecuniary  loss  to  a  considerable  amount  to 
deponent." 

The  Solicitar-General  referred  to  Collier  v.  Hicks  (i),  where  the 
question  was  on  the  right  of  an  attorney  to  act  on  the  hearing  of 
an  information  before  justices  at  a  police  office,  and  Parke,  J.  said: 
**  No  person  has  a  *right  to  act  as  an  advocate  without  the  leave  of  [  *28i  ] 
the  Court,  which  must  of  necessity  have  the  power  of  regulating 
its  own  proceedings  in  all  cases  where  they  are  not  already  regu- 
lated by  ancient  usage.  In  the  superior  Courts,  by  ancient  usage, 
persons  of  a  particular  class  are  allowed  to  practice  as  advocates, 
and  they  could  not  laM^fuUy  be  prevented ;  but  justices  of  the  peace, 
who  are  not  bound  by  such  usage,  may  exercise  their  discretion 
whether  they  will  allow  any,  and  what  persons,  to  act  as  advocates 
before  them."  In  the  present  instance  an  ancient  usage  of  the 
Welsh  Courts  of  Quarter  Sessions  was  shown,  which  the  justices 
ought  not  to  disturb. 

(1)  36  E.  R.  701  (2  B.  &  Ad.  663). 
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Ex  parte       LoBD  DbNMAM,  Ch.  J. : 

EVAKB. 

It  is  an  important  rule  that,  in  this  as  in  other  respects,  all 
Courts  should  have  power  to  regulate  their  own  practice.  The 
exception  mentioned  by  Pabee,  J.,  does  not  reach  the  present  case, 
but  those  only  in  which,  by  usage,  some  privilege  is  given  to  par- 
ticular persons  exclusively.  And  any  more  general  argument 
would  apply,  not  in  behalf  of  attorneys  only,  but  of  other  persons 
who  would  attend  at  a  lower  charge  even  than  the  attorneys.  It  is 
reasonable  that,  for  the  purposes  of  a  Court,  there  should  be  privi- 
leged orders.  And,  in  this  case,  I  think  we  ought  not  to  interfere 
with  a  discretion  which,  we  have  no  doubt,  has  been  soundly 
exercised ;  and  which,  indeed,  appears  to  have  been  so  exercised, 
by  the  condition  which  the  justices  have  imposed  as  to  number. 

Patteson,  J.  concurred  (i). 

Rtde  refused. 


iw«.  EEG.  V.  The  POOR  LAW  COMMISSIONEES  for 

•^''"'^'-  ENGLAND    and    WALES  (2). 


[291] 


In  the  Matter  of  ST.  MAEY  ABBOTS,  KENSINGTON. 
(9  Q.  B.  291—297;  S.  C.  11  Jur.  99.) 

Where,  by  order  of  the  Poor  Law  Commissioners,  under  the  Poor  Law 
Amendment  Act,  18:^4  (4  &  5  Will.  lY.  c.  76)  s.  39,  guardians  are  appointed 
to  administer  the  poor  law  in  a  single  parish,  the  consent  to  an  order  for 
building  a  workhouse  in  such  parish,  under  sect.  23,  must  be  given  by  a 
majority  of  the  guardians,  as  it  is,  in  the  case  of  a  union,  under  sect.  38 ; 
and  not  by  a  majority  of  the  ratepayers. 

When  the  Poor  Law  Commissioners,  under  the  privilege  given  by  stat. 
4  &  5  Will.  rV.  c.  76, 8. 106,  show  cause  in  the  first  instance  against  a  motion 
for  a  certiorari,  and  succeed,  the  Court  will  grant  them  costs,  if  proper 
ground  appear  for  it,  though  the  general  rule  of  practice  is  that  a  party 
showing  cause  in  the  first  instance  shall  not  have  costs. 

The  Poor  Law  Commissioners,  on  March  21st,  1846,  made  an 
order,  addressed  to  the  guardians  of  the  poor  of  the  parish  of 
St.  Mary  Abbots,  Kensington,  and  commencing  as  follows : 

"  We,  the  Poor  Law  Commissioners,  by  and  with  the  consent  of 

a  majority  of  the  guardians  of  the  poor  of  the  parish  of  St.  Mary 

Abbots,  Kensington,  in  the  county  of  Middlesex,  testified  in  writing 

at  the  foot  of  a  duplicate  of  this  instrument,  and  in  pursuance  of 

the  powers  given  to  us  in  and  by  an  Act"  &c.  (4  & 6  Will.  IV.  c.  76), 

(1)  Wightman,  J.  was  in  the  Bail  (2)  See  also  12  &  13  Vict,  c  103, 

Court ;  Williams,   J.  sitting  at  Nisi      s.  18.— A.  C. 
Prius. 
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"  do  hereby  order  and  direct "  &c.  .•  The  order  directed  the  guar-         Hbo. 
dians  to  purchase  a  certain  site  for  a  workhouse,  *and  to  build  such     poor'l^w 
house  thereon,  and  empowered  them  to  borrow  money  for  the    mismonkrs 
purpose  on  the  security  of  the  rates.    The  consent  was  signed  by        in  re 
fourteen  persons,  styling  themselves  **  the  majority  of  the  guardians     ^abhots^ 
of  the  poor  of  the  parish  of  St.  Mary  Abbots,  Kensington."  Kknsington. 

The  parish  of  St.  Mary  Abbots  has  its  own  board  of  guardians       ^  *^^^  ^ 
for  the  administration  of  the  poor  law,  under  an  order  of  the  Com- 
missioners made  (March  11th,  1845)  in  pursuance  of  stat.  4  &  5 
Will.  IV.  c.  76,  s.  39. 

Notice  of  application  for  a  certiorari  as  after  mentioned  was  duly 
served  upon  the  Commissioners. 

Martin  and  C  Clark  (i)  now  moved  for  a  certiorari  to  bring 
into  this  Court,  for  the  purpose  of  quashing,  the  above- 
mentioned  order : 

The  objection  relied  upon  is,  that,  in  the  particular  case  of  an 
order  for  building  a  workhouse,  in  a  parish  not  forming  part  of  a 
union,  but  having  its  own  guardians,  the  consent  of  a  majority  of 
the  ratepayers  is  necessary,  and  a  majority  of  the  guardians  cannot 
consent.  This  turns  on  stat.  4  &  5  Will.  lY.  c.  76,  s.  28,  which 
enacts :  **  That  it  shall  be  lawful  for  the  said  Commissioners,  and 
they  are  hereby  empowered,  from  time  to  time  when  they  may  see 
fit,  by  any  writing  under  their  hands  and  seal,  by  and  with  the 
consent  in  writing  of  a  majority  of  the  guardians  of  any  union,  or 
with  the  consent  of  a  majority  of  the  ratepayers  and  owners  ot 
property  entitled  to  vote  in  manner  hereinafter  prescribed,  in  any 
parish,  such  last-mentioned  majority  to  be  ascertained  in  manner 
•provided  in  and  by  this  Act,  to  order  and  direct  the  overseers  or  [  '293  ] 
guardians  of  any  parish  or  union  not  having  a  workhouse  or  work- 
houses, to  build  a  workhouse,"  and  to  purchase  land  &c.  The  only 
majority  there  authorized  to  consent,  is,  in  a  union,  the  majority 
of  guardians  ''of  any  union";  in  a  parish,  a  "majority  of  the 
ratepayers  and  owners  of  property  entitled  to  vote  "  &c.  "  in  any 
parish."  Where  several  parishes  are  united,  it  would  be  incon- 
venient that  the  respective  bodies  of  ratepayers  should  vote :  the 
ratepayers  of  one  parish  have  no  means  of  influencing  those  of 
another ;  and  the  votes  of  the  parishes  might  be  equally  divided : 
the  guardians,  therefore,  vote,  in  a  representative  capacity.    But 

(1)  The   Court,  ineUning    to   the     granted,  allowed  Clark  to  support  the 
opinion  that  a  ceriicrari  could  not  be      motion  in  the  first  instance. 
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Bbq.  in  the  case  of  a  single  parish  no  such  inconvenience  arises ;  and 
Poor  Law  the  words  of  the  statute  are  express.  Reference  may  be  made  to 
MissioNKBs.    ^®^*-  ^^  (^)»  which  enacts  that,  if  the  Commissioners  shall,  by  their 

In  re  order,  ''  direct  that  the  administration  of  the  laws  for  the  relief  of 
Abbots^  the  poor  of  any  single  parish  should  be  governed  and  administered 
Kbksinoton.  by  ft  board  of  guardians,  then  such  board  shall  be  elected  and  con- 
stituted, and  authorized  and  entitled  to  act,  for  such  single  parish, 
in  like  manner  in  all  respects  as  is  hereinbefore  enacted  and  pro- 
vided in  respect  to  a  board  of  guardians  for  united  parishes/'  But 
that  refers  to  sect.  88,  which  provides  for  administering  the  relief 
of  the  poor,  and  governing  the  workhouses,  in  a  union,  by  ''a 
board  of  guardians.'*  The  purposes  for  which  those  bodies  act  are 
different  from  that  contemplated  in  sect.  28 ;  and  the  act  of  a 
board  (whose  functions,  under  sect.  88  (i),  may  be  executed  by 
three  only  of  the  members)  is  widely  different  from  that  of  a 
number  of  individuals,  not  proceeding   as  an  official   body,   but 

[  •294  ]  deciding  by  their  majority.  The  board  of  a  parish  *under  sect.  89 
is  assimilated  by  the  statute  to  that  of  a  union  under  sect.  88 ;  but 
the  power  under  sect.  28  is  not  given  to  a  board :  and  sect.  21 
provides :  ''That  nothing  herein  contained  shall  be  construed  to 
give  the  said  Commissioners  or  Assistant  Commissioners  any  power 
to  order  the  building,  purchasing,  hiring,  altering,  or  enlarging  of 
any  workhouse,  or  the  purchasing  or  hiring  of  any  land  at  the 
charge  or  for  the  use  of  any  parish  or  union,  save  and  except  so  far 
as  such  powers  are  expressly  given  by  this  Act."  Now,  **  if  a  par- 
ticular thing  be  given  or  limited  in  the  preceding  parts  of  a  statute, 
this  shall  not  be  taken  away  or  altered  by  any  subsequent  general 
words  of  the  same  statute:"  Dwarris  on  Statutes,  514  (2),  where 
Staiiden  v.  University  of  Oxford  (a)  is  cited.  Churchill  v.  Crease  (4) 
(judgment  of  Best,  Ch.  J.)  is  to  a  similar  effect.  Therefore  sect.  89 
does  not  take  away  the  privilege  of  the  ratepayers  under  sect.  23. 

Sir  F.  Thesiger,  Attorney-General,  Sir  F.  Kelly,  Solicitor- 
General,  and  Tomlinson,  contra,  were  to  have  shown  cause  in  the 
first  instance,  but  were  not  heard. 


LoBD  Denman,  Ch.  J. : 
It  is  only  necessary,  for  the  decision  of  this  case,  to  see  what  the 


(1)  Bepealed  in  part  by  Local 
Government  Act,  1894  (66  &  67  Vict, 
c.  73),  8.  89 :  see  a.  20  of  that  Act.— 
A.  C. 


(2)  2nded. 

(3)  1(W.)  Jones,  17,26. 

(4)  6  Bing.  177,  180. 
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of  any  workhouse,  or  purchasing  any  land,  at  the  charge  of  any        ^^^"   ^ 
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parish  or  union,  "save  and  except  so  far  as  such  powers  are        jnre 
expressly  given  by  this  Act."     Then  the  power  given  by  sect.  23  is     ^^b]m)t8^ 
to  make  orders  upon  "  the  overseers  or  guardians  of  any  parish  or  Kensington. 
onion "  for  these  purposes,  "  with   the  consent  in  writing  of  a      ^  *^^^  ^ 
majority  of  the  guardians  of  any  union,  or  with  the  consent  of  a 
majority  of  the  ratepayers  and  owners  of  property  entitled  to  vote 
in  manner  hereinafter  prescribed,  in  any  parish,  such  last  men- 
tioned majority  to  be  ascertained  in  manner  provided  in  and  by 
this  Act."    I  agree  that  the  power  is  subject  to  the  consent  of  each 
body  respectively  in  each  case.     The  parish  may  be  in  such  a 
situation  that  the  body  of  ratepayers  must  be  called  upon;  but 
that  is  where  there  is  no  board  of  guardians.     If  a  board  of 
guardians  has  been  appointed  for  the  parish,  the   specific  pro- 
vision requiring  the  consent  of  guardians  attaches  as  it  would  in  a 
union.     The  Act  must  be  read  as  if  there  had  been  a  clause 
with  three  divisions,  providing,  first,  that,  where  guardians  were 
appointed  for  a  union,  those  guardians  should  give  the  consent; 
secondly,  that,  if  there  were  no  guardians,  the  consent  should  be 
by  vote  of  the  ratepayers  in  the  parish ;  thirdly,  that,  if  there  were 
guardians  for  the  parish,  the  power  of  consent  should  be  with 
them. 

Pattbson,  J. : 

I  am  of  the  same  opinion,  though  I  adhere  to  the  distinction 
drawn  in  former  cases  between  guardians  of  a  union  and  guardians 
of  a  parish.  As  to  the  argument  that  guardians  of  a  union  always 
act  as  a  ♦board,  it  may  be  observed  that,  by  one  of  the  provisoes  of  [  ♦296  \ 
sect.  88,  the  Commissioners,  if  they  think  proper,  may  order  them 
to  act  differently.  But  the  real  question  is,  whether  St.  Mary 
Abbots,  being  made,  by  order  of  the  Commissioners,  a  district 
which  is  to  have  guardians,  is  not,  for  the  present  purpose,  in  the 
same  situation  as  if  it  were  part  of  a  union.  Now,  by  sect.  89,  if 
the  Commissioners  order  that  the  administration  of  the  laws 
for  the  relief  of  the  poor  in  a  single  parish  shall  be  under  a 
board  of  guardians,  ''then  such  board  shall  be  elected  and  con- 
stituted, and  authorised  and  entitled  to  act,  for  such  single  parish, 
in  like  manner  and  in  all  respects  as  is  hereinbefore  enacted  and 
provided  in  respect  to  a  board  of  guardians  for  united  parishes." 
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There  is  no  restriction  or  qualification.  The  guardians  of  a  parish 
act  for  and  bind  the  parish  as  tl^ose  of  a  union  act  for  and  bind  the 
union.  The  provision,  in  sect.  28,  for  a  consent  by  the  majority  of 
ratepayers,  points  to  the  case,  as  distinguished  from  these  two, 
where  the  parish  is  still  under  the  old  law.  No  doubt  can  arise, 
unless  upon  a  very  strict  construction  of  the  word  "  expressly  "  at 
the  end  of  sect.  21.  But  the  power  in  question  is  expressly  con- 
ferred, in  unions,  by  sect.  88  (i) ;  and  sect.  89  (i),  referring  to 
that  clause  by  the  words  "in  like  manner  in  all  respects  as  is 
hereinbefore  enacted,"  gives  the  power  as  expressly  in  parishes. 

Writ  reftised. 

Sir  F.  Thesiger,  Attorney-General,  then  moved  for  the  costs  of 
the  application. 


I  •297  ] 


(C.  Clark,  contra,  pointed  out  that  stat.  4  &  5  Will.  IV.  c.  76, 
8. 107,  recognizes  the  right  to  costs  only  where  the  order  has  been 
actually  removed  by  the  writ  of  certiorari,  and  declared  legal  by 
♦the  Court.) 


If  the  writ  here  had  been  granted,  the  Commissioners  would  have 
been  obliged  to  appear,  and  would  have  been  entitled  to  their 
costs  by  the  express  words  of  sect.  107.  But  the  application  is 
now  to  the  discretion  of  the  Court.  In  general,  it  is  true  that 
parties  voluntarily  appearing  in  the  first  instance  do  not  obtain 
their  costs;  but  this  statute,  sect.  106,  enacts  that,  on  notice  of 
application  for  a  ceHiorari  to  remove  an  order  of  the  Commissioners, 
"  it  shall  be  lawful  for  the  said  Commissioners  to  show  cause  in 
the  first  instance  against  such  application,  and  the  Court  may,  if 
it  shall  so  think  fit,  forthwith  proceed  to  hear  and  determine  the 
same."  The  effect  of  this  clause  ought  to  be  that  the  Com- 
missioners, when  availing  themselves  of  it,  stand  in  the  same 
situation  as  to  costs  with  parties  who  show  cause  in  the  usual 
course. 


Lord  Dbnman,  Ch.  J. : 

We  think  that  the  permission  given  to  the  Commissioners  to 
come  in  and  show  cause  in  the  first  instance  brings  them  within 
the  ordinary  rule  of  practice  as  to  costs.    And  Mr.  Martin  cannot 


(1)  Bepealed    in    part    by     Local 
Government  Act,  1894  (56  &  67  Vict. 


c.  73),  s.  89 :  see  8.  20  of  that  Act.- 
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allege  that  his  own  application  was  so  utterly  groundless,  that,  if 
cause  had  not  been  shown  in  the  first  instance,  we  should  not  have 
granted  a  rule  nisi.    The  costs  will  therefore  be  allowed. 


Patteson,  J.  concurred  (i). 


Costs  allowed. 
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DOE  D.  SIR  WILLIAM  MOLESWOETH,   Bart., 
AND  Others  v.   SLEEMAN. 

(9  a  B.  298—302 ;  S.  0.  15  L.  J.  Q.  B.  338 ;  10  Jur.  668.) 

Where  a  legal  manor  has  once  existed,  declarations  of  persons  deceased 
as  to  its  boundary  are  still  admissible  in  evidence,  though  the  manor  has 
ceased  to  exist  otherwise  than  by  reputation. 

Ejectment  for  land  &c.  in  the  county  of  Devon.  On  the  trial, 
before  Coleridge,  J.,  at  the  Devon  Spring  Assizes,  1845,  it  appeared 
that  Sir  W.  Molesworth  claimed,  as  his  own  land,  certain  slips  of 
ground  called  landscores,  extending  respectively  to  the  distance  of 
eighteen  feet  from  the  boundary  fences  of  an  alleged  manor  called 
Affiiland,  of  which  he  was  the  proprietor :  and  it  became  a  ques- 
tion, on  the  evidence,  whether  Affaland  was  or  was  not  a  manor, 
and  whether,  if  it  had  formerly  been  a  manor,  it  had  not  ceased  to 
be  so,  and  become  only  a  manor  by  reputation.  In  proof  of  title 
to  the  landscores,  the  plaintiff's  counsel  offered  in  evidence  declara- 
tions of  old  persons  deceased  as  to  the  reputed  boundary  of  the 
manor,  and  as  to  the  claim  of  eighteen  feet  beyond  the  fence  as 
part  of  the  manor  lands.  The  evidence  was  objected  to,  but 
received:  and  Colbbidgb,  J.,  in  summing  up,  told  the  jury  that 
it  was  entitled  to  their  consideration,  if  they  were  of  opinion 
that. Affaland  was  a  manor;  but  he  said :  "  If  it  is  only  a  reputed 
manor,  that  which  may  or  may  not  have  been  formerly  a  manor, 
but  which  has  ceased  to  be  so,  the  principle  upon  which  that 
evidence  has  been  received  fails,  because,  it  having  become  a 
private  estate,  then  such  evidence  ought  not  to  have  been  received." 
He  therefore  left  it  to  them  to  decide,  in  the  first  instance,  whether 
Affaland  was  a  manor  or  not;  and  he  added:  "If  you  are  of 
opinion  that  it  is  not  a  manor,  I  would  not  advise  you  to  attach 
*any  importance  to  the  evidence  of  the  old  people,  as  the  plaintiff 
had  no  right  then  to  give  that  evidence.    They  could  have  no 
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(1)  Williams,  J.  was  in  the  Bail  Court;  Wigbtnian,  J.  sitting  at  Nifli  Priue. 
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Dob  d.  concern  about  what  was  the  boundary,  any  more  than  if  it  was  an 
WORTH  ordinary  estate :  but,  if  you  are  of  opinion  that  it  has  been  proved 
to  be  a  manor,  then  you  are  bound  to  attend  to  that."  The  jury 
said  they  were  of  opinion  that  the  plaintiff  had  not  made  out  his 
case ;  and  they  found  for  the  defendant. 

J.  Greemvood,  in  Easter  Term,  1845,  obtained  a  rule  7iisi  for  a 
new  trial  on  account  of  misdirection.  He  cited  Steel  v.  Priciett(i) 
and  Soane  v.  Ireland  (2).     In  last  Easter  Term  (»), 

Crowdei'y  Butt  and  Merivale  showed  cause : 

The  direction  was  right.  It  may  be  admitted,  though  not 
actually  decided  in  Steel  v.  Prickett  (i),  that  reputation  is  evidence 
to  prove  the  existence  of  a  manor:  it  may  also  be  granted  that, 
where  a  manor  is  shown  to  exist,  reputation  may  be  evidence  as 
to  its  boundary :  but  here  it  is  contended  for  the  plaintiff  that, 
although  a  manor  be  not  proved  to  exist  otherwise  than  as  a  manor 
by  reputation,  evidence  of  reputation  is  receivable  on  the  question 
whether  certain  lands  are  parcel  of  it,  or  no  parcel.  Soane  v.  Ire- 
land (2)  is  not  in  point.  There  the  plaintiff  alleged  seisin  in  fee  of 
the  manor  of  Froome  Selwood,  and  a  prescriptive  right  in  the  lord 
to  appoint  a  sexton.  It  appeared  in  evidence  that  Froome  Selwood 
was  once  a  legal  manor,  but  had  ceased  to  be  so  for  want  of  free* 
hold  tenants :  but  Lord  Ellenborough  said  :  "  If  Froome  Selwood 
[  •300  ]  were  once  a  manor,  as  it  appeared,  this  prescriptive  right  *would 
still  belong  to  it,  though  other  manorial  rights,  such  as  that  of 
holding,  courts  for  want  of  freehold  tenants,  might  be  gone  and 
severed  from  it.  It  would  still  be  a  manor  by  reputation  for  this 
purpose,  which  will  satisfy  the  allegation."  Here  the  question  is, 
not  of  a  right  once  appurtenant  to  a  manor,  and  which  may 
survive  though  the  manor  is  extinct,  but  of  something  alleged  to 
be  parcel  of  the  manor  itself.  As  to  that,  reputation  can  no  longer 
be  evidence  when  there  is  no  longer  a  manor.  There  may  be 
incidents  to  a  manor  by  reputation,  such  as  waste,  of  which  repu- 
tation may  be  proper  evidence ;  but  such  evidence  can  apply  to 
those  things  only.  While  there  is  a  manor,  its  boundary,  to  those 
occupying  land  within  it,  is  a  matter  of  public  interest :  but  that 
reason  for  admitting  evidence  of  reputation  ceases  with  the  legal 
existence  of  the  manor. 

(1)*20  B.  R.  717  (2  Stark.  N.  P.  C.  (3)  May  4th.    Before  Lord  Denman, 

463).  Ch.  J.,  Patteson,  Williams  and  Cole- 

(2)  10  B.  B.  285  (10  East,  259),  ridge,  JJ. 
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J.  Greenwood  (with  whom  was  M.  Smith),  contra: 
It  does  not  inevitably  follow  that  a  manor  loses  that  character 
because  the  lord  buys  up  the  estates,  or  ceases  to  hold  courts: 
but,  supposing  that  Affalaud  had  ceased  to  be  a  legal  manor  at  the 
time  to  which  the  evidence  related,  yet,  as  it  might  continue  a 
manor  by  reputation  (Co.  Copyholder,  sect.  81,  pp.  52,  58,  Rex  v. 
The  Bishop  of  Chester  {i),  Sir  Moyle  Finch's  case  (2),  2  Chitt. 
Blackst.  90,  91,  note  14, 1  Watk.  Cop.  21),  evidence  of  reputation 
was  admissible,  both  to  prove  that  it  was  a  reputed  manor,  and  to 
show  what  were  its  limits.  Abbott,  Ch.  J.  seems  to  have  thought 
such  evidence  admissible  for  both  purposes,  in  Steel  v.  Prickett  (3). 

(LoBD  Dbnman,  Gh.  J. :  *It  is  essential  to  a  reputed  manor  that 
it  should  have  been  legally  a  manor :  but,  if  it  has  been  a  manor, 
and  has  ceased,  twenty  years  back,  to  be  so,  why  may  not  declara- 
tions respecting  it  be^admitted  in  evidence  ?) 

The  further  hearing  of  the  case  was  adjourned:  and,  in  this 
Term  (May  26th),  without  calling  upon  counsel  to  resume  the 
argument. 

Lord  Dbnman,  Ch.  J.  delivered  the  judgment  of  the  Coubt: 

The  plaintiff  claimed  this  property,  seeking  to  prove  it  his  by 
showing  that  it  was  within  the  boundary  of  his  reputed  manor  of 
AfiEftland;  as  to  the  line  of  which  boundary  he  tendered  evidence  of 
reputation.  The  learned  Judge  told  the  jury  that  they  were  to 
consider  whether  this  reputed  manor  was  a  manor,  and  that,  if  it 
were  not,  evidence  of  reputation  as  to  the  line  of  boundary  ought 
not  to  be  considered  by  ,them,  because  in  that  case  there  was 
no  probability  of  conversations  taking  place  on  this  subject,  as 
there  were  no  tenants  of  the  manor  interested  in  holding  such 
conversations. 

But,  on  consideration,  we  cannot  accede  to  this  doctrine :  for  a 
reputed  manor  ^is  that  which  has  been  a  manor,  though  from  some 
enpervening  defects  it  has  ceased  to  be  so.  There  seems  to  be 
no  reason  why  such  conversations  might  not  be  held  during  the 
existence  of  the  manor,  and  kept  in  the  memory  since.  And, 
orther,  the  supposed  discourse  which  may  be  proved  as  reputa- 
tion is  not  confined  to  tenants,  but  may  proceed  from  any  persons 
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residing  in  the  neighbourhood,  and  likely  to  have  been  engaged  in 

talking  upon  the  subject. 

Curzon  v.  Lomax  (i)  and  Soane  v.  Ireland  (2)  are  among  the 

authorities  on  these  points. 

Rtile  ahsdute. 
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HAMELIN  V.  BRUCK  and  HIE8CHFIELD  (8). 

(9  Q.  B.  306—311 ;  8.  0.  16  L.  J.  Q.  B.  343 ;  10  Jur.  1094.) 

Declaration  in  aasompsit  alleged  that  pIamti£F,  in  France,  drew  a  bill, 
for  a  sum  named,  on  defendant,  which  defendant  accepted.  Issues  were 
joined :  first,  on  a  plea  of  non-acceptance;  secondly,  on  a  traverse  of  a  plea 
alleging  that  plaintiff,  after  the  acceptance,  and  without  defendant's 
consent,  changed  the  piirport  of  the  bill  by  altering  the  sum  for  which  it 
was  drawn. 

On  the  trial  it  appeared  that  the  bill  had  been  originally  drawn  in  Paris 
for  a  larger  sum  than  that  named,  but  that  defendant  had  accepted  for  a 
smaller  sum.  In  the  body  of  the  bill  the  sum  originally  named  had  been 
altered  to  that  for  which  defendant  had  accepted,  but  it  did  not  appear  by 
whom  or  at  what  time  or  place  the  alteration  had  been  made.  No  stamp 
was  on  the  bill. 

Held,  that  plaintiff  was  entitled  to  a  verdict  on  both  issues :  the  accept- 
ance by  defendant  furnishing  evidence  that  he  assented  to  the  insertion  of 
the  smaller  sum ;  and  it  not  being  shown  that  the  alteration,  even  if  made 
by  the  parties  contrary  to  their  original  intention,  was  made  in  England,  so 
as  to  render  a  stamp  reqtdsite. 

Assumpsit.  The  first  count  charged  that  plaintiff,  to  wit  on  14th 
December,  1845,  in  parts  beyond  the  seas,  to  wit  at  Paris,  in  the 
kingdom  of  France,  made  his  bill  of  exchange  in  writing,  and 
directed  the  same  to  defendants  (by  the  name  &c.),  and  thereby 
required  defendants  to  pay  to  his  order  the  sum  of  one  hundred 
and  twenty-two  pounds  sterling,  two  shillings,  two  months  after 
date,  which  period  had  elapsed  before  the  commencement  of  this 
suit;  and  ^defendants  then  accepted  the  said  bill  (by  the  said 
name  &c.),  and  promised  plaintiff  to  pay  him  the  same,  according 
to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance.  Second 
count,  on  an  account  stated. 

The  defendant  Bruck  pleaded :  1.  To  the  first  count,  that  neither 
he  nor  Hirschfield  accepted ;  issue  thereon:  2.  To  the  second  count, 
Non  assumpsit ;  issue  thereon. 

The  defendant  Hirschfield  pleaded :  1.  To  the  first  count,  that, 
after  the  said  making  of  the  said  bill  of  exchange  by  plaintiff,  and 
also  after  the  said  acceptance  thereof  by  defendants,  and  before  the 
commencement  of  this  suit,  to  wit  1st  February,  1846,  plaintiff, 

(1)  5  Esp.  N.  P.  0. 60.  (3)  See  Bills  of  Exchange  Act,  1882 

(2)  10  B.  B.  285  (10  East,  259).  (45  &  46  Yict.  o.  61),  s.  64.— A.  0. 
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without  the  knowledge  or  consent  of  defendant  or  of  Brack,  altered  Hamelik 
and  changed  the  purport  and  effect  of  the  said  bill  of  exchange  in  bbuck. 
this,  to  wit  by  striking  oat  with  ink  and  erasing  and  obliterating 
therefrom  the  said  sum  of  money  so  thereby  required  to  be  paid 
by  defendants,  in  the  first  count  of  the  declaration  mentioned. 
Beplication,  that  plaintiff  did  not  alter  or  change  the  purport  or 
effect  of  the  said  bill  of  exchange  in  manner  and  form  &e.  Issue 
thereon :  2.  To  the  second  count,  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Middlesex  sittings  in 
this  Term,  the  plaintiff  produced  an  unstamped  bill.  The  bill,  so 
far  as  respects  the  question  decided  in  this  case,  appeared  to  have 
been  originally  drawn  as  follows  : 

"  Paris.    Le  14  Decembre,  1845.    B.  P.  F.  124i. 
''  A  deux  mois  de  date  payez  par  ce  mandat 

a  mon  ordre  la  somme 

de  Cent-vingt-quatre  Livres  Sterling 

valeur  refue  en  marchandise  que  passerez  suivant  votre  avis. 
Bon  pour  Cent-vingt-quatre  Livres  Sterling." 

This  was  signed  by  plaintiff,  and  addressed  to  the  defendants       [  308  ] 
**  a  Londres,"  whose  acceptance  was  written  as  follows  :  ''Accepted 
for  one  hundred  and  twenty-two  pounds  two  shillings.    Bbuge  & 

The  **  124  "  in  the  body  of  the  bill  was  erased,  and  there  was 
substituted :  "  122  =  2."  And  above  this  was  written  **  acceptee 
pour  122.2L"  Upon  the  first  ''  quatre "  was  written  the  word 
''deux:"  and,  after  and  a  little  above  the  first  "Sterling,"  were 
inserted  the  words  "Deux  pence."  The  second  "quatre"  was 
erased,  and  the  word  "deux"  substituted;  and  after  the  last 
"  Sterling  '*  was  added  "  Deux  Pence."  No  evidence  was  given  as 
to  the  time  or  place  at  which,  nor  as  to  the  person  by  whom,  these 
alterations  were  made. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  bill, 
before  the  alteration,  was  not  drawn  as  described  in  the  declara- 
tion (1) :  that  the  alteration  was  to  be  explained  by  the  plaintiff : 
and  that,  even  if  the  bill  was  rightly  altered,  it  required  a  stamp, 
unless  shown  to  have  been  altered  out  of  England.    The  learned 

(1)  No  objection  was  taken  in  banc  bill,  in  its  new  form,  corresponded 

on  tiie  ground  that  the  bill,  even  as  with  the  declaration  and  the  accept- 

altered,  was  for  1221,  O0. 2d.  and  not  for  ance. 
122/.  2$, :  but  it  was  assumed  that  the 

17—2 
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Hamblin     Judge  directed  a  verdict  for  the  plaintiff  on  the  issues  on  the  first 
bbucic.      count,  and  for  the  defendants  on  those  on  the  second  count; 
reserving  leave  to  move  to  enter  a  verdict  for  defendants  on  the 
first  count. 

Huvifrey,  on  a  former  day  in  this  Term,  obtained  a  rule  nisi 
accordingly. 

Hoggins  now  showed  cause : 

No  stamp  was  necessary.  The  bill,  having  been  drawn  in  Paris, 
[  •30»  ]  did  not  ^become  English  by  the  acceptance  here,  nor  by  the 
insertion  of  the  sum.  *  ♦  In  Byrom  v.  Thompson  (i)  a  promis- 
sory note  was  altered  by  the  addition  of  the  words  "  or  order,"  six 
months  after  it  was  given  :  and,  there  being  evidence  to  satisfy  the 
jury  that  this  was  a  correction  with  the  consent  of  the  maker,  the 
GouBT  held  that  no  fresh  stamp  was  required.  Here  the  defendant, 
by  accepting  for  the  lesser  sum,  furnishes  evidence  that  he  assents 
to  the  bill  being  drawn  for  that  sum.  *  *  If  the  suggested 
defence  be  available,  it  seems  that  it  can  be  so  only  on  behalf  of 
the  defendant  who  has  pleaded  the  alteration  specially :  Mason  v. 
Bradley  (2).  Even  if  the  bill  became  a  new  bill,  that  would  not 
make  a  stamp  requisite,  unless  the  renovation  took  place  in 
England  (8),  of  which  the  learned  Judge  makes  no  report. 

Hnmfrey  and  Tapping,  contra  : 

[  *3io  ]  *     *    The  bill  was  complete  before  it  reached  ^England ;  and  it 

became  a  new  bill  by  the  subsequent  alteration.  The  defendants 
showed  no  assent  to  the  alteration  of  the  bill  by  accepting  for  the 
lesser  sum ;  the  acceptance  would  be  good,  though  the  bill  had  been 
unaltered :  a  drawee  may  accept  for  a  part :  Wegersloffe  v.  Keene  (4) 
(where  the  bill  was  declared  upon  as  drawn  for  the  whole) :  Petit  v. 
Benson  (6).  The  bill  is  here  untruly  described  in  the  declaration. 
Byrom  v.  Thompson  (6)  was  decided  on  the  authority  of  Kershaw  v. 
Cox  (7),  where  the  alteration  was  made  in  pursuance  of  the  original 
intention  of  the  parties.    Here  that  is  not  pretended.    *    *    * 

(1)  62  B.  B.  269  (11  Ad.  &  EL  31).      Vict.  c.  39),  88.  35  and  36.— A.  C. 

(2)  63    B.  B.   687    (11    M.  &  W.  (4)  lStr.214. 
590).    This  point  was  not  further  dis-  (5)  Comb.  452. 

cu88ed.    It  appears  that  the  first  plea         (6)  52  B.  R  269  (11  Ad.  &  El.  31). 
of  the  defendant  Hirschfield  admits         (7)  3  Esp.  N.  P.  C.  246.     See  Knill 

the  drawing  the  bill  as  stated  in  the  v.   WiUianu,  10  B.  B.  349  (10  East, 

first  count.  431). 

(3)  See  SUmp  Act,  1891  (54  &  55 
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(Pattbson,  J. :  In  Bathe  v.  Taylor  (i)  the  parties  consented  to  an  Hamblik 
alteration  after  acceptance,  the  bill  being  in  the  drawer's  hands  for  bbuck. 
value ;  and  the  bill  was  held  invalid  for  want  of  a  new  stamp :  but 
the  Court  threw  out  a  strong  intimation  that  it  would  have  been 
otherwise,  had  the  alteration  been  in  pursuance  of  the  original 
intention  of  the  parties  :  and  in  Brutt  v.  Pkard  (2)  Abbott,  Ch.  J. 
held  that  a  mistake  might  be  corrected,  though  without  the  actual 
knowledge  of  the  parties.) 

The  intention,  if  insisted  upon  as  justifying  the  alteration,  should 
be  left  to  the  jury:  Taylor  v.  Mosely  (8).  The  rule  is  that  a  new 
stamp  is  required  wherever  the  bill  is  altered  after  being  in  the 
hands  of  a  party  who  can  enforce  it  (4).  If  the  bill  became  new 
when  altered,  it  would  require  a  stamp,  unless  the  alteration  was 
made  ^abroad :  nothing  was  proved  as  to  the  time  or  place  of  altera-  [  *3U  ] 
tion :  and  it  is  for  the  parties  seeking  to  enforce  an  altered  bill  to 
explain  the  alteration. 

Lord  Denman,  Gh.  J. : 

I  do  not  see  that  the  view  which  I  took  when  the  motion  in  this 
case  was  made,  namely,  that  the  bill  when  accepted  for  the  smaller 
sum  might  be  considered  as  drawn  for  the  smaller  sum,  involves 
any  fallacy.  But,  as  the  course  of  precedents  is  the  other  way,  it 
may  perhaps  be  safer  to  describe  the  bill  as  originally  drawn.  Here» 
however,  the  alteration  is  one  to  which  the  defendants  cannot 
object. 

Pattbson,  J. : 

This  case  is  not  like  Kiiight  v.  Clements  (6),  where  nothing  appeared 
to  account  for  the  alteration.  Here  the  defendants  themselves  have 
accepted  for  the  smaller  sum.  Now,  first,  the  new  sum  may  have 
been  inserted  in  pursuance  of  the  drawer's  original  intention :  he 
may  have  intended  to  draw  for  the  sum  which  was  due  in  fact,  and 
have  acquiesced  in  the  drawees'  estimate  of  that.  Secondly,  I  cannot 
see  why  we  are  to  presume  that  the  alteration  was  made  in  England: 
and,  if  it  was  made  in  France,  it  is  conceded  that  no  stamp  was 
necessary. 

Williams,  J. : 

It  is  not  suggested  that  the  objections  could  prevail  if  there  were 

(1)  15  East,  412.  (4)  See  Downts  v.   Richardson^  24 

(2)  27  E.  E.  727  (Ey.  &  M.  37).  E.  E.  522  (5  B.  &  Aid.  674). 

(3)  6  Car.  &  P.  273.  (o)  47  E.  E.  503  (8  Ad.  &  El.  215). 
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Hamblik     clear  evidence  that  the  parties  both  intended  the  bill  to  stand  for 
Bbuok.       tho  smaller  sum.    Now  what  can  be  stronger  evidence  of  the  defen- 
dants' consent   than  their  substituting   the   lesser  sum  by  their 

acceptance  ? 

,  Rtde  discharged. 

1846.       REG.  V.  The  GEEAT  NORTH  of  ENGLAND  RAILWAY 
jK?'2.  company  (1). 

^  815  J  (9  Q.  B.  316—319 ;  8.  0.  16  L.  J.  M.  0.  16;  10  Jur.  755.) 

A  corporation  aggregate  may  be  indicted  for  a  misfeasance. 

As  an  incorporated  Railway  Company,  for  cutting  through  and  obstruct- 
ing a  highway  by  works  performed  in  a  course  not  conformable  to  the 
powers  conferred  on  the  Company  by  Act  of  Parliament. 

Indictment.  The  first  count  charged  that,  before  and  at  the  time 
of  the  committing  of  the  ofiences  &c.,  to  wit  8rd  July,  1888,  there 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  to  wit  at  the 
township  of  Hurworth,  in  the  county  of  Durham,  a  certain  common 
and  public  Queen's  highway,  leading  from  the  village  of  Hurworth, 
in  the  county  of  Durham,  unto  Croft  Bridge,  also  in  the  said  county, 
used  by  and  for  all  the  liege  subjects  &c.,  on  foot,  and  with  their 
horses,  &c.,  and  carriages,  to  go,  return,  &c.,  at  their  free  will  and 
[  *816  J  ^pleasure :  and  that  The  Great  North  of  England  Bailway  Company  (2) , 
on  the  said  Brd  day  &c.,  with  force  and  arms,  at  the  township  &c. 
unlawfully  and  injuriously  did  cut  through,  dig  up  and  subvert, 

(1)  As  to    statutory   penalties  see  roads  or  ways,  or  to  raise  or  sink  any 
PearkSf  Ounstan  and  Tee,  Ltd,  v.  Ward,  such  rivers,  &c.,  roads  or  ways. 
[1902]  2  K.  B.  1.— F.  P.  Sect.  73  prescribes  the  width,  ascent, 

(2)  Stat.  6  &  7  Will.  IV.  c.  cv.,  local  &c.,  of  any  bridge  erected  for  carrying 
and  personal,  public,  ''for  making  a  any  pubHo  carriage  road  over  the 
railway  from  near  the  river  Tyne  to  or  railway. 

near  the  river  Tees,  to  be  caUed  *  The  Stat.  7  Will.  IV.  &  1  Vict,  c,  cii.. 

Great  North  of  England  Bailway,'  in  local  and  personal,  public,  '*  to  enable 

the  county  of  Durham,"  by  sect.  1,  '  The  Qreat  North  of  England  Bailway 

incorporates  the  Company  by  the  name  Company '  to  entend  the  line  of  their 

and  style  of  **  The  Great  North  of  railway,  and  to  make  two  branches 

England  Bailway  Company."  therefrom ;  and  for   other   purposes 

Sect.   11  authorises  the  Company,  relating  thereto,"   gives     power    to 

<'  for  the  purposes  and  subject  to  the  extend  the  railway,  and  enacts  that  all 

provisions  and  restrictions  of  this  Act,"  the  powers,  &c.,  regulations,  &o.,  of 

to  enter  lands,  &c.,  and,  among  other  the  former  Act  (except  Buck  as  are 

powers,  to  construct  in,  upon,  across,  expressly  repealed  &c.)J  shall  extend 

under  or  over  the  railway,  or  in,  upon,  to  this  Act,  and  the  works  and  things 

across,  under,  or  over  any  lands,  &c.,  hereby  authorized,  and  shall  operate 

roads,  &c.,  such  inclined  planes,  &c.,  and  be  in  force  in  respect  to  the  objects 

bridges,   &c,  cuttings,  &c.,  as  they  and  purposes  of  this  Act,  and  has  a 

shall  think  proper ;  and  also  to  divert  section  (^b)  analogous  to  sect.  73  of 

or  alter  the  course  of  any  rivers,  &o.,  the  former  Act. 
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and  did  cause  to  be  cut  through,  &c.,  great  part  of  the  said  highway, 
to  wit  forty  yards  &c.  of  the  said  highway,  and  then  and  there, 
unlawfully  and  injuriously,  did  dig  and  make,  and  did  cause  to  be  dug 
and  made,  across  the  said  highway,  a  certain  cut  and  trench,  to  wit 
a  cut  and  trench  of  great  length^&c,  to  wit  of  the  length  &c.,  and 
then  and  there,  unlawfully  and  injuriously,  did  remove,  take  and 
carry  away,  and  did  cause  to  be  removed,  &c.  from  and  out  of  the 
said  cut  and  trench,  divers  large  quantities  of  earth,  &c.,  to  wit  one 
hundred  tons  &c.,  and  then  and  [there,  unlawfully  and  injuriously, 
did  cast,  lay  down,  &c.,  and  did  cause  to  be  cast,  laid  down,  *&c., 
divers  large  quantities  of  bricks,  stones  and  lime,  to  wit  100  loads 
&c.,  in  and  upon  the  said  highway ;  and  the  same  part  of  the  said 
highway  so  cut  through,  &c.,  and  the  said  cut  and  trench  so  dug,  &c., 
and  the  said  bricks,  &c.,  so  cast,  laid  down,  &c.,  as  aforesaid,  with 
force  and  arms  then  and  there,  unlawfully  and  injuriously,  did  keep, 
maintain  and  continue  for  a 'long  space  of  time  then  next  following, 
to  wit  &c.  By  means  of  which  said  several  premises  the  said 
highway,  on  the  said  Srd  day  &c.,  and  for  and  during  all  the  time 
aforesaid,  became  and  was  obstructed  and  stopped  up,  so  that  the 
liege  &c.,  on  &c.  and  for  and  during  all  the  time  aforesaid,  could 
not  go,  return,  &c.,  as  they  ought  &c. :  to  the  great  damage  and 
common  nuisance  of  all  her  Majesty's  liege  subjects  going,  &c.  in 
through  and  along  the  Queen's  common  highway  aforesaid :  to 
the  evil  example  &c.,  and  against  the  peace  &c.  (not  adding  "  against 
the  statute  ")- 

The  second  count  charged  an  offence  in  the  same  form  as  the 
first,  except  that  no  termini  were  stated. 

The  tl^rdeount  alleged  the  existence  of  a  highway,  and  the  cutting 
and  digging  it  and  making  a  trench  across  it,  as  stated  in  the  first 
count,  and  thbea  eharged  that  the  defendants  also  then  and  there, 
unlawfully  and  injuriously,  did  erect  and  build,  in  and  upon  the  said 
last  mentioned  highway,  a  certain  bridge,  to  wit  a  bridge  of  bricks, 
fitones  and  other  materials ;  and  the  same  part  of  the  said  last 
mentioned  highway  so  cut  through,  &c.,  and  the  said  cut  and  trench 
so  dug  and  made,  and  the  said  bridge  so  erected  and  built,  as  last  af ore- 
fiaid,  with  force  of  arms  then  and  there,  unlawfully  and  injuriously, 
did  keep,  maintain  and  continue  for  &c.  (as  in  the  first  count). 

4th  eount,  like  the  third,  but  omitting  the  termini  of  the  highway. 
Tbttre  were  five  other  counts,  charging  offences  against  the  provisions 
of  fltats.  6  &  7  Will.  IV.  c.  cv.  and  7  Will.  IV.  &  1  Vict.  c.  cii, 

Plea,  Not  guilty.    Issue  thereon. 


Reo. 
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On  the  trial »  before  Wightman,  J.,  at  the  Durham  Spring  Assizes, 
1845,  evidence  was  given,  on  the  part  of  the  prosecution,  to  show 
that  the  Company  had  cut  through  a  carriage  road  with  the  railway, 
and  had  carried  the  road  over  the  railway  by  a  bridge  not  satisfying 
the  statutory  provisions.  For  the  defendants,  it  was  objected  that 
no  indictment  for  a  misfeasance  could  be  maintained  against  a  cor- 
poration ;  and,  as  to  the  first  four  counts,  that  the  defendants  were 
authorised  to  cut  through  the  road  and  erect  the  bridge,  and  that, 
if,  in  doing  so,  they  had  not  complied  with  the  statutory  provisions, 
they  ought  to  have  been  indicted  for  breach  of  those  provisions  (i). 
Other  objections  were  taken  to  the  last  five  counts,  which  it  is 
unnecessary  to  state.  A  verdict  was  found  for  the  Crown  on  all 
the  counts,  leave  being  reserved  to  move  to  enter  a  verdict  for  the 
defendants,  or  to  arrest  the  judgment. 

In  Easter  Term,  1845,  Wortley  obtained  a  rule  accordingly.  In 
this  Tei-m  (2), 

Granger^  Otter  and  Bovill  showed  cause : 
The  prosecutors  do  not  insist  on  the  last  five  counts :  the  first  four 
sufficiently  raise  the  question,  whether  a  corporation  ^aggregate  can 
be  indicted  for  a  misfeasance.  The  dictum  of  Holt,  Ch.  J.,  in  an 
Anonymous  (8)  case  in  Modern  Eeports,  will  be  relied  upon  for 
the  defendants.  He  is  reported  as  saying :  **  A  corporation  is  not 
indictable,  but  the  particular  members  of  it  are."  It  does  not  appear 
what  the  facts  there  were,  nor  whether  the  indictment  was  for  a 
misfeasance  or  a  nonfeasance. 

(LoBD  Denman,  Ch.  J.  referred  to  Reg.  v.  Birmingham  and 
Gloucester  Railway  Comimny  (4).) 

It  was  there  held  that  a  corporation  might  be  indicted  for  not 
obeying  a  statute :  and  this  was  assumed  in  Rex  v.  The  Severn  and 
Wye  Railway  Company  (6).  These  two  cases,  at  least,  show  that 
Lord  Holt's  dictum,  as  reported,  is  not  now  law:  and  by  the 
judgment  delivered  in  the  former  the  dictum  is  distinctly  overruled. 
At  one  time  it  was  doubted  how  a  corporation  could  be  brought  into 
Chancery:  and  the  process  directed,  on  appeal,  by  the  House  of 


(1)  The  argument,  as  to  this  point, 
in  banc,  is  omitted  in  the  report,  the 
Court  haying  pronounced  no  express 
decision  upon  it :  Heg,  v.  Scott,  61 R.  B. 
309  (3  Q.  B.  543),  was  referred  to. 

(2)  Tuesday,  May  26th,  and  Monday, 


June    8th.      Before    Lord    Denman,. 
Ch.  J.,  Patteson  and  Wightman,  JJ. 

(3)  12  Mod.  559.     Case  935. 

(4)  61  R.  R.  207  (3  Q.  B.  223). 

^o)  21  R.  R.  433  (2  B.  &  Aid.  646). 
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Lords  appears  in  D/\  Salmon  v.  The  Hamborough  Company  (i).  It 
is  not  necessary  for  the  prosecutors  here  to  contend  that  an  indict- 
ment would  lie  for  any  misfeasance  involving  a  breach  of  the  peace : 
a  murder,  for  instance,  could  not  be  conceived  to  be  authorised  by 
the  corporation  seal.  That  is  the  distinction  suggested  in  Reg.  v. 
Binningham  and  Gloucester  liailway  Comjyany  (2),  in  the  judgment 
of  this  Court,  where  Hawk.  P.  C,  B.  1,  c.  65,  s.  13  (3)  is  cited.  But 
for  that  which  is  analogous  to  a  mere  trespass  on  land  an  indictment 
may  lie.  The  tendency  of  modern  decisions  has  been  to  make 
corporations,  civilly  as  well  as  criminally,  amenable  like  individuals. 
Trespass  quare  claimim  fregit  was  held  to  be  maintainable  against 
*a  corporation  in  Maund  v.  The  Monmouthshire  Canal  Company  (4) ; 
debt  on  statute,  in  Tilson  v.  The  Warwick  Gas  Light  Company  (6) ; 
trover,  in  Yarhorotufh  v.  The  Bank  of  England  (6)  and  Smith  v.  The 
Birmingham  Gas  Company  (7) ;  case  for  neglect  to  perform  repairs, 
according  to  the  terms  of  a  charter,  in  Henly  v.  The  Mayor  of 
Lyme  (a) ;  case  for  neglect  in  performing  works,  in  Matthews  v.  West 
London  Water  Works  Company  (9)  ;  case  for  not  keeping  clear  the 
navigation  of  a  canal  in  which  the  corporation  had  power  to  take 
tolls,  in  Tlic  Lancaster  Canal  Company  v.  Parnaby  (lo).  And,  in 
Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (ii)  and  Church 
V.  The  Impei'ial  Gas  Light  and  Coke  Company  (12),  it  was  held  that 
assumpsit,  on  a  contract  not  under  seal,  might  be  maintained  against 
and  by  a  corporation.  In  the  former  of  these  two  cases,  the  Court 
expressed  a  readiness  to  sanction  any  decisions  which  they  found 
introducing  a  relaxation  of  "  a  rule  established  in  a  state  of  society 
very  different  from  the  present,  at  a  time  when  corporations  were 
comparatively  few  in  number,  and  upon  which  it  was  very  early 
found  necessary  to  engraft  many  exceptions."  In  Church  v.  The 
Imperial  Gas  LigJitand  Coke  Company{i2)  the  Court  said  :  "wherever 
to  hold  the  rule  applicable  would  occasion  very  great  inconvenience, 
or  tend  to  defeat  the  very  object  for  which  the  corporation  was 
created,  the  exception  has  prevailed." 
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(1)  1  Ca.  Ch.  204. 

(2)  61  R  E.  207  (3  a  B.  223). 

(3)  Vol.  ii.  p.  38,  7th  ed. 

(4)  4  Man.  &  O,  452. 

(5)  28  E.  E.  529  (4  B.  &  C.  962). 

(6)  14  E.  E.  272  (16  East,  6). 

(7)  40  E.  E.  358  (1  Ad.  &  El.  526). 

(8)  5  BiDg.  91.  Afiftrmed  on  error, 
in  Q.  B.,  Mayor,  Ac.  of  Lyme  Jieyis  v. 
nenlet/y  37  E.  E.  125  (3  B.  &  Ad.  77). 


In  the  House  of  Lords,  Same  v.  Same, 
1  Bing.  N.  C.  222. 

(9)  3  Camp.  403. 

(10)  52  E.  E.  334  (11  Ad.  &  El.  230), 
iu  Ex.  Ch. ;  affirming  the  judgment  of 
Q.  B.  in  Pamahy  v.  The  Lancaster 
Camti  Company,  52  E.  B.  329  (11  Ad. 
&  El.  223). 

(11)  45  E.  E.  626  (6  Ad.  &  El.  829). 

(12)  45  E.  E.  638  (6  Ad.  &  EI.  846). 
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(Pattbson,  J. :  Has  not  the  movement  recently  been  rather  *in 
the  opposite  direction?  (i).) 

In  HaU  V,  Tlie  Mayor  c£r.,  of  Swansea  (2)  a  corporation  was  held 
to  be  liable  in  assumpsit  for  money  had  and  received.  In  Mayor 
<\f  Ludlow  V.  Cliarlton  (8)  the  Court  of  Exchequer  said  :  "  In 
modem  times  a  new  class  of  exceptions  has  arisen.  Corporations 
have  of  late  been  established,  sometimes  by  Boyal  charter,  more 
frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying  on 
trading  speculations;  and  where  the  nature  of  their  constitution 
has  been  such  as  to  render  the  drawing  of  bills,  or  the  constant 
making  of  any  particular  sort  of  contracts  necessary  for  the  pur- 
poses of  the  corporation,  there  the  Courts  have  held  that  they 
would  imply  in  those  who  are,  according  to  the  provisions  of 
the  charter  or  Act  of  Parliament,  carrying  on  the  corporation 
concerns,  an  authority  to  do  those  acts,  without  which  the  cor- 
poration could  not  subsist."  That  is  the  doctrine  of  Murray  v.  The 
East  India  Company  (4).  Here  the  corporation  is  a  railway  company, 
with  the  ordinary  powers  (5)  of  interfering  with  roads  on  certain 
conditions ;  and  the  offence  charged  is  peculiarly  one  likely  to  be 
committed  in  the  performance  of  acts  which  the  corporation  may 
have  occasion  to  do.  No  difficulty  exists  as  to  connecting  them 
with  such  acts :  Rex  v.  Medley  (6)  shows  that  members  of  a  company, 
who  authorise  their  servants  to  commit  an  act  amounting  to  a 
nuisance,  are  liable  to  be  indicted  with  such  servants:  it  follows 
that  the  corporate  body,  which  has  the  power  of  authorising  an  act 
under  seal,  is  indictable  *for  such  act,  if  it  be  a  breach  of  the  law. 
So  a  corporation  may  distrain  wrongfully  by  their  servant:  Smith  v. 
The  Birmingham  Oas  Company  (7).  In  Rex  v.  Shelderton  (s)  the 
inhabitants  of  a  place  were  indicted  for  digging  in  a  highway  ;  but 
the  point  was  not  discussed.  The  common  law  punishment  for  a 
nuisance  is  fine,  or  imprisonment,  or  both.  The  first  of  these  can 
be  inflicted  on  a  corporation.  And  the  reasoning  which  the  Court 
used  in  Rex  v.  Trafford  (9)  seems  applicable.  It  was  there  said  that 
an  action  on  the  case  would  have  lain,  and  that  it  followed  that  an 
indictment  lay.    Here  trespass  would  lie. 


(Patteson,  J. :  Judgment  in  that  case  was  reversed  on  error  in 

(1)  See  cases  collected  in  Paiiie  v. 
Strand  Union,  8  Q.  B.  326. 


(2)  64  R.  B.  564  (5  a  B.  526). 

(3)  55  E.  E.  794  (6  M.  &  W.  815). 

(4)  24  E.  E.  325  (5  B.  &  Aid.  204, 
210). 


(5)  It  is  not  thought  necessary  to 
set  these  out 

(6)  6  Car.  &  P.  292. 

(7)  40  E.  E.  358  (1  Ad.  &  £1.  526). 

(8)  2  Keb.  221. 

(9)  1  B.  &  Ad.  874,  886. 
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the  Exchequer  Chamber  (i) :  it  then  was  taken  up  to  the  House  of 
Lords,  but  never  determined.) 

The  reversal  was  on  the  ground  that  the  statements  in  the  special 
verdict  were  insufficient :  no  objection  was  made  to  the  test  pro- 
pounded in  this  Court.  That  which,  if  committed  agamst  an 
individual,  would  be  ground  for  an  action  is  ground  for  an  indict- 
ment, if  committed  against  the  public.  Beference  may  perhaps  be 
made  to  the  case  of  Sutton's  Hospital  (2),  where  it  is  said  that  a 
corporation  aggregate  "  cannot  commit  treason,  nor  be  outlawed, 
nor  excommunicate,  for  they  have  no  souls."  But  that  is  met  by 
the  distinction  already  pointed  out :  no  actual  breach  of  the  peace, 
perhaps,  can  be  the  subject  of  indictment  against  a  corporation ; 
nor  can  the  judgment  proper  to  treason  or  felony  be  executed  upon 
them.  But  they  can,  by  their  servant,  obstruct  a  highway,  and  may 
be  fined  for  doing  so,  or  may  be  compelled  to  *abate.  The  autho- 
rities cited  establish  the  only  two  points  necessary  for  supporting 
this  indictment,  namely,  that  the  corporation  may  be  reached  by 
the  appropriate  criminal  process,  and  that  it  may  commit  the  act 
charged.  A  mandamus  is,  of  course,  inapplicable,  where  the  com- 
plaint is  of  a  positive  act  done. 

KnowleSf  Bliss  and  Joseph  Addison,  contrd, : 

Admitting,  for  the  sake  of  the  argument,  that  a  corporation  is 
liable  to  actions  upon  deeds  under  the  corporate  seal,  for  acts 
authorized  to  be  done  under  the  corporate  seal,  and  for  some  acts 
of  BO  ordinary  a  kind  that  they  may  be  commanded  without  seal, 
and  also  that,  according  to  Reg.  v.  Birmingham  and  Gloucester 
Railway  Company  (3),  a  corporation  may  be  indicted  for  a  non- 
feasance, it  will  not  follow  that  an  indictment  lies  against  them 
for  a  misfeasance.  The  prosecutors'  counsel,  in  this  last  case,  dis- 
tinguished expressly  between  a  misfeasance  and  a  nonfeasance, 
admitting  that  an  indictment  would  not  lie  for  the  former ;  that 
distinction  appears  to  be  adopted  by  the  Court ;  and  there  is  good 
reason  for  it.  For  a  nonfeasance  there  would  be  no  other  remedy, 
except  in  the  cases  where  mandamus  lies,  inasmuch  as  the  omission 
cannot  be  the  omission  of  any  particular  individual :  but,  where  an 
indictable  act  is  done,  the  individual  doing  it  may  be  indicted,  and 
80  may  any  individual  members  of  the  corporation  who  have  given 
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(1)  Traffard  v.  The  King,  34  R  E. 
680  (8  BiDg.  204;  8.  C.  2  Oi.  &  J. 
265). 


(2)  10  Co.  Eep.  1  a,  32  b. 

(3}  61  li.  E.  207  (3  Q.  B.  223). 


268 


1846.    Q.  B.    9  Q.  B.  823—825. 


[b.b. 


Bbg. 

V, 

Great 
North  of 
Bnolakd 
Railway 

COMPAKY. 

[  ♦324  ] 


[  ^325  ] 


the  illegal  command.  But  suppose,  after  a  corporation  bad  been 
indicted  for  the  act  and  punished,  such  individuals  were  indicted. 
Could  they  support  a  plea  of  auterfois  convict  by  showing  the  con- 
viction of  the  corporation  ?  Or  are  they  to  be  punished  twice, 
once  as  individuals,  and  once  as  members  *of  the  body  corporate  ? 
It  is  admitted,  on  the  other  side,  that  the  doctrine  stated  in  Hawkins, 
and  sanctioned  by  this  Court  in  Reg.  v.  Birmingham  and  Gloucester 
Railway  Company  (i),  excludes  cases  of  violence :  and  6  Vin.  Abr. 
809,  Corporations  (Z),  pi.  2,  is  to  the  same  effect.  Yet  a  road 
might  be  obstructed  by  violent  means  ;  and  indeed  it  is  impossible 
to  charge  an  actual  obstruction  without  alleging  force ;  and  it  must 
be  supported  by  proof  of  what  is  legally  a  species  of  violence.  It 
may  be  questioned  whether  the  liability  of  corporations  to  civil 
actions  has  not  been  extended  too  far.  In  Maund  v.  The  Monmouth- 
shire Canal  Company  (2),  where  it  was  held  that  trespass  vi  et  arniis 
might  be  brought  against  a  corporation,  the  chief  argument  against 
the  action  seems  to  have  been  that  the  appropriate  process  could 
not  be  issued  against  a  corporation ;  and  reference  was  made  to 
a  citation,  in  Bro.  Abr.  Corporations,  pi.  48,  from  22  Ass.  f.  100  B. 
pi.  67.  This  argument  is  strengthened  by  the  circumstance  that 
before  stat.  5  &  6  W.  &  M.  c.  12,  a  fine  was  always  imposed  on  the 
defendant  in  an  action  of  trespass,  for  which  the  Court,  ex  officio^ 
issued  a  capias  (») :  Beecher's  case  (4).  Beplevin  will  not  lie  against  a 
corporation,  because  they  cannot  distrain  in  their  own  persons: 
2  Bac.  Abr.  264  (7th  ed.),  tit.  Corporations  (E).  A  corporation, 
as  such,  cannot  disseise :  2  Bac.  Abr.  689,  Disseisin  (B).  Nor,  again, 
would  it  follow,  from  a  civil  action  for  trespass  being  maintainable, 
that  an  indictment  for  the  same  act  is  so.  An  injury  committed 
out  of  the  realm,  an  assault  by  an  insane  person,  an  assent  to  a 
trespass  previously  committed  *for  the  defendant's  benefit,  would 
be  grounds  for  an  action,  but  not  for  an  indictment.  The  object 
of  an  action  is  to  give  the  injured  party  compensation ;  that  of  an 
indictment,  to  inflict  punishment,  for  the  sake  of  example,  upon  acts 

injurious  to  the  public. 

Cur.  adv,  vult. 


LoBD  Denman,  Ch.  J.,  now  delivered  the  judgment  of  the  Coubt  : 

The  question  is,  whether  an  indictment  will  lie  at  common  law 
against  a  corporation  for  a  misfeasance,  it  being  admitted,  in 


(1)  61  E.  E.  207  (3  Q.  B.  232). 

(2)  4  Man.  &  G.  452. 


(3)  SeeLyndseyy.  Clerkt,  6  Mod.  285. 

(4)  80  Co.  Eep.  58  a,  59  b. 
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conformity  with  undispated  decisions,  that  an  indictment  may  be 
maintained  against  a  corporation  for  nonfeasance. 

All  the  preliminary  di£Qcalties,  as  to  the  service  and  execution  of 
process,  the  mode  of  appearing  and  pleading,  and  enforcing  judg- 
ment, are  by  this  admission  swept  away.  But  the  argument  is, 
that  for  a  wrongful  act  a  corporation  is  not  amenable  to  an  indict- 
ment, though  for  a  wrongful  omission  it  undoubtedly  is;  assuming, 
in  the  first  place,  that  there  is  a  plain  and  obvious  distinction 
between  the  two  species  of  o£fence. 

No  assumption  can  be  more  unfounded.  Many  occurrences'  may 
be  easily  conceived,  full  of  annoyance  and  danger  to  the  public,  and 
involving  blame  in  some  individual  or  some  corporation,  of  which 
the  most  acute  person  could  not  clearly  define  the  cause,  or  ascribe 
them  with  more  correctness  to  mere  negligence  in  providing  safe- 
guards or  to  an  act  rendered  improper  by  nothing  but  the  want  of 
safeguards.  If  A.  is  authorised  to  make  a  bridge  with  parapets, 
but  makes  it  without  them,  does  the  offence  consist  in  the 
construction  of  the  unsecured  bridge,  or  in  the  neglect  to  secure  it? 
But,  if  the  distinction  were  always  easily  discoverable,  why  should 
a  corporation  be  liable  for  the  one  species  of  offence  and  not  for  the 
other  ?  The  startling  incongruity  of  allowing  the  exemption  is  one 
strong  argument  against  it.  The  law  is  often  entangled  in  technical 
embarrassments ;  but  there  is  none  here.  It  is  as  easy  to  charge 
one  person,  or  a  body  corporate,  with  erecting  a  bar  across  a  public 
road  as  with  the  non-repair  of  it ;  and  they  may  as  well  be  compelled 
to  pay  a  fine  for  the  act  as  for  the  omission.  * 

Some  dicta  occur  in  old  cases :  "  A  corporation  cannot  be  guilty 
of  treason  or  of  felony."  It  might  be  added  "  of  perjury,  or  offences 
against  the  person."  The  Court  of  Common  Pleas  lately  held  that 
a  corporation  might  be  sued  in  trespass  (i) ;  but  nobody  has  sought 
to  fix  them  with  acts  of  immorality.  These  plainly  derive  their 
character  from  the  corrupted  mind  of  the  person  committing  them, 
and  are  violations  of  the  social  duties  that  belong  to  men  and 
subjects.  A  corporation,  which,  as  such,  has  no  such  duties,  cannot 
be  guilty  in  these  cases :  but  they  may  be  guilty  as  a  body  corporate 
of  commanding  acts  to  be  done  to  the  nuisance  of  the  community  at 
large.  The  late  case  of  Reg.  v.  Birmingham  and  Gloucester  Railway 
Company  (2)  was  confined  to  the  state  of  things  then  before  the 
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(1)  Maund  v.  The  Monmouthshire 
Canal  Company^  4  Iditn.  &  G.  452. 
£The   diBCUBBion   in    this    case   was 


entirely  technical :  it  was  practically 
admitted  that  case  would  lie. — H.  C] 
(2)  61  B.  E.  207  (3  a  B.  223). 
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Court,  whioh  amoanted  to  non-feasance  only ;  but  was  by  no  means 
intended  to  deny  the  liability  of  a  corporation  for  a  misfeasance. 

We  are  told  that  this  remedy  is  not  required,  because  the 
individuals  who  concur  in  voting  the  order,  or  in  ^executing  the 
work,  may  be  made  answerable  for  it  by  criminal  proceedings.  Of 
this  there  is  no  doubt.  But  the  public  knows  nothing  of  the 
former;  and  the  latter,  if  they  can  be  identified,  are  commonly 
persons  of  the  lowest  rank,  wholly  incompetent  to  make  any  repara- 
tion for  the  injury.  There  can  be  no  effectual  means  for  deterring 
from  an  oppressive  exercise  of  power  for  the  purpose  of  gain,  except 
the  remedy  by  an  indictment  against  those  who  truly  commit  it, 
that  is,  the  corporation,  acting  by  its  majority :  and  there  is  no 
principle  which  places  them  beyond  the  reach  of  the  law  for  such 
proceedings. 

The  verdict  for  the  Grown,  therefore,  on  the  first  four  counts,  will 
remain  undisturbed. 

Judgment   to   be   entered   on   the  first  four  counts : 
arrested  on  the  others. 


1846. 
Feb.  12. 

[828] 


DOE  D.  WILLIAM  ANGELL  v.  BENEDICT  JOHN 
ANGELL  ANGELL. 

(9  Q.  B.  328—860 ;  S.  C.  15  L.  J.  Q.  B.  193;  10  Jur.  705.) 

Although  the  general  rule  is,  that,  to  take  by  purchase  under  a  devise  to 
the  male  heirs  of  W.,  the  taker  must  be  both  a  male  and  very  heii*,  yet 
the  rule  may  be  controlled  where  the  rest  of  the  devise  shows  that  the 
devisor  intends  to  give  the  preference  to  a  male  descendant  of  W.,  tracin^^ 
his  descent  entirely  through  males,  over  a  descendant,  male  or  female,  who 
should  be  heir  general  of  W.  but  not  trace  a  descent  entirely  through 
males :  and  ;the  descendant,  so  apparently  preferred,  will  take  to  the 
exclusion  of  the  heirs  general  of  W.  and  of  the  devisor. 

As  where,  to  the  words  **male  heirs  of  W.,"  was  added  **if  any  such 
there  be,"  and  the  rest  of  the  devise  showed  that  the  devisor  knew  that  the 
heir  general  of  W.,  who  traced  through  a  female,  was  a  male,  and  yet  a 
remainder  was  limited  over  to  him  upon  failure  of  male  heirs  of  W. ;  and 
the  devisor  added  that  the  males  were  to  take  place  first,  as  long  as  there 
were  any,  through  every  descent ;  and  also  added,  to  the  words  of  purchase 
**male  heirs  of  W.,  if  any  such  there  be,"  the  words  of  limitation  '*and 
their  male  heirs  for  ever." 

J.,  seised  in  fee,  leased  for  sixty-one  years,  for  a  term  expiring  in  1837, 
within  five  years  after  the  passing  of  the  Beal  Property  Limitation  Act» 
1833  (3  &  4  Will.  lY.  c.  27).  From  J.*s  death,  which  happened  more  than 
twenty  years  hefore  the  passing  of  the  Act,  B.  received  the  rent  reserved  on 
the  lease,  down  to  its  expiration ;  and  he  then  entered  into  possession :  and 
afterwards  W.,  within  five  years  after  the  passing  of  the  Act,  brought 
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ejectment  against  B.,  claiming  to  be  entitled,  as  J.'s  devisee,  immediately        dqs  d. 
on  J.'s  death.  Akorll 

Held  that,  under  sect.  9,  the  action  would  have  been  barred  by  B.'s  ^• 

receipt  of  the  rent ;  but  that  it  was  preserved  by  sect.  15  for  five  years  after 
the  passing  of  the  Act  (1). 

Ejectment  for  land  in  Surrey. 

On  the  trial,  before  Tindal,  Ch.  J.,  at  the  Surrey  Summer  ' 

Assizes,  1848,  it  appeared  that  John  Angell  had  died  seised  in 
fee  of  the  land  in  1784.  The  property  was  then  under  lease  from 
the  devisor  to  one  Weston  for  a  term  of  sixty-one  years,  which 
expired  at  Michaelmas,  1887.  The  lessor  of  the  plaintiff  claimed 
under  the  will  of  the  said  John  Angell,  and  commenced  this  action 
of  ejectment  in  the  year  1887,  immediately  after  the  expiration  of 
the  lease,  and  within  five  years  after  the  passing  of  stat.  8  &  4 
Will.  lY.  c.  27  (2).    The  material  part  of  the  will  was  as  follows. 

*^  In  the  name  of  God,  Amen.  September  the  21st,  1774.  I,  John 
Angell,  of "  &c.  "  Item :  I  give  to  the  male  heirs,  if  any  such  there 
be,  of  William  Angell,  the  first  *purcha8er  at  Crowhurst,  and  father  [  '329 1 
of  my  great  grandfather,  John  Angell,  Esquire,  and  their  male  heirs 
for  ever,  all  my  lands  and  estates,  both  real  and  personal,  in  Surrey, 
Kent  and  Sussex ;  nevertheless,  subject  and  liable  to  such  conditions 
as  shall  be  hereafter  mentioned,  and  shall  not  be  otherwise  disposed 
of  and  given.  And,  if  there  be  no  male  heirs  or  descendants  of  the 
same  William,  then  I  give  those  estates,  as  specified,  to  the  male 
heirs  of  William,  or  the  first  Angell,  of  Northamptonshire,  in  order 
as  they  shall  be  found  or  made  apparent.  And,  if  there  be  none  of 
those  in  being,  or  that  shall  be  apparent,  and  plainly  and  legally 
make  themselves  out  to  be  Angells,  and  so  related  and  descended,  I 
then  give  all  my  estates  whatsoever,  both  real  and  personal,  to 
William  (3)  Browne,  Esquire,  grandson  to  Mrs.  Frances,  the  wife  of 
Benedick  Browne,  Esquire,  who  was  an  Angell,  and  to  his  male 
heirs  for  ever,  excepting  the  issue  of  his  aunt  Katherine,  who  flung 
herself  away  in  marriage ;  notwithstanding,  under  such  conditions^ 
and  with  such  restrictions  and  engagements,  and  liable  to  such 
settlements  and  enfeoffments,  as  I  shall  here,  or  at  any  time  or  any 
way  hereafter,  make  them  subject  to.  And  I  desire  notice  may  be 
taken  that,  in  all  these  givings,  my  meaning  is  that  the  estates 

(1)  Owing   to    the    lapse   of   time  meaning  of  the  expression  *' rent"  aa 

section  15  of  the  Real  Propei-tyLimita-  used  in  the  Statutes  of  Limitation; 

tion  Act,  1833  (3  &  4  Will.  lY.  c.  27),  see  po$t,  pp.  290,  29],  and  Baines  y. 

has  become  practically  obsolete.    The  Lumley  (1868)  16  W.  B.  675.— A.  C. 
decision  upon  this  part  of  the  case  is,         (2)  Boyal  Assent,  24th  July,  1833^ 
however,  a  valuable  authority  on  the         (3)  See  post,  p.  277,  note  (1). 
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Dob  d.       shall  never  be  divided,  but  always  be  in  one  hand,  and  the  males 

AKGKLL      ^  ^^^  place  first,  so  long  as  there  are  any,  through  every  descent. 

ahobll.  Whosoever  is  in  possession  of  them,  if  they  be  not  Angells,  shall 
alter  their  names  to  Angell,  and  always  write  and  call  themselves 
by  that  name,  without  any  alias  or  addition  of  any  other  name ;  and 

[  *330  ]  they  shall  always  bear  the  ^Angells'  arms,  with  all  their  quarterings, 
and  no  other.  And,  if  it  shall  so  fall  out  that  the  heirs  of  the 
Brownes  should  cease  and  fail,  then  my  will  is  that  the  male  heirs 
of  my  great  aunt  Marriott  (i)  shall  successively  take  place,  the 
males  first,  and  be  entitled  to  the  aforesaid  estates.  And,  on  failure 
of  the  Maryotts  (2),  they  shall  descend  to  the  male  heirs  of  Doctor 
Lucy,  Bishop  of  St.  David's,  if  any  he  had,  by  Martha  his  wife,  my 
great  aunt,  second  daughter  to  my  great  grandmother;  and,  in 
default  of  the  Lucys,  then  to  the  male  heirs  of  my  grtot  aunt 
Hocknall ;  and  afterwards  to  my  right  heirs,  whosoever  they  shall 
be,  in  the  male  line.  And  my  will  is  that,  if  any  Browne,  or  any 
other  person,  to  whom  these  estates  should  come,  offer  to  pawn, 
or  sell,  or  mortgage  any  part  of  them,  on  manifestation  (d)  proof 
thereof,  the  next  in  succession  shall  immediately  be  entitled  to  and 
take  possession  of  the  whole ;  and  the  same  shall  be  if  they  do  not 
forthwith  alter  their  names  as  required,  or  if  they  should  in  anywise 
contest  in  law  or  ofifer  to  oppose  this  my  will,  especially  in  regard 
to  the  copyhold  estate  in  Lambeth,  or  neglect  or  be  deficient  iii 
the  performance  of  what  I  desire  in  it."  ''John  Angell  (l.s.). 
September  26th,  1775.     Signed  and  sealed,"  &c.    (Attestation.) 

The  lessor  of  the  plaintiff  claimed  as  the  heir  male  of  William 
Angell,  the  first  purchaser  of  Crowhurst,  and  offered  evidence  by 
which  he  traced  his  descent,  entirely  through  males,  from  Thomas, 
the  ninth  son  (sixth  of  those  who  survived  their  father)  of  John 
Angell,  called  The  Caterer,  who  was  the  eldest  son  of  William,  the 
first  purchaser  of  Crowhurst,  according  to  the  following  pedigree 
(p.  278). 
[  382  ]  r|;he  defendant  was,  as  appears  by  this  pedigree,  the  heir  general 

of  the  devisor,  and  also  of  William  Angell,  the  first  purchaser  of 
Crowhurst,  tracing  his  descent  through  a  female,  Frances  Browne, 
the  daughter  of  William  Angell,  third  son  of  John  The  Caterer. 
Upon  the  devisor's  death,  in  1784,  the  father  of  the  defendant  had 
entered  into  possession  of  the  estates,  and  changed  his  name  to 
Angell,  and  had  received  the  rent  of  the  land  in  question,  reserved 

(1)  Sic.  (3)  Sic. 

(2)  Sic. 
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Doe  <l  by  the  lease,  until  his  death  in  1786,  from  which  time  the  rent  was 
V.  received  by  the  present  defendant  until  the  expiration  of  the  lease 

ahoell.  Jj^  1887,  and  he  thenceforth  continued  in  possession  of  the  property 
till  the  commencement  of  the  action. 

It  was  contended,  on  behalf  of  the  defendant,  that,  supposing  the 
pedigree  of  the  lessor  of  the  plaintiff  to  be  established,  he  must  still 
fail,  as,  first,  under  the  words  of  the  will,  it  was  necessary  that  a 
person  claiming  as  heir  male  should  be  heir  general  to  William,  the 
first  purchaser,  as  well  as  male ;  and,  secondly,  the  remedy  was 
barred  by  stat.  8  &  4  Will.  IV.  c.  27,  s.  9.  The  defendant  also 
denied  that  the  lessor  of  the  plaintiff  had  proved  his  descent. 
Leave  was  reserved  to  move  to  enter  a  nonsuit  on  the  points  of 
law;  and  the  case  was  left  to  the  jury  on  the  facts.  Verdict  for 
plaintiff. 

In  Michaelmas  Term,  1848,  Thesiger  obtained  a  rule  nisi  for  a 
nonsuit,  or  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  evidence. 

Shee,  Serjt.,  Petersdorff  and  BoviU  showed  cause  (i) : 

[  *3S3  ]  First,  as  to  the  effect  of  the  devise.  The  will  contains  a  *clear 
special  designation  of  an  heir  male,  other  than  the  heir  general : 
he  must  be  a  male  descendant  claiming  through  a  succession  of 
male  heirs.  The  person  so  designated  was  John  Angell,  the  father 
of  the  lessor  of  the  plaintiff.  The  case  on  the  other  side  rests  on 
the  doctrine  in  Go.  Litt.  24  b,  where  the  diversity  between  a  descent 
and  a  purchase  is  illustrated  as  follows.  "When  a  man  giveth 
lands  to  a  man  and  the  heirs  females  of  his  body,  and  "  (the  man 
to  whom  the  gift  is  made)  ''dieth,  having  issue  a  son  and  a 
daughter,  the  daughter  shall  inherit ;  for  the  will  of  the  donor  (the 
statute  working  with  it)  shall  be  observed.  But  in  case  of  a  pur- 
chase it  is  otherwise :  for  if  A.  have  issue  a  son  and  a  daughter, 
and  a  lease  for  life  be  made,  the  remainder  to  the  heirs  females  of 

(1)  The  argument  on  the  points  of  cause  against  the  rule ;  and  the  Coubt 
law,  reported  in  the  text,  was  heard  in  (stopping  Sir  F.  Thuiger,  Attorney- 
Trinity  and  Michaelmas  Terms  (June  General,  Channdl,  Serjt.  and  Peacock^ 
8th  and  November  14th  and  18th),  contra)  said,   that  there  must  be    a 

1844,  by  Lord  Denman,  Ch.  J.,  Fat-  new  trial  on  payment  of  costs.  Sir 
teson,  Williams  and  Coleridge,  J  J.  F.  Theaiger,  Attorney-General,  then 
In  Michaelmas  Term  (November  17th),  prayed  for  the  judgment  of  the  Court 

1845,  before  Lord  Denman,  Ch.  J.,  on  the  points  of  law;  and  the  case 
Patteson  and  Williams,  JJ.,  the  case  stood  oyer  to  Hilary  vacation  (Feb- 
was  argued  as  to  the  facts,  when  8hee,  ruary  12th),  1846;  when  judgment  was 
Serjt.,  FeUrsdorff  and  Bovill  showed  delivered  as  after  stated,  p.  2tt7. 
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the  body  of  A.,  A.  dieth,  the  heir  female  can  take  nothing,  because       Dosd. 
she  is  not  heir ;  for  she  mast  be  both  heir  and  heir  female,  which  «. 

she  is  not,  because  the  brother  is  heir,  and  therefore  the  will  of  ahobll. 
the  giver  cannot  be  observed,  because  here  is  no  gift,  and  therefore 
the  statute  cannot  work  thereupon.  And  so  it  is  if  a  man  hath  a 
son  and  a  daughter,  and  dieth,  and  lands  be  given  to  the  daughter, 
and  the  heirs  females  of  the  body  of  her  father,  the  daughter  shall 
take  nothing  but  an  estate  for  life,  because  there  is  no  such  person, 
she  being  not  heir.  But  where  a  gift  is  made  to  a  man,  *and  to  [  *^^^  ] 
the  heirs  female  of  his  body,  there  the  donee  being  the  first  taker 
is  capable  by  purchase,  and  the  heir  female  by  descent,  secundum 
formam  doni :  and  therefore  Littleton  purposely  added  these  words, 
who  ought  to  inherit."  But  the  text  of  Littleton,  on  which  Lord 
Coke  is  commenting,  sect.  22,  does  not  warrant  this  limited  inter- 
pretation. In  Hargrave's  note  (8)  on  this  passage,  though  the 
general  doctrine  stated  by  Lord  Coke  is  supported,  it  is  admitted 
that  an  exception  prevails  where  there  are  grounds  for  inferring 
a  special  designation.  And  there  are  such  grounds  in  this  will. 
It  it  true  that  Lord  Coke's  doctrine  was  supported  up  to  1722 : 
Counden  v.  Gierke  (i),  AshenhursVs  case  (2)  there  cited,  Southcott  v. 
Stowell  (3),  Starling  v.  Ettrick  (4),  Lord  OssuUton^s  case  (5),  Dawes 
V.  Ferrers  (6),  in  1722.  But  other  cases,  some  much  later  than 
1722,  have  established,  in  opposition  to  Coke's  doctrine,  that  a 
limitation  to  the  heirs  special  of  the  body  by  purchase  will  take 
effect  in  favour  of  the  designated  heir  of  the  body,  though  he  or  she 
be  not  the  heir  general.  Pibus  v.  Mitford  (7)  is  a  decision  to  that 
effect,  in  26  Car.  II.  In  Boreman  v.  Yeat  (8)  (12  Car.  II.)  the  son  of 
a  second  wife  was  allowed  to  take  under  a  limitation  to  heirs  male 
by  the  second  wife,  though  he  was  not  strictly  heir  (there  being  a 
son  of  the  first  wife),  because  the  settlement  appeared  to  be  made 
as  a  provision  for  the  issue  of  the  two  marriages.  In  Baker  v. 
WaU  (9)  (a.d.  1697)  a  devise  was  to  devisor's  eldest  son  D.  and  his 
heirs  male  *for  ever ;  if  a  female,  his  next  heir  should  allow  her  an  [  *336  ] 
annuity  out  of  the  lands,  and  hold  the  rest  to  him  and  his  heirs 
male  for  ever :  and  the  heir  general,  being  a  female,  was  excluded, 
because  the  will  implied  that  by  heir  male  was  meant  a  special 

(1)  Hob.  29,  31  (5th  ed.);  8.   C.         (6)  2  P.  Wms.  1. 
Moore,  860.  (7)  1  Vent.  372,  381. 

(2)  Hob.  34.  (8)  1  Ca.  Gh.  145  (cited  in  Davy  v. 

(3)  Freem.  C.  B.  216,  225.  Davy). 

(4)  Preo.  Oh.  54.  (9)  1  Ld.  Bay.  185;  S.  C.  cited  in 

(5)  3  Salk.  336.  1  Str.  41. 

18—2 
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Dob  d.       kind  of  heir  other  than  the  heir  general.    In  Brown  v.  Barkham  (i) 
«.  (a.d.  1716)  Lord  Gowpbb  held  clearly  that,  under  a  devise  to  the 

AvoBLL.  jjgjj^g  meAe  of  the  body  of  the  devisor's  great  grandfather,  a  male 
descendant  of  a  younger  son  could  take,  though  the  daughter  of  an 
elder  son  was  heir  general :  and,  instead  of  founding  his  decree  on 
special  circumstances,  he  expressly  denied  Lord  Coke's  proposition. 
In  WiUs  V.  Palmer  (2)  (a.d.  1770),  under  a  settlement  to  the  heirs 
male  of  the  body  of  the  settlor,  his  son  by  a  second  wife  was  held 
to  be  entitled  in  preference  to  the  heir  general,  the  daughter  of  a 
deceased  elder  son.  In  Goodtitle  d.  Weston  v.  Burtenahaw  (3)  (a.d. 
1772)  an  estate  was  settled,  after  the  decease  of  N.  and  his  intended 
wife,  to  the  first  and  other  sons  of  the  marriage  in  tail  male,  and, 
after  certain  other  limitations  which  failed,  to  the  heirs  female  of 
the  marriage  and  her  or  their  heirs :  there  were  three  sons  of  the 
marriage ;  two  died  without  issue ;  the  third  left  a  son,  who  died, 
leaving  a  daughter  and  only  child.  There  were  six  daughters  of 
the  marriage,  all  of  whom  died  except  one,  who  was  the  wife  of  the 
lessor  of  the  plaintiff:  the  defendant  claimed  under  a  purchase 
from  the  daughter  of  the  surviving  son,  who  was  N.'s  grand- 
[  ♦836  ]  daughter  *and  heir-at-law.  It  was  objected  that  the  wife  of  the 
lessor  of  the  plaintiff  was  not  the  very  heir,  but  the  granddaughter 
was  heir,  and  therefore  the  former  did  not  answer  to  the  descrip- 
tion of  heir  female  in  toto :  but  this  objection  was  clearly  overruled. 

In  all  these  cases  the  heir  specially  designated  was  held  entitled, 
though  not  heir  general.  At  the  time  of  the  writing  of  Hargrave's 
note  they  had  not  been  all  decided:  and,  in  a  note,  (2),  to  Co. 
Litt.  164  a,  he  says,  after  referring  to  the  former  note :  '*  Since 
the  writing  of  that  note,  a  case  has  been  published,  in  which  the 
Court  of  King's  Bench,  after  three  arguments,  decided  against 
applying  the  rule  to  a  will " ;  and  he  then  refers  to  WiUs  v. 
Palmer  (2).  Coke's  doctrine  is  also  considered  by  the  text  writers 
to  be  now  overruled :  2  Jarman  on  Wills,  7 — 9,  Burton's  Elemen- 
tary Compendium,  258  (6th  ed.),  1  Roberts  on  Wills,  426,  427  (8rd 
ed.),  1  Powell  on  Devises,  819,  &c.  (8rd  ed.).  Lord  Cowpeb's 
decree  in  Brown  v.  Barkham  (i)  was  afterwards  confirmed  by  Lord 
Habdwigeb  :  Newcoman  v.  Bethlem  Hospital  (4). 

It  is  clear  in  the  present  case,  from  the  whole  of  the  will,  that 

(1)  1  Str.  86 ;  8,  C.  Preo.  Ch.  442,  (3)  Feame's  Cont.  Bern.  670.  Ap- 
461 ;  and,  as  Newcomen  y.  BarkJuim,      pendix,  No.  1. 

2  Vem.  729 ;  1  Eq.  Ca.  Abr.  215.  (4)  Ambl.  8. 

(2)  6  Burr.  2616. 
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ihe  devisor  meant  to  prefer  such  a  particalar  male  heir  aa  he       Dead, 
describes  to  any  other.  He  assumes  the  existence  of  a  descendant  (i)  ,,. 

of  Mrs.  Browne,  who  was  an  Angeli ;  yet  he  overlooks  her  issue :  ahobli.. 
he  must  have  known  that  such  descendant  was  heir  general ;  and, 
had  *he  not  understood  that  the  heir  general  was  superseded  by  [  *^97  ] 
the  heir  specially  designated,  he  would  not  have  devised  the  estates 
to  that  heir  in  remainder,  inasmuch  as  he  would  have  them  as  heir- 
at-law.  The  devisor  directs  that  the  estate  shall  "  always  be  in  one 
hand  " :  but  this  might  be  defeated  if  they  went  to  females :  and 
he  accordingly  endeavours  to  prevent  parceners  from  taking,  by 
exhausting  the  male  heirs. 

(CoLEBiDOE,  J. :  Might  it  not  be  said,  on  the  other  hand,  that  this 
showed  his  apprehension  that  the  estates  might  come  to  a  female 
under  the  earlier  words  of  the  devise  ?) 

The  issue  of  Eatherine,  the  aunt  of  the  then  heir  general,  are  never 
to  take  till  after  the  Brownes.  The  devise  of  the  remainder  to 
heirs  male  must  be  construed  as  pointing  to  heirs  male  of  the 
body :  Lord  OsmUtorCs  case  (2).  Here  is  a  special  exclusion,  to 
carry  which  into  effect  the  devisor  gives  to  relations  of  whose  exist- 
ence he  did  not  know.  He  had  one  object,  namely,  that  the  taker 
of  the  estates  should  be  male  heir  and  special  heir. 

(GoLBBiDGE,  J. :  What  meaning  has  ''  descendants  "  ?) 

•  It  means  persons  descended  through  males.  In  devises  the  ordinary 
interpretation  will  be  given :  and  all  the  expressions  here  point  to 
persons  of  the  male  line.  Thus :  *'  the  males  to  take  place  first,  so 
long  as  there  are  any,  through  every  descent" :  in  which  there  is 
no  ambiguity.  It  may  therefore  be  argued  that  such  words  as  are 
used  in  this  will  are  not  contemplated  by  Coke :  and  therefore  it  is 
scarcely  necessary  to  controvert  his  general  doctrine.  The  intro- 
duction of  the  words  "heirs  male  of  the  body  "would  make  no 
difference;  "heirs  male"  simply  would  have  the  same  effect: 
2  Powell  on  Dev.  428,  8rd  ed.  This  agrees  with  the  view  taken 
in  ^Bemal  v.  Bernal  (3).  Where  a  devise  is  to  male  heirs,  it  is  to  [  •338  ] 
a  class,  and  the  party  takes  an  estate  tail  passing  through  the  male 

(1)  Called    in    the    will    William  Mrs.  Frances  Browne  then  alive  was 

Bzowne.    William  Browne,  however,  Benedict,  the  defendant's  father. 

(according  to  the  pedigree)  died  some  (2)  3  Salk.  336. 

years  before  the  first  making  of  the  (3)  45  E.  B.  330  (3  My.  &  Cr.  559). 
will;    and   the   only   grandchild   of 
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Dob  d.       line.    If  this  language  makes  land  go  through  the  male  line,  why 
9.  should  not  the  same  language  make  it  come  through  the  male 

AHOBLL.  lijjey  jn  oddiev.  Woodford  (i)  it  was  held  that  the  designation 
**  eldest  and  every  other  male  lineal  descendant "  was  inapplicable 
to  a  male  claiming  in  part  through  a  female. 

Secondly,  even  assuming  it  to  be  rightly  objected  that  the  lessor 
of  the  plaintiff  has  not  twenty  years  from  the  expiration  of  the 
lease  to  bring  his  action,  he  is  within  the  protection  of  stat.  8  &  4 
Will.  IV.  c.  27,  s.  15. 

But  it  may  be  questioned  whether  the  protection  of  sect.  15  is 
wanted  at  all.  The  twenty  years  may  run,  not  from  1784,  when 
the  defendant's  father  first  received  the  rent,  but  from  the  expira- 
tion of  the  lease  in  1887.  If  this  be  not  so,  in  cases  where  such  a 
lease  expires  just  after  the  Act  the  rightful  claimant  will  be  barred, 
but  not  where  it  expires  just  before;  a  consequence  surely  not 
intended.  Sect.  2  (2)  overrides  the  whole  Act.  The  word  "  rent " 
there  does  not  include  rents  reserved  on  leases  for  years,  but  is 
confined  to  rents  existing  as  inheritances,  distinct  from  the  land, 
and  for  which,  before  the  statute,  an  assize  would  lie :  Paget  v. 
Foley  {8),  Orant  v.EUisiA.  Doe  d.  Davy  v.  Oxenham{b)  decided 
that  neglect  to  receive  the  rents  reserved  on  a  term  does  not  bar 
the  right  of  the  reversioner  to  recover  in  ejectment  within  twenty 

[  *ii89  ]  years  of  the  expiration  of  *the  term.  Sect.  5  taken  alone  will  give 
the  lessor  of  the  plaintiff,  who  claims  as  reversioner  expectant  on 
the  determination  of  the  lease,  twenty  years  from  such  determina- 
tion. Sect.  7  is  prospective  only:  Doe  d.  Evans  v.  Page  (6).  In 
sect.  8  the  receipt  of  rent  clearly  means  the  receipt  of  rent-charge  ; 
else  it  could  not  be  received  by  a  tenant  at  will.  Then,  assuming 
that  sect.  9  applies  to  this  case,  it  is  important  to  observe  that,  at 
the  time  when  the  statute  passed,  if  a  lease  were  subsisting,  the 
right  of  entry  was  preserved  until  the  determination  of  the  lease  : 
Orrell  v.  Maddox  (7) :  and  the  adverse  receipt  of  rent  for  more  than 
twenty  years,  during  the  continuance  of  the  lease,  did  not  deprive 
the  party  of  his  right  of  entry  upon  its  determination :  Doe  d.  Cook 
V.  Danvers  (8) :  the  possession  of  the  lessee  constituted  a  seisin  by 

(1)  46  E.  B.  331  (3  My.  &  Or.  584).      See  Dean  and  Chapter  of  Ely  v.  CcwA, 

(2)  Eepealed  by  37  &  38  Vict.  c.  67,      15  M.  &  W.  617. 

8. 9,  and  re-enacted  by  8. 1  of  that  Act.  (5)  56  B.  B.  662  (7  M.  &  W.  131). 

—A.  C.  (6)  5  Q.  B.  767. 

(3)  42  B.  B.  698  (2  Bing.  N.  C.  (7)  Bunnington  on  Ejectment,.  57 
679,  688).  (2nd  e<L). 

(4)  60  B.  B.  694  (9  M.  &  W.  113).  (8)  7  East,  299,  321. 
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the  party  entitled  to  the  reversion :  BusKby  y.  Dixon  (i).  This  state  Dok  d. 
of  the  law  is  adverted  to  in  the  First  Report  of  the  Commissioners  ^^^^ 
on  the  Law  of  Real  Property,  p.  47.  "  Where  rent  is  reserved  on  ^o/kll. 
a  lease,  we  consider  it  more  reasonable  that  the  limitation  should 
ran  from  the  time  when  the  rent  began  to  be  received  by  a  person 
claiming  adversely,  so  that  there  shall  not  be  a  new  period  of  limi- 
tation from  the  expiration  of  the  lease.  The  receipt  of  rents  and 
profits  is  equivalent  to  the  occupation  of  the  soil ;  the  person  who 
is  in  the  receipt  of  them  can  do  nothing  more  to  establish  his  right, 
and  the  person  to  whom  they  are  denied  is  virtually  dispossessed. 
Where  no  rent,  or  only  a  nominal  rent,  is  reserved,  very  slight 
negligence  can  ♦be  imputed  to  the  reversioner  in  merely  not  requir-  [  '340  ] 
ing  a  recognition  of  his  title  from  the  tenant,  and  in  such  cases,  till 
the  expiration  of  the  lease,  we  think  there  should  not  be  a  com- 
mencement of  adverse  possession  to  bar  the  landlord.  Any  rent 
less  than  twenty  shillings  a  year  may  for  this  purpose  be  considered 
nominal."  Sect.  9  was  introduced  with  the  intention  of  carrying 
out  this  view,  and  was  to  operate  immediately  on  the  statute 
passing.  Sect.  14  points  out  a  means  of  protecting  claimants  in 
future :  but,  in  order  to  avoid  the  hardship  upon  reversioners  at 
the  time  of  the  Act  passing,  sect.  15  is  introduced,  which  preserves 
the  right  in  this  and  similar  cases,  the  present  action  being  com- 
menced within  the  limited  period  of  five  years  from  the  passing  of 
the  Act.  It  rather  seems  that  the  meaning  of ''  rent,"  in  the  earlier 
part  of  sect.  15,  is  the  same  as  in  sect.  2 ;  that  is,  a  distinct  inherit- 
ance. "Profits"  may  refer  to  equitable  profits:  but,  upon  the 
most  extensive  construction  of  the  word  ''  rent,"  the  plaintiff  is 
clearly  protected ;  for  there  was  not,  as  the  law  stood  before  the 
Act,  a  receipt  of  rent  adverse  to  the  reversioner ;  and  the  term 
''  adverse  "  is  decided  to  have  been  used  with  reference  to  the  law 
as  it  stood  when  the  Act  passed :  Nepean  v.  Doe  d.  Knight  (2),  Doe 
d,  Jones  v.  Williams  {a),  Lessee  0' Sullivan  v.  McSwiney(4.),  Lord 
Shannon  v.  Hodder{6).  Here,  therefore,  the  receipt  of  rent  was 
not  adverse  to  the  lessor  of  the  plaintiff  in  the  sense  of  sect.  15  ; 
the  same  hardship  will  follow  from  an  opposite  construction  as 
would  have  followed  in  Doe  d.  Evans  v.  *Page  (6),  from  holding  [  •341  ] 
sect.  7  to  be  other  than  prospective. 

(1)  27  B.  R  362  (3  B.  &  C.  298).  Excli.  Bep.  Ill,  119. 

(2)  46  B.  B.  789  (2  M.  &  W.  894,  (5)  2  Brady,  Adair  &  Moore*8  Irish 
911,912).  Law  Bep.  223. 

(3)  44  B.  B.  421  (6  Ad.  &  EL  291).  (6)  5  Q.  B.  767. 

(4)  Long;field  ft  Townshend's  Irish 
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Doi  d.  (Pattbson,  J. :  The  word  '^interest "  in  the  latter  part  of  seet.  15 

°^^      aeems  to  be  a  mistake  for  "  rent.") 
ahokll. 

A  man  who  has  rent  issuing  out  of  land  has  an  interest. 

(Patteson,  J. :  He  does  not  ''recover"  interest. 

LoBD  Denman,  Ch.  J. :  Suppose  I  am  wrongfully  in  possession 
for  fifteen  years,  and,  six  years  before  the  passing  of  the  Act,  I 
make  a  lease  which  has  not  expired  when  the  Act  passes :  then, 
though  I  should  have  held  for  twenty  years,  has  the  rightful  owner 
still  five  years  from  the  passing  of  the  Act  ?) 

He  has. 

(Coleridge,  J. :  If  I  had  not  made  the  lease,  twenty  years  would 
have  expired,  and  the  possession  would  be  adverse ;  yet  you  admit 
that  possession  under  the  lease  is  possession  of  the  landlord.) 

Of  the  rightful  landlord. 

(Coleridge,  J. :  If  "  rent  *'  is  used  for  a  rent  reserved  in  a  lease, 
in  what  case  can  any  receipt  of  rent  be  adverse  ? 

Patteson,  J. :  If  my  tenant  under  a  lease  paid  to  a  stranger,  I 
might,  under  the  old  law,  treat  that  as  a  forfeiture,  or  wait  till  the 
lease  expired:  but  now,  by  sect.  9,  payment  to  any  other  is  an 
adverse  possession  by  such  other ;  and  if  I  wait  I  lose  my  action.) 

That  is  exactly  the  case  which  sect.  15  was  meant  to  provide  for. 
If  sect.  9  applies,  so  does  sect.  15,  which  clearly  was  inserted  to 
prevent  sect.  9  from  working  hardship.  If  sect.  15  does  not  apply, 
neither  does  sect.  9. 

Sir  F.    Tkesigery    Solicitor-General,    ChanneU,    Serjt.,  Platt^ 
Humphiy  and  Peacock,  contra: 

First :  by  the  words  "  male  heirs,'*  with  the  superadded  words 
[  *342  ]  of  limitation  "  their  male  heirs  for  ever,"  the  testator  *meant  the 
person  who  should  answer  the  character  of  heir  and  male,  that  is, 
very  heir  and  male.  It  is  admitted  that,  if  the  construction  were 
to  be  on  these  words  as  words  of  limitation,  occurring  in  a  deed, 
the  word  ''  male  "  must  be  rejected,  and  the  estate  would  be  a  fee  : 
Co.  Litt.  27  a.  But,  in  a  devise,  the  law  in  general  will  superadd 
to  the  words  "  heirs  male,"  used  only  as  words  of  limitation,  the 
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words  "  of  the  body : "  Lord  Ossvhton's  case  (i),  Co.  Litt.  27  a ;  yet        Dob  d. 
even  in  such  case,  if  the  other  parts  of  the  will  show  that  the  devisor  «. 

did  not  mean  to  restrict  the  descent  to  heirs  of  the  body,  the  law  anqbll. 
will  not  violate  the  intention  by  importing  **  heirs  of  the  body," 
bat  rather  will  reject  the  term  ''  male  "  as  in  a  deed,  to  effect  the 
general  intention.  Here,  however,  the  words  are  of  purchase,  and 
not  limitation  simply,  but  with  similar  words  of  limitation  super- 
added: and  it  is  contended,  on  the  other  side,  that  the  law  con- 
strues this  limitation  as  *'  heirs  of  the  body,"  and  that  the  words  of 
purchase  are  to  be  construed  in  the  same  way,  and  that  therefore 
**  heirs  male  "  must  be  "  heirs  male  of  the  body." 

There  is  a  clear  distinction  between  heirs  male  of  the  body 
claiming  by  descent,  and  as  purchasers:  the  former  must  take 
entirely  through  males;  the  latter  need  not.  And,  to  take  as 
heir  male  of  the  body  by  purchase,  the  taker  mast  be  both  heir  of 
the  body  and  actual  heir.  So,  according  to  the  passage  cited  on 
the  other  side  from  Co.  Litt.  24  b,  a  person  must  be  both  heir  and 
female  to  take  by  purchase  under  the  words  in  a  devise  to  heirs 
female  of  the  body.  This  view  is  supported  in  Hargrave's  note. 
The  rule  was  generally  considered  to  have  been  contradicted  by 
Broim  V.  *Barkham  (2),  where  Lord  Chancellor  Cowpbr  denied  the  [  '3*3] 
distinction  between  descent  and  purchase  so  far  as  it  applied  to  a 
limitation  in  which  the  body  out  of  which  the  heir  was  to  come  was 
^particularly  mentioned  or  described ;  but  Lord  Habdwicke,  upon  a 
bill  of  review,  in  Newcoman  v.  Betfdem  Hospital  (8),  admitted  Lord 
Coke's  doctrine,  and  professed  to  decide  on  special  circumstances : 
note  (8)  to  Co.  Litt.  24  b.  Lord  Cowper's  opinion  was  confirmed 
by  this  Court  in  Wills  v.  Palmer  (4)  and  Goodtitle  d.  Weston  v. 
Burtenshaw  (5),  so  far  as  to  allow  special  circumstances  to  control 
the  general  rule :  but  even  this  qualification  of  the  general  rule  has 
been  disputed :  Chambers  v.  Taylor  ifi). 

Bat,  if  the  rule  be  impeached  to  this  extent,  the  only  consequence 
will  be  that  recourse  must  be  had  to  the  principle  of  that  class  of 
cases,  noticed  in  Fearne's  Cont.  B.  p.  213,  in  which  it  has  been  held 
that,  if  the  testator  show  by  express  words,  or  if  it  must  necessarily 
be  inferred,  that  he  meant  a  person  to  take  as  particular  heir,  who 
was  not  general  heir,  his  intention  will  be  carried  into  execution. 

(1)  3  Salk.  336.  (4)  5  Burr.  2615. 

(2)  1  Str.  35 ;  8.  C.  Prec.  Ch.  442,  (6)  Fearne's  Ck)nt  E.  570.  Ap- 
461 ;  and,  as  Newcomcn  y.  Barkham,  2      pendix,  No.  1. 

Vera.  729;  1  Eq.  Ca.  Abr.  215.  (6)  45  E.  E.  94  (2  My.  &  Cr.  376, 

(3)  Amb.  8.  381,  385). 
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Dob  d.        Thus,  such  intention  mB.y  be  inferred,  if  a  man  give  land  in  borough 
'  «.  English  to  the  heir  of  his  land  in  borough  English,  as  in  the  case 

A2f OELL.  p^|.  jjj  Cowndcn  v.  Gierke  (i).  Or  the  case  cited  in  Pibus  v.  Mitford  (2) 
(and  mentioned  by  Hargrave  as  one  of  those  opposed  to  Lord  Coke's 
doctrine),  where  a  man,  having  three  daughters  and  a  nephew,  gave 
his  daughters  2,000Z.,  and  gave  the  land  to  his  heir  male,  provided 

[  *844  1  that,  if  his  daughters  ^troubled  his  heir,  then  the  devise  of  the 
2,000Z.  should  be  void.  Baker  v.  WaU  (a)  is  a  similar  case.  There 
a  testator  devised  Dumsey  to  D.,  his  eldest  son,  **  to  him  and  his 
heirs  males  for  ever,  if  a  female,  my  next  heir  shall  allow  and  pay 
to  her  200Z.  in  money  or  12Z.  a  year  out  of  the  rents  and  profits  of 
Dumsey,  and  shall  have  all  the  rest  to  himself,  I  mean  my  next 
heir,  to  him  and  his  heirs  male,  for  ever."  And  the  Court  said 
that,  if  a  party  take  notice  that  he  has  a  right  heir,  and  specially 
exclude  him,  and  then  devise  to  another  by  the  name  of  heir,  this 
shall  be  a  special  heir  to  take.  To  these  may  be  added  the  cases 
where  the  testator  takes  notice  that  by  the  word  ''heir  *'  he  means 
some  one  whose  ancestor  is  living.  Such  are  James  v.  Richardson  (4) 
and  Darbison  d.  Long  v.  Beaumont  (6).  But  there  is  no  case  where 
the  words  ''  heirs  male,*'  standing  alone  and  unexplained,  as  words 
of  purchase,  have  been  held  to  exclude  the  heir  general,  or,  in 
other  words,  where  the  law  has  supplied,  against  such  heir,  in 
favour  of  a  purchaser,  the  words  '*  of  the  body.*'  Coke's  rule  has 
been  repeatedly  recognised ;  and,  even  where  it  has  been  qualified, 
its  validity,  as  applicable  to  such  a  general  description,  has  been 
admitted :  Ashenhursfs  case  (6),  2  Bol.  Abr.  416,  tit  Bemainder, 
(F)  pi.  5,  Counden  v.  Gierke  (7),  Starling  v.  Ettiick  (a),  Dawes  v. 
Ferrars  (9),  Wills  v.  Palmer  {lo),    Baylby,  J.,  in  Doe  d.  Winter  v. 

[*846]  Perratt  (ii),  goes  through  the  cases,  and  clearly  ^understands  the 
general  rule  to  be  as  now  contended  for  by  the  defendant.  The 
same  principle  is  adopted  in  the  judgments  of  Taumton  and  Bosan- 
QUBT,  JJ.,  in  Doe  d.  Winter  v.  Peiratt  (12)  in  the  House  of  Lords. 

As  to  the  evidence  furnished,  in  this  case,  of  the  devisor's  intent, 
the  words  of  limitation  are  to  be  looked  at;  and  it  is  therefore 

(1)  Hob.  29,  34  (5th  ed.).  (8)  Prec.  Ch.  54. 

(2)  1  Vent.  381.  (9)  2  P.  Wms.  1. 

(3)  1  Ld.  Bay.  185.  (10)  5  Burr.  2626. 

(4)  2  (T.)  Jones,  99;  T.  Bay.  330;  ()1)  5  B.  &  C.  48,  93.    Affirmed  in 

1  Vent.  334.     See  BurckeU  v,  Durdanty  Dom.  Proc. ;  Doe  d.  Winter  v.  Perratt, 

2  Vent.  311.  57  B.  B.  60  (10  Bing.  198) ;  6  Man.  & 

(5)  1  P.  Wms.  229.  G.  314;  8.  C.  9  CI.  &  Fin.  606. 

(6)  Cited  Hob.  34.  (12)  57  B.  B.  60  (9  CI.  &  Pin.  606, 

(7)  Hob.  29,  31 ;  8.  C.  Moore,  860.  617,  625). 
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important  to  ascertain  whether  the  testator  could  by  possibility       Dosd. 
have  meant  "  heirs  male  of  the  body."    In  the  expression  "  if  there  «. 

be  no  male  heirs  or  descendants,"  "  descendants  *'  could  not  mean  akqell. 
the  same  thing  as  ''  male  heirs : "  in  its  technical  sense,  the  word 
''descendants"  includes  collateral  as  well  as  lineal  heirs:  it  com- 
prehends those  who  take  by  descent  in  contradistinction  from  those 
who  take  by  purchase.  But,  from  the  subsequent  devise,  by  the 
same  words  "his  male  heirs  for  ever,"  to  William  Browne,  the 
devisor  excepts  "  the  issue "  of  the  aunt  Eatherine :  the  words 
therefore  clearly  are  not  intended  to  describe  an  estate  in  tail  male, 
but  a  fee  simple,  since  there  would  otherwise  be  no  reason  for  the 
exception.  The  same  construction  must  apply  to  the  same  words 
in  the  first  part  of  the  devise.  In  the  later  words  are  directions 
which  would  be  superfluous  if  the  estate  was  to  descend  only 
through  males.  ''In  all  these  givings,  my  meaning  is  that  the 
estates  shall  never  be  divided,  but  always  be  in  one  hand,  and  the 
males  to  take  place  first,  so  long  as  there  are  any,  through  every 
descent " ;  and  "  whosoever  is  in  possession  of  them,  if  they  be  not 
Angells,  shall  alter  their  names,''  &c.  There  is  a  gift  over  to  the 
Marriotts,  if  the  "heirs"  of  the  Brownes  shall  cease.  Generally, 
tlierefore,  the  testator  contemplates  *that  a  claim  might  be  made  [  *846  ] 
through  females  under  the  limitations  to  "  male  heirs  for  ever." 
Stress  has  been  laid  upon  the  supposed  acquaintance  of  the  devisor 
with  the  state  of  the  descendants  of  John  The  Caterer.  But  there 
is  no  evidence  that  he  knew  his  own  pedigree :  the  will  rather 
shows  that  he  was  ignorant  of  it.  The  case,  therefore,  resembles 
Pearce  v.  Vincent  (i),  where  the  ignorance  of  the  testator,  as  to  the 
person  to  take  under  a  particular  limitation,  was  held  important, 
as  excluding  an  inference  supposed  to  arise  from  the  particular 
position  of  that  party.  If  the  devisor  was  ignorant  of  the  state  of 
his  family,  there  can  be  no  presumption  of  intention  at  all.  The 
Court  must  be  in  the  same  condition  as  the  devisor  with  respect  to 
knowledge. 

(Pattbbon,  J. :  That  is  so.) 

If  the  devisor  had  known  his  pedigree  he  would  not  have  dealt  in 
such  general  terms  as  "  if  any  such  there  be."  In  using  the 
expression  "  male  heirs  "  he  was  either  struggling  to  express  what 
the  law  would  have  effected  without  any  direction,  that  males  should 
be  preferred  to  females  in  every  descent,  or  to  alter  the  legal  mode 
(1)  44  B.  B.  232  (2  Keen,  230). 
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Dob  d.  of  descent,  which  he  could  not  do :  Go.  Litt  27  a,  b.  It  is  not 
^^^^  improbable,  from  these  expressions,  that  he  meant  to  give  a  fee  to 
amobll.  jjjq  person  who  should  answer  the  description  of  male  heir  of 
William  Angell,  the  purchaser  of  Crowhurst,  and  that  he  used  these 
words  to  signify  heirs  of  the  male  sex.  The'gifts  were  not  intended 
by  way  of  remainder  upon  each  other,  but  are  alternative  gifts, 
that  is,  to  one  sort  of  heir,  if  he  can  be  found,  and,  if  not,  to  another. 
[  *847  ]  At  all  events  no  stress  can  be  laid  upon  the  words  as  ^limiting  the 
words  of  purchase  to  heirs  of  the  body.  This  consideration  is 
important,  because  a  distinction  exists  as  to  the  effect  of  words  of 
purchase,  where  the  description  is  ''  heirs  of  the  body,"  and  where 
it  is  **  heirs  male"  generally.  Here  the  words  **  heirs  male"  are 
repeated  each  time,  and  are  clearly  words  of  limitation,  added  upon 
the  words  of  purchase.  Now,  where  an  estate  is  given  to  "  male 
heirs  "  by  will,  it  means  ''  of  the  body,"  because  a  gift  to  heirs 
would  be  a  fee.  That  is  the  general  ground  of  the  interpretation  in 
such  cases :  but  this  makes  it  requisite  to  examine  the  particular 
dispositions  in  the  present  case,  for  the  purpose  of  discovering 
whether  such  an  inference  arises  here.  The  general  rule  is  to  give 
effect  to  all  words  of  a  will.  If  the  first  words,  "  male  heirs,"  are 
construed  as  male  heirs  of  the  body,  the  second  words,  "  their  male 
heirs  for  ever,"  are  inoperative  altogether.  If  the  words  mean 
male  heirs  of  the  body,  Mandeville's  case  (i)  shows  that,  if  William 
Angell  of  Crowhurst  had  had  two  sons,  the  eldest  son  would  have 
taken,  but,  if  the  eldest  son  had  died  without  issue,  it  would  have 
gone  to  his  brother,  the  second  son  of  William,  heir  of  the  body  of 
William,  though  not  heir  of  the  body  of  the  eldest  son  of  William. 
Therefore,  if  the  first  words  be  held  to  mean  heirs  of  the  body  of 
William,  then  the  estate  would  go,  after  William's  death,  as  if 
entailed  on  William ;  whereas  the  words  which  follow  show  that 
this  was  not  the  meaning  of  the  devisor.  Now  the  lessor  of  the 
plaintiff  can  be  entitled  only  by  supposing  that  ''male  heirs  of 
William  Angell "  means  **  male  heirs  of  the  body  of  William." 
[  •348  ]  It  may,  at  the  least,  be  contended  that  the  devise  was  *void  for 

uncertainty.  That  was  a  ground  upon  which  some  of  the  Judges 
proceeded  in  Doe  d.  Winter  v.  Perratt  (2) :  and  it  is  discussed  by  Lord 
Eldon  in  Oddie  v.  Woodfoi'd  (s).  Or  it  may  be  considered  that  the 
devisor's  mind  was  vacillating. 

(1)  Co.  Litt.  26,  b.  (3)  45  B.  B.  331  (3  My.  &  Cr.  584, 

(2)  57  B.  B.  60  (10  Bing.  198;  6   612). 
Man.  &  G.  314 ;  5.  C7. 9  a.  &  Fin.  606). 
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(CoLBBiDGB,  J. :  Theniiis  last  expreBsion  prevails.  Dovd. 

AyawLL 

Patteson,  J.:  If  "male  heirs*'  mean  any  heirs,  why  should  he      anobll. 

say  "  if  any  such  there  be  ?  **) 

It  may  also  be  asked,  if  he  means  males,  why  it  is  afterwards  said 
that  males  are  to  take  before  females,  or  the  issue  of  the  aunt 
Eatherine  ?  Therefore  the  rule  applies,  that,  where  the  devise  is 
unexplained  or  unqualified,  the  words  must  be  construed  in  their 
primary  sense :  1  Pow.  on  Dev.  812,  818.  Here,  then,  the  word 
"heirs"  m\X8t prinid facie  be  applied  in  its  primary  sense.  Withy 
v.  Mangles  (i)  illustrates  the  general  rule,  that  words  must  have 
their  legal  effect,  even  though  there  be  strong  ground  for  suspecting 
that  the  devisor  used  them  in  ignorance  of  the  principle  upon  which 
they  would  be  construed. 

There  are,  then,  three  points  of  construction  in  favour  of  the 
defendant  1.  The  devise  describes,  not  the  heirs  of  the  body,  but 
the  person  answering  the  description  of  male  heir:  and  then  he 
must  be  very  heir :  or,  2.  Suppose  the  words  to  be  construed  as 
heirs  male  of  the  body,  as  words  of  purchase,  the  defendant's  father, 
who  was  both  heir  of  the  body  and  male,  would  be  entitled :  or, 
8.  The  devise  was  void  for  uncertainty,  and  the  defendant  is 
entitled  as  heir-at-law. 

Secondly,  the  remedy  is  barred  by  stat.  8  &  4  Will.  IV.  c.  27, 
Sect.  9  is  retrospective  in  all  its  expressions,  and  applies  to  the 
present  case:  CuUey  v.  Doe  d.  ^Tayleraon  {2)  is  an  authority  for      [♦349] 
construing  the  limitation  clauses  retrospectively. 

(Pattbson,  J. :  The  difficulty  I  have  felt,  and  do  feel,  is  upon 
the  words  "  the  right "  "  to  bring  an  action."  The  mere  payment  by 
a  tenant  of  rent  to  the  wrong  person  gives  no  right  to  assert  the 
title ;  and  how  could  the  right  accrue  then  ?) 

It  will  accrue,  if  the  tenant,  on  demand  of  rent  by  the  rightful 
owner,  refuses. 

(Patteson,  J. :  But  that  is  not  said.) 

Payment  of  rent  to  another  will  be  a  disclaimer :  and,  after  notice 
of  it,  the  time  of  limitation  runs :  Hovenden  v.  Lord  AnnesUy  (d), 
Cholmondeley  v.  Clinton  (4)  in  Chancery,  and  Cholmondeley  v.  Clin- 
ton (5)  in  the  House  of  Lords. 

(1)  59  B.  B.  95  (10  CI.  ft  Fin.  215).      621,  624,  625). 

(2)  52  B.  B.  566  (1 1  Ad.  ft  El.  1008).         (4)  Turn,  ft  Bubs.  107,  118,  119. 

(3)  9  B.  B.  119  (2  Sch.  ft  Lef.  607,         (5)  22  B.  B.  83  (4  BHgh,  1,  99). 
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DoBd.  (Coleridge,  J.:  Are  not  the  words  bound  up  with  "after  the 

^^      determination  of  such  lease  ?  " 
angell. 

Patteson,  J. :  The  word  "  rent "  is  used  in  very  dififerent  senses 
in  this  section.) 

The  words  at  the  end  of  the  section  are  unambiguous.  Next,  this 
case  does  not  fall  within  the  protection  of  sect.  15.  "Adverse" 
must  mean  adverse  according  to  the  rights  declared  in  the  statute 
itself.  The  words  of  that  section  are  not  "  not  be  adverse,"  but 
"  shall  not "  '*  have  been  adverse  to  the  right  or  title  of  the  person 
claiming  to  be  entitled  thereto." 

(Patteson,  J. :  Entitled  to  what  ?  After  the  expiration  of  the 
lease  there  could  be  no  receipt  of  rent ;  and  during  the  lease  the 
landlord  would  not  be  entitled  to  the  possession.  The  possession 
of  the  tenant  here  was  not  adverse ;  he  held  under  a  good  lease. 
Do  you  say  the  landlord  is  in  receipt  of  the  profits  ?  Must  you 
not  construe  sect.  15  with  sect.  9  ?  In  sect.  9  "  receipt  of  the 
{  *3co  ]  profits "  does  not  mean  receipt  *by  the  landlord,  but  by  the 
tenant.) 

In  sect.  85  it  seems  to  mean  receipt  by  the  landlord.  Sect.  9  is 
inapplicable  where  no  rent  is  reserved :  Ex  parte  Jones  (i) :  the 
non-payment  of  rent  to  the  lessor  is  not  adverse  as  against  him, 
under  sect.  2  or  9,  unless  it  be  paid  to  another :  Doe  d.  Davy  v. 
Oxenham{2)f  Chadwick  v.  Broadwood(B).  In  all  these  cases  the 
question  has  turned  on  the  receipt  of  rent  reserved.  Now,  if 
sect.  15  speaks  of  "  receipt  of  the  profits,"  or  "  receipt  of  the  rent," 
with  reference  to  the  landlord,  there  clearly  has  here  been  an 
adverse  receipt  by  the  Brownes. 

(Patteson,  J. :  Sect.  8  is  expressed  in  the  same  way  as  sect.  15  : 
arfd  there  "  in  possession,"  and  "  receipt  of  profits,"  and  "  receipt 
of  rent,"  apply  to  the  tenant.) 

Sect.  9  speaks  of  the  receipt  of  rent  reserved :  and  that  is  the 

meaning  attached  to  "  receipt "  of  "  rent "  in  sect.  8.    If,  in  a  writ 

of  right,  the  receipt  of  rent  would  show  a  taking  of  the  esplees, 

then  this,  according  to  the  old  law,  would  be  an  adverse  possession ; 

and  here  the  term  "rent"  should  have  the  same  meaning,  and  be 

synonymous  with  esplees. 

Cur.  adv.  vuU. 

(1)  4  Y.  ft  G.  Exch.  466.  (3)  3  Beav.  308. 

(2)  56  R.  K  662  (7  M.  &  W.  131). 
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Lord  Denman,  Ch.  J.  now  delivered  judgment  :  DoBd. 

The  first  question  in  this  case  is,  what  is  the  proper  construction  v. 

to  be  given  to  the  words  in  the  will  of  the  testator  made  in  **^^ 

1776(1),   which  are  as  follows.     (His  Lordship   then  read  the 
words :  see  ante,  pp.  271,  272.) 

The  defendant  in  this  action,  the  son  of  Mr.  William  Browne  (2), 
the  devisee,  is  undoubtedly  the  heir  general  both  of  the  testator 
and  of  William  Angell,  the  first  *purchaser  at  Crowhurst :  but  he  [  ♦361  ] 
traces  his  descent  through  a  female,  namely,  from  Frances  Angell, 
afterwards  Browne,  the.only  child  of  William  Angell,  who  was  the 
eldest  (3)  son  of  John  Angell  (The  Caterer),  who  was  the  eldest  son 
of  William  Angell,  the  first  purchaser  at  Crowhurst.  John  Angell 
(The  Caterer)  had  five  (4)  sons,  besides  William,  the  father  of 
Frances  Browne :  three  of  those  five  died  without  issue.  Another, 
Justinian,  was  the  grandfather  of  the  testator,  with  whom  that 
male  line  expired.  The  lessor  of  the  plaintiff  endeavoured  to  trace 
his  descent  from  the  youngest,  Thomas,  entirely  through  males. 
The  question  therefore  is,  whether,  in  order  to  satisfy  the  words  of 
the  testator's  will,  the  claimant  must  be  heir  general  as  well  as 
male. 

We  do  not  think  it  necessary  to  examine  minutely  all  the 
authorities  on  this  much  litigated  question.  The  cases  of  Wills  v. 
Palmer  (5),  and  of  GoodtiUe  d.  Weston  v.  Burtenshaiv  (6)  are  relied 
on  to  show  that  the  rule  laid  down  by  Lord  Coke,  in  Co.  Litt.  21b, 
has  been  altogether  destroyed.  But  it  is  not  necessary,  in  this 
case,  to  go  so  far.  It  must  be  admitted,  on  all  hands,  that  the 
rule  is  modified  as  stated  by  Lord  Hardwigee  in  Newcoman  v. 
Bethlem  Hospital  (7) ;  so  that,  unless  there  be  some  circumstances 
to  take  a  case  out  of  the  rule,  a  claimant  must  show  himself  heir 
^general  as  well  as  male,  but  that  there  may  be  such  plain  [  ♦352  ] 
indications  of  a  contrary  intention  in  the  testator  as  to  take  a  case 
out  of  the  rule. 

Here  we  are  of  opinion  that  there  is  such  plain  indication  of  a 

(1)  The  latest  date  is  1775.  and  sixth  appeared  to  have  left  no 

(2)  See  ante,  p.  277,  note  (1).  issue  living  at  the  date  of  the  will. 

(3)  He  was  the  eldest  of  those  who  It  will  be  seen  that  the  principle  of 
survived  their  father.  Those  (four  in  the  judgment  is  not  affected  by  these 
number)  who  died  before  the  father  variances. 

left  no  issue.  (d)  5  Burr.  2615. 

(4)  He  had,  in  all,  ten  sons,  of  (6)  Fearne's  Cont.  B.  570.  Ap- 
whom  six  survived  him,  namely,  the      pendix,  No.  1. 

third,  fourth,  fifth,  sixth,  seventh  and         (7)  Amb.  8. 
ninth.    Of  these  six,  the  fourth,  fifth 
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Doe  d.        contrary  intention.     The  testator,  in  this  clause  of  his  will,  speaks 
AHOBLL      ^j  j^.^  ^^^^  grandfather  John  Angell  (that  is  The  Caterer),  and  of 
AvoxLL.      tjjQ  defendant's  father  (i)  being  the  grandson  to  Frances  Browne, 
who  was  an  Angell.    Mrs.  Frances  Browne,  it  appears,  was  the 
first  cousin  of  the  testator's  father,  the  only  child  of  the  eldest  (2) 
brother  of  the  testator's  grandfather.    The  testator  plainly  knew 
the  pedigree  of  the  family,  for  several  generations,  up  to  William, 
the  first  purchaser  at  Growhurst.    He  speaks  of  his  great  aunts, 
Maryott,  Lucy,  and  Hocknall,  daughters  of  his  great  grandfathet 
John  (The  Caterer) :  he  knew  that  Mrs.  Frances  Browne  was  an 
Angell,  and  could  hardly  have  been  ignorant  that  her  father  was 
his  great  uncle,  which  was  probably  the  reason  of  his  preferring 
the  Brownes,  as  being  descended  from  a  male  Angell,  son  of  John 
The  Caterer,  to  the  Marryotts,  Lucys  and  Hocknalls,  who  were 
descended  from  females,  daughters  of  the  same  John  Angell.    He 
must  also  have  known  that  the  defendant's  father  was  the  heir 
general  of  William  Angell  at  Crowhurst.    When,   therefore,   he 
used  the  words  "  male  heirs,  if  any  such  there  be,  of  William 
Angell,  the  first  purchaser  at  Crowhurst,"  he  must  have  been 
aware  that,  if  the  word  ''heirs"  was  taken  in  its   strict  sense, 
there  could  not  possibly  be  any  person  answering  the  description. 
Neither  could  he  have  meant  the  heir  general  of  William  at  Crow- 
[  *S5a  ]       hurst,  provided  such  heir  ^general  was  a  male ;  for  the  defendant's 
father  answered  that  description,  and  yet  there  is  an  express  devise 
to  him  in  default ''  of  the  male  heirs  or  descendants  *'  of  William 
of  Crowhurst,  which  expression,  as  well  as  the  subsequent  words 
*'  the  males  to  take  place  first,  so  long  as  there  be  any,  through 
every  descent,"  strengthens  the  supposition  that  the  testator,  by 
his  first  devise,  intended  to  point  at  those,  if  any,  who  could  trace 
from  William  of  Crowhurst  entirely  through  males.     The  early 
authorities,  as  is  remarked  in  the  note  (7)  to  1  Powell  on  Devises, 
828  (8rd  ed.),  read  such  a  devise  as  one  to  the  heir  general,  pro- 
vided that  heir  is  a  male ;  but  the  learned  editor  has  expressed 
much   doubt  whether  it  would   be   so  read  at  the  present  day, 
referring  to  the  cases  of  Baker  v.  Wall  (8),  and  to  Lord  OsiuUton's 
case  (4)  and  Doe  d.  The  Earl  ofLindsey  v.  Colyear  (6),  showing  that 
a  devise  to  A.  and  his  heirs  male  or  female,  or  to  A.  for  life  and^after 
his  death  to  his  right  heirs  male  for  ever,  is  an  estate  tail :  and  it 

(1)  See  anU,  p.  277,  note  (1).  (4)  3  Salk.  336. 

(2)  See  p.  287,  note  (3).  (6)  11  Eaat,  548. 

(3)  1  Ld.  Bay.  185. 
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may  be  well  argued  that,  as  the  words ''  heirs  male  "  have  the  meaning       Dob  d. 
of  heirs  male  of  the  body  when  used  as  words  of  limitation,  so  they  «. 

Bhould  now  have  the  same  meaning  when  used  as  words  of  purchase,      ^^o^^^- 

It  is  observable  that,  in  the  present  case,  the  words  are  used  as 
words  both  of  purchase  and  limitation:  for  the  devise  runs ''to 
the  male  heirs,  if  any  such  there  be,  of  William  Angell,  the  first 
purchaser  at  Crowhurst,"  ''  and  their  male  heirs  for  ever."  In  the 
first  part,  they  are  words  of  purchase ;  in  the  last  part,  of  limita- 
tion :  there  is  no  doubt  that  in  the  last  part  they  mean  male  heirs 
of  the  body  of  the  devisee  :  why  should  they  not  *then  be  taken  to  [  *854  ] 
mean  the  male  heirs  of  the  body  of  William  Angell,  the  first  pur- 
chaser at  Crowhurst,  in  the  first  part  ?  But,  whatever  may  be  the 
right  construction  as  a  general  rule,  we  are  of  opinion  that  in  this 
case  the  words  must  be  construed  in  a  special  sense  by  reason  of 
the  plain  indication  of  the  testator's  intention  collected  from  the 
will  itself.  Now  that  special  sense  can  only  be,  male  heirs  of  the 
body  of  William  Angell  at  Crowhurst ;  and  a  person,  to  answer 
that  description,  must  clearly  trace  entirely  through  males.  The 
defendant  does  not  so  trace ;  but  the  lessor  of  the  plaintiff,  if  the 
facts  he  asserts  be  established,  does. 

It  was  urged,  in  argument,  that  the  devise  must  be  held  void 
for  uncertainty :  and  the  case  of  Oddie  v.  Woodfoi^d  (i)  was  cited. 
That  case  arose  upon  the  well-known  will  ol  Mr.  Thellusson ;  the 
words  being  ''  eldest  male  lineal  descendant."  The  two  points 
then  argued  were,  whether  the  devise  was  void  for  uncertainty,  and 
whether  a  person,  in  order  to  answer  the  description,  must  trace 
entirely  through  males.  The  same  points  arose  when  the  will  was 
first  litigated  beforie  Lord  Loughborough,  assisted  by  Mr.  Justice 
Buller,  Mr.  Justice  Lawrence  and  Lord  Alvanley.  Those  learned 
persons  seem  to  have  had  no  difficulty  as  to  the  question  of 
uncertainty :  but  Lord  Eldon  evidently  felt  considerable  difficulty. 
Yet  he  held  that  the  devise  was  not  uncertain,  though  earnestly 
wishing  that  the  parties  should  appeal.  They  did  appeal  to  the 
House  of  Lords ;  and  Alexander,  C.  B.  delivered  the  unanimous 
opinion  of  the  Judges.  The  question  of  uncertainty  does  not 
appear  to  have  been  put  to  the  Judges,  though  it  was  raised  by  the 
appeal :  and  the  decision  of  Lord  Eldon  was  confirmed.  *In  that  [  *^^^  3 
case,  also,  it  was  held  that  a  person,  in  order  to  satisfy  the  words 
"eldest  male  lineal  descendant,"  must  trace  entirely  through 
males.  We  think  that  the  words  in  the  present  case,  "  male  heirs," 
(1)  45  R.  R.  331  (3  My.  &  Cr.  684). 

B.B. ^VOL.  LXXII.  19 
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DoK  d.       are  at  all  events  full  as  certain  as  the  words  in  Mr.  Thellu8son*s 
r,  will,  and  that  no  valid  objection  can  be  maintained  on  that  ground. 

amosll.     rjijj^  g^gj  question,  therefore,  must  be  determined  in  favour  of  the 
lessor  of  the  plaintiff  (i). 

The  second  question  arises  under  the  9th  section  of  stat.  S  &  4 
Will.  IV.  c.  27 ;  upon  the  true  construction  of  which  we  are  of 
opinion  that  this  action  of  ejectment  would  be  barred  by  lapse  of 
time,  if  not  saved  by  the  15th  section  of  the  same  Act.  Con- 
siderable difficulty  arises  in  the  construction  of  this  Act  of  Parlia- 
'  ment,  by  reason  of  the  word  ''  rent "  being  used  in  two  different 
senses  throughout,  viz.  in  the  sense  of  a  rent  charged  upon  land, 
and  of  a  rent  reserved  under  a  lease.  In  the  very  first  section  of 
the  Act,  the  interpretation  clause,  it  is  used  in  both  senses ;  for  it 
is  made  to  extend  "  to  all  heriots,  and  to  all  services  and  suits  for 
which  a  distress  may  be  made,  and  to  all  annuities  and  periodical 
sums  of  money  charged  upon  or  payable  out  of  any  land."  In  the 
second  section,  it  is  used  in  the  sense  of  rent  charge  only,  as  was 
stated  by  Tindal,  Gh.  J.  in  the  judgment  in  Paget  v.  Fdey  (2), 
and  as  expressly  held  by  the  Court  of  Exchequer  in  the  case  of 
Grant  v.  Ellis  (d).  The  word  is  used  in  the  same  sense  in  the  8rd, 
4th  and  5th  (4)  sections.  In  the  7th  section  it  is  used  in  the  same 
sense :  the  words  are,  '*  when  any  person  shall  be  in  possession  or 
in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as 

[  *S56  ]  tenant  at  will."  Now  a  tenant  at  *will  of  land  out  of  which  a  rent 
is  reserved  cannot  by  any  possible  construction  of  language  be  said 
to  be  in  the  receipt  of  4ihat  rent  which  he  pays :  he  cannot  be  tenant 
at  will  of  the  land  and  of  the  rent  also :  indeed  no  one  can  be  said 
to  be  tenant  of,  or  to  have  any  estate  in,  the  rent  reserved  by  a 
lease,  as  was  shown  in  the  case  of  Prescott  v.  Boucher  (6),  and  was 
agreed  to  in  the  judgment  in  Grant  v.  EUis  (6).  The  word  "  rent" 
therefore,  in  the  7th  section,  must  mean  rent  charge :  and  there  is 
no  absolute  absurdity  in  supposing  that  a  person  seised  in  fee  or 
for  life  of  a  rent  charge  might,  for  a  gross  sum  of  money,  demise  it 
for  years,  or  at  will,  at  a  smaller  rent.  In  the  8th  section  the  same 
sense  must,  for  the  same  reasons,  be  given  to  the  word  ''  rent,"  in 
the  earlier  part  of  the  section :  but,  at  the  close  of  it,  the  word  is 

(1)  See  Wrightion  y.  Macaulay,  69      Limitation  Act,  1874  (37  &  38  Vict. 
B.  B.  679  (14  M.  &  W.  214).  c.  57),  b.  9,  and  replaced  by  b.  2  of  that 

(2)  42  B.  B.  698  (2  Bing.  N.  C.  679,      Act.— A.  0. 

688).  (5)  3  B.  &  Ad.  849,  859. 

(3)  60  R  B.  694  (9  M.  &  W.  113).  (6)  60  B.  B.  694  (9  M.  &  W.  124). 

(4)  Bepealed    by     Beal    Property 
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manifeBtly  used  in  the  other  sense,  viz.  that  of  rent  reserved,  the  dob  d. 
words  being  "  or  at  the  last  time  when  any  rent  payable  in  respect  ^^^ 
of  such  tenancy  shall  have  been  received."  anobll. 

We  come  now  to  the  9th  section,  on  which  this  case  turns.  The 
word  ''  rent  "  is  there  used  seven  times.  The  first  time,  it  means 
rent  charge ;  the  second  and  third,  rent  reserved ;  the  fourth,  rent 
charge ;  the  fifth,  rent  reserved;  the  sixth,  rent  charge;  the  seventh, 
rent  reserved.  If  the  word  "  rent  charge "  be  substituted  for 
''rent,"  where  the  meaning  is  such,  in  this  section,  the  section  will 
run  thus,  and  the  meaning  will  be  clear:  ''And  be  it  further 
enacted,  that  when  any  person  shall  be  in  possession  or  in  receipt 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent  charge,  by  virtue 
of  a  lease  in  writing,  by  which  a  rent  amounting  to  the  yearly  sum 
of  20«.  or  upwards  shall  be  reserved,  and  the  rent  reserved  *by  [  ^867  ] 
such  lease  shall  have  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rent  charge  in  reversion 
immediately  expectant  on  the  determination  of  such  lease,  and  no 
payment  in  respect  of  the  rent  reserved  by  such  lease  shall  after- 
wards have  been  made  to  the  person  rightfully  entitled  thereto,  the 
right  of  the  person  entitled  to  such  land  or  rent  charge,  subject  to 
such  lease,  or  of  the  person  through  whom  he  claims,  to  make  an 
entry  or  distress  or  to  bring  an  action  after  the  determination  of 
such  lease  shall  be  deemed  to  have  first  accrued  at  the  time  at  which 
the  rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid;  and  no  such  right  shall  be  deemed 
to  have  first  accrued  upon  the  determination  of  such  lease  to  the 
person  rightfully  entitled." 

Now,  in  this  case,  a  lease  for  sixty-one  years  was  made  by  the 
testator  to  one  Weston,  in  the  year  1776.  The  testator  died  in 
1784;  and  from  his  death  till  the  year  1887,  when  the  lease 
expired,  the  defendant's  father  and  himself  have  received  the  rent 
reserved  by  the  lease.  It  must  be  assumed,  for  the  purpose  of 
this  argument,  that  the  lessor  of  the  plaintiff,  or  those  through 
whom  he  claims,  were  entitled  to  receive  this  rent,  and  that  the 
defendant  received  it  wrongfully.  No  payment  in  respect  of  the 
rent  has  ever  been  made  to  the  lessor  of  the  plaintiff,  or  any  person 
through  whom  he  claims.  The  right,  therefore,  to  bring  an  action 
of  ejectment  after  the  determination  of  the  lease  must  be  deemed 
to  have  accrued  in  1784,  the  time  at  which  the  defendant's  father 
£rBt  received  the  rent,  and  not  upon  the  determination  of  the  lease. 

This  9th  section  is  commented  on,  in  the  course  of  the  judgment, 

19—2 
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Dob  d.       in  Crrant  v.  EUis  (i) ;  and  the  right  of  a  ^lessor  of  the  plaintiff, 
Anobll 


Anobll. 


circumstanced  as  in  this  case,  is  considered  to  be  clearly  barred. 
It  may  seem  strange  that  a  right  to  bring  an  action  of  ejectment  in 
the  year  1887,  when  the  lease  in  question  determined,  should  be 
held  to  have  first  accrued  in  1784,  and  to  be  barred  by  the  lapse  of 
twenty  (2)  years  in  1804,  thirty-three  years  before  the  time  for  bringing 
such  action  had  arrived  :  but  such  is  the  express  enactment :  and 
it  must  be  recollected  that  the  lessor  of  the  plaintiff,  or  those 
under  whom  he  claims,  might  have  prevented  the  consequences 
by  claiming  the  rent  within  the  twenty  years ;  and,  if  it  was  not 
paid,  by  distraining  or  bringing  an  action  for  it,  and  so  trying  the 
right.  It  was  urged  that  from  this  construction  of  the  Act  it  would 
follow  that,  if  the  lease  had  expired  one  day  after  the  passing  of 
the  Act,  the  lessor  of  the  plaintiff  would  be  barred ;  whereas,  if  it 
had  expired  two  days  before  the  passing  of  the  Act,  he  would  have 
been  entitled,  and  that  so  great  a  change  could  not  have  been 
intended.  This  argument  was  urged,  both  in  regard  to  the  general 
meaning  of  the  section,  and  also  in  regard  to  a  ground  which  was 
much  pressed,  viz.  that  the  section  is  at  all  events  prospective  only; 
as  was  held  in  regard  to  the  7th  section  in  Doed.  Evans  v.  Page  (3). 
It  is  very  true  that  the  change  is  great;  for  undoubtedly  at  common 
law  a  party  entitled  to  land  subject  to  a  lease  might  bring  an  action 
of  ejectment  to  recover  the  land  within  twenty  years  after  the 
expiration  of  the  lease,  although  another  had  wrongfully  received  the 
rent  under  that  lease.  The  possession  of  the  lessee  being  lawful,  the 
person  entitled  to  the  rent  might,  if  he  pleased,  abstain  from  enforcing 
his  right,  and  treat  the  possession  as  not  being  adverse  to  him. 
[  *859  ]  But  the  doctrine  as  to  non-adverse  ^possession  is  put  an  end  to  by 
this  very  statute,  as  was  held  in  Nepean  v.  Doe  d.  Knight  (4)  in  a 
court  of  error:  and,  if  the  meaning  of  the  section  be  plain,  the 
greatness  or  suddenness  in  the  change  of  the  law  cannot  affect  that 
meaning.  We  are  of  opinion  that  the  words  of  this  section  are  plain, 
and  must  have  the  construction  we  have  already  put  upon  them. 

With  respect  to  the  section  being  retrospective,  it  is  sufficient  to 
say  that  the  lease  for  sixty-one  years  was  in  existence  at  the  time 
when  the  Act  passed,  which  distinguishes  this  case  from  Doe  d. 
Evans  v.  Page  (3).  It  is  true  that,  by  applying  this  9th  section  to 
the  facts  of  this  case,  we  find  that,  by  the  retrospective  operation, 

(1)  60  R.  B.  694  (9  M.  &  W.  127).  (3)  5  Q.  B.  767. 

(2)  See  now  Beal  Property  ^Limita-  (4)  46  B.  B.  789  (2  M.  &  W.  894, 
tion  Act,  1874  (37  &  38  Vict.  c.  57),      911). 

B.  1.— A.  0. 
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the  lessor  of  the  plaintiff  had  lost  his  right  nineteen  years  before       dob  cL 
the  Act  passed,  when,  if  the  Act  had  not  passed,  he  would  still      ^^^^ 
have  his  right  for  eleven  years  yet  to  come:   but  such  appears      anobll. 
to  have  been  the  intention  of  the  Legislature,  in  order  to  quiet 
possession  when  there  has  been  a  long  omission  in  a  party  to  assert 
his  rights.    We  find  that,  since  this  case  was  argued,  the  Court  of 
Exchequer,  in  the  case  of  Doe  d.  Jukes  v.  Sumner  (i),  has  held  that 
the  8th  section  of  the  Act  is  retrospective,  agreeing  that  Doe  d. 
Evans  v.  Page  (2)  was  rightly  decided ;  which  is  a  strong  authority 
for  so  construing  the  9th  section  (3). 

It  remains  only  to  consider  whether  the  lessor  of  the  plaintiff's 
right  of  action  is  saved  by  the  15th  section  of  the  Act.  Now  that 
section  is  as  follows:  "when"  ''the  possession  or  receipt  of  the 
profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time 
of  the  passing  *of  this  Act  have  been  adverse  to  the  right  or  title  [  *360  ] 
of  the  person  claiming  to  be  entitled  thereto,  then  such  person,  or 
the  person  claiming  through  him,  may,  notwithstanding  the  period 
of  twenty  years  herein-before  limited  shall  have  expired,  make  an 
entry  or  distress  or  bring  an  action  to  recover  such  land  or  interest 
at  any  time  within  five  years  next  after  the  passing  of  this  Act." 
The  word  "  interest,"  which  is  in  the  Parliament  Boll,  appears  to 
be  a  mistake  for  "  rent." 

This  action  was  brought  within  the  five  years.  It  is  plain  that 
the  possession  and  receipt  of  the  profits  of  the  land  was  not  adverse 
to  the  lessor  of  the  plaintiff  when  the  Act  passed ;  for  that  posses- 
sion and  receipt  was  under  a  valid  lease  by  which  the  lessor  of  the 
plaintiff  was  bound.  Whether  the  receipt  of  the  rent  was  adverse 
to  him  depends  on  the  sense  in  which  the  word  '^  rent "  is  there 
used.  We  are  of  opinion,  with  reference  to  the  other  sections,  and 
for  the  reasons  already  given,  that  the  word  "  rent "  in  this  section 
does  not  mean  rent  reserved  on  a  lease. 

For  these  reasons,  we  think  that  the  right  of  the  lessor  of  the 
plaintiff  is  saved  by  the  15th  section  of  the  Act. 

We  have  already  expressed  our  opinion,  on  the  last  argument, 
that  the  verdict  was  so  far  contrary  to  the  evidence  as  that  the  case 
ought  to  be  submitted  to  another  jury.  And  therefore  the  rule  for 
a  new  trial  must  be  made  absolute  upon  payment  of  costs. 

Rule  for  a  neiv  tiial  absolute,  on  payment  of  costs  (4). 

(1)  69  R.  B.  653  (14  M.  &  W.  38).  M.  &  W.  547. 

(2)  5  Q.  B.  767.  (4)  The  case  was  again  tried  at  the 

(3)  See   Oweii  t.   De    Beauvoir,    16      Surrey  Spring  Assil^s,    1846,  before 
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1846.  PAULL,  AND  ANN  HIS  Wife  v.  SIMPSON  (1). 

Jym026.  ^^  ^  g  366—370 ;  S.  C.  15  L.  J.  Q.  B.  382 ;  11  Jur.  13.) 

L  3^  J  A  declaration  charging  that,  on  &c.,  a  lease  became  veBted  in  defendant, 

"by  assignment  thereof  then  made/'  is  supported,  without  proof  of  an 
assignment  in  fact,  by  eyidence  that  the  lease  Tested  in  defendant  as 
executor  de  son  tort, 

A  party  who  knowingly  receives  a  chattel  from  an  executor  de  Bon  tort,  and 
deals  with  it  as  his  own,  does  not  himself  become  thereby  executor  de  mm 
tort.  So  held,  where  the  widow  of  an  intestate  possessed  herself  of  a  lease, 
part  of  his  estate,  without  taking  out  administration,  and  handed  it  to 
another  party,  who  kept  it,  and  occupied  the  premises  for  the  residue  of  the 
term  with  the  landlord's  assent. 

Covenant,  by  executrix  of  reversioner  (her  hasband  joining),  for 
non-payment  of  rent  reserved  by  an  indenture  of  lease.  The 
declaration  stated  a  demise  to  one  Weklin  for  thirteen  years; 
covenant  by  Weklin  to  pay  rent ;  entry  and  possession  by  Weklin ; 
and  that,  after  the  making  of  the  indenture,  and  during  the  term, 
all  the  estate  &c.,  then  to  come  and  unexpired,  of  Weklin,  of  and 
in  the  demised  premises  with  the  appurtenances,  *'  by  assignment 
thereof  then  made,  legally  came  to  and  vested  in  the  defendant." 
Breach,  that,  after  the  making  of  the  indenture,  '*  and  after  the 
defendant  became  such  assignee  as  aforesaid,  and  while  he  con- 
tinued to  be  such  assignee,"  and  during  the  term  &c.,  rent  for  one 
year  became  due  &c. 

Plea:  That  the  estate  &c.  of  Weklin  of  and  in  the  demised 
premises  with  the  appurtenances,  ''by  assignment  thereof  made, 
did  not  come  to  or  vest  in  the  defendant,  in  manner  and  form  " 
&c. :  conclusion  to  the  country.    Issue  thereon. 
[  866  ]  On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex 

during  Trinity  Term,  1845,  it  appeared  that,  while  the  lease  was 
still  subsisting,  Weklin  died  intestate,  and  his  widow  kept  possession 
of  the  premises,  and  paid  rent,  but  no  administration  was  taken 
out.  A  few  months  afterwards  the  defendant  took  possession  of 
the  premises,  and  stated  to  the  agent  employed  to  collect  the  rents 
that  he  was  from  thenceforth  to  be  the  tenant  under  the  lease, 
which  he  at  the  same  time  produced.  He  continued  in  possession 
till  the  end  of  the  term,  and  paid  the  reserved  rent  for  two  years,  but 
omitted  to  pay  it  for  the  last  half  year,  which  was  the  default  now 

Lord  Denman,  Ch.  J.,  when  a  verdict  sary  to  report. 

was    found   for    the   defendant.      In  (1)  Cited  in  Hill  v.    Curtis  (1863) 

Easter  Term,  1846,  Shee,  Serjt.  moved  L.  B.  1  Eq.  90, 97,  3d  L.  J.  Ch.  133,  and 

for   a   new    trial;     but    the    Cottbt  distinguished  in   Williams  v.  Heales 

refused  the  rule.    In  this  last  case,  no  (1874)  L.  B.  9  C.  P.  177,  184,  43  L.  J. 

point  arose  which  it  is  thought  neces-  C.  P.  80.— A.  C. 
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complained  of.   It  appeared  that  there  had  been  some  arrangement       paull 

between  the  defendant  and  Mrs.  Weklin :  but  the  precise  nature  of     Simpson. 

it  was  not  shown ;  nor  was  there  any  express  proof  of  a  written 

assignment.  No  witness  was  called  for  the  defendant.  Wightman^J., 

in  summing  up,  told  the  jury  that  they  might,  if  they  saw  ground 

for  it,  infer  an  assignment  from  the  evidence ;  and,  at  the  instance 

of  the  defendant's  counsel,  who  contended  that  the  assignment,  if 

any,  must  have  been  written  (i),  he  left  it  to  the  jury  to  say  whether 

the  evidence  raised  a  presumption  in  their  minds  that  Weklin's 

remaining  interest  in  the  term  had  been  assigned  to  the  defendant 

in  writing.    The  learned  Judge  stated  that,  on  the  case  as  it  stood, 

he  himself  should  be  disposed  to   say  that  the  defendant  was 

assignee ;  if  not,  he  did  not  know  under  what  circumstances  the 

possession  had  been  taken.      The  jury  found  a  verdict  for  the 

defendant. 

Sir  John  Bayley,  in  the  same  Term,  moved  for  a  new  trial  on  [  867  ] 
the  grounds  of  misdirection  and  that  the  verdict  was  against  the 
evidence.  On  the  first  point,  he  contended  (as  had  also  been  done 
at  the  trial)  that  the  defendant  might  have  been  assignee  by 
operation  of  law(i);  that  he  was  so  if  he  took  the  lease  from  an 
executrix  de  son  tort,  for  then  he  himself  stood  in  the  situation  of 
an  executor  de  son  tort;  and  that  the  possibility  of  such  an  assign- 
ment was  not  submitted  to  the  jury.  He  cited  2  Wms.  Executors, 
1491  (2),  Lyddall  v.  Dunlapp  (s),  Qarth  v.  Taylor  (4),  and  8  Bac.  Abr. 
448  (7th  ed.)  tit.  Executors  and  Administrators  (B),  8.  A  rule  nm 
was  granted. 

Lush  now  showed  cause : 

First,  the  words  of  the  declaration  ''  by  assignment  thereof  then 
made"  point  to  an  assignment  in  fact,  and  not  by  operation  of 
law;  and  the  circumstances  here  proved  were  no  evidence  of  an 
assignment  in  fact :  Sotting  v.  MaHin  (5),  Hyde  v.  Moakes  (6). 

(Pattbson,  J. :  There  is  a  case  in  4  Term  Reports  (7)  where  an 
averment  that  the  reversion,  on  a  lease,  came  to  the  defendant  by 

(1)  Stat.  29  Car.  II.  c.  3,  s.  3.  (4)  Freem.  0.  B.  261. 

(2)  4th  ed.     Part  4.  B.  2,  c.  1,  §  2.  (5)  J  Camp.  317,  318. 
The   3rd  edition  was  cited.    See  ib.  (6)  5  Car.  &  P.  42. 

Tol.  i.  p.  211  (4tli  ed.).    Part  1,  B.  3,  (7)  DerUley  v.  Cu9tance,  4  T.  R.  76. 

e.  5. 

(8)  1  Wilfl.  4. 
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paull       assignment  was  held  sufficient,  though  it  appeared  that  the  estate 
SiMraov.      had  descended  to  him  as  heir-at  law.) 

The  words  ''  then  made,"  in  this  case,  tie  the  allegation  down  more 
closely. 

(WiOHTMAN,  J. :  It  is  usual  to  state  an  assignment  in  law  to  a 
defendant  in  the  words  ''by  assignment  then  and  there  made:" 
[  *868  ]       and  the  books  of  pleading  say  that  the  words  include  *that,  as  well 
as  an  assignment  in  fact.     The  words  "  then  made  "  add  nothing. 

Lord  Denhan,  Ch.  J. :  If  a  party  becomes  assignee  when  he 
becomes  heir,  it  may  be  said  that  the  assignment  is  *'  then 
made." 

WiOHTMAN,  J. :  At  any  rate  the  words  may  be  rejected.) 

The  plaintiff  is  bound  by  the  mode  in  which  he  chooses  to  state  an 
assignment. 

(WiGHTHAM,  J. :  That  might  be  so  if  he  stated  a  particular  mode 
of  assignment.) 

Secondly,  the  defendant  was  not  assignee  by  operation  of  law.  It 
is  true  that  the  lease  was  offered  to  him  by  Mrs.  Weklin,  and  he 
took  it  off  her  hands;  but  there  is  no  authority  to  show  that  a 
person  taking  a  chattel  from  an  executor  de  son  tort  becomes  such 
an  executor.  On  the  contrary,  it  is  laid  down,  in  1  Wms.  Executors, 
216  (i),  that,  "  If  another  man  takes  the  goods  of  the  deceased,  and 
sells  or  gives  them  to  me,  this  shall  charge  him  as  executor  of  his 
own  wrong,  but  not  me  ;  *'  and  the  author  cites  Godolph.  Orphan's 
Legacy,  p.  91,  Part  2,  c.  8,  s.  1  (Brd  ed.),  which  is  to  the  same  effect, 
and  Com.  Dig.  Administrator  (C.  2).  The  defendant  here,  in  taking 
the  lease,  did  not  claim  to  do  so  as  executor.  He  entered  under  the 
consent  of  the  landlord  himself.  In  Hyde  v.  Moakes  (2)  it  was  held 
that  use  and  occupation  would  not  lie,  because  there  had  been  no 
express  substitution  of  the  defendant  for  the  original  lessee  as 
tenant.  Here  the  facts  amounted  to  substitution  with  the  landlord's 
x;onsent. 

Sir  John  Bayley,  contra : 
On  the  evidence  here,  the  allegation,  that  Weklin's  estate  came 
(1)  4th  ed.    Part  1,  B.  3,  c.  5.  (2)  6  Car.  &  P.  42. 
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to  the  defendant  by  assignment,  is  sufficient  according  to  the      pauia 
practice  of  pleaders.  ^  siMraov. 

(LoBD  Dbnman,  Ch.  J. :  You  need  not  argue  *that.)  [  •869  ] 

Then,  the  learned  Judge's  direction  to  the  jury  to  consider  whether 
there  was  an  assignment  in  writing  or  not  was  too  narrow.  The 
defendant  was  in  as  executor  de  son  tort^  and  therefore  by  assign- 
ment in  law.  The  widow  might  have  been  charged  as  executrix  de 
son  tort;  the  defendant  is  chargeable  in  like  manner.  There  may 
be  one  executor  de  son  tort  after  another ;  the  defendant,  having 
dealt  with  the  property,  cannot  deny  that  he  is  such  executor. 

(WiGHTMAN,  J. :  You  must  maintain  that,  if  another  had  taken 
from  him,  that  person  would  have  become  executor  de  son  tort,  and 
80  in  continual  succession.) 

As  to  the  passage  cited  from  1  Wms.  Executors,  216,  there  may  be 
a  distinction  between  goods  which,  on  being  given,  pass  at  once^ 
possession  carrying  the  absolute  property,  and  a  lease.  The 
defendant,  here,  taking  the  residue  of  the  term  from  Mrs.  Weklin, 
might  become  executor  de  son  tort  in  respect  of  the  portion  of  time 
during  which  he  held. 

LoBD  Dbnman,  Gh.  J. : 

I  should  myself  have  thought  it  likely  that  there  was  a  written 
assignment  in  this  case,  though  it  is  often  omitted  on  such  occasions: 
but  very  probably  the  finding  of  the  jury  was  right ;  and  I  cannot 
pronounce  that  the  verdict  was  against  the  evidence.  As  to  the 
question  of  assignment  by  operation  of  law :  the  defendant  here 
received  the  lease  from  the  widow,  who  was  executrix  de  son  tort, 
and  did  not  himself  interfere  in  the  first  instance.  There  might  be 
a  case  of  collusion  (i),  which  would  make  the  party  so  .taking  a 
primary  dealer  with  the  property ;  but  here  that  is  not  shown  :  the 
widow  takes  possession  of  the  lease,  and  gives  it  to  the  defendant ; 
and  the  transaction  has  direct  authority  *f rom  the  landlord.  The  [  *a70  ] 
effect  of  the  proceeding  is,  that  the  defendant  and  not  the  widow  is 
to  be  charged  with  the  rent  in  future.  Sir  John  Bayley  endeavoured 
to  draw  a  distinction  between  a  lease  and  an  ordinary  chattel; 
but  there  is  no  ground  for  it.  A  lease  vests  at  once,  like  another 
chattel. 

(1)  The  same  suggestion  is  made  in  1  Wms.  Executors,  p.  216,  note  («). 
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Paull       Pattbbon,  J. : 

Simpson.  The  authority  of  Godolphin  is  precise  on  the  point  that,  if  one 
takes  goods  of  the  deceased,  and  hands  them  to  another,  this  shall 
charge  only  the  giver  as  executor  de  son  toii,.  And,  in  the  present 
case,  if  there  was  no  evidence  that  the  defendant  was  executor  ie 
son  tort,  there  was  no  evidence  that  the  assignment  came  by  operation 
of  law. 

WlOHTMAN,  J.: 

It  was  clear  that  the  widow  was  executrix  de  son  tort:  the  question 
was  whether  the  defendant  took  by  assignment  from  her.  It  could 
not  be  an  assignment  in  fact,  unless  by  writing:  and  I  thought  there 
was  some  evidence  of  that:  but  the  jury  were  of  a  contrary  opinion. 
It  might  have  been  an  assignment  by  operation  of  law ;  but  the 
mere  fact  that  the  defendant  had  dealt  with  goods  administered  by 
the  widow  was  not  sufficient  to  charge  him  as  assignee  in  law. 
The  passages  from  Godolphin  and  Com.  Dig.  Administrator  (C.  2) 
are  express  authorities  on  this  point.  If  this  were  not  so,  there 
would  be  no  end  to  the  number  of  persons  who  might  be  charged, 
especially  in  the  case  of  a  long  lease,  which  might  pass  through  a 
number  of  hands  in  succession.  Besides,  a  person  who  is  executor 
de  son  tort  is  executor  generally ;  so  that  the  doctrine  contended  for 
by  the  plaintiffs  would  produce  the  greatest  confusion. 

Rale  discharged. 


IN  THE   EXCHEQUEll   CHAMBER. 


(Error  from  the  Quebn's  Bench.) 
1W6.  KEIR  V.   LEEMAN  and   PEARSON  (1). 

MayU. 

June  13.  (9  Q.  B.  371—395;  S.  0.  15  L.  J.  a  B.  360 ;  10  Jur.  742.) 

r  gjj  1  In  an  action  of  assumpsit,  it  appeared  that  plaintiff  bad  indicted  seTeral 

persons  for  riot  and  assault  upon  a  constable  in  the  execution  of  his  duty 
and  upon  others  aiding  him,  and  for  simple  assaults ;  \irhich  offences  were 
alleged  to  have  been  committed  in  impeding  the  execution  of  a^.  /a.  issued 
by  plaintiff  against  the  goods  of  one  of  the  persons  indicted.  Defendants 
(being  third  parties),  in  consideration  that  plaintiff  would,  at  their  request, 
not  further  prosecute,  premised  to  pay  the  balance  in  the  original  action 
remaining  unsatisfied ;  and  likewise  the  costs  of  the  prosecution.  Plaintiff, 
in  consideration  thereof,  with  the  assent  of  the  Judge  before  whom  the 
prosecution  was,  at  the  Assizes,  forbore  to  prosecute  further. 

On  demurier  to  pleas  which  set  out  the  indictment,  and  which,  in  answer 

(1)  See  note  to  S.  C.  in  Q.  B.,  66  E.  R  392.— A.  0. 


VOL.  Lxxii.]      1846.    EX.  CH.     9  Q.  B.  871—872.  299 

Beverally  to  counts   charging  the   different  promisee,  relied  upon    the         EnB 
illegality  of  the  contract:  «. 

Held,  by  the  Court  of  Exchequer  Chamber,  affirmingthe  judgmentof  Q.  B..       L«"MAN. 

That  the  consideration  was  unlawful,   and  that  no  action    could   be 
maintained  on  any  of  the  promises. 

Assumpsit.  The  first  count  of  the  declaration  stated  that,  before 
the  making  the  promise  &c.,  plaintiff  recovered  in  the  Queen's  Bench 
a  judgment  against  George  Emmitt,  and  sued  out  a^.  /a.,  which  was 
indorsed  Slc,  and  delivered  &c. :  that  the  sheriff  made  his  warrant 
thereon,  which  was  delivered  to  one  George  Acton,  to  be  executed  &c.; 
who  thereupon,  by  virtue  &c.,  entered  on  a  farm,  and  a  messuage 
and  dwelling-house,  of  G.  Emmitt,  and  seized  goods  and  chattels  of 
6.  Emmitt,  as  and  for  goods  and  chattels  of  G.  Emmitt,  in  the  said 
messuage  &c.,  and  divers  crops  and  effects,  to  wit  of  G.  Emmitt,  as 
and  for  the  crops  of  G.  Emmitt,  on  the  farm :  and,  Acton  being  in 
possession,  one  William  Emmitt,  claiming  the  farm,  messuage, 
dwelling-house,  goods  and  chattels,  crops  and  effects,  as  his  own 
property,  had,  with  other  persons,  to  wit  the  said  G.  Emmitt, 
W.  Ward,  J.  Atkinson,  D.  Hodgson,  G.  Atkinson,  and  J.  Gromack, 
assaulted  Acton,  and  others  his  followers  and  assistants,  and  forcibly 
and  violently  ejected  and  expelled  them  from  the  messuage  and 
dwelling-house,  "^and  from  the  possession  of  divers  of  the  goods  and  [  *872  ] 
chattels,  and  kept  the  same  in  the  dwelling-house,  and,  by  shutting 
the  outer  door,  excluded  Acton  from  the  dwelling-house  and  from 
the  possession  &c.,  till  Acton,  in  order  to  retake  possession,  had 
necessarily  and  unavoidably  a  little  broken  the  outer  door,  and 
thereby  had  re-entered  and  taken  the  goods  &c. :  That  W.  Emmitt 
commenced  an  action  of  trespass  in  the  Queen's  Bench  against  the 
sheriff  and  Acton,  for  the  entry  and  seizing.  The  declaration  then 
set  out  the  pleadings  and  issues  joined  in  the  action,  involving, 
among  other  things,  the  title  to  the  messuage,  dwelling-house,  goods 
and  chattels :  That  the  issues  came  on  to  be  tried  at  the  Yorkshire 
Summer  Assizes,  1842,  when  W.  Emmitt  set  up  an  assignment  by 
G.  Emmitt  to  trustees,  and  by  the  trustees  to  him,  W.  Emmitt, 
which  assignment  the  sheriff  and  Acton  insisted  upon  was  fraudulent 
and  void  :  That  a  verdict  was  found  for  W.  Emmitt  on  an  issue  of 
Not  guilty,  and  for  the  sheriff  and  Acton  on  all  the  other  issues : 
That  the  plaintiff  had  indicted  W.  Emmitt,  G.  Emmitt,  Ward, 
J.  Atkinson,  Hodgson,  G.  Atkinson  and  Gromack,  ''for  riotously 
assembling  to  disturb  the  peace,  and  for  assaulting  the  said  G.  Acton, 
and  others  his  followers  and  assistants,  to  wit  on  the  occasion  of  his, 
the  said  G.  Acton's,  entering  the  said  messuage  and  dwelling-house, 
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V, 


and  seizing  the  said  goods  and  chattels,"  in  execution  of  the  inrrit 
Lbbmak.  and  warrant :  That  the  indictment  had  been  found  at  the  Yorkshire 
Lent  Assizes,  1842,  and  stood  for  trial  at  the  Yorkshire  Summer 
Assizes,  1842  :  and  plaintiff,  after  the  verdict  in  the  cause  between 
W.  Emmitt  and  the  sheriff  and  Acton,  and  before  and  at  the 
time  of  the  making  the  promise  by  the  now  defendants,  after  next 

[  •878  ]  stated,  was  "  about  *to  proceed  further  on  such  indictment,"  "  and 
to  try  the  same,  and  to  adduce  and  offer  evidence  in  support  thereof : " 
That,  before  and  at  the  time  of  making  the  promise  &c.,  the  sheriff, 
and  Acton,  his  bailiff,  were  and  had  been,  and  continued,  in  posses- 
sion of  the  crops  &c.  seized  by  virtue  of  the  execution  Jkc. ;  and, 
subject  to  the  execution  and  possession  thereby,  W.  Emmitt  was 
and  had  been  and  continued  in  possession  of  the  same ;  and  divers 
costs  and  charges  had  been  incurred  in  the  seizing  and  remaining 
in  possession  &c.,  and  a  large  balance  of  the  costs  and  charges, 
and  of  the  principal  money,  damages  and  costs  recovered  against 
G.  Emmitt,  remained  unsatisfied  :  That  the  action  by  W.  Emmitt 
against  the  sheriff  and  Acton  had  been  defended  in  the  name  of  the 
sheriff  and  Acton,  but  under  the  indemnity  and  on  the  retainer  and 
at  the  costs  and  expenses  of  the  now  plaintiff,  and  divers  costs  and 
charges  were  due  to  the  attorney  about  the  defence  of  the  suit : 
That  the  prosecution  and  indictment  had  been  preferred  and  con- 
ducted on  the  retainer,  and  at  the  costs  and  expenses,  of  the  now 
plaintiff,  and  divers  costs  and  expenses  were  due  to  the  attorney  ;  of 
all  which  several  premises  defendants  had  notice :  And  thereupon 
afterwards,  to  wit  Ist  September,  1842,  *'  in  consideration  that  the 
prosecutor,  to  wit  the  said  prosecutor  the  now  plaintiff,  of  the  indict- 
ment, to  wit  the  said  indictment  against  the  said  6.  Emmitt  and 
others,  to  wit  Jcc."  (naming  them),  "  would,  to  wit  at  the  request  of 
the  defendants,  not  proceed  further  in  such  indictment,  and  of  the 
Sheriff  of  Yorkshire  "  (to  wit  the  said  &c.)  **  withdrawing,  to  wit  by 
and  with  the  consent  and  direction  of  the  now  plaintiff,  at  the 
request  of  the  now  defendants,  from  the  possession,  to  wit  the  said 

£  •874  ]  possession  of  the  crops  and  effects,  *to  wit  "  &c.,  "  that  is  to  say  the 
said  crops  and  effects  so  claimed  by  the  said  W.  Emmitt  to  be  the 
crops  and  effects  of,  and  to  be  so  assigned  to,  the  said  W.  Emmitt  as 
aforesaid,  and  so  in  his  possession,  subject  to  the  said  execution  as 
aforesaid,  at  the  farm,  to  wit  "  &c.,  "  under  the  execution,  to  wit  the 
said  execution  "  &c.,  "  the  now  defendants  undertook  and  promised 
the  now  plaintiff  to  pay  him,  on  or  before  the  last  day  of  Michaelmas 
Term  next  thereafter,  the  balance,  to  wit  the  said  balance  of  the 
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principal  money  and  costs  then  remaining  unsatisfied,  to  wit  the       Kbib 
said  principal  money,  damages  and  costs  so  recovered  by  the  now     Lekmak. 
plaintiff  against  the  said  G.  Emmitt  as  aforesaid,  and  which  then  so 
remained  unsatisfied  as  aforesaid  in  the  original  cause,  to  wit  Keir 
against  Emmitt^''  &c.  (identifying  the  parties),  "  and  the  balance 
of  costs  and  charges  incurred  in  and  about  the  execution,  to  wit  the 
said  balance  of  the  said  costs  and  charges  incurred  in  and  about 
the  said  execution  of  the  warrant  otfien  facias,  to  wit "  &c.  (identi- 
fying) :  Averment  "  that,   confiding  in  the  said  promise  of  the 
defendants,  the  prosecutor  of  the  said  indictment,  to  wit  the  now 
plaintiff,  against  6.  Emmitt  and  others,  to  wit  *'  &c.,  "  for  riot  and 
assault,  to  wit  the  said  riot  and  assault,  did  not  proceed  further  on 
Buch  indictment ;  and  that  afterwards,  to  wit  on  "  &c., "  at  the  said 
Summer  Assizes  and  Sessions  of  oyer  "  &c.,  *'  then  holden  for  the 
county  of  York,  at"  &c.,  "before  Thomas,  Lord  Denman,"  &c., 
"and  Sir  William  Henry  Maule,"  &c.,  **  the  said  prosecutor  of  the 
said  indictment,  to  wit  the  now  plaintiff,  did,  by  and  with  the  assent 
of  the  said  George  Acton,  and  his  said  followers  and  assistants,  so 
being  the  person  so  assaulted  as  aforesaid,  instruct  counsel  to  inform, 
and  by  such  counsel  did  inform,  the  said  justices  so  assigned  *as       [  *S76  ] 
aforesaid,  in  open  Court,  at  the  said  Assizes  and  Sessions,  of  and 
concerning  the  premises,  and  did  then  and  there,  by  and  with  the 
assent  and  leave  of  the  said  Court,  thereupon  forbear  to  proceed 
farther,  and  to  offer  any  evidence,  upon  the  said  indictment ;  and 
thereupon  the  said  persons  so  indicted,  to  wit  the  said  G.  Emmitt," 
&c.,  "  were,  in  due  form  of  law,  by  a  jury  of  the  said  county, 
acquitted  of  the  premises  in  the  said  indictment  charged  upon  them: " 
of  which  the  said  defendants  afterwards  had  notice  :  Averment,  that 
plaintiff,  confiding  in  the  said  promise  &c.,  did  forthwith  afterwards, 
to  wit  on  &c.,  withdraw  the  said  execution,  to  wit  &c.,  and  give 
notice  and  directions  to  the  Sheriff  of  Yorkshire,  and  to  the  said 
Acton,  his  bailiff,  to  withdraw,  and  the  sheriff  and  his  said  bailiff 
immediately  did  then  withdraw,  from  the  possession  of  the  said  crops 
and  effects  ;  of  which  defendants  afterwards  had  notice.    Averment, 
that  the  balance  of  the  principal  money,  damages  and  costs,  at  the 
time  of  the  promise  by  the  defendants  remaining  unsatisfied, 
amounted  to  a  large  &c.,  to  wit  84/.  12$. ;  and  the  balance  of  the 
costs  and  charges  incurred  in  the  execution,  at  the  time  of  the  pro- 
mise remaining  unsatisfied,  to  a  large  &c.,  to  wit  682.  lla.  lid. ;  of 
which  defendants  afterwards  had  notice  :  and,  although  the  last  day 
of  the  said  Michaelmas  Term  hath  elapsed,  and  G.  Emmitt  did  not» 
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Kkib        before  the  said  last  day  &c.  or  since,  pay  either  of  the  balances, 
Lkbuan.     thereof  defendants  afterwards  had  notice,  and  were  requested  to 
pay,  yet  defendants  have  disregarded  their  said  promise,  and  have 
not  paid  either  sum. 

Plea.  That  the  indictment  in  the  first  count  mentioned  was  to  the 
tenor  &c.  The  plea  then  set  out  the  indictment,  of  which  the  first 
[  *376  ]  count  charged  that  the  ^parties  indicted,  **  with  force  and  arms," 
^*  unlawfully,  riotously  and  routously  did  assemble  and  gather 
together,  to  disturb  the  peace  "  of  the  Queen  ;  ''  and,  being  so  then 
and  there  assembled  "  &c.,  **  in  and  upon  one  Robert  Ellison,  in  the 
peace  "  &c.  "  being,  unlawfully,  riotously  and  routously  did  make 
an  assault,  and  the  said  B.  Ellison,  then  and  there,  unlawfully, 
riotously  and  routously  did  beat,  wound  and  ill  treat,  so  that  his  life 
was  greatly  despaired  of ;  and  other  wrongs  to  the  said  B.  Ellison, 
then  and  there,  unlawfully,  riotously  and  routously  did,  to  the  great 
disturbance  and  terror  of  the  liege  "  &c. ;  in  contempt  &c.,  to  the 
evil  example  &c.,  and  against  the  peace  &c.  The  second  count 
charged  a  riotous  &c.  assemblage  with  force  and  arms,  to  wit  with 
sticks,  staves  and  other  offensive  weapons,  to  disturb  the  peace  &c., 
and  that  the  parties  indicted,  being  so  assembled  <&c,  armed  as  last 
aforesaid,  did  unlawfully,  riotously  and  routously  make  a  great 
noise,  riot  and  disturbance,  and  remained  and  continued  armed,  &c., 
making  such  noise  &c.,  for  the  space  of  one  hour  &c.,  and,  being  so 
assembled  and  gathered,  in  and  upon  one  George  Acton,  being  an 
officer  of  the  High  Sheriff  of  Yorkshire,  then  and  there  being  in  the 
due  execution  of  his  duty  as  such  officer,  did  make  an  assault,  and 
him,  so  being  in  the  execution  &c.,  did  beat,  wound  and  ill  treat, 
with  intent  to  obstruct,  resist  and  molest  him  in  the  execution  of  his 
duty  as  such  officer,  against  the  form  of  the  statute  &c.  The  third 
count  charged  an  assault  upon,  and  beating,  wounding  and  illtreat- 
ing  of  Acton,  then  and  there  acting  in  aid  of  a  peace  officer,  to  wit 
in  aid  of  one  Bobert  Chalk,  then  and  there  being  a  constable,  and 
[  ^377  ]  then  and  there  being  in  the  due  execution  of  his  duty  as  such  *con- 
stable,  with  intent  to  resist  and  prevent  the  lawful  apprehension  of 
the  parties  charged  for  a  certain  offence  for  which  they  were  liable 
to  be  apprehended  by  Chalk  and  Acton,  that  is  to  say,  for  having 
unlawfully,  riotously  and  tumultuously  assembled  and  gathered 
together  to  disturb  the  peace,  and  assaulted  and  beaten  Ellison  and 
Acton ;  against  the  form  of  the  statute  &c.  The  fourth  count 
charged  a  riotous  assembly,  and  an  assaulting,  beating  and  wound- 
ing of  Chalk.    The  fifth  count  charged  that  the  parties  assembled 
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Tirith  sticks  &c.,  as  in  the  second  count,  but  without  stating  any        Ebib 
assault.    The  sixth  count  charged  an  assault  upon,  and  beating,      LsBMAir. 
wounding  and  illtreating  of.  Chalk,  being  a  peace  officer,  to  wit  a 
constable,  being  in  the  due  execution  of  his  duty,  against  the  form 
of  the  statute  &c.    The  seventh  count  charged  an  assault  upon,  and 
beating,  wounding  and  illtreating  of.  Chalk,  not  stating  his  office  or 
duty,  with  intent  to  resist  the  lawful  apprehension  &c.  (as  in  the 
third  count),  against  the  form  of  the  statute  &c.     The  eighth  count 
charged  a  riotous  assembling  and  assault  upon  George  Key.     The 
ninth  count  resembled  the  fifth.  The  tenth  count  charged  an  assault 
upon,  and  beating  and  wounding  of,  G.  Key,  acting  in  aid  of  a  peace 
officer,  to  wit  B.  Chalk,  being  a  constable  in  the  due  execution  &c., 
contrary  to  the  form  of  the  statute  &c.  The  eleventh  count  charged 
an  assault  upon,  and  beating,  wounding  and  illtreating  of  G.  Key, 
with  intent  as  in  the  third  count,  but  not  mentioning  Ellison ; 
against  the  form  of  the  statute  &c.    The  twelfth  count  charged  an 
assault  upon,  beating,  wounding  and  illtreating  of,  G.  Key,  not 
assigning  any  special  character  to  him.     The  thirteenth  count 
charged  the  same  as  to  B.  Chalk.    The  fourteenth  count  charged 
the  same  as  *to  G.  Acton.    The  fifteenth  count  charged  the  same  as       [  *378  ] 
to  B.  Ellison.    The  plea  then  continued:  ''And  so  the  defendants 
say  that  the  said  consideration  for  the  said  supposed  promise  in  the 
said  first  count  mentioned  was  and  is  illegal,  and  such  supposed 
promise    was    and    is    wholly    null    and    void:  and    this"    &c. 
Verification. 
General  demurrer.    Joinder. 

The  second  count  of  the  declaration  resembled  the  first, 
except  that  the  promise  was  laid  to  be,  to  pay  to  the  now 
plaintiff's  attorney  the  costs,  as  between  attorney  and  client,  of 
the  defendants  in  the  suit  of  W.  Emmitt  against  the  sheriff  and 
Acton. 

Plea  to  the  second  count,  corresponding  with  that  to  the  first 
coiinty  mtUatis  mutandis. 
General  demurrer.    Joinder. 

The  third  count  of  the  declaration  laid  the  promise  to  be  to  pay 
to  the  now  plaintiff's  attorney  the  costs,  as  between  attorney  and 
client,  of  the  prosecution ;  and  in  other  respects  corresponded  with 
the  first  two  counts. 

Plea  as  before,  mutatis  mutandis. 

General  demurrer.    Joinder. 

In  Trinity  vacation,  1844,  the  Court  of  Queen's  Bench   gave 
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Kbib        judgment  for  the  defendants  (i) ;  upon  which  judgment  the  plaintiff 
lbbm AN.      brought  error  in  the  Exchequer  Chamber.    Joinder  in  error. 
The  case  was  argued  in  last  Easter  vacation  (2). 

[  879  ]  Bliaa,  for  the  plaintiff  in  error  (the  plaintiff  below) : 

The  third  count  contains  only  a  promise  to  pay  the  costs  of  the 
prosecution  against  6.  Emmitt  and  the  rest,  as  between  attorney 
and  client.  As  this  narrows  the  promise,  it  will  be  most  convenient 
to  apply  the  argument  to  the  third  count.  The  consideration  for 
the  promise  there  laid  is  that  the  plaintiff,  being  prosecutor,  would 
not  proceed  further  on  the  indictment :  and  the  question  is  whether 
that  be  an  illegal  consideration  for  such  a  promise. 

It  is  necessary  to  keep  in  view  the  distinction  between  felonies 
and  misdemeanours,  and,  again,  the  distinction  between  different 
kinds  of  misdemeanour.  It  may  be  admitted,  for  instance,  that  the 
abandoning  a  prosecution  for  perjury  would  not  be  a  good  con- 
sideration for  a  promise  to  pay  money;  that  is  the  doctrine  of 
Collins  v.  Blanteim  (3),  which  it  is  not  necessary  to  impeach.  But 
the  principle  will  not  apply  to  a  prosecution,  by  a  party  assaulted, 
for  the  assault,  unless  it  be  true  that  all  agreemeniis  to  abstain  from 
the  prosecution  of  misdemeanour  of  any  kind  are  illegal ;  and  for 
ibis  no  authority  can  be  adduced,  except  some  dicta  at  Nisi  Prius. 
The  Court  below  appears  to  have  acted  upon  a  distinction  between 
an  indictment  for  an  assault  upon  the  prosecutor  and  an  indictment 
for  an  assault  accompanied  by  riot,  made  upon  peace  officers  and 
their  assistants.  This  distinction  is  not  tenable.  The  indictment 
furnishes  no  criterion  of  the  magnitude  of  the  offence :  an  assault 
may  be  as  grievous  a  crime  as  a  riot.  Such  a  distinction  probably 
would  never  have  been  suggested  before  the  statutes  which  gave  a 
[  •380  ]  peculiar  character  *to  certain  assaults  by  making  them  felonious. 
For  instance,  it  could  hardly  have  been  contended  that,  before  stat. 
22  &  28  Car.  II.  c.  1,  s.  7,  money  might  not  be  taken  to  compromise 
an  indictment  for  slitting  the  prosecutor's  nose.  Whatever  distinc- 
tion exists  can  therefore  be  founded  only  on  the  particular  facts  of 

(1)  Ket'r  V.  Leeman,  66  B.  E.  392  Alderson,  Bolfe  and  Piatt,  Barons. 
(6  Q.  B.  308).  It  has  been  found  that  Coltman,  J.  and  Alderson,  B.  left  the 
the  course  of  argument  in  the  Court  of  Court  towards  the  close  of  the  argu- 
Error  has  rendered  necessary  a  rather  ment  for  the  defendants. 

fuller  abstract  of  the  record.  (3)  2  Wils.  341,  347.    See  notes  to 

(2)  Monday,  May  11th.  1846.  8,  C,  1  Smith's  L.  C.  154.  168  [11th 
Before  Tindal,  Ch.  J.,  Coltman,  ed.  369].  Also  Ward  v.  Llayd^  64 
Maule  and  Cresswell.  JJ..  and  Parke.  B.  B.  847  (6  Man.  &  G.  785). 
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the  offence.    Compounding  a  felony  would  be  a  distinct  species  of        Ksib 
offence :  it  is  so  at  common  law,  as  theft-bote.  fiERHAK. 

(TiNDAL,  Ch.  J. :  In  felony  there  is  a  forfeiture ;  that  would  take 
away  the  means  of  paying  compensation.) 

For  felonious  acts  no  action  can  be  brought,  unless  an  action  for 
stolen  goods,  where  the  felon  has  been  convicted,  be  an  exception  ; 
but  many  misdemeanours,  of  which  assault  is  one,  may  be  the 
subject  of  either  a  criminal  or  a  civil  proceeding.  For  these  it  is 
reasonable  that  a  compromise  should  be  allowed :  and,  in  fact,  it 
often  takes  place  with  the  sanction,  and,  indeed,  at  the  suggestion, 
both  of  magistrates  and  of  Judges  :  only  nominal  damages  could  be 
expected  in  an  action  after  the  defendant  had  been  punished  upon 
indictment ;  and  it  is  not  improbable  that,  if  damages  were  first 
recovered,  the  Attorney -General  would  enter  a  nolle  prosequi  on  the 
indictment ;  at  any  rate,  the  punishment  would  be  trivial.  Before 
stat.  18  Eliz.  c.  5,  an  informer  upon  even  a  penal  statute  could 
compromise  the  information  or  suit :  he  may  still  do  so  in  the 
case  of  proceedings  before  magistrates :  Rex  v.  CHsp  (i).  This 
statute  was  not  declaratory,  but  introduced  a  new  principle,  as 
appears  from  Williams  v.  Hedley  (2). 

(Alderson,  B.  :    Can  you  suggest  the  limit    between   misde- 
meanours which  may,  and  those  which  may  *not,  be  the  subject  of       [  •381  ] 
a  compromise  ?     What   would   you   say  to  an  indictment  for  a 
nuisance  affecting  a  whole  parish?     Could  that  be  referred  to 
arbitration  ?) 

It  could :  and  the  practice  is  not  uncommon  (a).  The  lawfulness 
of  compromising  indictments  for  misdemeanours  was  recognised  in 
Johnson  v.  Ogilby  (4),  a.d.  1784,  a  case  of  prosecution  for  fraud  ;  in 
Drage  v.  Ibberson  (5),  1798,  also  a  case  of  prosecution  for  fraud, 
where  Lord  Eenyon  adhered  to  the  distinction,  suggested  in  John- 
son V.  Ogilby  (4),  between  felony  and  misdemeanour,  though  Collins 
V.  Blantem{e)  was  cited.  [He  referred  to  Falloives  v.  Taylor  {7) ^ 
Edgcombe  v.  Rodd  {s),  and  Pool  v.  Bousjield  (d)."]  All  indictable  [888] 
offences  are  public :  and,^if  it  be  sought  *to  distinguish  between       [  *3S4  ] 

(1)  1  B.  &  Aid.  282.  (6)  2  Wils.  341,  347. 

(2)  9  B.  R.  473  (8  East,  378).  (7)  7  T.  B.  475.    See  the  judgment 

(3)  See  DoUmi  v.  Oroves  and  Etg,  v.      of  Lawbence,  J. 

Mobwti,  68  R.  R.  509  (6  Q.  B.  637).  (s)  7  R.  R.  700  (5  East,  29:1). 

(4)  3  P.  Wms.  277,  279.  (9)  10  R.  B.  633  (1  Camp.  55). 

(5)  2  Esp.  N.  P.  C.  643. 
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Kbib        those  cases  where  an  action  will  lie  and  those  where  it  will  not,  the 
Leuan.      principle  fails :  it  may  well  be  that  the  public  is  more  interested  in 
some  cases  where  an  action  will  lie  than  in  some  where  it  will  not. 
A  riot  or  an  unlawful  assembly  may  produce  injury  to  the  prose- 
cutor.    [He  cited  Beeleyv.  Winqfi€ld(l)  and  Baker  v.  Toicmend  (2).] 
[  886  ]  In   Comyn   on   Contracts.,  p.  24  (2nd  ed.),  ch.  2,  the  rule  (8), 

adopted  from  Pothier's  Traite  des  Obligations,  Parti,  chap. I.  sect,  1, 
art.  7,  s.  98  (s),  is  thus  given  :  '^  However  general  the  terms  may  be 
in  which  an  agreement  is  conceived,  it  only  comprises  those  things 
respecting  which  it  appears  that  the  contracting  parties  proposed  to 
contract,  and  not  others  which  they  never  thought  of."  If,  therefore, 
there  be  any  state  of  facts,  consistent  with  the  record,  under  which 
the  agreement  declared  upon  could  be  legal,  it  is  not  to  be 
gratuitously  assumed  that  the  contractors  had  anything  illegal  in 
view  ;  and  then  the  declaration  is  not  answered.  To  the  same  effect 
are  Jones  v.  Wait4^  (4),  Haines  v.  Busk  (5)  Sewell  v.  The  Royal  Exchange 
Assurance  Company  (6),  and  Harrington  v.  Kloprogge  (7) ;  and  the 
principle  was  taken  for  granted  in  Holland  v.  Hall  (s).  The  agree- 
[  '886  ]  ment  is,  not  to  proceed  further.  Now,  if  the  Attoniey-General  *had 
entered  a  nolle  prosequi,  the  plaintiff  would  have  necessarily  abstained 
from  proceeding :  that  is  the  only  mode,  strictly  speaking,  of  discon- 
tinuing an  indictment :  Eluorthy  v.  Bird  (9) ;  and,  from  B^x  v. 
Fielding  (10),  it  is  probable  that  the  Attomey-General  would  have  so 
acted,  the  plaintiff  having  received  compensation.  A  similar  principle 
was  acted  on  by  Lord  Habdwigke  in  The  Mayor ,  dtc.  of  York  v. 
Pilkington  (ii) .  Besides,  it  is  not  averred  here  that  any  public  crime 
had  been  committed :  there  is  no  averment  of  a  riot,  or  of  an  assault 
upon  a  public  officer,  in  fact.  The  last  four  counts  of  the  indictment 
itself  contain  no  charge  of  assaulting  any  public  officer,  but  only 
G.  Key  and  other  individuals ;  this  is  therefore  quite  within  the 
principle  of  Haiiington  v.  Klopi'ogge(i2),  where  the  agreement  was 
held  good  for  so  much  as  could  lawfully  be  agreed  for.  Suppose 
the  defendants  were  innocent :  might  not  the  plaiotiff  abstain  from 
proceeding  ? 

(1)  10  B.  R  431  (11  East,  46).  (6)  4  Taunt.  856. 

(2)  18  K.  E.  621  (7  Taunt.  422).  (7)  Note  to  Palmer  v.  Bate,  23  R  B. 

(3)  Tome  1,  p.  45  (ed.  1781).  539  (2  Brod.  &  B.  678). 

(4)  50  E.  E.  705  (5  Bing.  N.  C.  341),  (8)  18  E.  E.  428  (1  B.  &  Aid.  53). 
in  Exch.  Ch.;  aflarming  the  judgment  (9)  2  Bing.  258. 

of  C.  P.  in  Watte  v.  Janes,  1  Bing.  {\0)  2  Burr.  719. 

N.  C.  656.    Judgment  of  Exch.   Ch.  (11)  2  Atk.  302. 

affirmed  in  Dom.  Proc,  Jones  v.  Waite,  (12)  23  E.  E.  539,  n.  (2  Brod.  &  B. 

50  E.  E,  717  (9  CL  &  Fin.  88,  101).  678,  n.). 

(5)  5  Taunt.  521. 
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(Maule,  J. :  Would  that  be  a  good  bargain  in  the  case  of  an        Eeib 
indictment  for  felony  ?)  Lbbhak. 

Gases  of  felony  are  distingaished  from  those  of  misdemeanour :  it 
will  be  admitted  that  in  some  cases  indictments  for  misdemeanour 
may  be  compromised  tor  money. 

MaHin,  contra  : 

It  appears  by  the  record  that  the  promise  here  was  made  in 
consideration  of  the  plaintiff  abandoning  a  prosecution  for  assault 
on  persons  acting  in  aid  of  a  peace  officer  in  the  execution  of  his 
duty ;  an  offence  which,  by  stat.  9  Geo.  lY.  c.  81,  s.  25  (i),  subjects  the 
offender  to  two  years*  imprisonment  with  *hard  labour.  That  is,  [  'S^t  ] 
at  any  rate,  a  part  of  the  agreement  which  is  illegal :  and,  if  illegal, 
it  vitiates  the  whole ;  as  appears  by  the  authorities  cited  in  Mr. 
Smith's  note  to  Collins  v.  Blantem  (2),  the  judgment  of  Tindal, 
Ch.  J.  in  Shackell  v.  Rosier  (3),  and  Com.  Dig.  Action  upon  the  Case 
upon  Assumpsit  (B  18),  (P  4),  (P  7).  The  consent  of  the  Court 
could  give  no  legality  to  such  a  contract.  It  is  suggested  that  a 
nolle  prosequi  would  be  a  legal  mode  of  putting  an  end  to  the  indict- 
ment :  but,  if  the  prosecutor  were  to  engage,  for  a  payment  of  money, 
to  obtain  the  nolle  prosequi,  that  could  constitute  no  legal  contract. 
The  argument  proves  too  much  :  the  Attorney-General  might  enter 
a  noUe  prosequi  on  an  indictment  for  felony.  The  cases  mentioned 
in  the  latter  part  of  the  argument  on  the  other  side  are  inapplicable 
to  the  present  question.  Holland  v.  Hall  (4),  cited  for  the  plaintiff, 
is  a  strong  authority  against  him :  there  the  contract  was  primd 
facie  illegal,  though,  if  certain  other  facts  had  existed,  which  were 
not  shown  either  to  exist  or  not  to  exist,  the  contract  would  have 
been  lawful :  but  the  Coubt  held  it  to  be  illegal ;  and  Abbott,  J.  said: 
**  If  there  be,  on  the  face  of  the  agreement,  an  illegal  intention,  is 
it  too  much  to  say,  that  the  burden  lies  on  the  party  who  uses 
expressions  primd  facie  importing  an  illegal  purpose,  to  show  that 
the  intention  was  legal  ?  "  Harrington  v.  Kloprogge  (6)  decides 
merely  that,  where  a  party  agrees  to  assign  any  office  of  which  he 
may  become  possessed,  this  will  be  construed  as  having  in  view 
only  assignable  offices.      *  Haines  v.  Busk  (6)  was  the  case  of  an      [  *888  ] 

(1)  Bepealed  by  24  &  25  Yiot  c.  95,      646). 

8.  1.— A.  0.  (4)  18  R.  R.  428  (1  B.  &  Aid,  53). 

(2)  1  Smith's  L.  C.  169  [11th  ed.  (5)  23  B.  £.  539,  n.  (2  Brod.  &  B. 
377].  678,  n.y 

(3)  42  B.  B.  666  (2  Bisg.  N.  0.  634,  (6)  5  Taunt.  521. 
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Kbib  action  by  a  broker  against  his  principal  for  commission :  and  the 
Lbkm AH.  decision  was  merely  that  the  principal  could  not  set  ap  as  a  defence 
that  what  was  done  for  him  by  the  broker  would  be  illegal  unless  he, 
the  principal,  took  certain  steps.  Elwonhy  v.  Bird  (i)  shows  that 
a  discontinuance  of  an  indictment,  technically  speaking,  requires 
the  act  of  the  Attorncy-Oeneral :  under  what  circumstances  this  can 
be  the  foundation  of  a  contract  is  not  decided.  All  that  Lord 
Hardwicke  did  in  The  Mayor,  <tc.  of  York  v.  Pilkington  (3s)  was 
to  prevent  parties  who  were  plaintiffs  before  him  from  prosecuting 
the  same  matter  criminally  in  a  Court  where  they  would  themselves 
have  been  judges.  Eex  v.  Fielding  (3)  shows  nothing  as  to  the  terms 
on  which  a  prosecution  may  be  put  an  end  to:  it  contains  only  an 
intimation  that  the  Attoimey-Oeneral  would  probably  stay  it  when  the 
prosecutor  had  commenced  a  civil  action.  It  is  true,  as  the  plaintiff 
contends,  that  the  declaration  is  not  answered  unless  the  illegality 
appear  plainly:  but  it  does  so  here.  The  question  is,  not  merely 
whether  it  be  an  offence  to  forbear  prosecuting  for  a  misdemeanour, 
but  whether  the  law  will  enforce  a  contract  to  pay  money  for  such 
forbearance.  The  difficulty  of  distinguishing  between  different 
kinds  of  misdemeanour  has  been  urged  on  the  other  side.  There 
is,  no  doubt,  such  a  difficulty :  and,  if  the  question  were  quite  new, 
probably  the  Courts  would  hold  it  illegal  to  compromise  for  money 
any  prosecution  whatever.    This  seems  to  be  the  view  of  Aldbbson, 

[  *889  ]      B.  in  Oarth  v.  Eamshaw  (4).     At  the  utmost,  the  legality  ^must  be 

confined  to  cases  in  which  the  whole  matter  of  the  indictment  is 

such  as  to  admit  of  satisfaction  by  a  payment  to  the  prosecutor. 

This  case  must  be  decided  on  the  principle  affirmed  in  CciUns  v. 

[  391  ]  Bhmtem  (6).  It  is  immaterial  whether  the  defendant  was  guilty 
or  not :  if  he  was,  the  prosecution  ought  not  to  have  been  compro- 
mised ;  if  he  was  not,  it  ought  not  to  have  been  instituted,  or  to 
have  been  persevered  in,  and  the  abandonment  of  it  can  be  no 
consideration.    *    *    * 

BUs8,  in  reply.    *    *    * 

Cur.  adv.  vtdt. 

[  392  ]       TiNDAL,  Gh.  J.,  in  this  vacation  (June  18th),  delivered  the  judgment 
of  the  Court  : 

This  was  an  action  on  an  agreement,  by  which  the  defendants, 

(1)  2  Bing.  258.  (4)  3  T.  &  0.  584. 

(2)  2  Atk.  302.  (5)  2  Wils.  341,  347. 

(3)  2  Burr.  719. 
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in  consideration  {intei'  alia)  that  the  plaintiff,  being  the  prosecutor        Kbib 
of  an  indictment  preferred  against  certain  persons  for  an  assault     LBmiAir. 
and  riot,  would  not  proceed  further  on  such  indictment,  undertook 
and  promised  plaintiff  to  pay  him  a  certain  amount  of  money. 

The  declaration  averred  that,  in  pursuance  of  such  agreement, 
the  plaintiff  did  not  proceed  further  with  the  indictment,  and  did, 
with  the  assent  of  the  then  defendants,  inform  the  Court,  before 
which  the  indictment  was  pending,  of  the  premises,  and,  by  leave 
of  the  Court,  forbore  to  give  evidence  upon  the  indictment ;  and  that 
thereupon  the  said  defendants  in  such  indictment  were  acquitted. 

The  defendants  pleaded  several  pleas  to  this  action  ;  but  the  most 
material  plea  is  that  which  raised  the  question,  whether  the  con- 
sideration for  the  said  supposed  promise  was  illegal  and  the  promise 
therefore  void. 

Upon  demurrer,  the  Court  of  Queen's  Bench  held  this  to  be  so : 
and  the  same  question  has  been  argued  before  us  on  the  writ  of 
error.  And  we  think  the  judgment  of  the  Queen's  Bench  was 
right. 

It  seems  clear,  from  the  various  authorities  brought  before  us  on 
the  argument,  that  some  misdemeanours  are  of  such  a  nature  that 
a  contract  to  withdraw  a  prosecution  in  respect  of  them,  and  to 
consent  to  give  no  evidence  against  the  parties  accused,  is  founded 
on  an  illegal  consideration.  *Such  was  the  case  of  Collins  v.  [  *893  ] 
Blantem  (i),  which  was  the  case  of  a  prosecution  for  perjury.  It  is 
strange  that  such  a  doubt  should  ever  have  been  raised.  A  contrary 
decision  would  have  placed  it  in  the  power  of  a  private  individual 
to  make  a  profit  to  himself  by  doing  a  great  public  injury.  It  is 
difficult  to  comprehend  the  case  of  Johnson  v.  Ogilhij  (2)  as  stated  in 
Peere  Williams's  Reports.  There  a  prosecution  for  a  fraud  was 
suppressed,  and  that  suppression  made  the  consideration  for  an 
agpreement  to  pay  money.  The  distinction  between  felony  and 
misdemeanour  seems  to  have  been  the  foundation  of  the  decision, 
if  it  was  made,  by  Lord  Talbot,  a  distinction  overruled  in  Collins  v. 
Blantem  (1),  which  was  decided  at  a  later  period.  It  is  not,  indeed, 
at  all  clear  that  the  indictment  for  the  fraud  was  compromised,  as 
a  part  of  the  agreement,  or  that  the  fraud  was  an  indictable  one : 
and  perhaps  the  case  may  be  so  explained.  If  not,  it  cannot,  we 
conceive,  be  sustained  as  law. 

In  Drage  v.  Ibberson{3)f  however,  Lord  Ken  yon  adverted  to,  and 

(!)  2  Wils.  341.  347.  (3)  2  Esp.  N.  P.  643. 

(2)  3  P.  Wms.  277,  279. 
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Kbik  stated  that  he  should  adhere  to,  the  class  of  cases  which  held  that 
Lbemak.  ^^  consideration  for  an  agreement,  being  the  settling  of  a  mis- 
demeanour, might  be  good  in  law.  Thus  a  settlement  of  an  indict- 
ment for  a  nuisance,  preferred  by  public  authority,  was  held  (i)  a 
lawful  consideration  for  a  bond  binding  the  defendant  to  remove  the 
nuisance ;  we  presume,  on  the  ground,  which  however  is  not  very 
satisfactory,  that  the  main  object  of  the  prosecution,  the  removal 
of  the  nuisance,  was  thereby  effected.  But  the  Court  seem  to  have 
[  •894  ]  ^overlooked  the  consideration  that  a  defendant  who  had  infringed 
a  public  right  was  thereby  entirely  freed  from  the  punishment  due 
to  a  violation  of  public  law.  In  Edgcombe  v.  Rodd  (2)  Lb  Blanc,  J. 
assigns  this  as  a  reason  for  the  consideration  being  illegal,  that 
there  the  prosecution  was  for  a  public  misdemeanour  and  not  for  a 
private  injury  to  the  prosecutor.  It  is  difficult  to  reconcile  this 
principle,  which  we  think  a  just  one,  with  the  decision  in  Fallowes 
V.  Taylor  (3) ;  nor  can  Pool  v.  Boxisfield  (4)  be  reconciled  with  it. 
There  an  agreement  to  stifle  a  motion  against  the  defendant,  that 
he  should  answer  the  matters  of  an  affidavit,  was  held  illegal. 

But  there  is  a  class  of  cases,  such  as  Beeley  v.  Wincfield  (5)  and 
Baker  v.  Toicnsend  (6),  which  do  not  at  all  break  in  upon  sound 
principles.  These  are  cases  where  the  private  rights  of  the  injured 
party  are  made  the  subject  of  agreement,  and  where,  by  the 
previous  conviction  of  the  defendant,  the  rights  of  the  public  are 
also  preserved  inviolate.  As  Gibbs,  Ch.  J.,  in  the  latter  case,  well 
observes,  ^*  the  parties  have  referred  nothing  but  what  they  have  a 
right  to  refer.  They  have  referred  the  several  assaults "  (by 
which  we  understand  him  to  mean  their  several  rights  to  damages 
for  those  assaults) ;  "  these  may  be  referred.  They  have  referred 
the  right  of  possession ;  that  may  be  referred.  The  reference  of 
all  matters  in  dispute  refers  all  other  their  civil  rights;"  which 
words  show  our  previous  interpretation  to  be  correct.  The  case  of 
Beeley  v.  Win^eld  (6)  was  after  conviction ;  and  the  promissory 
[  *895  ]  note  seems  merely  *to  have  been  given  for  the  expenses  of  the 
prosecution,  and  was  obviously  a  part  of  the  punishment  inflicted 
by  the  Court  after  conviction  of  the  offence. 

Indeed  it  is  very  remarkable  what  very  little  authority  there  is 
to  be  found,  rather  consisting  of  dicta  than  decisions,  for  the 
principle,  that  any  compromise  of  a  misdemeanour,  or  indeed  of 

(1)  Fallmves  v.  Taylor,  7  T.  R.  475.  (4)  10  E.  E.  633  (1  Camp.  65). 

(2)  7  B.  B.  700  (5  East,  294).  (5)  10  B.  B.  431  (11  East,  46). 

(3)  7  T.  B.  475.  (6)  18  B.  B.  521  (7  Taunt.  422). 
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any  public  offence,  can  be  otherwise  than  illegal,  and  any  promise  kbib 
founded  on  such  a  consideration  otherwise  than  void.  If  the  lebman. 
matter  were  rea  integra,  we  should  have  no  doubt  on  this  point. 
We  have  no  doubt  that,  in  all  offences  which  involve  damages  to 
an  injured  party  for  which  he  may  maintain  an  action,  it  is  com- 
petent for  him,  notwithstanding  they  are  also  of  a  public  nature,  to 
compromise  or  settle  his  private  damage  in  any  way  he  may  think 
fit.  It  is  said,  indeed,  that  in  the  case  of  an  assault  he  may  also 
undertake  not  to  prosecute  on  behalf  of  the  public.  It  may  be  so : 
but  we  are  not  disposed  to  extend  this  any  further. 

In  the  case  before  us,  the  offence  is  an  assault  coupled  with  riot 
and  the  obstruction  of  a  public  of&cer.  No  case  has  said  that  it  is 
lawful  to  compromise  such  an  offence. 

Nor  do  we  think  that  the  assent  of  the  Judge  was  material. 

We  entirely  agree  in  the  observations  of  the  Court  of  Queen's 

Bench  as  to  this  part  of  the  case :  and  we  think  the  judgment  of 

the  Queen's  Bench  must  be  afSrmed. 

Judgment  affirmed, 

IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
PARTRIDGE  v.   The  BANK   O*^  ENGLAND  (l).  i»44. 

(9  Q.  B.  396—427;  S.  C.  15  L.  J.  Q.  B.  395 ;  10  Jur.  1031.)  J^Vt. 

Declaration  alleged  that  plaintiff  was  proprietor  of  a  share  in  the  3^ 
Seduced  Annuities,  in  the  management  of  defendants  (Governor,  &c.  of       cKmSut. 
the  Bank  of  England)  for  certain  reward  &c.,  and  was  entitled  to  receive 
certain  dividends,  his  share  standing  in  the  books  for  the  purpose  of  their  *~* 

laying  him,  on  request,  the  accruing  dividends,  when  sufBcient  money  had  '     ' 

been  received  by  them :  whereupon  defendants  became  liable,  and  it  was  ^®^* 

their  duty,  to  pay  plaintifif  on  request,  when  sufficient  money  had  been        «7i*iie  15> 
received  by  them,  all  dividends  due  to  him :  that,   while  plaintiff  was        .    ^  -. 
possessed  of  the  share,  a  dividend  became  due  to  him,  and  sufficient  money        *-        -* 
had  been  received  by  defendants  &c.,  and  they  were  requested  by  plaintiff 
to  pay  him  his  dividend,  and  a  reasonable  time  had  elapsed :  but  they  had 
not  paid. 

Flea :  that  by  usage  and  custom  of  bankers  and  merchants  in  London, 
for  divers,  to  wit  sixty,  years  past,  the  drafts  of  defendants  upon  their 
cashiers,  called  dividend  warrants,  are  transferable  and  assignable  by 
delivery  only,  and  a  }xyiia  fide  holder  thereof  is  entitled  to  payment  by 

(1)  Followed    in   Crouch  v.    Credit  (1876)  1  App.  Ca.  476,  483;  cf.  Btchu^ 

JVmcier  (1873)  L.E.  8  Q.B.  374,  387,42  unaland    Exploration    Co.   v.   London 

L.  J.  a  B.  183 ;  explained  in  Gofjdwin  Trading  Bank  [1898]  2  Q.  B.  658,  67 

▼.^o6art«(1875)L.B.10Ex.337,354,  L.  J.  Q.  B.  986.  79  L.  T.  270,   and 

44  L.  J.  Ex.  157 ;  see  8.  C.  in  H.  L.  per  EdeUtein  v.  Schuler  [1902]  2  K  B.  144, 

Oairns,  L.  C,  during  the  argument,  71  L.  J.  K  B.  572,  87  L.  T.  204.— A.  C. 
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defendants  on  demand:  that  W.  had  reeexved  from  defendants  such 
warrant  for  payment  of  the  dividend  in  question,  under  a  power  of  attorney 
from  plaintiff,  authorizing  W.  to  receive  and  give  receipts  for  dividend,  and 
had  delivered  the  warrant  to  L.  for  good  consideration  then  moving  from 
L.  to  W.,  and  that  L.,  while  lawful  holder  of  the  warrant,  had  demanded 
payment  from  defendants  and  required  them  to  hold  the  money  for  his  use. 
Held,  by  the  Court  of  Q.  B.,  on  a  replication  traversing  the  above 
allegations,  except  the  execution  of  the  power  and  delivery  to  W. ; 

1.  That  the  allegation  of  usage  was  satisfied  by  proof  that  dividend 
warrants,  with  the  receipt  subscribed,  are  passed  from  hand  to  hand  like 
bank  notes,  and  are  paid  by  the  Bank  cashiera  to  any  one  who  presents 
them  after  a  certain  day : 

2.  Thiit  the  alleged  consideration  was  proved  by  showing  that,  before  the 
dividend  was  due,  L.,  a  banker,  had  discounted  a  promissory  note  of  and 
for  W.,  his  customer,  payable  on  a  day  subsequent  to  the  delivery  of  the 
warrant  by  W.  to  L.,  and  that  the  warrant  was  delivered  to  secure  pay- 
ment to  L.  of  the  note  when  due ;  although  at  the  time  of  delivery  the  cash 
balance  at  L.'s  Bank  was  in  favour  of  W.,  and  the  note  was  not  due  till 
after  the  day  for  payment  on  the  warrant. 

But,  Held,  by  the  Court  of  Exchequer  Chamber,  that  the  plaintiff  wa» 
entitled  to  judgment  on  the  record :  because, 

1.  The  power,  as  pleaded,  did  not  authorize  receiving  payment  by  & 
warrant :  and  it  did  not  appear,  by  plea  or  by  any  statute,  that  it  was  & 
usual  mode  of  paying  dividends  to  give  a  warrant. 

2.  It  did  not  appear  that  defendants  had  become  liable  to  pay  L.,  the 
warrant  not  being  negotiable  by  the  general  law,  and  the  supposed  custom 
not  appearing  to  be  an  immemorial  custom  in  the  particular  place,  nor  an 
usage  of  trade  of  which  plaintiff  was  cognisant. 

3.  L.  was  not  averred  to  be  a  bond  fidt  holder,  but  only  to  have  taken  for 
value ;  and  the  averment,  as  above,  of  his  being  lawful  holder,  did  not 
supply  the  defect. 

Case.    The  Ist  coant  of  the  declaration  stated  that  plaintiff  \^aa 

proprietor  of  and  entitled  to  a  certain  share  or  interest,  to  vfit 

8,0882.  4s.  M.f  in  a  certain  public  ^stock  called  the  8Z.  10«.  per  cent. 

Seduced  Annuities  &c.,  transferable  at  defendants'  Bank,  and  in 

their  care  and  management  tor  certain  reward  &c. :  and  thai 

plaintiff  was  entitled  to  receive  in  respect   thereof  interest  or 

dividends  on  5th  April  and  10th  October  in  each  year.    That,  at 

the  time  of  the  grievances  &c.,  the  said  share  &c.  of  plaintiff  was 

standing  in  defendants'  books  in  his  name,  and  in  their  care  and 

management  for  the  purpose  of  paying  to  him  on  request,  when 

sufficient  money  had  been  issued  by  her  Majesty  and  received  by 

defendants  for  that  purpose,  all  dividends  and  interest  from  time 

to  time  due  to  plaintiff  in  respect  of  his  share  in  the  said  stock, 

whilst  such  share  was  not  transferred  by  plaintiff's  authority;  by 

reason  whereof  defendants  became  liable,  and  it  was  their  duty,  to 

pay  plaintiff  on  request,  when  sufficient  money  had  been  issued 

and  received  by  them  &c.,  all  dividends  &c.  from  time  to  time 

due  to  plaintiff.    The  count  then  averred  the  accruing,  to  wit 
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5th  April,  1841,  of  the  half-yearly  dividend  of  (to  wit)  682. 19s.  Id. 
due  to  plainti£f ;  the  issuing,  and  receipt  by  defendants,  of  sufficient 
money  &c. ;  request  by  plaintiff  to  pay,  and  refusal  by  defendants, 
although  a  reasonable  time  had  elapsed  &c.  The  2nd  count  was  for 
nonpayment  of  a  dividend  due  on  other  stock  of  the  plaintiff.  The 
Srd  count,  in  trover,  for  two  pieces  of  paper  with  print  and  writing 
thereon,  called  dividend  warrants,  purporting  to  be  orders  &c., 
addressed  to  the  cashiers  of  defendants'  Bank,  to  pay  plaintiff  the 
sums  of  &c. 

Pleas.  1.  Not  guilty.  2.  To  the  last  count.  Not  possessed. 
8.  To  the  first  count,  that,  whilst  plaintiff  was  entitled  to  the  said 
share  or  interest  &c.,  aud  to  receive  the  interest  &c.  thereon,  and 
before  the  said  half-yearly  interest  or  dividends  became  due  to 
plaintiff,  to  wit  on  *&c.,  plaintiff,  by  his  letter  of  attorney  under 
seal  ipi'ofert),  appointed  W.  Steer  and  F.  Wakefield  his  attorneys, 
jointly  and  separately,  in  his  name  and  on  his  behalf,  to  accept 
transfers  &c.,  and  to  receive  and  give  receipts  for  all  dividends 
then  or  thereafter  due,  and  to  do  all  lawful  acts  requisite  for 
effecting  the  premises,  plaintiff  thereby  ratifying  and  confirming 
all  their  acts  done  by  virtue  thereof:  delivery  of  said  letter  of 
attorney  by  plaintiff  to  .Wakefield  and  notice  thereof  by  W.  to 
defendants,  and  demand  to  act  by  virtue  &c. :  That,  when  the 
dividend  became  due,  the  letter  of  attorney  was  in  full  force :  that, 
when  the  dividend  was  so  due,  and  before  plaintiff  had  requested 
defendants  to  pay  it,  Wakefield,  under  authority  of  the  letter  of 
attorney,  demanded  of  defendants  that  they  should  pay  him,  as 
such  attorney,  the  dividend  :  that  thereupon  defendants  did,  at  the 
request  of  Wakefield,  deliver  to  him,  and  he  then  accepted  and 
received  from  defendants,  in  payment  of  the  dividend,  a  draft  or 
order  in  writing  of  defendants,  addressed  to  the  cashiers  of  defen- 
dants' Bank,  commonly  called  a  dividend  warrant,  whereby  the 
cashiers  were  directed  to  pay  plaintiff  the  dividend :  and  that 
Wakefield  did  then,  by  virtue  of  the  power  &c.,  as  such  attorney  of 
plaintiff,  on  receipt  of  such  warrant,  give  defencTants  his  receipt 
for  the  said  dividend.  That,  **  according  to  the  usage  and  custom 
of  bankers  and  merchants  used  and  approved  in  London  for  divers, 
to  wit  sixty,  years  now  last  past,  all  such  dividend  warrants  as  in 
this  plea  mentioned  are,  by  the  said  usage  and  custom,  transfer- 
able and  assignable  by  delivery  only  and  without  indorsement,  and 
that  the  bond  fide  holder  of  every  such  dividend  warrant  has  been 
during  all  the  *time  aforesaid,  and  still  is,  according  to  such  usage 
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Pabtbidok  and  custom,  entitled  to  receive  payment  of  the  said  sum  of  money, 
Bank  of  in  each  such  dividend  warrant  expressed,  from  the  said  defendants 
Bkglakd.  qjj  demand."  That,  after  Wakefield  had  received  the  warrant, 
and  whilst  the  money  for  payment  thereof  was  in  the  hands  of 
defendants,  and  before  they  were  requested  by  plaintiff  to  pay  tlie 
dividend,  to  wit  on  &c.,  Wakefield,  according  to  the  said  usage 
and  custom,  transferred  and  delivered  the  warrant  to  Henry  Lad- 
broke  &c.,  then  carrying  on  the  business  of  bankers  in  London,  by 
the  style  and  firm  of  Messrs.  Ladbroke  &  Co.,  for  certain  valuable 
considerations  then  moving  from  Messrs.  Ladbroke  &  Co.  to  Wake- 
field :  by  means  whereof,  and  according  to  the  usage  and  custom, 
Messrs.  Ladbroke  &  Co.  became  entitled  to  receive  from  defen- 
dants the  sum  expressed  in  the  warrant.  That,  after  such  transfer 
and  delivery  of  the  warrant  and  while  Messrs.  Ladbroke  &  Co. 
were  lawful  bearers  and  holders  of  such  warrant,  and  before 
plaintiff  requested  defendants  to  pay  &c.,  Messrs.  Ladbroke  &  Co. 
demanded  of  defendants  payment  of  the  money  expressed  in  the 
warrant,  and  then  required  defendants  to  hold  the  same  for  the 
use  and  benefit  of  Messrs.  Ladbroke  &  Co. ;  wherefore  defendants 
refused  to  pay  the  dividend  to  plaintiff ;  as  they  lawfully  &c. ; 
which  is  the  said  supposed  &c.  Verification.  There  was  a  like 
special  plea  to  the  second  count. 

The  replication  to  each  special  plea,  after  admitting  the  execu- 
tion, delivery  and  notice  of  the  letter  of  attorney,  and  the  demand 
of  Wakefield  to  act  by  virtue  thereof  and  that  defendants  should 
pay  him  the  dividends  by  virtue  of  the  letter  of  attorney,  in 
[  *400  ]  manner  and  *form  &c.  traversed,  with  an  absque  &c.,  the  residue 
of  the  causes  or  matters  of  excuse  in  the  plea  alleged.  Conclusion 
to  the  country.    Issue  thereon. 

The  cause  was  tried  at  the  London  sittings  after  Trinity  Term, 
1848,  belore  Lord  Denman,  Ch.  J.  It  appeared  that,  in  March, 
1841,  F.  Wakefield,  a  stockbroker,  applied  to  Ladbroke  &  Co., 
bankers  in  London,  to  discount  his  promissory  note  for  2,000/., 
stating  that  certain  dividend  warrants,  including  those  referred  to 
in  the  declaration,  would  be  handed  to  them  in  April  when  received 
by  him  at  the  Bank,  which  would  be  a  further  security  for  payment 
of  the  2,0002.  The  note  was  payable  on  21st  April,  1841.  The 
dividends  were  due  on  6th  April.  On  6th  April  Wakefield  received 
the  dividend  warrants  at  the  Bank  under  his  power  of  attorney, 
with  his  receipt  subscribed  as  attorney  for  the  plaintiff,  and  on  the 
same  day  handed  them  to  Ladbroke  &  Co.     At  that  time  the 
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balance  at  Ladbroke  k  Co.'s  was  in  favour  of  Wakefield.  On 
7th  April,  Ladbroke  &  Co.,  who  had  a  banking  account  with 
defendants,  delivered  the  warrants  to  them,  to  be  entered  to  their 
credit.  The  amount  was  accordingly  entered  on  that  day  to  the 
credit  of  Ladbroke  &  Co.  in  defendants'  cash  book,  and  the  warrants 
cancelled;  but  the  amount  never  was  carried  to  their  drawing 
account  in  the  ledger.  If  presented  to  the  cashiers  of  the  Bank, 
the  warrants  would  not,  in  the  ordinary  course,  have  been  paid 
before  8th  April.  Wakefield  became  embarrassed  on  6th  April, 
and  absconded;  and  this  was  notorious  on  the  7th:  but  neither 
Ladbroke  &  Co.  nor  defendants  had  notice  of  plaintiff's  claim  till 
some  time  after  the  8th.  Wakefield's  note  was  dishonoured  when 
due.  If  it  had  been  paid,  there  would  have  been  a  balance  of  2002. 
at  Ladbroke  &  Co.'s  *in  his  favour :  when  it  was  dishonoured,  there 
was  due  to  them  from  him  1,798Z.  9b.  8d,  The  form  of  a  dividend 
warrant  is  described,  p.  818,  post.  The  stockholder  or  his  attorney 
is  required  to  subscribe  a  receipt  at  the  foot  of  it  before  it  is 
delivered  to  him  at  the  Bank.  It  was  proved  that  such  a  dividend 
warrant,  with  the  receipt  subscribed,  was  currently  received  as 
cash,  and  would  be  paid  by  the  cashiers  of  the  Bank  to  any  one 
who  presented  it  on  or  after  8th  April.  The  verdict  of  the  jury  was 
as  follows:  "We  find  that  dividend  warrants  are  payable  to  the 
parties  presenting  the  same,  but  are  not  negotiable  before  the  day 
of  payment  to  the  public  by  the  Bank.  It  does  not  appear  that 
Messrs.  Ladbroke  gave  any  specific  consideration  for  the  warrants 
lodged  with  them  by  Messrs.  Wakefield."  A  verdict  was  entered 
for  plaintiff  on  all  the  issues,  but  leave  given  to  move  to  enter  a 
verdict  for  defendants.  Damages  were  assessed  severally  on  the 
Ist  and '2nd  counts.  In  the  following  Term  a  rule  nisi  was  obtained 
to  enter  a  verdict  for  the  defendants  on  the  special  pleas,  and  on 
the  plea  of  Not  possessed  to  the  count  in  trover ;  or  for  a  new  trial. 
In  Easter  Term,  1844  (i). 


Pabtridox 

Bank  of 
Enolakd. 


[  •401  ] 


Erie  and  Crompton  showed  cause : 

They  contended  that  there  was  no  consideration  "then  moving" 
from  Ladbroke  &  Co.  to  Wakefield,  when  the  dividend  warrants 
were  handed  to  the  former.  The  only  consideration  was  the  dis- 
counting a  note  in  March,  which  did  not  become  due  till  after  the 
warrant  was  handed  over;  and,  if  the  note  had  been  then  duly 


(1)  May  4. 
man,  J  J. 


Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams  and  Wight- 
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Partridge   honoured^  *the  balance  would  have  been  largely  in  favour  of  Wake- 
Bank  of     field.    There  was  no  subsisting  debt  due  from  him  to  his  bankers 
England,     ^j^  6th.  April,  when  he  delivered  the  warrant  to  them.    As  to  the 
'-        ^      allegation  of  the  usage  and  custom  of  bankers  and  merchants,  the 
finding  by  the  jury  that  a  dividend  warrant,  with  the  proper  receipt 
on  it,  is  negotiable,  and  paid  to  any  one  who  presents  it,  after  the 
7th  April,  does  not  support  the  averment  that  all  dividend  warrants 
are  assignable  by  delivery  and  without  indorsement,  and  that  a 
bond  fide  holder  is  entitled  to  payment.    To  be  assignable  imports 
that  the  assignee  can,  as  such  recover  the  amount,  whereas  the 
holder  only  receives  payment  from  the  Bank  as  agent  of  the 
person  named  in  the  warrant;  nor  would  payment  be  made  to 
a  bond  fide  holder,  or  even  to  an  attorney  who  had  been   duly 
authorised,  if  the  principal  revoked  the  authority  and  required 
payment  to  himself.     Here  no  payment  was  ever  in  fact  made; 
nor  were  Ladbroke  &  Co.  credited  on  their  drawing  account,  which 
might  be  equivalent  to  payment.   Besides,  if  the  instrument  is  not, 
in  its  own  nature  and  in  form,  a  negotiable  one,  no  amount  of 
proof  of  usage  can  make  it  so.    It  is  mere  matter  of  law ;  and  the 
jury  cannot,  on  such  evidence,  find  that  it  is  negotiable.    An  equit- 
able lien  on  it,  supposing  that  to  exist,  will  not  support  the  plea« 
If  the  defendants  are  not  discharged  from  payment,  then  they 
improperly  detain  the  dividend  warrant,  and  the  plaintiff  is  entitled 
on  the  issue  of ''  Not  possessed  "  (i). 

[  408  ]  Kelly ^  contra  : 

Until  repayment  of  the  money  advanced  on  the  note  there  was  a 
continuing  consideration ;  for  the  deposit  of  the  warrants  and  the 
original  agreement,  in  virtue  of  which  the  transfer  was  made,  need 
not  have  been  contemporaneous.  Then  the  evidence  of  usage 
entitled  the  defendants  to  a  verdict  on  the  special  plea.  Strictly 
speaking,  the  dividend  is  payable  on  the  5th ;  and  the  nonpayment 
till  the  8th  is  for  the  mere  convenience  of  the  Bank.  The  warrant 
is  transferable  before.  It  is  in  form  payable  only  to  the  stock- 
holder ;  but  his  receipt  cures  this,  and  converts  it  into  a  warrant 
payable  to  bearer,  like  a  banker's  cheque  or  Exchequer  bill:  Wookey 
V.  Pole  (2),  Branddo  v.  Burnett  (;6).     Whether  the  bearer  can  or 

(1)  So  much  of  the  argument  as 
turned  on  the  negotiability  of  dividend 
warrants  is  here  only  shortly  stated, 


because  the  point    was    more    fully 
argued  in  error. 

(2)  22  R.  R.  594  (4  B.  &  Aid.  1). 


(3)  1  Man.  &  G.  908.  Judg!nent 
reversed  in  Exch.  Ch.  ;  Barnett  v. 
Brandao,  6  Man.  &  G.  630.  Judgment 
of  Exch.  Ch.  reversed  in  Dom.  Proc ; 
Brandao  v.  Barnett,  71  R.  R.  428  (a 
C.  B.  519). 
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cannot  sue  for  the  amount  in  his  own  name,  does  not  determine 
the  point  of  negotiability ;  for  an  instrument  may  be  legally  assign- 
able, although  no  action  lies  on  it  at  all :  thus  the  holder  of  an 
Exchequer  bill  cannot  sue  the  Government ;  nor  does  any  action  lie 
for  a  dividend,  nor  by  the  bearer  of  a  cheque  against  the  banker. 
But  it  is  not  clear  that  an  action  would  not  lie  against  the  defen- 
dants at  the  suit  of  Ladbroke  &  Co.,  credit  having  been  given  to 
them.  If  the  defendants  were  justified  in  paying  Ladbroke  &  Co., 
then  the  credit  given  to  them  in  account  is  tantamount  to  payment, 
and  the  defendants  are  entitled  to  possession  of  the  warrants. 
Therefore  the  verdict  on  the  plea  to  the  last  count  ought  to  be 
entered  for  them. 

Cur.  adv.  vult. 


Partridok 

V. 

Bank  op 
England. 


Lord  Denman,  Ch.  J.,  in  Trinity  vacation,   1844   (June  27th)) 
delivered  judgment : 

This  was  an  action  on  the  case  by  the  plaintiff,  a  proprietor  of 
3}  per  cent,  and  8  per  cent,  stock,  against  the  defendants  for 
breach  of  duty  in  refusing  to  pay  to  the  plaintifif  the  dividend  due 
to  him  in  respect  of  his  stock  on  6th  of  April,  1841.  There  were 
two  special  counts,  and  a  count  in  trover.  (His  Lordship  then 
stated  the  substance  of  the  pleadings.) 

It  appeared,  by  the  evidence  at  the  trial,  that  the  dividends  were 
due  on  the  5th  of  April:  that  the  defendants  had  previously 
received  money  from  the  Exchequer  for  the  payment :  that,  on  the 
6th,  Wakefield,  under  a  power  of  attorney  from  the  plaintiff, 
received  the  dividend  warrants:  that,  on  the  same  day,  the 
warrants  were  delivered  by  Wakefield,  on  his  own  account,  to 
Messrs.  Ladbrokes,  who  were  his  bankers :  that,  on  the  7th  of  April, 
Ladbrokes  (who  had  a  banking  account  with  the  defendants) 
delivered  the  warrants  to  them  to  be  carried  to  their  credit,  and 
that  the  amount  of  such  warrants  was  on  that  day  entered  in  the 
cash  book  of  the  defendants  to  the  credit  of  Ladbrokes,  but  was 
not  then  or  at  any  time  carried  to  the  drawing  account  of  Ladbrokes 
with  the  defendants.  The  cashiers  of  the  Bank  of  England  would 
not  pay  the  dividend  warrants  till  the  8th.  It  also  appeared  that 
Wakefield  absconded  on  the  6th  of  April,  and  that  that  circumstance 
was  generally  known  on  the  7th ;  but  there  was  no  proof  of  any 
notice  to  Ladbrokes  or  the  defendants  of  any  claim  by  the  plaintiff 
till  long  after  the  defendants  had  credited  the  account  of  Ladbrokes 
with  the  amount  of  the  warrants. 


[404] 
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[406] 


There  was  evidence  that  dividend  warrants,  after  they  were 
received  at  the  Bank,  and  before  payment,  were  taken  as  cash 
and  passed  from  hand  to  hand  as  freely  as  bank  notes. 

It  also  appeared  that,  in  March,  1841,  Ladbrokes  had  discounted 
for  Wakefield  a  promissory  note  of  his  for  2,000Z.,  which  fell  due 
on  the  21st  of  April,  1841,  and  was  dishonoured.  Had  the  note 
been  paid,  there  would  have  been  a  balance  in  favour  of  Wakefield 
of  upwards  of  2002. ;  but,  when  dishonoured,  there  was  owing  to 
Ladbrokes  from  Wakefield  1,798L  9«.  8^.  At  the  time  of  the  dis- 
counting the  note,  Wakefield  referred  to  the  dividend  warrants 
which  he  should  hand  over  to  Ladbrokes  when  received  by  him  in 
April,  as  affording  means  for  payment  of  the  note. 

At  the  trial,  a  verdict  was  taken  for  the  plaintiff  with  liberty  for 
the  defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court 
should  be  of  opinion  that,  upon  the  facts  as  they  appeared  at  the 
trial,  the  verdict  ought  to  have  been  found  for  them  upon  the 
special  pleas.  A  motion  was  accordingly  made,  in  last  Michaelmas 
Term,  to  enter  a  verdict  for  the  defendants,  or  for  a  new  trial. 

Upon  the  argument,  two  questions  were  raised  :  first.  Whether  a 
dividend  warrant  was  a  negotiable  instrument  assignable  by  delivery, 
so  as  to  give  the  assignee  a  right  to  the  dividend  mentioned  in  it : 
secondly.  Whether  the  evidence  of  the  consideration  between 
Ladbrokes  and  Wakefield  supported  the  statement  in  the  plea. 

Upon  the  first  of  these  questions,  the  argument  on  the  part  of 
the  plaintiff  rested  entirely  upon  the  form  of  the  instrument  called 
a  dividend  warrant,  which  is  as  follows. 

"  120th  No.  28,729.  Reduced  3i.  per  cent.  Annuities. 

28,237. 

''  To  the  Cashiers  of  the  Bank  of  England. 
Pay  to  Joseph  Ashby  Partridge 
The  sum  of  thirty-seven  pounds  ten  shillings. 

87Z.  10«.  Qd. 

for  half  a  year's  annuity,  which  became  due  the  5th  day  of  April, 
1841,  on  the  sum  of  2,5002.  interest  or  share  in  the  capital  or  joint 
stock  of  Reduced  Annuities  at  3Z.  per  cent,  per  annum,  consolidated 
by  Acts  of  Parliament  of  the  25th  and  26th  of  Geo.  XL  and  the  5th 
and  21st  of  Geo.  III.,  and  by  other  subsequent  Acts,  charged  on 
the  sinking  fund.  ''  J.  Gbbtton. 

"Exd.  W.Hill. 
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''  I  do  hereby  acknowledge  to  have  received  of  the  Bank  of  England 
the  above  mentioned  sum,  in  full  payment  for  half  a  year's  annuity, 
due  as  abovesaid.    Witness  my  hand  this  6th  day  of  April,  1841. 

"  Witness,  G.  Ellis.  "  F.  Wakefield,  Attorney." 

In  this  instrument  there  are  no  terms  which  would  make  it 
negotiable :  it  is  not  payable  to  bearer,  to  order,  or  to  assignees, 
but  to  Partridge,  the  present  plaintiff.  There  is,  however,  an 
acknowledgment  at  the  foot  of  the  warrant  by  the  payee,  or,  as  in 
this  case,  by  his  attorney,  that  he  has  received  the  sums  mentioned 
in  the  warrant  in  full  payment. 

This  acknowledgment  is  required  from  the  person  receiving  the 
warrant  from  the  payee  or  his  attorney,  before  the  Bank  will  part 
with  it.  After  that  acknowledgment,  the  cashiers  of  the  Bank,  to 
whom  the  warrant  is  addressed,  would  have  paid  anybody  who  pre- 
sented it ;  the  admission  of  the  payee  having  virtually,  as  far  as 
the  Bank  is  concerned,  the  effect  of  making  the  warrant  payable  to 
bearer. 

If  Ladbrokes  had  applied  for  payment  to  the  cashiers  of  the 
Bank,  and  been  actually  paid,  and  the  warrant  had  been  given  up 
to  the  Bank  upon  such  payment,- no  action  would  have  been  main- 
tainable against  the  Bank.  But,  in  the  present  case,  the  defendants 
do  not  allege  payment  of  the  warrants  to  Ladbrokes,  but  only  that 
they  hold  them  for  the  use  and  benefit  of  Ladbroke  &  Co.  And 
the  question  therefore  is,  whether  Ladbrokes  would  have  a  right  to 
hold  the  warrants,  the  amount  mentioned  in  them  being  still 
unpaid,  against  the  plaintiff. 

This,  as  far  as  regards  the  first  point  made  upon  the  argument, 
depends  wholly  upon  the  custom  stated  in  the  plea,  founded  pro- 
bably upon  the  peculiar  nature  of  the  instrument,  combining  an 
order  to  pay  with  a  receipt  by  the  payee,  which  enables  the  cashiers 
of  the  Bank  safely  to  pay  any  person  who  may  present  it. 

We  are  of  opinion  that  there  was  sufficient  evidence  of  the  existence 
of  the  custom  stated  in  the  plea,  to  warrant  a  verdict  for  the  defen- 
dants as  far  as  the  custom  was  concerned :  and  the  only  remaining 
question  is,  whether  there  was  evidence  of  consideration  from 
Ladbrokes  to  Wakefield,  to  support  the  averment  in  the  plea. 

Wakefield  is  there  stated  to  have  transferred  the  warrants  to 
Ladbrokes,  on  the  7th  of  April,  for  valuable  consideration  then 
moving  from  Ladbrokes  to  Wakefield ;  but  the  only  consideration 
proved  was  the  discount  of  the  2,00OL  in  the  previous  March. 
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What  passed,  however,  on  that  occasion,  appears  to  as  to 
constitute  a  continuing  consideration  existing  at  the  time  the 
warrants  were  transferred  and  delivered  to  Ladbrokes  by  Wake- 
field, and  that  the  evidence  does  support  the  averment  in  the  plea 
that  the  warrants  were  ^transferred  and  delivered  to  Ladbrokes  for 
valuable  consideration  then  moving  from  them  to  Wakefield. 

We  are  therefore  of  opinion  that  the  verdict  ought  to  be  entered 
for  the  defendants  on  the  special  pleas  to  the  first  and  second 
counts:  and,  with  respect  to  the  plea  of  "  Not  possessed"  to  the 
count  in  trover,  we  think  the  case,  on  the  part  of  the  defendants, 
rests  on  the  same  grounds  as  on  the  special  pleas,  and  that  the 
verdict  must  be  entered  for  the  defendants. 

Upon  the  whole,  therefore,  the  verdict  will  be  entered  for  the 
defendants  upon  all  the  issues,  except  that  upon  Not  guilty,  which 
will  still  stand  for  the  plaintiff. 


The  verdict  having  been  entered  accordingly,  and  judgment 
having  been  entered  for  the  defendants  on  all  the  counts,  the 
plaintiff  brought  error  in  the  Exchequer  Chamber;  the  error 
assigned  being  that  the  third  and  fourth  pleas  were  not  sufficient 
in  law  to  prevent  the  plaintiff  from  having  judgment  on  the  first 
and  second  counts. 

Joinder  in  error. 

The  case  was  argued  in  Michaelmas  vacation,  1845  (i). 


Crompton  for  the  plaintiff  in  error  (the  plaintiff  below)  : 
As  the  third  and  fourth  pleas  are  alike,  it  will  be  sufficient  to 
discuss  the  third  only.  The  damages  are  assessed  on  the  first  two 
counts  only,  to  which  the  third  and  fourth  pleas  are  respectively 
pleaded ;  the  third  count  being  answered  by  the  traverse  which  is 
found  for  the  defendants. 
[  •409  ]  First,  the  power  of  attorney,  set  out  on  the  record,  *did  not 

authorise  the  attorney  to  receive  by  a  dividend  warrant,  or  the 
Bank  to  pay  in  that  way.  Even  if  the  warrant  were  a  negotiable 
instrument,  there  would  be  no  such  authority.  Attwood  v. 
Munnings  (2)  shows  how  strictly  a  power  of  attorney  is  construed. 

(TiNDAL,  Ch.  J. :    The  attorney  is  authorised  to  give  receipts : 


(1)  November  26th  and  27th.  Before 
Tindal,  Ch.  J.,  Coltman,  Maule  and 
Cresswell,  JJ.,  and  Alderson,   Bolfe 


and  Piatt,  Barons. 
{2)  31R.  B.  194(7B.  &C.  278). 
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does  not  that  make  his  receipt  binding  ?    The  money  is  never  paid    Pabtridoji 

at  the  Bank  till  the  receipt  is  written  on  the  dividend  warrant.)  bank  of 

England. 

The  authority  is  not  to  receive  one  thing  and  give  a  receipt  for 

another. 

(Maulb,  J. :  The  party  receiving  the  dividend  warrant  signs  the 
receipt  on  the  warrant,  and  himself  takes  the  instrument :  he  gives 
it  up  when  the  payment  is  made  in  cash  ;  that  is  the  giving  of  the 
receipt.) 

The  record  shows  that  the  Bank  had  notice  of  the  power.  This  is 
a  power  without  an  interest,  which  is  always  construed  strictly. 
[He  cited  Hogg  v.  Snaith{i),  Hay  v.  Gold8midt(2),  Murrayy.  The 
East  India  Company  (8),  Ward  v.  Evans  (4),  Barker  v.  Greentvood  (5)^ 
Sykes  v.  Giles  (6),  Scott  v.  Irving  (7),  BarHett  v.  Pentland{s),  and 
Russell  V.  Bangley  (9).] 

(Maulb,  J.  mentioned  Stewart  v.  Aberdein  (lo). )  [  *ii  ] 

The  usage  there  was  pleaded  and  also  the  assent  of  the  principal. 
In  Hogg  v.  Snaith  (i)  the  Court  of  Common  Fleas  considered  that 
the  usage  alone  would  not  be  enough.  The  usage  here,  even  if 
properly  pleaded,  could  not  carry  the  value  of  the  warrant  higher 
than  that  of  a  bill  of  exchange :  and  a  payment  by  a  bill  would 
have  been  unauthorised. 

Secondly,  this  warrant  could  not  be  a  negotiable  instrument,  by 
any  custom  of  merchants,  so  as  to  give  the  assignee  a  legal  title  to 
the  money.     It  has  no  words  of  negotiability. 

(Maule,  J.  mentioned  Renteriav.  Ruding  (ii).) 

That  case  is  remarked  upon  by  Mr.  Smith  in  his  notes  (12)  on  Miller 
V.  Race  (is) :  it  was  the  case  of  parties  to  whom  a  bill  of  lading, 
which  did  not  mention  ^assigns,  had  been  indorsed ;  and  they  were      [  *412  ] 
held,  after  they  had  taken  the  goods  under  it,  to  be  liable  for  the 


(1)  9  E.  B.  788  (1  Taunt.  347). 

(2)  9  B.  R.  790,  n.  (1  Taunt.  349,  n.). 

(3)  24  B.  B.  325  (5  B.  &  Aid.  204, 
210). 

(4)  2  Ld.  Bay.  928. 

(5)  47  B.  B.  431  (2  Y.  &  CI.  Exch. 
414,  419). 

(6)  62  B.  E.  870  (6  M.  &  W.  645). 

(7)  35  B.  B.  396  (1  B.  &  Ad.  605). 

B.B. — VOL.  LXXII. 


(8)  34  B.  B.  560  (10  B.  &  C.  760). 

(9)  34  B.  B.  566  (4  B.  &  Aid.  395). 
See  Todd  v.  Eeid,  4  B.  &  Aid.  210. 

(10)  51  B.  B.  536  (4  M.  &  W.  211). 

(11)  Moo.  &Mal.  511. 

(12)  1  Smith's  L.  0.  250,  260  [11th 
ed.  476— 478J. 

(13)  1  Burr.  452. 
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freight.  The  bill  required  the  goods  to  be  delivered  to  the  consignee 
*'  on  being  paid  freight.*'  Mr.  Smith's  conclusion  is  that,  though 
the  parties  **  might  not  be,  properly  speaking,  indorsees  of  the  bill ; 
still  as  they  exhibited  it,  and  claimed  to  receive  the  goods  in 
pursuance  of  it,  they  might  fairly  be  taken  to  have  assented  to 
its  terms,  so  that  a  promise  to  pay  the  charge  therein  imposed 
might  be  implied.''  So  explained,  the  case  is  inapplicable  here. 
The  bill  of  lading  constitutes  an  indicium  of  property  in  the  goods  : 
it  leads  to  a  sort  of  attornment  by  the  holder  of  them.  The 
property  in  the  goods  passes  by  the  transaction,  but  the  original 
contract  does  not  pass:  Thompson  v.  Dominy  (i).  In  Wookey  v. 
Pole  (2)  three  Judges  of  this  Court  (Baylet,  J.  dissenting)  held  that 
an  Exchequer  bill,  containing  the  words  ''  this  bill  entitles  or 

order,"  and  *^  if  the  blank  is  not  filled  up,  the  bill  will  be  paid  to 
bearer,"  was  negotiable,  the  blank  not  having  been  filled  up,  and 
that  the  property  in  it  passed  by  delivery.  Here  are  no  such  words. 
It  is  true  that,  in  Lan^  v.  Smyth  (s),  Tindal,  Ch.  J.  enumerates 
dividend  warrants  with  other  instruments  which  are  in  the  nature 
of  currency ;  but  that  was  said,  not  as  laying  down  such  a  law  with 
respect  to  the  warrants,  but  by  way  of  illustration  of  the  questions 
upon  this  point  into  which  Judges  will  enter  as  matters  of  law  and 
not  fact. 


(Tindal,  Ch.  J. :  Certainly,  that  was  all. 

Maule,  J. :  Can  a  man  have  the  power  of  making  an  instrument 
negotiable  by  adding  the  words  "  or  order,"  if  it  be  not  negotiable 
in  itself?) 

[  *^13  ]  He  has  no  *such  power,  except  in  the  case  of  those  instruments 
upon  which  the  law  merchant,  or  some  statute,  or  the  law  of  a 
foreign  country  where  the  instrument  is  made  (Oorgier  v.  MieviUe  (4), 
has  conferred  the  property  of  becoming  negotiable  by  the  insertion 
of  such  words.  Even  then  English  instruments  require  the  words  : 
Plimley  v.  WeBtley(6),  Wain  v.  Bailey  (fi},  ^The  cases  are  well 
collected  in  Mr.  Smith's  note  on  Miller  v.  Bace  (7). 

(Maulb,  J. :  Suppose  a  creditor  irrevocably  assigns  a  debt :  the 
assignee  may  not  be  able  to  bring  an  action  at  law  against  the 


(1)  14  M.  &  W.  403. 

(2)  22  B.  B.  594  (4  B.  &  Aid.  1). 

(3)  33  B.  B.  462  (7  Bing.  284,  293). 

(4)  27  B.  B.  290  (3  B.  &  G.  45). 


(6)  42  B.  R  614  (2  Bing.  N.  G.  249). 

(6)  50  B.  B.  514  (10  Ad.  &  £1.  616). 

(7)  1  Smith's  L.  G.  258  [Uth  ed. 

471]. 
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debtor ;  but  cannot  the  debtor  set  up  this  as  an  answer  to  an  action 
by  the  creditor  ?) 

This  is  not  the  case  of  an  irrevocable  assignment :  it  is  a  power  of 
attorney  without  an  interest  in  the  attorney.  If  there  were  such 
an  assignment,  it  would  confer  only  an  equitable  interest,  which 
the  Courts  will  not  notice.  [He  referred  to  Bottindey  v.  Brook  (i), 
Tucker  v.  Tucker  (2)^  WiUiams  v.  Everett  (z)^  Hodgson  v.  Ander- 
son (4),  Leuckhart  v.  Cooper  (6),  and  Edie  v.  East  India  Company  (6).] 
But,  thirdly,  it  is  not  shown  that  the  plaintiff  here  was  within 
the  custom.  It  does  not  appear  that  the  transaction  took  place  in 
the  city  of  London,  nor  that  the  plaintiff  resided  there. 

(TiKDAL,  Ch.  J. :  I  think  we  must  go  so  far  as  to  notice  that  the 
Bank  is  in  London :  there  must  be  some  statutes  recognising  this. 

Maule,  J. :  It  is  not  said  that  the  custom  was  in  force  at  the 
time :  besides,  '*  divers  to  wit  sixty  years  "  may  mean  any  time, 
long  or  short.) 

Foorthly,  the  custom,  to  be  good,  ought  at  least  to  be  confined  to 
cases  where  the  holder  of  the  warrant  has  given  value  for  it.  It 
cannot  be  enough  that  he  holds  bond  fide.  The  custom,  as  pleaded, 
would  give  a  greater  effect  to  the  dividend  warrant  than  a  bill  of 
exchange  has.  The  giving  value  and  the  taking  in  good  faith  are 
very  distinct  facts,  as  appears  ifrom  Goodman  v.  Harvey  (7),  where 
several  cases  are  collected.  Foster  v.  Pearson  (a)  in  this  respect 
illustrates  Goodman  v.  Harvey  (7).  The  bona  fides  may  perhaps  corre- 
spond to  market  overt  in  the  case  of  a  chattel ;  but  a  gift  in  market 
overt  would  not  pass  a  chattel  as  against  the  real  owner. 


Pabtbidos 

«. 
Bahk  ov 
England. 


[414] 


(TiNDAL,    Ch.  J. 

custom.) 


Perhaps  mere  finding  would  come  within  this 


It  would,  as  the  custom  is  averred :  and  so  would  a  gift,  by  a  party 
who  had  stolen  the  warrant,  to  an  innocent  party. 

Fifthly,  it  is   not   alleged  that  in  fact  Messrs.  Ladbroke  *& 
Co.    gave    full  value,    but  only  that  it  was  delivered   to  them 


(1)  1  T.  B.  621,  cited  in  Winch  v. 
Kedty, 

(2)  4B.&  Ad.  745,  761.752. 

(3)  13  B.  B.  315  (14  East,  582). 
See  oasee  in  note  (a)  to  Forth  ▼.  Stanton^ 
1  Wma.  Saund.  210  a,  6th  ed. 


(4)  3  B.  &  C.  842. 

(5)  43  B.  B.  602  (3  Bing.  N.  C.  99). 

(6)  1  W.  Bl.  295,  298. 

(7)  43  B.  B.  507  (4  Ad.  &  Bl.  870). 

(8)  40  B.  B.  744  (1  Cr.  M.  &  B.  849^ 
8.  a  5  Tyr.  255). 
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Pabtbidoe  **  for  certain  valuable  considerations  ;"  nor  that  they  held  it  bofiA 
Bank  of  fide^  as  the  alleged  custom  requires.  The  averment  as  to  the 
Knolakd.     delivery  to  Ladbroke  &  Co.  would  be  satisfied  if  they  had  seen  a 

thief  steal  the  warrant  and  had  purchased  it  of  him  for  5s. 

Sixthly,  the  conduct  of  Wakefield  in  transferring  the  warrant  to 

Ladbroke  &  Co.  for   his   own  purposes  is   fraudulent:  and  the 

plaintiff  is  entitled  to  insist  upon  this  as  against  the  Bank. 

Seventhly,  it  is  not  alleged  that  the  transaction  took  place  among 

bankers  and  merchants  :  and  the  custom  is  only  laid  as  ''the usage 

and  custom  of  bankers  and  merchants." 

Sir  F.  Kelly,  Solicitor-General,  contra: 

Even  if  the  pleas  did  not  show  payment,  in  the  strict  sense  of  the 
word,  it  would  not  follow  that  they  failed  to  show  a  defence.  The 
action  is  not  assumpsit  for  a  breach  of  promise  to  pay,  or  for  money 
had  or  received  :  it  is  shaped  in  case  for  a  breach  of  duty ;  and  the 
question  is  whether  the  pleas  show  an  excuse.  The  duty  is  that 
the  cashier,  the  sole  party  constituted  and  empowered  for  that 
purpose  by  statute,  should  pay  the  dividends.  Then  the  pleas 
show  that  Wakefield,  by  the  authority  and  as  the  agent  of  the 
plaintiff,  and  over  whom  the  Bank  has  no  controul,  received  the 
dividend  warrant,  which  is  the  order  by  the  Bank  on  the  cashier  to 
pay ;  that  this  warrant  has  never  been  produced  to  the  cashier  by 
the  plaintiff  or  his  agent ;  and  that  the  agent  has  put  it  out  of  the 
power  of  the  Bank  to  make  the  payment  in  the  only  way  in  which 
they  were  capable  of  paying.  The  Bank  is  merely  the  statutable 
[  ui^  ]  servant  of  the  public  *for  paying  the  dividend.  The  stock  is 
created  by  stat.  5  Geo.  IV.  c.  11  (i).  By  sect.  11  the  Bank  is  required 
to  have  a  cashier,  who  receives  the  money  to  pay  the  dividends  for 
the  Government,  and  who  alone  can  pay.  He  is  superintended  by 
the  Accountant  General,  who  is  to  inspect  the  vouchers :  sect.  12  ; 
which  vouchers,  therefore,  the  cashier  must  produce  in  order  to 
j  ustify  the  disbursements.  Such  vouchers  are  recognized  by  statute : 
they  are  to  express  the  exact  sum  payable,  it  being  a  transportable 
offence  to  give  them  for  more  or  less :  stat.  88  Geo.  III.  c.  80,  s.  4  (2), 
11  Geo.  rV.  &  1  Will.  IV.  c.  66,  s.  9  (3) ;  the  receipts  are  exempted 
from    stamp    duty (4);    it    is   forgery  to  counterfeit  them:    stat. 

(1)  Repealed  by  S.  L.  R.  Act,  1870 ;      s.  1. 

see  National  Debt  Act,  1870  (33  &  34  (4)  Stat.     55    Qeo.    lU.    c.     184, 

Vict.  c.  71),  Part  lU.— A.  0.  Schedule,    Part     I.    title,     Eeoeipt. 

(2)  Repealed  by  S.  L.  R.  Act,  1861.  [Stamp  Act,  1891  (54  &  55  Vict,  c  39),. 

(3)  Repealed  by  24  &  25  Vict.  c.  95,  ScL  tit.  Receipt,  Exemption  10.] 
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46Geo.  III.  c.  89,  s.  2  (i),  stat.  11  Geo. IV.  &  1  Will.  IV-  c.  66, 8,  8  (2),  PABxaiDaj! 

That  being  the  position  of  the  Bank,  can  a  party,  after  patting  it  bank  of 

out  of  the  power  of  the  Bank  to  perform  the  duty  in  the  prescribed  Knoland. 
mode,  complain  of  the  breach  of  duty  ? 

(Gkesswell,  J. :  We  cannot  take  notice  of  the  nature  or  form  of 
a  dividend  warrant,  unless  some  statute  shows  it :  it  is  not  on  the 
record.) 

It  is  evidently  a  fallacy  to.  treat  this  as  question  of  debtor  and 
creditor. 

(TiMDAL,  Gh.  J. :  Your  argument  seems  to  come  to  this  :  that  the 
duty  is  improperly  alleged  in  the  declaration.) 

Taking  the  declaration  and  plea  together,  no  breach  of  duty  is 
shown. 

(Maulb,  J. :  I  do  not  see,  by  this  record,  that  the  plaintiff  did  not 
produce  the  warrant  when  payment  was  refused.) 

The  declaration  ought  to  show  that  he  did  produce  it. 

(Mauls,  J. :  Suppose  the  Bank  had  offered  him  the  money  in  the 
first  instance,  could  he  have  refused  that,  and  insisted  on  a  dividend 
warrant?) 

The  Bank  gives,  and  the  agent  accepts,  an  instrument  on  which  the 
Bank  may  be  sued.  The  cases  of  insurance  ^brokers,  as  Scott  v.  [  **n  ] 
Irving  (3),  are  distinguishable.  Here  the  office  of  the  cashier,  and 
the  practice  of  giving  dividend  warrants,  are  recognized  by  Acts  ot 
Parliament :  the  plaintiff  must  be  presumed  to  have  given  the  power 
of  attorney  subject  to  the  practice  created  by  statute.  The  simple 
question  is,  whether  the  cashier  would  have  been  justified  in  paying 
without  receiving  a  dividend  warrant. 

(TiMDAL,  Gh.  J.:  Perhaps  you  might  neglect  the  allegation  of 
custom,  and  rest  upon  this :  that  the  attorney  was  to  do  all 
necessary ;  that  he  made  the  demand,  and  the  Bank  gave  him  the 
warrant  in  payment,  on  which  he  gave  a  receipt :  then  your  case 
would  be  that  this  was  a  good  plea  of  payment.) 

(1)  Bepealed    as    to   England   by         (2)  Bepealed  by  24  &  25  Vict.  c.  96, 
11   Geo.  IV.  &  1   Will.  IV.  c.  66,      s.  1. 
«.  31.  (»)  35  B.  B.  396  (1  B.  &  Ad.  605). 
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[  'ilS  ] 


It  may  be  treated  as  sach,  after  verdict.  What  could  the  Bank 
have  done  if  the  plaintiff  in  person  had  chosen  to  receive  the 
dividend  warrant,  and,  instead  of  presenting  it,  had  left  the  money 
in  their  hands. 


(Maule,  J. ; 
pay  at  all.) 


The  grievance  in  the  declaration  is  the  refusal  to 


There  is  no  duty  to  pay  absolutely  on  request :  payment  must  be 
required  according  to  the  mode  prescribed  by  statute :  the  declara- 
tion is  bad,  if  the  complaint  be  of  a  breach  of  duty  otherwise 
understood.  Then,  further,  here  is  at  any  rate  a  proper  inception 
of  payment.  The  authority  might  indeed  be  revoked,  but  only 
subject  to  what  was  properly  done  under  it  before  the  revocation. 
Indeed  no  distinct  averment  of  revocation  appears.  But,  assuming 
the  revocation  to  have  taken  place  after  the  acceptance  of  the 
warrant,  prospectively,  the  case  is  as  if  the  plaintiff  had  himself 
accepted  the  warrant.  Could  he  afterwards  demand  the  money 
without  producing  the  warrant?  It  is  argued  that  a  power  to 
receive  payment  does  not  authorise  *the  receiving  a  bill  of  exchange. 
That  analogy,  however,  applies  only  to  a  simple  case  of  debtor  and 
creditor.  But  the  question  in  fact,  and  as  raised  by  the  declaration, 
turns  on  the  duty  of  the  Bank  in  its  character  of  agent  for  the 
Government. 

As  to  the  custom :  Mr.  Smith's  inference  from  the  authorities 
cited  in  his  note  on  MiUer  v.  Race  (i),  that  no  usage  of  trade  can 
make  an  English  instrument  negotiable  without  words  on  the  face 
of  it  extending  its  effect  beyond  one  individual,  cannot  be  supported. 
No  doubt  that  is  so  as  to  bills  of  exchange  in  the  first  instance :  but, 
after  the  drawer  or  payee  has  made  his  order,  subsequent  orders 
transfer  the  title  from  one  indorsee  to  another  without  any  thing 
more  than  the  name  of  the  indorser :  Mr.  Smith's  view  accoonts 
for  the  difSculty  he  feels  in  explaining  Renteria  v.  Ruding  (2),  which 
is  indeed  irreconcileable  with  the  principle  he  asserts. 

(Cbbsswell,  J. :  It  may  be  said  that  the  order  of  the  drawer  or 
payee  who  first  indorses  is,  when  the  indorsement  is  in  blank,  an 
order  to  pay  to  the  holder.) 

The  dividend  warrants  may  well  acquire  a  negotiability  by  custom : 

(1)  1  Smith's  L.  C.  258,  260  [llth         (2)  Moo.  &  Mai.  511. 
ed.  476—478]. 
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that  mast  have  been  the  case  with  all  negotiable  instruments  not 
made  negotiable  by  statute :  it  is  at  first  a  question  of  evidence,  but, 
after  a  time,  one  of  law.  The  practice  of  the  particular  place  and 
country  makes  the  law  in  the  case  of  the  particular  instrument,  as 
explained  (i)  in  Mr.  Smith's  note  to  Wigglesivorth  v.  Dallisan  (2).  A 
strong  instance  of  this  is  Smith  v.  WUsan{3),  where  it  was  held 
allowable  to  explain  a  written  lease  by  oral  evidence  that  a 
"  thousand  *'  rabbits,  *there  spoken  of,  were,  by  the  custom  of  the 
country  where  the  lease  was  made,  understood  to  mean  twelve 
hundred. 

(Gkesswell,  J. :  Such  a  contract,  made  in  that  country,  would 
mean  twelve  hundred,  wherever  the  contract  was  afterwards  taken  : 
but  your  plea,  as  framed,  requires  that  there  should  be  one  meaning 
of  the  warrant  in  London  and  another  elsewhere.) 

It  is  contended  that  the  custom,  as  laid,  is  bad  for  not  making  it  a 
condition  that  the  holder  should  have  given  value.  But  why  should 
not  a  gift  be  enough,  as  it  clearly  is  in  the  case  of  a  bill  of  exchange 
or  bank  note  ?  As  to  the  suggestion  that  the  bill  might  be  stolen, 
the  plea  cannot  negativio  all  conceivable  contingencies. 

(Gbesswell,  J. :  You  say  your  plea  puts  the  instrument  on  the 
footing  of  a  bill  of  exchange,  made  payable  to  order,  and  indorsed.) 

'  Even  if  the  instrument  were  stolen,  it  would  be  enough,  as  in  the 
case  of  a  bill  of  exchange,  if  value  had  been  given  at  any  one  step, 
and  the  holder  were  innocent. 

(Gbesswell,  J. :  Can  you  dispense  with  bonajides  too,  as  part  of 
the  description  of  the  custom  ?) 

It  is  by  no  means  clear  that  even  that  condition  is  essential.  The 
custom  as  to  bank  notes  might  be  described  without  it.  All  that  is 
meant  is  that,  primd  facie,  delivery  passes  the  right,  no  extrinsic 
objection  being  created. 

It  is  said  that  the  custom  is  not  shown  to  have  been  prevalent  at 
the  time  of  the  transaction.  That  objection  cannot  be  taken  after 
verdict ;  perhaps  it  could  not  be  taken  on  general  demurrer.  And 
the  plea  states  the  transfer  to  have  been  made  ''  according  to  the 
said  usage  and  custom."    That  shows,  at  any  rate  after  verdict. 


Pabtbtoox 

V. 

Bank  op 
Ekoland. 


[•419] 


(1)  1  Smith's  L.  C.  299,  305  [11th 
L  445,  552]. 


(2)  1  Doug.  201. 

(3)  37  R.  R.  536  (3  B.  &  Ad.  728). 
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that  the  parties  were  merchants  and  bankers,  and  that  the  transaction 
took  place  in  London. 

It  is  true,  that  it  is  not  said,  in  express  terms,  that  Ladbroke  & 
Co.  were  bond  fide  holders :  but  they  are  said  to  be  "  lawfal 
bearers  and  holders :  "  that  could  not  have  been  affirmed  by  the 
jury,  except  upon  evidence  that  they  were  bond  fide  holders. 


CrompUm,  in  reply.     ♦     *    ♦ 


Cur.  adv.  vtdt 


[  ^21  ]       TiKDAL,  Ch.  J.,  in  this  vacation  (June  15th),  delivered  the  judgment 
of  the  Court  : 

This  is  an  action  on  the  case  by  a  person  in  whose  name  certain 
sums  of  stock  were  standing  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  for  nonpayment  of  the  dividends 
due  upon  that  stock.  The  declaration,  in  the  two  first  counts, 
sufficiently  shows  the  right  of  the  plaintiff  to  recover  payment,  and 
the  duty  of  the  defendants  to  pay  the  dividends  on  the  two  sums  of 
stock  to  which  those  counts  respectively  relate,  and  their  breach  of 
that  duty.  The  third  count  is  in  trover,  for  dividend  warrants. 
The  defendants  pleaded:  1.  Not  guilty  to  the  whole  declaration; 
2,  to  the  third  count,  that  the  plaintiff  was  not  possessed  of  the 
warrants  ;  and,  S  and  4,  special  pleas  of  justification  to  the  first  and 
second  counts,  not  substantially  differing,  except  in  so  far  as  they 
apply  to  the  first  and  second  counts  of  the  declaration  respectively. 
[  *422  ]  The  plaintiff  joined  issue  on  the  first  and  second  *pleas,  and  replied 
to  the  third  and  fourth,  after  admitting  the  letter  of  attorney  to 
Wakefield,  &c.,  that  the  defendants  committed  the  grievances  of 
their  own  wrong,  absque  residuo  causa:  on  which  replications 
issues  were  joined.  The  jury  found  a  verdict  for  the  plaintiff  on 
the  plea  of  the  general  issue,  and  assessed  damages  on  the  first  and 
second  counts ;  and  a  verdict  for  the  defendants  on  the  plea  of 
''Not  possessed,"  and  also  a  verdict  for  the  defendants  on  the 
replications  to  the  two  special  pleas  (i).  The  case  came  before  the 
Court  of  Queen's  Bench  upon  a  motion  to  determine  whether,  upon 
the  facts  proved  at  the  trial,  the  verdict  should  be  entered  for  the 
plaintiff  or  the  defendants  upon  the  third  and  fourth  special  pleas ; 
when  that  Court  directed  such  verdict  to  be  entered  for  the 
defendants,  and  gave  judgment  for  them. 

The  case  now  comes  before  us  upon  a  claim  by  the  plaintiff  to 
(1)  See  pp.  315,  320,  anU, 
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have  judgment  entered  for  him  non  obstante  veredicto:  and  the 
question  raised  by  the  writ  of  error  is  whether  the  third  and  fourth 
pleas  give  a  sufficient  answer  to  the  declaration. 

Each  of  those  pleas,  in  effect,  states  that  the  plaintiff,  before  the 
dividends  became  due,  by  a  certain  deed  poll,  appointed  one  Francis 
Wakefield  his  attorney,  to  receive  and  give  receipts  for  all  dividends, 
due  or  to  become  due,  for  the  plaintiff's  stock,  and  to  do  all  lawful 
acts  for  effecting  the  premises ;  that  Wakefield,  acting  under  the 
power  of  attorney,  required  the  defendants  to  pay  him  the  dividend ; 
and  that  the  defendants,  at  his  request,  delivered  to  him,  and  he 
accepted  from  the  defendants,  in  payment  of  the  dividend,  a  certain 
draft  or  order  in  writing  of  them  the  said  defendants,  ^addressed  to 
their  cashiers,  commonly  called  a  dividend  warrant,  whereby  the 
cashiers  were  directed  to  pay  to  the  plaintiff  the  dividend  in  question ; 
and  that  the  said  Wakefield  did  then,  by  virtue  of  the  power  of 
attorney,  give  the  defendants  his  receipt  for  the  said  dividend.  The 
plea  then  states  that,  according  to  the  usage  and  custom  of  bankers 
and  merchants,  used  and  approved  in  London  for  divers  to  wit 
sixty  years  now  last  past,  all  such  dividend  warrants  are,  by  the 
said  usage  and  custom,  transferable  and  assignable  by  delivery 
only,  and  without  indorsement,  and  that  the  bond  fide  holder  of 
every  such  dividend  warrant  has  been  during  all  the  time  aforesaid, 
and  still  is,  according  to  such  usage  and  custom,  entitled  to  receive 
payment  on  demand  of  the  money  expressed  in  the  dividend 
warrant.  The  plea  then  alleges  that  Wakefield  transferred  the 
dividend  warrant  to  Messrs.  Ladbroke  &  Co.,  then  carrying  on 
the  business  of  bankers  in  London,  for  valuable  considerations 
then  moving  from  Messrs.  Ladbroke  &  Go.  to  the  said  Wakefield, 
by  means  whereof,  and  according  to  the  said  usage  and  custom, 
Messrs.  Ladbroke  &  Co.  became  entitled  to  receive  from  the 
defendants  the  sum  mentioned  in  the  warrant ;  and  that  Messrs. 
Ladbroke  &  Co.,  whilst  they  were  the  lawful  holders  thereof, 
demanded  payment  of  the  money  mentioned  in  the  dividend  warrant, 
and  required  the  defendants  to  hold  the  same  for  their  use  and 
benefit:  wherefore  the  defendants  refused  payment,  as  in  the 
declaration  mentioned. 

The  substance  of  the  defence  intended  to  be  set  up  by  these  pleas 
is,  that  the  defendants,  having  under  the  authority  of  the  plaintiff 
delivered  dividend  warrants  to  *Wakefield,  have  become  liable  to 
pay  the  dividends  to  Messrs.  Ladbroke  &  Co.,  and  conse- 
quently are  not  bound  to  pay  them  to  the  plaintiff.    And,  if  the 
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Pabtridgb  pleas  showed  that  the  defendants  had  incurred  such  a  liability,  they 
Bank  of  would  amount  to  an  answer  to  the  counts  of  the  declaration  to  which 
England,  ^jj^y  y^^^e  pleaded.  But  we  are  of  opinion  that  the  pleas  do  not 
show  any  such  liability.  The  main  grounds,  on  which  it  was  con- 
tended that  the  pleas  were  deficient,  were,  that  the  power  of  attorney, 
being  to  receive  payment,  did  not  authorise  the  attorney  to  receive 
payment  otherwise  than  in  money  or  in  some  usual  manner :  and, 
as  the  pleas  do  not  show  that  payment  by  dividend  warrants  was 
an  usual  manner  of  payment,  and  the  statutes  which  recognise  the 
making  of  dividend  warrants  do  not  show  that  such  payment  is  the 
only  or  the  usual  mode  of  paying  dividends,  or  that  it  is  an  usual 
mode  of  making  payments  generally,  it  appears  to  us  that  the  plea 
is  deficient  in  this  respect.  But  a  more  important  and  substantial 
objection  to  the  pleas  is,  that  they  do  not  show  that  the  defendants 
have  incurred  any  liability  to  pay  Messrs.  Ladbroke  &  Co.,  or 
any  other  person  than  the  plaintiff.  The  instruments  by  which 
the  alleged  payments  were  made  are  described  as  drafts  or  orders, 
whereby  the  defendants'  cashiers  were  directed  to  pay  the  money  to 
the  plaintiff.  It  is  clear  that  such  an  instrument  will  not  by  the 
general  law  give  any  right  of  action  to  any  person  (other  than  the 
plaintiff)  who  might  become  possessed  of  it :  and  it  was  not  con- 
tended, in  the  argument  at  the  Bar,  that  such  right  of  action  existed 
by  the  general  law.  But  it  was  insisted  that  the  usage  and  custom 
of  merchants  and  bankers,  stated  in  the  pleas,  gave  such  a  right  of 
[  *426  ]  action,  and  ^imposed  on  the  defendants  the  liability  to  pay  the 
dividends  to  Messrs.  Ladbroke  &  Co.  But  we  are  of  opinion 
that  the  usage  and  custom  stated  has  no  such  operation.  It  is  not 
necessary  to  inquire  what  the  effect  of  a  general  immemorial  custom 
in  a  particular  place  might  be,  as  this  usage  is  not  so  pleaded,  but 
is  described  as  an  usage  and  custom  of  bankers  and  merchants  used 
and  approved  of  for  divers  to  wit  sixty  years,  according  to  which 
dividend  warrants  passed  by  delivery  without  indorsement,  and  the 
himdjide  holder  thereof  is  entitled  to  receive  the  amount  from  the 
defendants ;  which  is  rather  a  practice  of  trade  than  a  custom  pro- 
perly so  called ;  and  such  a  practice  cannot  alter  the  law,  by  which 
such  an  instrument  does  not  confer  any  right  of  action  on  an 
assignee  (i).    See  the  case  of  Glyn  v.  Baker  (2),  and  also  Mr.  Smith's 


(1)  In  Bechuanaland  Exploration  Co. 
V.  Lotidmi  Trading  Bank  [1898]  2  Q.  B. 
658,  67  K  J.  Q.  B.  986,  79  L.  T.  270, 
and  EdrUteiny.  Schuler  [1902]  2  K.  B. 
144,  71  L.  J.  K.  B.  672,  87  L.  T.  204, 


the  instruments  under  discussion  pur- 
ported on  their  face  to  be  payable  to 
bearer,  and  the  only  question  was  as 
to  their  negotiability. — A.  C. 
(2)  12  B.  B.  414  (13  East,  509). 
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Leading  Cases,  vol.  i.,  p.  259  (i),  in  which  the  law  on  this  subject 
appears  to  us  to  be  correctly  stated. 

It  by  no  means  follows  from  this  opinion  that  mercantile  usage, 
or  the  practice  of  particular  trades  or  places,  is  inoperative.  Such 
usage  and  practice  may  have,  and  often  has,  an  important  operation 
between  parties  who  contract  with  the  knowledge  of  its  existence  and 
with  reference  to  it.  See  the  case  of  Stewart  v.  Aberdein  (2)  and 
that  of  Bartlett  v.  Pentland  (8) :  in  the  first  of  which  a  practice  of 
brokers  and  underwriters  to  settle  losses  by  set-off  on  account  was 
held  binding  on  a  principal  who  knew  of,  and  acquiesced  in,  the 
practice ;  and  in  the  second  of  which  a  similar  practice  was  held  not 
to  be  binding  on  a  principal  who  was  not  shown  to  be  cognisant  of 
and  to  have  assented  to  it. 

As  the  pleas  appear  to  us  to  be  substantially  defective  in  the 
essential  particular  of  not  showing  the  defendants  to  have  incurred 
any  liability  to  Messrs.  Ladbroke  &  Co.,  it  is  not  of  much  import- 
ance to  consider  the  minor  objections  that  were  taken  on  the 
argument.  It  seems,  however,  to  us  that,  even  supposing  the  usage 
stated  to  be  binding,  and  to  have  the  effect  of  making  the  defen- 
dants liable  to  pay  assignees  of  dividend  warrants  who  come  within 
its  terms,  as  pleaded,  the  pleas  are  defective  in  not  showing  that  the 
case  in  question  comes  within  the  usage.  That  usage  is  described 
as  entitling  the  bond  fide  holder  to  payment:  but  Messrs.  Ladbroke 
&  Co.  are  not  averred  to  be  bond  fide  holders.  The  transfer 
to  them  by  Wakefield  is  indeed  stated  to  be  for  valuable  considera- 
tions moving  from  them  to  him ;  but  a  holder  for  valuable  con- 
sideration is  not  necessarily  a  bond  fide  holder ;  and  the  statement, 
that  the  demand  by  Messrs.  Ladbroke  &  Co.  was  made  whilst 
they  were  lawful  holders,  must  be  understood  to  mean  that 
it  was  made  whilst  they  were  holders  in  the  manner  before 
described,  and  not  to  supply  the  want  of  averment  of  their  being 
bond  fide  holders.  It  is  therefore  quite  consistent  with  the  pleas 
that  Messrs.  Ladbroke  &  Co.  were  not  bona  fide  holders,  and 
that  the  dividend  warrants  are  not  outstanding,  but  in  the  hands 
of  the  defendants  themselves,  who  may  consequently  be  in  no 
danger  of  being  called  upon  by  any  future  holder,  even  if  a  bond 
fide  holder  could  compel  payment. 

For  these  reasons,  therefore,  we  are  of  opinion  that  the  judgment 
given  for  the  defendants  below,  so  far  as  relates  to  the  first  and 
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second  counts,  must  be  reversed,  and  judgment  be  given  that  the 
plaintiff  recover  the  ^damages  found  on  those  counts,  non  obstante 
veredicto;  but  that  the  said  judgment,  so  far  as  relates  to  the  last 
count  of  the  declaration,  must  be  affirmed. 

Judgment  reversed  as  to  the  issues  on  the  second  and 
third  pleas :  and  qffinned  as  to  the  rest. 


IN    THE    QUEEN'S    BENCH. 


1844. 
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27. 


JUBB  V.  The  HULL  DOCK  COMPANY. 

(9  Q.  B.  443—457  ;  S.  C.  15  L.  J.  Q.  B.  403 ;  3  Rail.  Cas.  795 ;  11  Jur.  15.) 

The  HuU  Dock  Company's  Act  (7  &  8  Vict  c.  dii.),  giving  them  power 
to  take  certain  lands,  provided  for  the  payment  of  purchase-money,  and 
enabled  the  owners  of  lands,  or  interests  therein,  to  accept  compensation 
for  any  damage  by  them  sustained  by  reason  of  the  severing  of  such  lands, 
or  otherwise  owing  to  the  exercise  of  the  powers  of  that  Act.  Similar 
language  as  to  compensation  was  used  in  other  clauses.  In  default  of 
agreement  between  the  Company  and  land-owners,  the  purchase-money 
and  compensation  were  to  be  assessed  by  a  jury,  who,  by  sect.  117,  were  to 
deliver  their  verdict  for  the  sum  to  be  paid  for  purchase,  and  also  the  sum 
to  be  paid  for  the  injury  done  to  the  lands  of  any  such  party  by  the  sever- 
ance of  such  lands  from  those  required  by  the  Company ;  and  also  the  sum 
to  be  paid  by  way  of  compensation  for  the  damage  occasioned  to  any  such 
lands  by  the  execution  of  the  works,  whether  for  damage  sustained  before 
the  time  of  the  inquiry,  or  for  future  damage,  either  temporary  or  per- 
manent, or  for  any  recurring  damage  &c. ;  and  the  sums  to  be  paid  for  the 
injury  done  by  any  such  severance  as  aforesaid,  or  by  way  of  compensa- 
tion for  any  such  damage  as  aforesaid,  were  in  every  case  to  be  assessed 
separately  from  the  value  of  the  lands  &c.,  or  the  sum  to  be  paid  for  the 
purchase  thereof  &c. : 

Held,  that  the  words  of  sect.  117  were  large  enough  to  include  compensa- 
tion to  a  land-owner,  parting  with  his  premises,  for  loss  which  he  would 
sustain  by  having  to  give  up  his  business  as  a  brewer  until  he  could  obtain 
other  suitable  premises  for  carrying  it  on.  And  that  a  verdict  awarding, 
first,  a  sum  for  purchase-money,  and,  secondly,  a  further  sum  as  compensa- 
tion for  such  loss,  was  warranted  by  the  Act. 

Sf-mbh,  that,  if  the  latter  part  of  the  finding  had  been  void  for  want  of 
jurisdiction,  the  inquisition  might  have  been  removed  by  certiorari^  though 
the  Act  contained  a  clause  taking  away  certiorari ^  and  the  verdict,  as  to  the 
award  of  purchase-money,  was  good. 

A  RULE  nisi  was  obtained  in  last  Easter  Term  for  a  ccnioran  to 
the  clerk  of  the  peace  for  the  county  of  the  town  of  Kingston  upon 
Hull  to  bring  into  this  Court  the  verdict  and  judgment  after  men- 
tioned, for  the  purpose  of  their  being  quashed.  The  following 
facts  appeared  by  affidavits  for  and  against  the  rule. 

The  Dock  Company,  under  the  authority  of  the  above-mentioned 
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Act  (i),  gave  notice  to  William  Jabb  *that  they  required  to  purchase 
and  take,  for  the  purposes  of  the  Act,  a  brewhouse,  yard  and 


(1)  Stat.  7  &  8  Yict.  c.  ciii.,  local 
and  personal,  public,  **  for  making 
new  docks,  and  other  works  connected 
therewith,  in  addition  to  the  present 
docks  at  Kingston-upon-Hull ;  and 
for  amending  the  Acts  relating  to 
Buch  last  mentioned  docks  "  enacts  as 
follows : 

Sect.  83  enacts :  That  the  owners  of 
such  lands  or  of  such  estate  or  interest 
therein  as  are  beforementioned,  and 
all  parties  by  the  Act  enabled  to  con- 
vey ftc,  **  may  agree  to  accept,  and  " 
(subject  to  certain  restrictions)  "may 
accept,  satisfaction  for  the  value  of 
such  lands  or  any  interest  therein  to 
which  such  party  shall  be  entitled ; 
and  in  addition  to  compensation  for 
the  value  of  such  lands,  or  of  the 
interest  therein,  to  be  so  conveyed, 
such  parties  shall  be  entitled  to,  and 
may  in  like  manner  accept  compensa- 
tion for  any  damage  by  them  sus* 
tained,  by  reason  of  the  severing  or 
dividing  of  such  lands  or  otherwise, 
owing  to  the  exercise  of  the  powers  of 
this  Act." 

Sect.  100.  ''That  the  Company 
shall  not,  except  by  consent  of  the 
owners  and  occupiers,  enter  upon  any 
lands  which  shall  be  required  to  be 
purchased,  or  permanently  used  for 
the  purposes  of  this  Act,  imtil  they 
shall  either  have  paid  to  every  party 
having  any  interest  in  such  lands',  or 
depoflited  in  the  Bank  of  England" 
&c.,  "  the  purchase-money  or  com- 
pensation agreed  or  awarded  to  be 
paid  to  such  parties  respectively  for 
their  respective  interests  therein." 
Proviso  that  the  Company  may  enter 
without  consent  to  survey  and  take 
levels,  **  making  compensation  for  any 
damage  thereby  occasioned  to  the 
owners  or  occupiers  of  such  lands." 

Sect.  103.  "  That  when  the  Com- 
pany shall  require  to  purchase  any  of 
the  lands  which  by  this  Act  they  are 
authorized  to  purchase  or  take  they 
shall  give  notice  thereof  to  all  the 
parties  interested  in  such  lands,  or 
enabled    by   this   Act   to   sell,    and 


convey,  or  release  the  same,  or  such  of 
them  as  shall  be  known  to  the  Com- 
pany, and  by  such  notice  shall  demand 
from  such  parties  the  particulars  of 
their  estate  and  interest  in  such  lands, 
and  of  the  claims  made  by  them  in 
respect  thereof ;  and  every  such  notice 
shall  be  in  writing,  and  shall  state  the 
particulars  of  the  lands  so  required, 
and  shall  state  that  the  Company  are 
vrilling  to  treat  for  the  purchase  of  the 
interest  of  such  party  in  such  lands, 
and  as  to  the  compensation  to  be  made 
for  the  damage  that  may  be  sustained 
by  him  by  reason  of  the  making  of 
the  said  docks  and  works  hereby 
authorized." 

Sect.  104  enacts:  That,  if,  for  one 
month  after  notice,  **any  such  party 
shall  fail  to  state  the  particulars  of  his 
claim  in  respect  of  any  such  lands,  or 
to  treat  with  the  Company  in  respect 
of  his  interest  therein,  or  if  such  party 
and  the  Company  shall  differ  as  to  the 
amount  of  the  compensation  to  be 
paid  to  such  party  for  any  such  interest, 
or  for  any  damage  that  may  be  sus- 
tained by  him  by  reason  of  the  execu- 
tion of  the  works  hereby  authorized, 
the  amount  of  such  compensation  shall 
be  settled  in  the  manner  hereinafter 
provided  for  settling  cases  of  disputed 
compensation." 

Sect.  106.  "And  for  the  purpose  of 
making  provision  for  settling  cases  of 
disputed  compensation  arising  under 
this  Act,  be  it  enacted,  That  if  any 
difference  shall  arise,  or  if  no  agree- 
ment can  be  come  to  between  the 
Company  and  the  owners  of  any  lands, 
or  of  any  interest  in  any  such  lands 
taken  or  required  for,  or  injuriously 
affected  by,  the  execution  of  the  works 
hereby  authorized  (including  among 
such  owners  all  parties  by  this  Act 
enabled  to  sell  or  convey  lands),  as  to 
the  value  of  such  lands,  or  of  any 
interest  therein,  or  as  to  the  compensa- 
tion to  be  made  in  respect  thereof,"  or 
if  by  reason  of  absence  such  owner  be 
prevented  from  treating,  or  if  such 
owner  fail  to  disclose  or  prove  hia 
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premises,  of  v^hich  be  claimed  to  be  tbe  owner,  and  whicb  tbe  Act 
^autborized  tbem  to  take,  and  tbat  tbey  were  willing  to  treat  for 


title,  or  by  reason  of  any  impediment 
or  disability  be  incapable  of  making 
any  agreement,  conveyance,  or  release, 
necessary  for  enabling  the  Company 
to  take  such  lands  or  proceed  in 
making  the  works  &c.,  *'or  if  any 
such  difference  arise  as  to  the  amount 
of  the  damages  occasioned  to  any  lands 
by  the  temporary  occupation  thereof 
in  the  making  of  the  said  works,  or 
otherwise  in  exercise  of  the  powers 
given  by  this  Act,  and  for  which  any 
party  may  be  entitled  to  demand  com- 
pensation according  to  the  provisions 
of  this  Act,  the  amount  of  the  com- 
pensation to  be  paid  by  the  Company 
in  every  such  case  shall  be  settled  by 
the  verdict  of  a  jury  in  manner  herein- 
after mentioned." 

By  sect.  107,  if  the  compensation 
claimed  in  any  of  the  cases  within 
s.  106  shall  not  exceed  50/.,  it  shall  be 
settled  by  two  justices. 

Sect  108  enacts:  That,  where  the 
determination  of  a  jury  shall  be  neces- 
sary by  reason  of  any  such  difference, 
the  Company,  one  month  at  least 
before  issuing  their  warrant  for  sum- 
moning a  jury  as  after  provided, 
*' shall  give  notice  in  writing  to  the 
party  with  whom  such  difference  shall 
have  arisen,  of  their  intention  to  cause 
such  jury  to  be  summoned,  and  in 
such  notice  the  Company  shall  state 
what  sum  of  money  they  are  willing 
to  give  such  party  for  his  interest  in 
such  lands,  and  for  the  damage  to  be 
sustained  by  him  by  the  execution  of 
the  works  hereby  authorized.** 

Sects.  109  to  116  prescribe  the  course 
for  summoning  a  compensation  jury 
by  the  Company's  warrant  directed  to 
the  sheriff  (or,  if  he  is  interested,  to 
the  coroner),  and  regulate  the  proceed- 
ings on  the  inquiry. 

Sect.  117  enacts:  "That  such  jury 
shall  deliver  their  verdict  for  the  sum 
of  money  to  be  paid  for  the  purchase 
of  the  lands  required  for  the  works 
hereby  authorized,  or  of  any  interest 
therein  belonging  to  the  party  with 
whom  such  question  of  disputed  com- 


pensation shall  so  have  arisen,  and 
also  the  sum  of  money  to  be  paid  for 
the  injury  done  to  the  lands  of  *any 
such  party  by  the  severance  of  such 
lands  from  the  lands  required  by  the 
Company ;  and  also  the  sum  of  money 
to  be  paid  by  way  of  compensation  for 
the  damage  occasioned  to  any  such 
lands  by  the  execution  of  the  works, 
whether  it  be  for  damage  sustained 
before  the  time  of  the  inquiry,  or  for 
future  damage,  either  temporary  or 
permanent,  or  for  any  recurring 
damage  of  which  the  cause  is  then  only 
in  part  obviated,  and  which  cannot  or 
will  not  be  further  obviated  by  the 
Company,  and  the  sums  of  money  to 
be  paid  for  the  injury  done  by  any 
such  severance  as  aforesaid,  or  by  way 
of  compensation  for  any  such  damage 
as  aforesaid,  shall  in  every  case  be 
assessed  separately  from  the  value  of 
the  lands  or  the  sum  to  be  paid  for  the 
purchase  thereof  or  of  any  interest 
therein.*'  [Cf.  Lands  Clauses  Con- 
solidation Act,  1845  (8  Vict.  c.  18), 
8.  63.] 

Sect.  120  enacts  :  "  That  on  every 
such  inquiry  before  a  jury,  where  the 
verdict  of  the  jury  shall  be  given  for 
the  same,  or  a  greater  sum  than  the 
sum  previously  offered  by  the  Com- 
pany, all  the  costs  of  such  inquiry 
shall  be  borne  by  the  Company ;  but 
if  the  verdict  of  the  jury  be  given  for 
a  less  sum  than  the  sum  previously 
offered  by  the  Company,  one  half  of 
the  costs  shall  be  defrayed  by  the 
owner  of  the  lands,  and  the  other  half 
by  the  Company."  And  by  sect  121, 
such  costs  are  to  be  settled  by  the 
sheriff;  and,  with  respect  to  those 
payable  by  the  Company,  if  such  costs 
are  not  paid  within  seven  days  after 
demand,  "  the  same  shall  be  recover- 
able by  distress,  and  on  application  to 
any  justice  he  shall  give  his  warrant 
accordingly." 

Sect  156.  "And  with  respect  to 
any  lands  which  shall  be  in  the  posses- 
sion of  any  person  having  no  greater 
interest  therein  than  as  tenant  at  will 
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the  purchase  of  his  interest,  and  as  to  the  compensation  to  be  made        Jubb 
for  the  damages  that  might  *be  sustained,  if  any,  by  reason  of  the        the 
making  of  the  Company's  docks  and  works.    Jubb  did  not  state  his   ^^p^yf 
claim,  or  proceed  to  treat,  within  the  time  limited  by  *the  statute :       [  *446  ] 
and  the  Company  thereupon  gave  him  notice  that  they  were  willing      1^  *^^^  1 
to  give  him  for  his  interest  in  the  said  brewhouse  and  yard,  and 
for  the  damage  to  be  sustained  by  him  in  the  execution  of  the  works 
&c.,  4602. :  which  if  he  declined  accepting,  they  would  summon  a 
jury  as  after  mentioned;  and  they  did  accordingly  issue  their 
warrant  requiring  the  coroner  of  the  county  of  the  town  of  Kingston 
upon  Hull  (the  sheriff  being  a  party  interested)  to  summon  a  jury 
to  assess  the  sum  of  money  to  be  paid  by  the  Company  to  Jubb 
"for  the  purchase  of  the  interest  of  the  said  W.  Jubb  in  the  brew- 
house,"  &c.,  **  and  also  the  sum  of  money  to  be  paid  to  the  said 
W.  Jubb  for  any  damage  by  him  sustained  by  the  execution  of  the 
works  "  in  the  warrant  mentioned.     The  inquiry  took  place,  the 
Company  and  Jubb  attending  by  counsel ;  and  Jubb,  in  addition  to 
evidence  which  he  offered  as  to  the  value  of  the  land  and  buildings, 
called  witnesses  in  support  of  a  claim  on  his  part  for  compensation 
in  respect  of  the  damage  he  would  sustain  by  having  to  give  up  his 
business  as  a  brewer  till  he  could  obtain  suitable  premises  for 
carrying  it  on.     The  Company  objected  to  this  evidence,  alleging 
that  the  claim  was  not  provided  for  by  the  statute,  and  therefore 
the  jury  could  not  award  compensation  upon  it ;  but  the  coroner 

or  lessee  for  a  year,  or  from  year  to  pensation  for  the  damage  done  to  him 

year ;    be    it    enacted,    That    at   the  in  his  tenancy  by  the  severance  of  the 

expiration  of  six  months  after  receiving  lands  required  from  those  not  required, 

notice  to  that  effect  from  the  Com-  and  the  amount  of  such  compensation 

pany  "  &c.,   *'  all  such  persons  shall  shall  be  determined  by  two  justices,  in 

respectively  deliver  up  to  the  Com-  case  the  parties  differ  about  the  same." 

pany'*    "any   such   lands   in   their  Sects.   279  to  287  provide  for  the 

possession  required  for  the  purposes  enforcement    of   penalties    and   for- 

of  this  Act ;  "  ftc.  feitures,  *and  application  of  the  pro-     [  *447,  n.  ] 

Sect.  157.    "Provided  always,  and  ceeds:  and  sect.  288  gives  a  form  of 

be  it  enacted,  That  if  any  such  person  summary  conviction.     . 

as  last  aforesaid  be  required  to  give  up  Sect.  289.  "  And  be  it  enacted,  That 

possession  of  any  lands  so  occupied  by  no  proceeding  in  pursuance  of  this 

him  before  the  expiration  of  his  term  Act,  or  the  said  recited  Acts,  or  either 

or  interest  therein,  he  shall  be  entitled  of  them,  shall  be  quashed  or  vacated 

to  compensation  for  the  value  of  his  for  want  of  form,  nor  shall  the  same 

unexpired  term  or  interest  in  such  be  removed  by  certiorariy  or  otherwise, 

lands,  and  fos   any   just   allowance  into    any   of    the   superior    Courts.'* 

which  ought  to  be  made  to  him  by  any  [Cf  .  Lands  Clauses  Consolidation  Act, 

incoming  tenant,  and  for  any  loss  or  1845,  s.  145.] 

injury  he  may  sustain ;  or  if  a  part  Sect  304.    See  p.  339,  post. 
only  of  such  lands  be  required  com- 
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over-ruled  the  objection ;  and  the  jury  found  a  verdict  which,  as 
stated  on  the  record  of  the  inquisition,  was  as  follows: 

''And  the  said  jurors"  &c.  ''now  here  assess  and  determine 
upon  their  oath  the  compensation  to  be  paid  by  the  said  Company 
to  the  said  W.  Jubb  as  follows,  viz. :  the  sum  of  400Z.  for  the 
purchase  of  the  interest  of  him  the  said  W.  Jubb  in  the  brewhouse, 
yard  and  premises  aforesaid,  with  the  appurtenances,  and  all  the 
bricks  and  buildings  connected  therewith :  and  the  further  sum  of 
300Z.  as  compensation  for  the  damage,  loss  and  injury  which  the 
said  W.  Jubb  will  sustain  by  reason  of  his  having  to  give  up  his 
business  as  a  brewer  until  he  can  obtain  suitable  premises  in  which 
to  carry  on  his  said  business  of  brewer." 

And  the  coroner,  as  appeared  by  the  same  record,  gave  judgment 
that  Jubb  should  recover  against  the  Company  the  said  sum  of  400Z. 
by  the  jurors  assessed  as  compensation  for  the  purchase  &c.,  and 
the  said  further  sum  of  SOOZ.  as  compensation  for  the  damage  &c. 
(in  the  words  of  the  finding). 

In  last  Term  (i). 


Watson  and  J.  Henderson  showed  cause : 

First,  the  writ  of  certiorari  is  taken  away  by  sect.  289  of  stat. 

7  &  8  Vict.  c.  ciii.     It  is  true  that,  if  proceedings  under  colour  of  a 

statute  have  been  so  erroneous  that  a  total  want  of  jurisdiction 

appears,  a  certiorari  lies,  though  taken  away  by  the  statute :  Rex  v. 

The  Justices  of  Somersetshire  (2).     But,  when  the  proceedings  are 

founded  on  jurisdiction,  though  there  has  been   irregularity  or 

excess,  the  writ,  if  prohibited  by  statute,  cannot  go.    [They  cited 

Reg.  V.  The  Sheffield  Railway  Company  (3)  and  Rex  v.  The  Justices 

[  449  ]        of  the  West  Riding  (4).]     But,  secondly,  *the  award  of  compensation 

[  *450  ]      Iqp  damage  is  correct.     The  intention  of  the  Legislature  clearly 

was  that  the  party  giving  up  his  property  should  be  placed  (so  far 

as  money  could  do  it)  in  the  same  situation  as  before.    Justice  would 

not  be  done  if  the  party  resigning  a  business  which  is  valuable  to 

him  and  might  render  the  property  valuable  to  a  purchaser  should 

receive  only  the  bare  worth  of  the  land.     This  additional  value  may 

indeed  be  properly  considered  an  element  in  the  price  of  the  estate 

purchased.     Sect.  117  of  stat.  7  &  8  Vict.  c.  ciii.  enacts  that  the 

jury  summoned  on  the  inquiry  shall  by  their  verdict  a^ard  the  sum 

(1)  The  case  was  argued  on  June  4th         (2)  5  B.  &  0.  816. 
and  9th ;  before  Loid  Denman,  Oh.  J.,  (3)  52  R.  E.  310  (11  Ad.  &  EL  194). 

Patteson  and  WiUiams,  JJ.  (4)  1  Ad.  &  El.  663. 
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''  to  be  paid  for  purchase  of  the  lands  required"  &c.,  ''or  of  any 
interest  therein  belonging  to  the  party  "  who  claims  compensation, 
and  also  the  sum  of  money  "  to  be  paid  for  the  injury  done  to  the 
lands  of  any  such  party  by  the  severance  of  such  lands  from  the 
lands  required  by  the  Company  " ;  and  also  the  sum  "  to  be  paid 
by  way  of  compensation  for  the  damage  occasioned  to  any  such 
lands  by  the  execution  of  the  works/'  whether  damage  sustained 
before  the  time  of  the  inquiry,  or  future  damage,  temporary  or 
permanent,  or  recurring  damage,  &c.  And  the  intention  here  shown 
to  indemnify  owners  for  every  species  of  injury  appears  also  in  the 
language  of  sects.  88, 100, 108,  104,  106,  108.    *     ♦     * 

Sir  F.  Kelly f  Solicitor-General,  Martin  and  Archbold,  contra  : 

First,  the  certiorari  is  not  taken  away.  Sect.  289  has  been  relied 
upon :  but  it  is  doubtful  whether  it  applies  to  proceedings  of  this 
kind.  It  follows  a  series  of  sections,  beginning  with  sect.  279, 
which  relate  to  penalties  and  forfeitures,  and  end  with  a  form  of 
summary  conviction ;  and  it  probably  relates  to  such  proceedings 
only.  Even  if  the  meaning  be  more  extensive,  a  clause  taking  away 
certiorari  applies  only  where  the  parties  exercising  power  act  within 
their  jurisdiction :  so  that  the  question  still  remains,  whether  any 
matter  be  disposed  of  by  this  verdict  which  is  distinctly  out  of  the 
jurisdiction  of  the  coroner  and  jury.  It  is  true  that  in  Rex.  v. 
The  Justices  of  the  West  Riding  (i)  this  Court  refused  a  mandamus 
directing  the  justices  to  amend  a  judgment  which,  it  was  contended, 
was  erroneous  in  adding  to  damages  which  were  properly  awarded 
damages  in  respect  of  a  subject  not  within  the  jurisdiction  of 
the  jury.  The  statutes  there  in  words  took  away  the  remedy  by 
certiorari,  as  here.  But  there,  if  the  award  of  the  excess  had  been 
a  nullity,  the  applicants  might  have  tendered  the  damages  legally 
awarded,  and  have  taken  legal  measures  to  obtam  possession,  if 
withheld.  A  mandamus  therefore  was  not  needed  to  correct  the 
error.  The  application  here  is  for  a  certiorari  to  quash  a  pro- 
ceeding which  is  alleged  to  be  erroneous;  and  justice  cannot  be 
done  if  the  verdict  stand.  Sect.  120  gives  costs  against  the  Com- 
pany if  the  sum  awarded  be  the  same  as,  or  less  than,  the  sum 
offered  by  them :  now,  if  the  disputed  item  be  taken  into  account, 
the  sum  awarded  exceeds  the  offer ;  if  it  be  not,  the  sum  ^awarded 
falls  short  of  the  offer.  If  the  landowner  here  applies  to  a  justice, 
a  distress  warrant  will  issue,  under  sect.  121 ;  for  it  is  not  to  be 

(I)  1  Ad.  &  EL  563. 
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expected  that  the  justice  will  enter  into  an  examination  of  the  claases 
of  the  statute  in  order  to  ascertain  whether  the  verdict  can  be 
supported. 

(Pattbson,  J. :  Gould  not  you  replevy,  or  bring  an  action  ?) 

Sects.  120,  121,  seem  not  to  warrant  that.  The  costs  are  to  be 
paid  by  the  Company  "  where  the  verdict  of  the  j  ury  shall  be  given," 
not "  duly  given,'*  for  a  sum  as  large  as  that  offered.  The  certiorari 
is,  at  any  rate,  a  more  direct  and  effectual  remedy.  In  Reg.  v. 
The  Sheffield  Railway  Company  (i),  though  the  Court  refused  the 
certiorari,  Lord  Denman,  Ch.  J.  wholly  repudiated  the  doctrine  that 
the  statutory  clause  taking  away  certiorari  in  express  terms  applied 
to  a  case  of  excess  of  jurisdiction.  And  this  agrees  with  Rex  v. 
The  Justices  of  Somersetshire  (2).  Clearly  a  certiorari  would  lie, 
if  the  jury  had  assessed  damages  for  an  assault,  or  criminal 
conversation.  That  the  objection  is  only  to  part  of  the  verdict 
furnishes  an  argument  in  favour  of  the  certiorari ;  for,  if  it  extended 
to  the  whole,  the  proceeding  might  be  treated  as  a  nullity  altogether. 
Ex  parte  CarrtUhers  (8)  shows  that  the  verdict  may  be  quashed  as 
to  part.  That  the  judgment  and  verdict  are  not  made  good  by  the 
circumstance  that  they  are  good  for  a  part,  appears  from  Rex  v. 
Ths  Justices  of  Kent  (4). 

Next,  the  damages  for  the  injury  to  the  trade  are  not  warranted 
by  the  statute.  The  question  must  be  determined  by  sect.  117. 
Sect.  88  gives  compensation  only  for  the  value  of  the  land  and  the 
interest  therein,  not  ^defining  what  is  the  nature  of  the ''  interest ;  ** 
and  for  damage  sustained  by  severing  or  dividing,  ''or  otherwise.'* 
The  damage  here  mentioned  seems  to  be  damage  to  the  land  itself ; 
and  at  any  rate  the  section  relates  only  to  voluntary  contracts. 
Sect.  106  mentions  only  the  value  of  lands  and  of  the  interest 
therein,  and  damages  occasioned  to  the  land  by  temporary  occu- 
pation, or  otherwise.  And  it  refers  to  sect.  117,  which  contains 
three  heads  of  compensation :  money  to  be  paid  for  purchase  of 
the  land  or  any  interest  therein,  or  for  injury  done  to  the  lands 
by  severance,  or  by  way  of  compensation  for  damage  (whether 
temporary,  permanent,  or  recurring)  occasioned  to  the  lands  by 
execution  of  the  works.  And  it  cannot  be  said  that  an  interpretation 
adverse  to  the  Company  is  to  be  put  upon  this  section  on  the 

(1)  52  B,  B.  310  (11  Ad.  &  EL  194,  (3)  32  B.  B.  704  (2  Man.  &  By. 
199).                                                            397). 

(2)  5  B.  &  0.  806.  (4)  10  B.  &  C.  477. 
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ground  of  its  containing  terms  procured  by  themselves :  the  clause 
is  the  one  usually  inserted  in  bills  of  this  sort  under  the  superin- 
tendence of  the  Chairman  of  the  Committees  of  the  House  of 
Lords.  No  presumption  is  made  in  favour  of  an  inferior  or  limited 
jurisdiction;  6  Bac.  Abr.  284  (ed.  7),  tit.  Pleas  and  Pleading  (E)  1, 
JReg.  V.  Spademan  (i),  Trevor  v.  Wall  (2).  It  is  quite  clear  that,  if 
compensation  for  loss  of  trade  had  been  intended,  there  would  have 
been  express  words  to  that  effect :  especially  as,  in  sect.  157,  the 
case  of  lessees  for  no  greater  a  term  than  from  year  to  year  is 
provided  for,  and  they  are  to  have  compensation  as  from  an 
incoming  tenant. 


JUBB 

r. 

Thb 

Hull  Dock 

(Company. 


(Patteson,  J. :  In  the  interpretation  clause,  sect.  804,  it  is  said, 
that ''  The  word '  lands '  shall  extend  to  messuages,  lands,  tenements, 
and  hereditaments  of  any  tenure,  and  also  all  ^easements,  and  all 
estates,  profits,  rights,  and  interests  whatsoever,  which  can  exist  in 
or  be  enjoyed  out  of  lands.") 


[•464] 


That  must  be  construed  as  including  ''  profits  "  &;c.  ^usdem  generis 
with  those  mentioned  before,  such  as  easements.  An  attempt  like 
this  was  made  in  Rex  v.  The  London  Dock  Company  (8) :  but  the 
Court  disallowed  the  claim. 

Cur.  adv.  vtdt. 


LoBD  Dbnman,  Ch.  J.,  in  this  vacation  (June  27th),  delivered  the 
judgment  of  the  Court  : 

This  was  an  application  for  a  writ  of  certuyrari  to  remove  into  this 
Court,  in  order  to  quash  it,  a  certain  inquisition  to  award  com- 
pensation to  William  Jubb  for  the  loss  of  some  premises  taken  from 
him  by  the  Hull  Dock  Company  for  the  construction  of  new  works. 
The  finding  of  the  jury,  so  far  as  it  is  material  to  the  present 
purpose,  is  as  follows.  (His  Lordship  then  stated  it,  as  in  p.  886, 
ante.)  And  the  objection  applies  to  the  latter  part  of  this  finding, 
it  being  contended,  on  behalf  of  the  Company,  that  the  jury  have 
exceeded  the  powers  given  to  them  by  the  Hull  Dock  Act,  and 
that,  by  reason  of  that  excess,  the  inquisition  is  wholly  void.  The 
question,  therefore,  turns  upon  the  true  construction  of  that  Act : 
and,  although  several  clauses  were  referred  to  in  the  course  of  the 
argument,  it  was  at  length  agreed  that  the  117th  is  the  material 


(1)  2  a  B.  301. 

(2)  1  T.  E.  151. 


(3)  44  E.  B.  387  (5  Ad.  &  El.  163). 
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Bection.    That  is  in  these  terms.     (His  Lordship  here  read  the 
whole  clause,  for  which,  see  p.  884,  note  (1),  ante.) 

And  the  question  is  (as  it  was  throughout  the  argument  properly 
assumed  to  be),  whether  it  was  competent  for  the  jury,  under  this 
clause,  to  award  the  latter  *sum  of  800{.  for  the  kind  of  injury 
alleged  to  have  been  sustained :  because,  in  this  stage  of  the 
proceedings,  it  must  be  assumed  that  there  was  sufficient  proof  of 
such  injury,  and  it  is  certain  that  damage  to  the  amount  awarded 
may  have  been  sustained  by  the  interruption  or  breaking  up  of 
such  a  trade,  and  that  therefore  it  must  be  considered  a  priori  a 
reasonable  subject  for  compensation. 

The  difficulty  in  this  case  arises  from  the  language  of  the  latter 
branch  of  the  clause  under  which  alone  this  species  of  compensation 
can  be  given,  the  former  part  expressly  relating  to  the  purchase  of 
land  (meaning  in  this  Act  any  kind  of  property),  and  to  ''the  sum 
of  money  to  be  paid  for  the  injury  done  to  the  lands  of  any  such 
party  "  (meaning  of  course  the  party  interested)  "  by  the  severance 
of  such  lands."   Then  follows  the  third  branch  of  injury :  "and  also 
the  sum  of  money  to  be  paid  by  way  of  compensation  for  the  damage 
occasioned  to  any  such  lands ;  "  not  to  the  owner  of  or  party  inte- 
rested in  such  lands,  nor  is  such  owner  or  party  mentioned  or  desig- 
nated, except  by  implication  arising  from  the  expression  "  sum  of 
money  to  be  paid,"  which  can  only  mean  to  the  owner  or  party 
interested.    That  such  must  have  been  the  meaning,  and  that  the 
words  "  owner  or  party  interested  "  have  been  accidentally  omitted, 
or  are  to  be  considered  as  understood,  seems  tolerably  clear  from 
this,  that  any  injury  to  property  as  unconnected  with  an  owner  is 
unmeaning  and  absurd :  and  in  this  very  Act  such  is  the  form  of 
expression  generally  used.    In  section  100,  "making  compensation 
for  any  damage  thereby  occasioned  to  the  owners  and  occupiers  of 
such  lands  "  is  the  language.    In  section  108,  "damage  that  may 
be  *sustained  by  him  "  (the  party  interested)  "  by  reason  of  the 
making  of  the  said  docks  " ;  and  again,  in  section  104,  "  compensa- 
tion "  "for  any  damage  that  may  be  sustained  by  him  by  reason  of 
the  execution  of  the  works."     To  this  may  be  added  that,  in  section 
106,  wherein  mention  is  first  made  of  having  recourse  to  a  jury  in 
the  event  of  certain  other  modes  of  adjustment  having  failed,  that 
jury  is  to  assess  "  the  amount  of  the  compensation  to  be  paid  by  the 
Company ; "  and  it  is  to  be  observed  that  "  compensation  "  is  men- 
tioned without  any  limitation  or  restriction,  and  must  be  understood 
as  meaning  remuneration  or  satisfaction  for  injury  or  dams^  of 
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every  description.  If  then  the  words  *'  damage  occasioned  to  any 
such  lands  "  may  be  considered  as  virtually  incorporating  ''  owner 
of  "  or  "  party  interested  in  "  any  such  lands,  the  rest,  we  think,  is 
quite  clear,  because  we  have  no  doubt  but  that  the  expression, 
"  damage  '*  **  before  the  time  of  the  inquiry,"  and  **  future  damage, 
either  temporary  or  permanent,"  are  large  enough  to  sustain  the 
finding  of  the  jury  as  to  the  latter  sum  of  800{.  And  upon  the 
whole,  in  a  case  where  we  see  no  reason  to  doubt  but  that  substan- 
tial justice  has  been  done,  we  are  of  opinion  that,  without  any 
excessive  and  unauthorized  violence  of  conslruction,  we  may  read 
the  latter  part  of  the  clause  in  question  in  the  manner  above 
suggested. 

We  do  not  think  that  the  cases  cited  have  any  very  material 
bearing  upon  the  present.  In  Rex  v.  The  JusticcB  of  the  West 
Riding  (i)  in  the  matter  of  the  Aire  and  Colder  Navigation  Company^ 
which  is  perhaps  the  nearest,  and  in  which  the  jury  had  found  pre- 
sent damages  nothing,  future  damages  2,800Z.,  this  Court  refused  *a 
mandamus  directing  the  Sessions  to  enter  a  verdict  in  a  particular 
manner,  because  they  held  that  course  to  be  getting  rid  by  a 
side  wind  of  clauses  in  an  Act  of  Parliament  by  which  a  certiorari 
was  expressly  taken  away.  There  was  no  decision  upon  the  finding 
of  the  jury.  In  the  case  of  Lee  v.  Milne r  (2),  indeed,  the  Court  of 
Exchequer  did  hold  that  the  finding  oi  the  future  damages  could 
not  be  sustained,  upon  the  ground  that,  in  the  absence  of  any  actual 
and  present  damage,  such  finding  must  needs  be  uncertain  and 
wild  speculation.  Supposing,  however,  that  decision  to  be  quite 
correct,  it  does  not  affect  this  case,  because  here  the  jury  may  have 
had  sure  grounds  for  ascertaining  the  amount  of  damage.  In  the 
case  of  Rex  v.  llie  London  Dock  Company  (8)  this  Court  held  that 
the  tenant  of  a  public-house,  whose  custom  had  been  affected  by 
the  cutting  off  of  communication  by  reason  of  the  works  of  the 
C!ompany,  was  not  entitled  to  compensation :  but  in  that  case  no 
part  of  the  premises  had  been  taken  or  touched  by  the  Company. 

The  other  cases  cited  respect  the  power  of  this  Court  and  its  right 
of  interference  where  inferior  Courts  exceed  their  jurisdiction  wholly 
or  partially  ;  a  subject  into  which  it  is  not  needful  for  us  to  enter. 

Upon  the  whole,  we  are   of  opinion  that  the  rule   must  be 

^    '  Rule  discharged. 

(1)  1  Ad.  &  £1  563.  436,  32  L.  J.  Q.  B.  113.] 

(2)  2  M.  &  W.  824.     [See  Croft  v.  (;<)  44  R.  R.  387  (6  Ad.  &  El.  163). 
X.  A  -y.  TT.  Ry.  Co.  (1863)  3  B.  &  S. 
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1844.  DIMES  V.  The  GEAND  JUNCTION  CANAL 

^ai^^'  COMPANY  (1). 

^t^r         (^  ^*  ^'  '*^^— ^22 ;  S.  C.  16  L.  J.  Q.  B.  107 ;  3  Bail.  Cas.  34 ;  II  Jur.  429.) 

1846.  Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  a  9,  enacting  that  no  infant 

May  10.  shall  forfeit  copyhold  land  for  his  neglect  or  refasal  to  be  admitted,  does 

June  14.  uqI;  prevent  the  lord  from  seizing  quoiuque, 

1846.  So  held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 

/***'  ?s  *^®  Court  of  Queen's  Bench. 

|[_  A  Canal  Company  was  authorised  by  statute  (33  Geo.  m.  c.  80)  to 

r  469  1  purchase  land,  on  voluntary  or  compulsory  sale  by  the  persons  interested 

(at  prices  to  be  agreed  upon,  or  ascertained  by  Commissioners  or  a  jury) : 
and  a  form  of  conveyance  was  prescribed,  purporting  that  the  party 
granted  aU  his  *'  right,  title,  and  interest,  to  and  in  the  same,  and  every 
part  thereof,  to  hold  to  the  said  Company  for  ever."  The  Company  were 
authorised  to  enter  upon  payment  of  price,  or  tender,  &c. ;  and  were  made 
liable  to  render  compensation  for  damage  done  by  their  works,  &c.,  if 
claimed  within  six  months.  A  copyholder  in  fee  executed  a  conveyance  in 
the  statutory  form  to  the  Company,  who  paid  him  the  price,  and  entered. 

Held,  by  the  Court  of  Exchequer  Chamber, 

That  this  conveyance  passed  only  such  interest  as  the  copyholder  could 
convey  without  the  lord,  and  that,  on  the  copyholder's  death,  no  other 
person  having  been  admitted,  the  lord  might  seize  qttoueque  for  want  of  a 
tenant,  and  maintain  ejectment,  and  an  action  for  mesne  profits,  against 
the  Company. 

That,  the  copyholder  having  devised  generally  his  property  called  F., 
which  comprehended  the  land  in  question,  subject  to  payment  of  his  debts, 
and  other  payments,  the  legal  title  to  the  land  in  question  did  not  pass  to 
the  devisee,  but  descended  to  the  copyholder's  heir-at-law. 

That,  in  an  action  by  the  lord  against  the  Company  for  mesne  profits,  it 
appearing  by  special  verdict  that  the  steward  had  made  a  warrant  of 
seizure,  commanding  the  bailiff,  generally,  **  to  seize  "  the  land  "  into  the 
hands  of  the  lord  of  the  manor,"  and  the  bailiff  did,  in  pursuance  of  the 
warrant,  seize  into  the  hands  of  the  lord  until  a  tenant  should  come  in  and 
be  admitted,  this  must  be  considered  only  a  seizure  guouaque. 

That,  in  order  to  entitie  the  lord  so  to  seize,  there  ought  to  be  proclama- 
tions at  three  consecutive  courts  baron.  But  that,  when,  in  an  action  by 
the  lord  in  his  own  name  for  mesne  profits,  a  special  verdict  found  a  custom 
to  seize  after  three  consecutive  courts  baron,  and  that  there  had  been  a 
recovery  in  ejectment  on  the  lord's  demise,  (which  recovery  was  not  put 
on  the  record  by  way  of  estoppel),  and  that  proclamation  had  been  made  in 
three  Courts,  but  it  was  not  found  whether  they  were,  or  were  not,  con- 
secutive, it  must  be  considered  that  the  proclamations  were  regular,  though 
the  jury  would  have  been  at  liberty  to  find  the  contrary. 

Trespass  for  mesne  profits.  The  declaration  charged  that  de- 
fendants, on  18th  May,  1886,  with  force  &c.,  broke  and  entered 
certain  closes  of  plaintiff,  in  the  parish  of  Bickmansworth,  otherwise 
Bickmersworth,  in  Hertfordshire,  and  ejected  and  expelled  plaintiff 
&c.,  and  kept  and  continued  him  so  expelled  &c.,  and  took  the  issues 
and  profits  &c. 

Fleas  :  1.  Not  guilty.    Issue  thereon. 

(1)  See  8.  C.  in  Equity,  2  Jur.  886,  1077,  3  H.  L.  C.  794,  17  Jur.  73.— A.  O. 
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2.  That  the  closes  in  which  &c.,  in  the  declaration  ^mentioned, 
at  the  said  times  when  &c.,  were  not,  nor  was  either  of  them,  or 
any  part  thereof,  the  closes  or  close  of  plaintiff,  in  manner  &c. 
Conclusion  to  the  country.      Issue  thereon. 

On  the  trial,  before  Lord  Abinger,  G.  B.,  at  the  Hertfordshire 
Summer  Assizes,  1840,  a  special  verdict  was  found,  the  material 
parts  of  which  are  as  follows. 

One  Joseph  Skidmore  died,  previously  to  the  14th  of  April,  1784, 
seised  of  certain  copyhold  lands,  described  in  the  presentment  of 
admittance  next  mentioned,  lying  and  being  within  the  manor  of 
Bickmansworth,  in  Hertfordshire.  The  verdict  then  traced  the  title 
to  Joseph  Skidmore's  son,  named  also  Joseph  Skidmore,  and  found 
that  the  last  mentioned  Joseph  Skidmore  was,  on  80th  March,  1785, 
admitted  as  tenant  of  (among  other  parcels)  a  copyhold  messuage 
or  tenement,  farm,  &c.,  called  Frogmores,  together  with  a  meadow 
thereto  belonging  called  Hogshaws,  otherwise  Bound  Mead,  situate 
&c.  in  the  parish  of  Bickmersworth,  to  hold  unto  him,  his  heirs  and 
assigns,  of  the  lord  by  the  rod,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor. 

The  verdict  then  stated  the  passing,  afterwards,  and  before  the 
commencement  of  this  suit,  on  days  severally  named,  of  certain  Acts 
of  Parliament,  viz. :  stats,  (i)  88  Geo.  III.  c.  80,  84  Geo.  III.  c.  24, 


(1)  These  statutes  contain  enact- 
ments relating  to  the  Grand  Junction 
Canal  Company.  Seyeral  Bections  of 
the  Acts  were  cited  by  counsel  in  the 
argument,  as  illustrating  the  general 
policy  of  the  Legislature  with  respect 
to  the  rights  and  liabilities  of  the 
Company;  but  the  only  clauses  on 
which  the  Court  rested  their  judgment 
are  the  following. 

Stat.  33  Geo.  III.  c.  80,  is  entitled 
**  An  Act  for  making  and  maintaining 
a  navigable  canal  from  the  Oxford 
canal  navigation,  at  Braunston,  in  the 
county  of  Northampton,  to  join  the 
river  Thames  at  or  near  Brentford,  in 
the  county  of  Middlesex,  and  also 
certain  collateral  cuts  "  &c. 

Sect.  1  incorporates  *'  The  Company 
of  Proprietors  of  the  Grand  Junction 
Canal "  by  that  name,  empowers  them 
to  purchase  lands  for  *the  use  of  the 
navigation,  to  make  and  complete  a 
canal,  to  be  called  **  The  Grand  Junc- 
tion Canal,"  to  supply  it  with  water 


from  brooks,  &c,,  within  certain 
distances,  to  make  machines,  reser- 
voirs, soughs,  &c.,  to  cleanse,  enlarge, 
&c.  streams,  &c. ;  "  and  for  the  pur- 
poses aforesaid,"  the  Company  are 
**  hereby  authorized  and  empowered  to 
enter  into  and  upon  the  lands  and 
grounds  of  any  person  or  persous, 
bodies  politick,  corporate  or  collegiate, 
whatsoever,  and  to  survey  and  take 
levels  of  the  same,  or  any  part  thereof, 
and  to  set  out  and  ascertain  such  parts 
thereof  as  they  shall  think  necessary 
and  proper  for  making"  the  canal, 
reservoirs,  &c.,  and  to  bore,  dig,  &c., 
carry  away,  and  lay  earth,  stone, 
trees,  &c.,  or  other  things  which  may 
be  dug  or  got,  in  making  the  canal 
&c.,  or  out  of  the  lands  adjoining, 
which  may  be  proper  for  making, 
&c.  the  canal  &c.,  and  to  make,  on 
the  canal  &c.  or  lands  adjoining, 
bridges,  aqueducts,  reservoirs,  houses, 
machines,  &c.,  and  do  all  other  matters 
and  things  which  they    shall   think 
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86  Geo.  III.  c.  8,  85  Geo.  III.  c.  85,  86  Geo.  III.  c.  25,  and  stats, 
(local  and  personal,  public)  88  Geo.  III.  c.  xxxiii.,  41  Geo.  III. 
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convenient  for  making,  &c.,  the  canal 
and  other  works;  doing  as  little 
damage  as  may  be,  <*and  making 
satisfaction  in  manner  hereinafter 
mentioned,  to  the  owners  or  proprietors 
of,  and  all  persons  interested  in  the 
lands,  tenements,  or  hereditaments, 
waters,  watercourses,  brooks,  or  rivers 
respectively,  which  shall  be  taken, 
used,  removed,  diverted,  or  prejudiced, 
for  all  damages  to  be  by  them  sua- 
tained  in  or  by  the  execution  of  all  or 
any  of  the  powers  of  this  Act ;  and  this 
Act  shall  be  sufficient  to  indemnify 
the  said  Company  of  Proprietors  and 
their  deputies,''  &c.,  '*and  all  other 
persons  whomsoever,  for  what  they  or 
any  of  them  shall  do  by  virtue  of  the 
powers  hereby  granted,  subject  never- 
theless to  such  provisoes  and  restric- 
tions as  are  hereinafter  mentioned." 
Sect.  5  provides  for  a  map  and  books 
of  reference  describing  the  line  of  the 
canal  &c. 

Sect.  9  enacts :  "  That  after  any  such 
part  or  parts  of  the  said  lands  or 
grounds  shall  be  so  set  out  and  ascer- 
tained as  aforesaid  for  making  the  said 
canal"  &c.,  '*  and  for  providing  and 
constructing  the  wharfs,  and  other 
works  and  conveniences  hereinbefore 
mentioned,  or  any  of  them,  it  shall  be 
lawful  for  all  bodies  politic,  corporate, 
or  collegiate,  corporations  aggregate 
or  sole,  tenants  for  life  or  in  tail, 
husbands,  guardians,  trustees,  and 
feoffees  in  trust,  committees,  execu- 
tors, and  administrators,  and  all  other 
trustees  or  persons  whomsoever,  not 
only  for  and  ou  behalf  of  themselves, 
their  heirs  and  successors,  but  also  for 
and  on  behalf  of  their  cestui  que 
trusts,  whether  infants,  issue  unborn, 
lunatics,  idiots,  /eme«  covert,  or  other 
person  or  persons,  and  to  and  for  all 
femee  covert  who  are  or  shall  be  seised, 
possessed,  or  interested  in  their  own 
right,  and  ♦for  every  other  person 
or  persons  whomsoever,  who  is,  are, 
or  shall  be  seised,  possessed  of,  or 
interested  in  any  lands,  grounds,  and 
hereditaments  which  shall  be  so  set 


out  and  ascertained  for  the  purposes 
aforesaid,  to    contract    for,    sell,    or 
convey    the    same,    and    every   part 
thereof,  unto  the   said  Company    of 
Proprietors;   and  if  it  shall  happen 
that  by  making  the  said  canal,    or 
collateral  cuts,  or  any  of  them,  or  the 
conveyance  of  water  thereto,  the  pro- 
perty   of    any    land    owner  or    land 
owners  shall  be  separated  into  small 
parcels,  so  as  to  render  the  occupation 
thereof  inconvenient,  it  shall  be  lawful 
for  such  bodies  politic,"  &c.,  **  and  all 
such  other  person  and  persons  as  afore- 
said, by  and  with  the  consent  of  the 
Commissioners  hereby  appointed,  or 
any  five  or  more  of  them  to  be  testified 
by  writing"  &c.,    **to  contract  for, 
sell,  and  dispose  of,  or  to  convey  in 
exchange  for  other  lands,  aU  or  any 
part  of  such  small  parcels  of  land  to 
any  person  or  persons  whomsoever,  for 
such  price  or  prices  in  money  or  other 
equivalent,  as  to  such  land  owner  or 
owners  shall  seem  reasonable ;  and  all 
such  contracts,  agreements,  sales,  con- 
veyances,  and   assurances,    shall   be 
valid    and   effectual   in    law,  to    all 
intents"  &c.,  '*any  law,  statute,  usage, 
or  custom,  to  the  contrary  thereof  in 
any   wise    notwithstanding:   and  all 
bodies  politic,"  &c.,  *'and  aU  persons 
whomsoever,  so  conveying  or  exchang- 
ing as  aforesaid,  are  hereby  indemnified 
for  or  in  respect  of  any  such  sale  or 
exchange  which  he,  she,  or  they,  or 
any  of  them,  shall  respectively  make 
by  virtue  or  in  pursuance  of  this  Act ; 
and  all  such  contracts,   agreements, 
sales,    conveyances,   and  assurances, 
shall  be  made  at  the  expense  of  the 
said  Company  of  Proprietors ;  and  such 
of  them  as  shall  be  made  of  any  lands 
or  other  hereditaments   to  the    said 
Company  of  Proprietors  shall  be  made 
according  to  the  form  following,  viz. : 
I  A.  B.  of  in  consideration 

of  the  sum  of  to  me  paid  (or 

in  consideration  of  the  annual  rent  of 
to  me  to  be  hereafter  3rielded 
and  paid,    by  yearly  or  half   yearly 
payments,  as  may  be  agreed  upon)  by 
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(U.  K.)  c.  Ixxi.,  *48  Geo.  III.  c.  viii. 
c.  clxix.,  52  Geo.  III.  c.  cxI.,  52 

the  Company  of  Proprietors  of  the 
GrandJunction  Canal,  do  hereby  g^ant 
and  release  to  the  said  Company,  all 
(describing  the  premises  to  be  con- 
veyed), and  all  my  right,  title,  and 
interest,  to  and  in  the  same,  and  every 
part  thereof,  to  hold  to  the  said 
Company  for  ever,  by  virtue  and 
according  to  the  true  intent  and  mean- 
ing of  the  Act  of  Parliament,  passed 
for  making  and  maintaining  the  said 
Grand  Junction  Canal.  In  witness 
whereof  I  have  hereunto  set  my  hand 
and  seal,  this  day  of 

A.D.  .    Which  said  *convey- 

ances  shall  be  kept  by  the  clerk  or 
clerks  to  the  said  Company  of  Pro- 
prietors," who  shall,  when  requested, 
deliver  attested  copies.  "And  every 
such  conveyance  as  aforesaid  which 
shall  be  made  to  any  person  or  persons 
other  than  the  said  Company  of  Pro- 
prietors, shall  be  according  to  the 
following  form : 

I  A.  B.  do  hereby,  by  virtue  and  in 
pursuance  of  a  certain  Act  of  Parlia- 
ment, intituled,  (insert  the  title  of  the 
Act),  and  by  and  with  the  consent  and 
approbation  of  five  or  more  of  the 
Commissioners  appointed  under,  or  by 
virtue  of  the  said  Act,  testified  by  their 
signatures  hereto,  and  in  consideration 
of  the  sum  of  to  me  in  hand 

paid  by  C.  D.  at  or  before  the  sealing 
and  delivery  of  these  presents,  the 
receipt  whereof  I  do  hereby  acknow- 
ledge {or  in  exchange  for  certain  lands, 
situate  conveyed  to  -me  by 

0.  D.  by  writing  under  his  hand  and 
seal,  bearing  even  date  herewith), 
convey  and  assign  to  the  said  C.  D.  all 
(describe  the  premises)  to  hold  to  the 
said  C.  D.  his  heirs  and  assigns  for 
ever,  as  witness  my  hand  and  seal, 
this  day  of 

And  every  such  conveyance  shall  be 
valid  and  effectual. 

Sect.  10  enacts  that  all  and  any 
bodies  politick,  dc,  **  or  other  persons 
hereinbefore  capacitated  to  sell  or  con- 
vey lands  and  other  hereditaments,  or 
any  other  owner  or  owners,  and  the 


,  45  Geo.  III.  c.  Ixviii.,  51  Geo.  III. 
Geo.  III.  c.  cxcv.,  58  Geo.  III. 
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occupier  or  occupiers  of  any  lands  or 
other  hereditaments"  through  or  on 
which  the  canal  and  other  works  are  [  *^^^  3 
intended  to  be  made,  or  mills,  forges, 
or  other  works  from  which  water  may 
be  diverted,  **  may  accept  and  receive 
satisfaction  for  the  value  of  such  lands 
and  grounds,  mills,  forges,  or  other 
works  and  hereditaments,  and  for  the 
damages  to  be  sustained  by  making 
and  completing  the  said  works  herein- 
before directed,  either  in  gross  sums, 
or  by  annual  rents,  as  shall  be  agreed 
upon  by  and  between  the  said  owners 
and  occupiers  respectively,  or  any  of  [  •473,  h,  ] 
them,  and  the  said  Company  of  Pro- 
prietors; and  from  and  immediately 
after  the  time  of  making  and  execut- 
ing such  sale  and  conveyance,  or  any 
contract  or  contracts  for  the  same, 
the  said  Company  of  Proprietors  may 
and  shall  be  at  liberty  to  enter  upon, 
and  from  thencefor^  for  ever  to 
have,  take,  and  enjoy  the  said  lands, 
grounds,  and  other  hereditaments,  for 
the  uses  and  maintenance  of  the  said 
canal  and  cuts  respectively,  and  for  the 
supplying  the  same  with  water,  with- 
out any  interruption  or  eviction  what- 
soever ;  and  in  case  the  said  Company 
of  Proprietois,  and  the  said  parties 
interested  in  such  lands  and  grounds, 
or  other  hereditaments,  cannot  agree 
as  to  the  amount  or  value  of  such 
satisfaction,  the  same  shall  be  ascer- 
tained and  settled  by  the  Commis- 
sioners ♦hereinafter  appointed,  in  such  [  •474,  n,  ] 
manner,  and  subject  to  such  verdict  of 
a  jury,  if  required,  as  is  hereinafter 
directed." 

Sections  11,  12,  13,  14  appoint  and 
regulate  the  qualification  and  proceed- 
ings of  *' Commissioners"  (sect.  11) 
'*for  settling,  determining,  and  ad- 
justing, all  matttii-s,  questions,  and 
differences  which  shall  or  may  arise 
between  the  said  Company  of  Pro- 
prietors and  the  several  proprietors  of 
and  persons  interested  in  any  lands, 
grounds,  tenements,  mills,  mines, 
waters,  hereditaments  or  premises, 
which  shall  or  may  be  taken,  used 
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c.  xxxii.,  56  Geo.  III.  c.  lxxxv.,68  Geo.  Ill.c.xvi.,  69Geo.III.c.Ixyi., 
1  &  2  Geo.  IV.  c.  xliii.,  7  Geo.  IV.  c.  cxl. 

The  jury  further  found  that,  on  18th  March,   1797,  the   last 
mentioned  Joseph  Skidmore  made  his  deed  as  follows  : 
•*Rickman8worth,  Hertfordahire.]      I,  Joseph  Skidmore,  of"  &c.,  "in 
Land  purchased  of  Mr.  Joseph ,-  consideration  of  the  sum  of  8082. 10«. 
Skidmore.  )  to  me  paid  by  the  Company  of  Pro- 

prietors *of  the  Grand  Junction  Canal,  do  hereby  grant  and  release 


affected,  or  prejudiced  by  the  execu- 
tion of  any  of  the  powers  hereby 
granted." 

Sect.  15  enacts  that,  **upon  any 
refusal  of  any  owner  or  owners, 
occupier  or  occupiers  of,  or  any  other 
person  or  persons  interested  in  any 
lands,"  &c.,  "  to  accept  the  money  or 
compensation  which  shall  be  offered 
for  or  in  respect  of  the  same  '*  by  the 
Company,  it  shall  be  lawful  for  the 
Company,  owner,  or  occupier,  or  person 
interested,  to  apply  for  a  meeting  of 
the  Commissioners,  as  to  which  regu- 
lations are  made. 

Sect.  16  empowers  and  enables  the 
Commissioners  **  to  determine  and 
adjust  from  time  to  time,  on  any  such 
request  and  application  as  aforesaid, 
what  sum  or  sums  of  money  shall  be 
paid  by  the  said  Company  of  Pro- 
piietors  (either  in  gross  or  by  an 
annual  rent  or  payment)  for  the  abso- 
lute purchase  of,  or  as  a  recompence 
for  the  use  of  the  lands,  grounds, 
or  hereditaments,  which  shall  be  set 
out  and  ascertained  as  aforesaid,  for 
making  the  said  canal  and  collateral 
cuts,  or  any  part  thereof,  and  for  other 
the  purposes  herein- mentioned ;  and 
also  to  adjust  and  determine  the  com- 
pensation to  be  made  by  the  said  Com- 
pany of  Proprietors,  for  any  damages 
which  may  or  shall  be  at  any  time 
or  times  hereafter  sustained  by  any 
bodies  politic,  corporate,  or  collegiate, 
or  by  any  person  or  persons  respec- 
tively, being  owners  of  or  interested 
in  any  lands,  grounds,  tenements, 
mills,  mines,  or  other  hereditaments, 
for  or  by  reason  of  the  severing  or 
dividing  the  same,  or  by  reason  of 
the  making,  using,  repairing,  or  main- 
taining the  said  canal  and  collateral 


cuts  respectively,  and  the  reseiroirs, 
aqueducts,"  &c.,  "  watercourses,  roads, 
ways,  railways,  or  other  works"  &c., 
"or  by  supplying  the  same,  or  any 
of  them,  with  water  as  aforesaid,  or 
by  the  flowing,  leaking,  or  oozing  of 
water  over  or  through  the  banks  of 
the  said  canal  and  collateral  cuts, 
reservoirs,"  &c.,  **  or  over  or  through 
any  passages,  gutters,  or  watercourses 
which  shall  be  made  pursuant  to  the 
powers  hereby  given,  or  by  not  cleans- 
ing the  same,  or  by  diverting  any 
stream  or  brook  into  the  same,  or  by 
the  reason  or  means  of  the  execution 
of  any  of  the  powers  herein  contained. " 

Sect.  17  enables  the  Company,  or 
persons  &c.  interested  as  aforesaid,  if 
dissatisfied  with  the  determination  of 
the  Commissioners,  to  bring  the  case 
before  a  jury,  who  shall  '*  enquire  of, 
assess  and  ascertain,  and  give  a  verdict 
for  the  sum  or  sums  of  money,  or  the 
annual  rent  or  rents,  which  shall  be 
paid  for  the  purchase,  or  for  the  hire 
and  use  of  such  lands  or  grounds, 
mills,  mines,  waters,  and  heredita- 
ments, and  the  compensation  which 
shall  be  made  for  the  damages  sua- 
tained  as  aforesaid,  and  the  said  Com- 
missioners shall  give  judgment  for 
such  purchase  money,  rent,  recom- 
pence, or  compensation  so  assessed  by 
such  jury,  which  said  verdict,  and  the 
judgment  thereupon  pronounced  by 
the  said  Commissioners,  shall  be  bind- 
ing and  conclusive,  to  all  intents  and 
purposes,  against  all  bodies  politic," 
&c.,  **  and  against  all  persons  whom- 
soever." And  sect.  18  provides  for 
assessment  by  a  jury  when  parties 
refuse  to  treat. 

Sect.  21  enacts  that  the  Commis- 
sioners shall  not  take  notice  of  any 
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to  the  said  Company  all  that "  ''  piece  or  parcel  of  land  or  ground 
containing  by  admeasurement"  &c.,  *'' lately  part  of  a  certain  other 


complaint  "  by  any  person  or  persons 
whomsoever,  for  any  injury  or  damage 
by  him,  her,  or  them,  sustained,  or 
supposed  to  be  sustained,"  unless 
application  as  therein  provided  shall 
have  been  made  **  within  the  space  of 
six  calendar  months  next  after  the 
time  that  such  supposed  injury  or 
damage  shall  have  been  sustained,  or 
the  doing  or  committing  thereof  shall 
have  ceased." 

Sect  24  provides  that  the  Com- 
missioners and  juries  shall  award 
**  concerning  the  value  of  lands,  mills, 
and  other  hereditaments,  separately 
and  distinctly  from  the  consideration 
of  any  other  damages  sustained  or  to 
be  sustained  as  aforesaid,  and  shall 
distinguish  the  value  set  upon  the 
lands  and  other  hereditaments,  and  the 
money  assessed  or  adjudged  for  such 
damages  as  aforesaid,  separately  and 
apart  from  each  other.*' 

Sect.  25  enacts  that,  on  payment,  or 
tender,  or  security  given  for  payment, 
of  the  sum  agreed  upon,  determined 
or  assessed  for  recompenoe  and  com- 
pensation, or,  if  the  parties  cannot  be 
found  or  refuse  to  accept  the  same, 
then  on  investiture  thereof  in  the 
public  funds  or  Government  securities 
(as  specified  in  the  clause),  and  in 
certain  cases  upon  depositing  the 
money,  the  Company  may  enter  upon 
the  lands  &c.,  and  thereupon  such 
lands  &c.,  *'  and  the  fee  simple  and 
inheritance  thereof,  together  with  the 
yearly  profits  thereof,  and  all  the 
estate,  use,  trust,  and  interest,  of  any 
person  or  persons  therein,  shall  from 
thenceforth  be  vested  in  and  become 
the  sole  property  of  the  said  Company 
of  Proprietors,  to  and  for  the  purposes 
of  this  Act  for  ever;  and  such  tender, 
payment,  or  investiture  shall  *not 
only  bar  all  right,  title,  daim,  interest, 
and  demand  of  the  person  or  persons 
to  whom  the  same  shall  or  ought  to 
have  been  made,  but  also  shall  extend 
to,  and  shaU  be  deemed  and  construed 
to  bar  the  dower  of  the  wife  of  every 
such  person,  and  all  estates  tail,  and 


other  estates  in  reversion  and  re- 
mainder, of  his,  her,  or  their  issue, 
and  of  every  other  person  whomsoever 
therein:  provided  nevertheless,  that 
before  such  payment,  security,  tender, 
investment,  or  deposit,  as  aforesaid,  it 
shall  not  be  lawful "  for  the  Company, 
or  any  person  under  them,  to  dig  or 
cut  the  lands  of  the  person  entitled  to 
such  payment  or  security. 

Sect.  30  provides  that  the  Commis- 
sioners shaU  and  may  settle  ''what 
shares  and  proportions  of  the  purchase 
money,  or  compensation  for  damages, 
which  shall  be  so  agreed  for,  deter- 
mined, and  adjusted,  or  assessed  in 
manner  respectively  as  aforesaid,  shall 
be  allowed  to  any  tenant,  or  other 
person  or  persons,  having  a  particular 
estate,  term,  or  interest  in  the  premises, 
for  his,  her,  or  their  respective  interest 
therein,  and  with  due  regard  to  the 
rights  and  interests  of  the  lord  or  lords, 
lady  or  ladies,  of  any  manor  or  manors 
whereof  the  lands  or  hereditaments  to 
be  affected  by  the  said  canal  are 
respectively  holden." 

Sect.  101  reserves  mines  and  minerals 
to  the  lord.  See  it  more  fully  referred 
to  in  p.  373,  note  (2),  post. 

Sect  103  empowers  the  Company  to 
make  any  navigable  branch  from  the 
canal,  &c.,  **  through  or  over  any 
common  or  waste  lands,  with  the  con- 
sent, under  the  hands  and  seals,  of  the 
lord  or  lady  of  the  manor,  and  also  in, 
over,  or  through  any  other  lands  or 
grounds,  with  such  consent  of  the 
owners  thereof:"  such  branch,  when 
made,  to  be  deemed  part  of  the  canal 
for  every  purpose  of  the  Act :  power  is 
also  given  to  any  lord  or  lady  of  a 
manor,  or  to  any  owner  &c.,  with  such 
consent  as  aforesaid,  and  under  other 
conditions,  to  make  navigable  com- 
munications, at  **hie,  her  and  their 
own  expense  **  &c. 

Stat.  41  Geo.  III.  c.  Ixxi.  is  entitled 
**  An  Act  for  enabling  the  Company  of 
Proprietors  of  the  Grand  Jimction 
Canal  more  effectually  to  provide  for 
the  discharge  of  their  debts,  and  to 
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close  or  parcel  of  meadow  ground  "  "  situate,  lying  and  being  within 

the  manor  and  parish  of  Bickmansworth  aforesaid,  commonly  called 

or  *known  by  the  name  of  the  Bound  Mead,  and  cut  out  and  taken 

therefrom  for  making  and  forming  the  said  Grand  Junction  Canal 

and  towing  path."    (Other  parcels  *were  also  conveyed).     "All 

which  said  pieces  or  parcels  of  land  or  ground  were  lately  in  the 

tenure  or  occupation  of  Thomas  Gates,  his  assigns  or  undertenants, 

and  are  particularly  delineated  and  set  forth  in  the  plan  (i)  in  the 

margin  of  these  presents.    And  all  my  right,  title  and  interest  to 

complete  the  whole  of  the  works  to  be      be  seised  of  or  entitled  to  the  same 

executed  by  them,  in  pursuance  of  the 

several  Acts  of  the  33rd,  34th,  3dth, 

36th  and  38th  years  of  the  reign  of  his 

present  Majesty ;  and  for  altering  and 

enlarging  the  powers  and  provisions  of 

the  said  Acts." 

Sect.  7  enacts:  **That  if  any  con- 
tract, agreement,  bargain,  sale,  or 
exchange,  of  or  concerning  any  lands, 
tenements,  or  hereditaments  hereafter 
*to  be  purchased,  taken,  or  used  by 
virtue  of  the  powers  of  the  said  recited 
Acts  or  this  Act,  for  the  purposes 
thereof  (over  and  above  what  has 
been  taken  and  already  contracted  for 
on  account  of  the  canal,  collateral  cuts, 
&c.,  or  any  railway  already  made  or 
now  under  execution  by  the  Com- 
pany, or  small  separated  pieces  of  land 
&c,,  which  the  Company  have  been 
compelled  to  purchase  by  virtue  of 
the  recited  Acts)  **  shall  be  made  or 
entered  into  of  any  such  lands,  tene- 
ments, or  hereditaments,  which  shall 
be  copyhold,  or  of  the  nature  of  copy- 
hold, shall  (»ic)  be  executed  and  com- 
pleted by  surrender  thereof  in  the 
Court  of  the  manor  of  which  the  same 
is  or  are  holden  according  to  the 
custom  of  such  manor,  and  such  lands, 
tenements,  or  hereditaments  shall 
continue  subject  to  the  same  fines, 
I'ents,  and  services  as  are  due  and 
payable,  and  of  right  accustomed  in 
the  same  manor,  as  if  this  Act  had  not 
been  made,  unless  the  lord  or  lords, 
lady  or  ladies  of  the  manor  for  the  time 
being,  shall  be  willing  or  desirous  of 
enfranchising  the  same,  in  which  case 
such  lord  or  lords,  lady  or  ladies,  is 
and  are  hereby  empowered  so  to  do, 
notwithstanding  he,  she,  or  they  shall 


manor  or  manors  for  a  less  interest 
than  an  estate  of  inheritance  in  fee 
simple,  but  inasmuch  as  the  vesting 
and  continuing  of  such  copyhold 
premises  in  the  said  Company,  as  a 
body  corporate,  would  prevent  such 
lord  or  lords,  lady  or  ladies  from 
receiving  such  benefits  of  fines,  heriots, 
and  other  services  due  upon  death, 
descent,  or  alienation,  in  like  manner 
as  he,  she,  or  they  would  have  done  in 
case  such  copyhold  premises  had  con- 
tinued to  be  the  property  of  persons  in 
their  natuiul  capacities;  and  in  case 
the  said  lord  or  lords,  lady  or  ladies,  of 
the  said  manor  or  manors,  shall  decline 
to  enfranchise  the  respective  parcels  of 
copyhold  lands,  tenements  and  here- 
ditaments, held  of  the  said  manor, 
which  shall  be  so  purchased  by  or 
vested  in  the  said  Company  for  the 
purposes  aforesaid,  he,  she,  or  they 
shall  be  entitled  to  and  shall  be  paid 
by  the  said  Company  a  reasonable 
recompence  and  satisfaction  for  the 
loss  that  will  arise  to  him,  her,  or  them, 
in  respect  to  such  fines,  heriots,  or 
other  services,  the  enjoyment  of  which 
will  be  diminished  or  lost  by  the 
vesting  and  continuing  of  such  copy- 
hold premises  in  a  body  corporate; 
which  recompence  and  satisfaction,  if 
not  settled  by  agreement  between  the 
parties,  shall  be  ascertained  and  settled 
by  the  Commissioners  appointed  in 
such  manner,  and  subject  to  such 
verdict  of  a  jury,  if  required,  as  is 
directed  by  the  said  recited  Acts,  or 
by  arbitration  in  manner  hereinafter 
enacted"  &c. 

(I)  The  plan  was  referred  to  aad 
copied  in  the  special  verdict. 
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and  in  the  same  and  every  part  thereof  :  To  hold  to  the  said  Com- 
pany for  ever,  by  virtue  and  according  to  the  true  intent  and  meaning 
of  the  Act  of  Parliament  passed  for  making  and  maintaining  the  said 
Grand  Junction  Canal.  In  witness  whereof "  &c.  (Signed  and  sealed 
by  Joseph  Skidmore;  dated  13th  March,  1797). 

"  Received,  on  the  day  of  the  date  of  the  above  written  deed  of 
and  from  the  said  Grand  Junction  Canal  Company,  the  sum  of 
808L  10«.  of  lawful  "  &c.,  "  being  the  consideration  money  expressed 
in  the  above  conveyance  ;  by  me,  Joseph  Skidmore." 

That  the  said  lands  so  purchased  by  the  said  Company  of  the 
said  Joseph  Skidmore  were,  in  1797,  formed  into  and  used  as  parts 
of  the  canal  by  the  Company,  and  that  the  same  was  so  done  with 
the  knowledge  of  Henry  Fotherley  Whitfield,  then  being  the  lord  of 
the  said  manor  of  Bickmansworth. 

That,  before  and  at  the  time  of  the  conveyance  before  mentioned, 
the  said  H.  F.  Whitfield  was  lord  of  the  manor  of  Bickmansworth 
aforesaid,  and  was  seised  in  fee  thereof,  and  continued  so  seised 
until  19th  September,  1813,  when  he  died,  leaving  a  will  &c.  The 
title  to  the  manor,  in  fee,  was  then  traced  to  the  plaintiff,  William 
Dimes,  who  was  found  to  have  been,  since  ^2nd  December,  1821, 
lord  of  the  said  manor,  up  to  the  commencement  of  this  action. 

That  the  last  mentioned  Joseph  Skidmore  died  in  May,  1838, 
leaving  a  will,  dated  4th  August,  1844,  which  was  set  out  in  the 
verdict ;  the  material  parts  being  as  follows. 

"I,  Joseph  Skidmore,  of"  &c.,  ''order  all  my  just  debts,  funeral 
expenses"  &c.  ''to  be  in  the  first  place  fully  paid,  and  every 
part  thereof  satisfied:  and,  after  payment  thereof,  and  of  every 
part  thereof,  I  give  and  bequeath  all  my  freehold  and  copyhold 
estates  and  personal  property  whatsoever  and  wheresoever  unto  my 
nephews  Edmund  Lucas  and  Skidmore  Ashby,  for  the  aforesaid 
and  following  purposes,  videlicet:  To  receive  all  the  rents  and 
profits  of  my  estate  and  book  debts,  &c.,  and  maintain  my  wife  in 
the  manner  most  agreeable  to  her,  together  with  all  my  children," 
naming  eight,  "  out  of  the  aforesaid  net  proceeds  of  my  estate,  and 
leaving  my  wife  to  choose  the  occupation  of  a  part  of  the  said 
estates  that  may  be  most  profitable  and  conducive  to  her  and  her 
children's  comfort,  until  the  decease  of  my  wife,  and  not  before  my 
youngest  daughter  Charlotte  Skidmore  attains  the  age  of  twenty- 
one  years,  and  then,  and  not  before,  I  give  and  bequeath  unto  my 
son  Joseph  Skidmore,  his  heirs,  executors,  administrators  and 
assigns,  all  those  three  inns  "  &c.  (partly  copyhold,  not  including 
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Progmore).  " I  request  my  trustees  to  take  up,"  "at  my  decease, 
all  my  other  copyhold  property  in  the  name  of  the  trustees.  Also, 
at  the  decease  of  my  wife,  and  when  my  youngest  daughter  attains 
the  age  of  twenty-one  years,  I  desire  my  trustees  and  executors  to 
sell"  ''all  my  copyhold  estate  called  Frogmore,  in  the  hamlet  of 
Batchworth,  and  in  the  parish  of  Bickmansworth,  to  the  best 
advantage,  and  to  *pay  the  net  proceeds  thereof  to  my  daughters," 
naming  six,  ''  equally  to  be  divided  between  them,  share  and  share 
alike :  if  either  of  them  die  before  the  time  fixed  for  sale,  then  it 
shall  fall  into  the  equal  division  of  my  surviving  daughters." 
"And  I  do  hereby  nominate,  constitute  and  appoint  my  nephew 
Edmund  Lucas  and  Skidmore  Ashby,  their  heirs,  executors  and 
administrators,  my  trustees  to,  and  executors  of,  this  my  will." 

That,  at  a  court  baron  held  in  and  for  the  said  manor  of  Bick- 
mansworth, 21st  October,  1885,  a  presentment  was  made;  which 
was  set  out.  It  was  presented  that  Joseph  Skidmore  "  died  seised 
of  all  that  messuage  or  tenement  and  farm  called  Frogmore,  with 
part  of  a  certain  meadow  thereto  belonging  called  Hogshaws  Moor 
or  Bound  Mead,  containing  "  &c.,  "  within  this  manor,"  "  parts  of 
which  said  farm  and  mead,  containing  "  &c.,  "  have  been  converted 
into  and  form  part  of  the  Grand  Junction  Canal,  to  which  said 
premises  the  said  Joseph  Skidmore  was  admitted ".  80th  March, 
1785.  "  That  the  said  Joseph  Skidmore  duly  made  "  <&c.  "  his  last 
will  and  testament"  &c.:  "whereupon  the  said  Edmund  Lucas,  in 
his  own  proper  person,  comes  into  Court  and  prays  to  be  admitted 
tenant  to  the  said  messuages  or  tenements,  farm,  lands,  heredita- 
ments and  premises  with  their  appurtenances,  so  devised  to  him 
by  the  said  will  of  the  said  Joseph  Skidmore  as  aforesaid,  save  and 
except  so  much  or  such  part  of  the  said  farm  called  Frogmore,  and 
the  meadow  called  Hogshaws  Moor  or  Bound  Mead,  as  now  forms 
part  of  the  Grand  Junction  Canal,  which  part  so  excepted  contains  " 
&c.  '*  And  the  said  Edmund  Lucas  is  accordingly  admitted  tenant 
thereto  (except  as  aforesaid),"  &c.,  upon  the  trusts  in  the  will. 

That  it  is  the  custom  of  the  said  manor,  after  the  decease  of  a 
copyholder,  to  make  three  proclamations  at  three  several  general 
courts  baron,  held  in  and  for  the  said  manor,  for  the  party  entitled 
to  come  in  and  be  admitted :  that  the  first  of  the  said  proclamations 
is  usually  made  at  the  Court  at  which  the  decease  of  the  copyholder 
is  presented  and  ascertained,  and  then  at  the  two  general  courts 
baron  next  following  respectively:  that  notice  of  holding  such 
courts  baron  is  given  on  the  three  Sundays  next  preceding  the 
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for  persons  entitled 
to  part  of  estate,  late 
Joseph  Skidmore. 


holding  of  the  same,  by  the  parish  clerk  reading  in  church  a  notice 
that  such  Court  will  be  held,  and  by  the  placing  a  notice  on  the 
church  door  that  such  Court  will  be  held.  That  three  such  notices 
were  given  and  read,  in  manner  and  form  as  above  stated,  before 
the  holding  of  each  of  the  Courts  as  next  mentioned. 

That,  on  24th  February,  1886,  proclamation  was  made  for  the 
person  or  persons  entitled  to  be  admitted  to  the  premises  in  question, 
of  which  the  said  Joseph  Skidmore  lately  died  seised,  to  come  in  and 
be  admitted  thereto,  at  a  court  baron  held  in  and  for  the  said  manor : 
which  proclamation  is  in  the  words  following ;  that  is  to  say : 
* 'Manor  of  Bickmersworth  ]  The  general  court  baron  of  William 
in  the  county  of  Hertford.  )  Dimes,  Esq.,  lord  of  the  said  manor, 
there  held  on  Wednesday  the  24th  day  of  February,  in  the  year  of 
our  Lord,  1886,  before  George  Quilton  the  younger,  steward  of  the 
said  manor.'* 

At  this  Court  proclamation  is  made  for  the 
person  or  persons  entitled  to  be  admitted  to 
all  that  piece  or  parpel  of  land  containing  " 
&c.,  "now  forming  part  of  the  Grand  Junction  Canal,  formerly 
part  of  the  estate  called  Frogmore  ^and  Hogshaws  Moor  or  Bound 
Mead,  situate  at  Batchworth  within  this  manor,  and  of  which 
Joseph  Skidmore,  one  of  the  customary  tenants  of  the  said  manor, 
lately  died  seised,  to  come  into  Court  and  be  admitted  thereto :  but 
no  one  comes." 

That,  on  6th  April,  1886,  another  proclamation  for  the  like 
purpose  was  made  at  a  court  baron  then  held  in  and  for  the  said 
manor :  which  proclamation  was  set  out  as  follows : 
*'  Manor  of  Bickmersworth  )  The  court  leet  with  a  view  of  frank- 
in  the  county  of  Hertford.  J  pledge,  and  court  baron  o!  William 
Dimes,  Esquire,  lord  of  the  said  manor  "  &c. 

Then  followed  the  second  proclamation,  in  the  same  terms  as 
the  first. 

That,  on  11th  May,  1886,  at  a  court  baron  held  in  and  for  the 
said  manor,  a  third  proclamation  for  the  like  purpose  was  made : 
which  proclamation  was  set  out  as  follows : 

•'Manor  of  Bickmersworth  )  The  general  court  baron  of  William 
in  the  county  of  Hertford.  J  Di^es,  Esquire,  lord  of  the  said  manor, 
there  held  "  &c. 

Then  followed  a  third  proclamation  in  the  same  terms  as  the  two 
others ;  and  the  entry  went  on  as  follows. 

"Warrant  of  seizure.    Whereupon,  at  this  Court,  a  precept  is 
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issued  by  the  steward  aforesaid,  directed  to  Thomas  Wilson,  the 
bailiff  of  the  said  manor,  commanding  him  to  enter  upon  the  said 
hereditaments  and  premises,  and  to  seize  the  same  into  the  hands 
of  the  lord  of  this  manor.  And  during  the  sitting  of  this  Court 
the  said  bailiff  returned  that,  by  virtue  of  the  said  precept  *to  him 
directed,  he  had  entered  into  all  and  singular  the  said  piece  or 
parcel  of  land,  hereditaments  and  premises,  with  the  appurtenances, 
and  seized  the  same  into  the  hands  of  the  lord  of  the  said  manor, 
as  by  the  said  precept  he  was  commanded." 

That  the  lands  described  in  the  aforesaid  warrant  were  seized,  to 
wit  on  the  11th  day  of  May,  a.d.  1886,  by  the  bailiff  of  the  said 
manor,  in  pursuance  of  the  warrant  aforesaid,  into  the  hands  of 
the  lord  of  the  said  manor  until  a  tenant  thereof  should  come  in 
and  be  admitted  of  the  manor  aforesaid.  And  that  the  said  bailiff 
so  seized  the  said  lands  by  walking  over  the  towing  path  of  the 
same,  and  reading  his  warrant  to  seize  the  same  in  the  hearing  of 
several  persons  then  and  there  present,  and  by  bringing  away  a 
part  of  the  soil  thereof. 

That  the  said  plaintiff,  William  Dimes,  in  or  as  of  Trinity  Term 
8  Will.  lY.,  commenced  an  action  of  trespass  and  ejectment  in  the 
Court  of  Queen's  Bench  (i)  in  the  name  of  one  John  Doe,  as  lessee 
of  him  the  said  William  Dimes,  against  one  Richard  Roe,  a  casual 
ejector,  for  the  recovery  of  the  possession  of  five  acres  of  land 
covered  with  water,  &c.,  and  five  acres  of  other  land,  with  the 
appurtenances,  situate  and  being  in  the  parish  of  Bickmersworth 
in  the  county  &c.,  and  caused  a  declaration  in  the  said  action  to  be 
delivered  to  the  defendants,  then  tenants  in  possession  of  the 
demised  premises,  with  the  appurtenances.  And  such  proceedings 
were  thereupon  had  in  the  said  Court  that  the  said  William 
Dimes,  in  the  name  of  the  said  John  Doe,  to  *wit  in  Trinity  Term 
1  Victoria,  by  the  consideration  of  the  same  Court,  recovered 
against  the  said  Company  a  certain  term  then  to  come  of  and  in 
the  said  demised  premises,  with  the  appurtenances,  and  also  his 
damages  &c. ;  and  afterwards,  in  the  same  Term,  a  certain  writ  of 
her  said  Majesty  issued  &c.,  upon  the  said  judgment,  to  cause 
John  Doe,  as  lessee  of  William  Dimes,  to  have  possession  of  his 
said  term  then  to  come,  among  other  things,  of  and  in  the  said 
demised  premises,  with  the  appurtenances  as  aforesaid.  That,  by 
virtue  of  the  said  writ,  the  sheriff  of  the  county  of  Hertford  delivered 
possession  of  the  before  mentioned  term  of  and  in  the  land  covered 
(1)  See  note  at  the  end  of  this  case,  p.  373. 
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with  water,  &c.,  in  manner  and  form  following,  &c.  (describing 
the  entry  of  the  officer,  and  his  giving  a  turf  to  the  bailiff  of  the 
manor).    And  the  plaintiff  then  put  a  bar  across  the  canal. 

That  the  lands,  and  the  land  covered  with  water,  the  possession 
of  which  was  so  delivered  as  aforesaid,  are  the  same  lands  as  had 
been  seized  by  the  bailiff  of  the  manor  on  the  11th  May,  1886,  as 
before  mentioned. 

That  Thomas  Emmott  Skidmore  was  and  is  the  eldest  son  and 
heir  of  the  said  Joseph  Skidmore,  who  died  on  the  18th  May,  1885, 
and  that  he  was  born  on  18th  April,  1816,  and  was  of  age  at  the 
time  of  the  presentment  after  mentioned. 

That  the  said  Thomas  Emmott  Skidmore,  claiming  to  be  such 
heir,  and,  as  such,  to  be  the  trustee  for  the  defendants,  did,  on  the 
6th  July,  1888,  on  the  requisition  of  defendants,  sign  a  request  in 
triplicate,  addressed  to  the  plaintiff  as  lord  of  the  manor,  and  to 
James  Warren,  who  was  then  the  steward  of  the  manor,  to  hold  a 
special  Court  and  admit  the  said  Thomas  Emmott  Skidmore  *to 
the  said  copyhold  premises :  and  that,  on  the  following  day,  the 
same  were  duly  served  on  the  said  plaintiff  and  the  said  steward, 
and  a  tender  of  101.  for  the  expense  of  a  special  Court  was  duly 
made  to  the  said  steward,  and  refused  by  him,  as  ordered  by  the 
plaintiff.    The  request  was  then  set  out. 

The  special  verdict  concluded  by  leaving  to  the  Court  the 
question  for  whom  the  issues  were  to  be  severally  found. 

The  case  on  the  special  verdict  was  argued  in  Hilary  Term, 
1844  (1),  by  Sir  W.  W.  Follett,  Solicitor-General,  for  the  plaintiff, 
and  Kelly  for  the  defendants. 

The  arguments  used,  and  the  authorities  cited  (2),  will  appear 
sufficiently  from  the  judgment  of  the  Court,  and  from  the  arguments 
and  judgment  on  the  writ  of  error  in  the  Exchequer  Chamber. 

Cur.  adv.  vult. 

LoBD  Denman,  Ch.  J.,  in  Trinity  Term  (May  81st),  1844,  delivered 
the  judgment  of  the  Court  : 

The  material  facts  of  this  special  verdict  appear  to  be  as  follows. 
Joseph  Skidmore,  being  seised  in  fee  of  certain  copyhold  premises 
in  the  manor  of  Rickmansworth,  by  deed,  dated  13th  March,  1797, 
conveyed  the  same  to  the  Grand  Junction  Canal  Company;  and 

(1)  January  16th.  Before  Lord 
Denman,  Ch.  J.,  Fatteson  and  Cole- 
ridge, JJ. 

(2)  AU  the  authorities  mentioned  on 
the  argument  in  the  Queen^B  Bench 


(except  Bex  v.  The  London  Dock  Com- 
pany, 44  R.  R.  387  (5  Ad.  &  El.  163) 
are  among  those  cited  in  the  Exchequer 
Chamber. 
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they  were  in  that  year  formed  into  and  used  as  part  of  the  canal  with 
the  knowledge  of  the  then  lord  of  the  manor.  *In  1821  the  present 
plaintiff  became  lord  of  the  manor  by  purchase.  In  May,  1885, 
Joseph  Skidmore  died  ;  whereupon  three  proclamations  were  made 
for  his  heir  to  come  in  and  be  admitted ;  and,  on  his  not  coming  in^ 
the  premises  were  seized  into  the  hands  of  the  lord,  an  action 
of  ejectment  was  brought,  and  judgment  obtained ;  and  then  the 
present  action  brought  for  mesne  profits.  The  defendants  pleaded, 
1st,  Not  guilty ;  and,  2ndly,  That  the  plaintiff  was  not  possessed. 
For  the  defendants  it  is  contended  that,  by  the  Acts  of  Parliament 
under  which  the  defendants  made  their  canal,  and  the  conveyance  of 
Joseph  Skidmore,  the  copyhold  tenure  of  the  premises  was  destroyed 
and  the  lord's  right  turned  into  a  mere  right  to  compensation,  or 
that  the  Company  became  copyhold  tenants  and  Joseph  Skidmore's 
estate  was  entirely  gone.  It  is  also  contended  that  the  special 
verdict  does  not  show  the  proclamations  to  have  been  properly  made 
according  to  the  custom  of  the  manor,  and  that  the  seizure  shown 
was  an  absolute  seizure  and  not  a  seizure  qiumsque,  in  which  case 
it  would  be  void  according  to  the  authority  of  Doe  d,  Tarrant  v. 
Hellier  (i).  It  is  also  contended  that,  as  the  heir  of  Joseph  Skidmore 
was  a  minor  at  his  death  in  1885,  he  was  protected  from  seizure  by 
stats.  9  Geo.  I.  c.  29  (2)  and  11  Geo.  IV.  &  1  Will.  IV.  c.  65  (8). 

We  do  not  think  it  necessary  to  express  an  opinion  on  any  of 
these  points,  except  that  which  arises  on  the  statutes  9  Geo.  I. 
c.  29  and  11  Geo.  IV.  &  1  Will.  IV.  c.  65.  It  is  contended  by 
the  plaintiff  that  they  relate  only  to  forfeiture  and  not  to  seizure 
quomque,  and  are  not  applicable  to  the  present  case.  Now  it  is 
plain  from  the  *case  of  King  v.  DiUiston  (4),  and  other  cases,  that, 
unless  there  be  a  special  custom,  a  copyhold  estate  is  not  forfeited 
absolutely  by  neglect  of  the  heir  to  come  in  and  be  admitted,  but 
is  only  forfeited  qtumsque :  and,  even  where  there  is  a  custom  to 
forfeit  absolutely,  persons  under  disability,  unless  expressly  named, 
are  not  bound  by  it.  If,  therefore,  the  statutes  9  Geo.  I.  c.  29  and 
11  Geo.  IV.  &  1  Will.  IV.  c.  65  be  construed  to  apply  only  to 
absolute  forfeitures,  their  operation  will  be  confined  to  cases  where 
there  is  a  special  custom  for  persons  under  disability  to  forfeit 
absolutely  for  want  of  coming  in  to  be  admitted.  One  can  hardly 
conceive  that  cases  of  so  extremely  rare  occurrence  (if  indeed  any 
ever  did  occur)  would  be  made  the  subject  of  legislative  enactment. 
Moreover,  the  Acts  are  much  more  applicable  to  seizures  qumuque  ; 


(1)  IE.  R  680  (3  T.R.I  62). 

(2)  See  8.  5. 


(3)  See  s.  9. 

(4)  1  Salk.  386. 
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for  they  provide  that  in  case  of  an  infant  heir  the  lord  may  after 
three  proclamations  appoint  an  attorney  for  the  infant,  and  admit 
him  by  such  attorney :  he  may  then  proceed  to  fix  the  fine,  and,  if 
it  be  not  paid,  may  seize  and  hold  until  he  has  paid  himself  the  fine 
and  expenses ;  and  then  he  is  to  give  up  the  land  to  the  heir. 

Now  these  provisions  manifestly  are  for  the  benefit  of  both  parties, 
that  the  lord  may  have  his  fine  at  the  proper  time,  and  that  the 
infant  may  not  forfeit  the  profits  of  the  land  till  the  fine  is  paid, 
and  afterwards  pay  the  fine,  but  may  be  put  in  the  same  situation 
as  if  he  had  come  in  at  once.  There  is  no  decided  case  which  puts 
a  different  construction  on  these  Acts.  And  we  are  of  opinion  that, 
as  the  heir  of  Joseph  Skidmore  was  an  infant  at  the  time  of  his 
death,  having  been  born  in  *1816,  the  plaintiff  was  bound  to  pursue 
the  course  pointed  out  by  those  Acts.  It  may  be  that  the  heir 
cannot  be  found ;  and  it  may  not  be  known  whether  he  be  an  infant ; 
and,  possibly,  in  such  case,  some  distinction  may  be  made :  but  this 
special  verdict  does  not  state  any  such  fact. 

Upon  this  latter  ground,  therefore,  we  think  that  the  verdict  must 
be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defendants 
on  the  second. 

Verdict  accordingly.     Judgment  for  defendants  on  the 
second  issue. 
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Error  was  brought  by  the  plaintiff  in  the  Exchequer  Chamber. 
In  Easter  (1)  and  Trinity  (2)  vacations,  1845,  and  Hilary  vacation  (8), 
1846,  the  case  was  argued. 

Smythies,  for  the  plaintiff  in  error  (the  plaintiff  below) : 

All  the  points  which  will  be  now  raised  for  the  defendants  in 
error,  except  those  arising  on  the  construction  of  stat.  11  Geo.  IV. 
&  1  Will.  IV.  c.  65,  s.  9,  were  decided  in  favour  of  the  plaintiff  by 
the  Court  of  Queen's  Bench,  in  the  action  of  ejectment  (4)  referred 
to  in  the  special  verdict.  That  judgment  has  been  approved  of  by 
Lord  CoTTBNHAM,  C. :  Grand  Junction  Canal  Company  v.  Dimes  (6) : 
and  the  view  of  the  Court  of  Queen's  Bench  appears  to  agree  with 


(1)  May  lOth,  1845.  Before  Tindal, 
Ch.  J.,  Pollock,  C.  B.,  Coltman,  and 
Maale,  JJ.,  and  Parke  and  Bolfe, 
JBaTOD0. 

(2)  June  14tli,   1945.     Before  the 


same  Judges. 

(3)  February  Srd,  1846.    Before  the 
same  Judges. 

(4)  P.  373,  note  (2),  post. 

(5)  2  Jur.  1077. 
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that  of  Shadwbll,  V.-C.  in  Grand  ^Junction   Canal  Company  v. 
Grand       Dimes  (i)  in  the  Vice-Chancellor's  Court. 
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(The  Court  desired  Smythies  to  confine  his  argament  to  the  point 
^  *^^^  -'      decided  in  the  present  action  against  the  plaintiff  in  the  Queen's 
Bench.) 
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It  was  assumed  by  the  Court  of  Queen's  Bench  that  the  infant  heir 
is  entitled;  but  the  plaintiff  contends  that  the  devisee  under  Skid* 
more's  will  is  the  party  entitled  to  be  admitted ;  and  stat.  11  Geo.  IV. 
&  1  Will.  IV.  c.  65,  s.  9,  applies  only  where  the  party  entitled  to  be 
admitted  is  an  infant,  feme  covert  or  lunatic.  Where  there  is  an  infant 
entitled  as  devisee  or  heir,  the  statute  directs  that  he  shall  be 
admitted ;  but  provides  that,  if  he  does  not  appear,  he  shall  not  forfeit 
his  land  ;  and  it  enables  the  lord  to  admit  him  by  guardian,  and  then 
enter  on  the  land  and  take  the  profits  till  his  fine  is  satisfied.  It  is 
not  the  infancy  of  the  heir-at-law,  merely  as  such,  but  that  of  the 
party  entitled  to  be  admitted,  which  protects  from  forfeiture  under  the 
statute,  as  was  the  case  at  common  law :  King  v.  Dilliston  (2),  where 
the  infant  was  heir  of  an  unadmitted  surrenderee,  and  had  there- 
fore no  legal  estate.  It  will  be  urged,  for  the  Company,  that,  the 
testator  being  a  bare  trustee  for  them,  a  devise  in  general  words 
of  all  his  real  estates,  charged  with  the  payment  of  his  debts,  will 
not  pass  the  trust  estate.  But  the  testator  proceeds  to  direct  his 
trustees  to  take  up  his  copyhold  Frogmore,  and  then  to  sell  it :  and, 
therefore,  the  question  is  simply,  what  does  "Frogmore"  mean? 
In  the  entry,  on  the  rolls,  of  the  testator's  admittance,  it  clearly 
includes  the  land  now  forming  the  canal:  and  the  Court  cannot 
assume  that  it  has  a  different  meaning  in  the  will,  as  the  jury  have 
not  *found  the  fact.  The  general  principle  {Lord  Brayhrooke  v. 
Inskip  (3),  Roe  d.  lieade  v.  Reade  (4))  is,  that  general  words  will  pass 
the  estate  of  a  bare  trustee,  unless  there  is  something  to  show  a 
contrary  intention,  and  that  a  contrary  intention  will  be  presumed 
from  any  charge  or  condition  inconsistent  with  the  trust,  because 
the  Court  will  not  presume  an  intention  to  do  what  cannot  legally 
be  done.  But  this  rule  applies  only  to  cases  of  express,  not  of 
constructive,  trusts  :  Wall  v.  Bright  (6).  The  distinction  between 
express  and  constructive  trusts  was  made  in  Ooodicyn  v.  Lister  (6)^ 


(1)  2  Jut.  886. 

(2)  1  Show.  31,  83;  S.  C.  1  Salk. 
386;  3  Mod.  221.  And  see  the 
references,  p.  370,  p(tst. 


(3)  7  E.  E.  106  (8  Ves.  417.  435). 

(4)  8  T.  E.  118. 

(5)  21  E.  E.  219  (1  J.  &  W.  494). 
16)  3  P.  Wms.  387. 
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on  an  application  to  a  court  of  equity  to  order  an  infant  trustee  to 
,convey  under  atat.  7  Ann.  c.  19 ;  and  in  King  v.  Turner  (i),  on  a 
similar  application  under  stat.  6  Geo.  lY.  c.  74.  If  the  rule  is 
carried  beyond  express  trusts,  or  such  as  appear  on  the  face  of  the 
deed  conveying  the  estate  to  the  testator,  before  a  court  of  law  can 
determine  whether  the  legal  estate  passes  to  a  devisee,  the  collateral 
issue,  whether  the  testator  be  a  bare  trustee,  must  be  determined ; 
and  this  can  properly  be  done  only  by  a  suit  in  equity.  A  court  of 
law  may,  indeed,  look  at  trusts  expressed,  or  necessarily  resulting 
from  facts  stated,  in  the  deed  under  which  the  testator  takes,  in 
order  to  determine  his  intention  ;  but  it  cannot  go  beyond  the  deed 
for  evidence  of  a  trust  on  which  the  devise  of  the  legal  estate  is  to 
depend.  Even  in  cases  of  express  trusts,  the  rule  has  not  been 
uniformly  observed  :  Ex  'parte  Shaw  (2).  The  question  here  is, 
whether,  if  a  testator  devises  land  by  name,  a  part  of  which  he  had 
contracted  to  sell,  that  part  will  not  pass  to  the  devisee  if  ^charged 
with  the  payment  of  his  debts :  and  no  case  has  gone  so  far  as  to 
decide  that  it  will  not.  If  a  presumption  arises  out  of  the  charge 
one  way,  a  contrary  presumption  arises  from  the  fact  that  his  heir 
was  an  infant,  who  could  not  complete  the  sale  without  a  suit 
in  equity  {Wall  v.  Bright  (3) )  the  costs  of  which  would  be  paid 
out  of  the  testator's  estate  (Midland  Counties  Railway  Company  v. 
Westcoinh  (4) ) ;  and  also  from  the  multiplication  of  heriots  by  the 
severance  of  the  copyhold.  But,  if  conflicting  presumptions  arise, 
the  Court  cannot  estimate  the  relative  weights,  and  no  inference  as 
to  intention  can  be  drawn  to  negative  the  express  words. 

But,  if  the  devisee  takes  nothing  in  the  land  in  question,  then 
the  case  depends  on  the  interpretation  of  the  word  ''  forfeit "  in 
stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  s.  9.  This  enactment  does 
not  take  away  the  lord's  common  law  remedy  of  seizing  the  land 
of  an  infant  till  he  comes  to  be  admitted,  but  merely  saves  from 
absolute  or  total  forfeiture.  Blackstone  (2  Com.  267)  defines  for- 
feiture as  a  loss  of  all  interest  in  lands.  In  King  v.  DiUiston  (5), 
though  the  Judges  differed  in  their  decisions,  and  as  to  the 
grounds  of  them,  all  agreed  that  the  words  "  seize  as  forfeited  " 
could  not  be  construed  as  seizing  qiwusque.  In  UnderhUl  v. 
Kelsey  (6)  it  was  held  that,  where  the  heir  is  beyond  seas,  the  lord 
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•  (1)  2  Sim.  545,  549. 

,  (2)  8  Sim.  159. 

'  (3)  21  E.  E.  219  (I  J.  &  W.  494. 

See  p.  504). 


(4)  11  Sim.  57. 

(5)  1  Show.  31,  83;  S.  C.  1  Salk. 
386;  3  Mod.  221. 

(6)  Cro.  Jac.  226. 
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cannot  seize  "  as  forfeited/'  but  may  "  seize  in  the  interim."  The 
interpretation  of  the  words  in  stat.  11  Geo.  IV.  &  1  Will.  IV. 
c.  65,  s.  9,  mast  be  the  same  as  that  of  the  same  words  in  the 
corresponding  clause  of  sect.  5  of  stat.  9  Geo.  I.  c.  29,  repealed  by 
the  later  Act  for  the  purpose  of  re-enactment  *and  consolidation. 
Now,  under  sect.  1  of  that  Act,  it  was  held,  in  Lord  Kensington  v. 
Mansell  (i),  that  the  lord  was  not  empowered  to  admit  any  person 
entitled  otherwise  than  by  descent  or  devise:  and,  if  sect.  5  of 
stat.  9  Geo.  I.  c.  29,  took  away  the  lord's  power  to  enter  quou$quey 
he  would  have  no  remedy  either  by  statute  or  common  law  in  the 
case  of  an  infant  or  fenie  covert  entitled  by  deed.  The  preamble 
of  stat.  9  Geo.  I.  c.  29,  represents  that  the  statute  is  in  aid  of  the 
lord ;  and  it  is  so,  if  it  gives  him  the  option  of  an  additional 
remedy  :  but,  if  it  takes  away  the  common  law  remedy,  it  imposes 
on  him  great  difficulty.  The  lord  is  impeded  in  enforcing  his  fine, 
because  admittance  is  useless  to  the  heir,  and  seldom  thought 
worth  the  fine  of  two  years'  value  to  any  one.  When  the  tenancy 
is  vacant,  and  no  claimant  appears,  if  it  be  held  that  he  cannot 
seize  qiuyusque,  but  must  proceed  by  admitting  under  the  statute, 
he  can  enforce  his  fine  only  by  ejectment,  which  would  be  defeated 
by  showing  the  heir  to  be  under  disability.  If  he  then  admits  the 
heir,  and,  on  nonpayment  of  the  fine,  brings  a  second  ejectment, 
he  may  be  again  defeated  by  proof  of  title  in  a  devisee,  because  the 
statute  empowers  him  to  admit  only  persons  entitled.  And,  if  he 
admits  the  devisee,  he  may  be  again  defeated  by  proof  of  title  by 
deed  of  appointment  previous  to  the  devise.  In  all  these  actions 
he  would  be  embarrassed  by  the  necessity  of  proving  the  title  of 
him  whom  he  seeks  to  eject ;  and  the  defendant  would  succeed  by 
proving  that  he  never  had  title  to  the  land  which  he  seeks  to 
retain  ;  and  the  lord  could  discover  the  title  to  the  land  only  by 
successive  trials  and  defeats,  or  by  bill  of  discovery.  But,  if  the 
lord  has  *the  option  of  the  statutory  or  the  common  law  remedy, 
these  (difficulties  do  not  arise ;  because,  first,  the  lord  will  proceed 
by  statute  only  when  he  knows  who  is  entitled;  and,  secondly, 
because,  if  his  ejectment  fails  under  the  statute,  he  may  succeed 
on  his  common  law  right  of  entry  for  nonpayment  of  fine.  Another 
anomaly  would  result  if  this  were  not  so.  Sect.  9  of  stat.  11  Geo.  lY. 
&  1  Will.  lY.  c.  65,  declares  that  there  shall  be  no  forfeiture  for 
nonappearance  to  be  admitted,  or  nonpayment  of  fine  after  admit- 
tance ;  and  the  statute  (sect.  6)  gives  the  lord,  in  the  latter  case. 


(1)  13  Ves.  240. 
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the  remedy  of  entering  and  holding  till  the  fine  is  satisfied.  If, 
then,  the  clause  against  forfeiture  restrains  the  lord  from  entering 
till  the  heir  appears,  it  must  be  held  that  the  lord's  entry  till  the 
heir  pays  the  fine  is  not  forfeiture,  but  that  his  entry  till  the  heir 
claims  admittance  is  a  forfeiture.  The  word  ^*  forfeit "  must  mean 
the  same  in  each  case,  and  cannot,  in  the  case  of  nonpayment  of 
fine,  be  construed  inconsistently  with  the  remedy  given  to  the  lord 
in  that  case.  The  duration  of  the  lord's  tenure,  when  he  enters 
pro  defectu  tenentis^  is  not  greater  than  when  he  enters  under  the 
statute  for  nonpayment  of  fine ;  nor  is  the  condition  on  which  the 
claimant  may  determine  it  more  onerous :  and,  as  the  entry  under 
the  statute  cannot  without  inconsistency  be  called  a  forfeiture,  so 
neither  can  the  entry  qucusque  at  common  law. 

The  Court  below  seem  to  have  been  pressed  with  the  difficulty, 
that  the  construction  insisted  upon  for  the  plaintiff  leaves  no 
operation  for  sect.  9,  except  in  the  rare  and  doubtful  case  of  a 
particular  custom  for  absolute  forfeiture  binding  on  infants.  But 
the  section  would  apply  also  to  the  case  of  femes  covert^  who  by 
common  *law  were  not  exempted  from  forfeiture,  as  appears  from 
Gilbert's  Tenures,  281,  which  is  cited  in  1  Scriv.  Cop.  288,  note  (i), 
(4th  ed.),  and  was  a  book  of  authority  at  the  time  of  the  passing 
of  Stat.  9  Geo.  I.  c.  29,  the  author  being  then  a  Baron  of  the 
Exchequer.  He  assigns,  as  the  reason  for  his  opinion,  that  femes 
covert  were  bound  by  fine  and  nonclaim  till  the  privilege  of  exemp- 
tion was  given  them  by  stat.  4  Hen.  YII.  c.  24  (i),  and  that  the 
case  of  nonclaim  of  copyholds  must  follow  the  analogy  of  common 
law  in  the  former  case.  And,  immediately  after  his  elevation  to 
the  English  Bench  (2),  the  anomaly  pointed  out  was  corrected  by 
statute.  Sect.  9  of  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  might  also 
be  intended  to  provide  that  the  direction  in  sect.  8,  that  the  infant 
"  shall  come  "  to  be  admitted,  should  not,  if  disobeyed,  work  a 
forfeiture.  In  the  judgment  below  it  is  said  that  there  is  no 
decided  case  on  this  subject.  There  are,  however,  two,  not  cited 
below,  one  of  which  was  not  reported  when  that  judgment  was 
given.  About  ten  years  after  the  passing  of  stat.  9  Geo.  I.  c.  29, 
in  North  V.  Earl  of  Strafford  (s),  the  Countess  of  Strafford,  being 
admitted  by  attorney,  refused  to  pay  the  fine,  on  the  ground  that 
the  attorney  had  no  authority  to  bind  her ;  and  the  lord  sought 
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(1)  Repealed  as  to  £0  gland  by 
S.  L.  B.  Act,  1863,  and  as  to  Ireland 
by  S.  L.  (I.  R.  Act,  1863.— A.  C. 


(2)  See  Memorandum,  U  Mod.  376. 

(3)  3  P.  Wms.  148. 
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relief  in  equity :  but  Lord  Chancellor  EiNa  said  he  had  a  remedy 
at  law ;  either  he  might  bring  an  action  for  his  fine,  if  the  admit- 
tance was  valid,  or,  if  not,  he  might  ^'  seize  the  copyhold  as  for- 
feited:" the  words  ''as  forfeited"  may  be  inaccurate;  but  the 
decision  cannot  have  been  mistaken,  and  is  an  express  authority. 
In  Doe  d.  Tarrant  v.  HeUieri})^  cited  below,  it  was  taken  for 
granted  that  a  seizure,  where  a  feme  covert  was  entitled,  would 
*have  been  good,  if  it  had  not  been  for  an  absolute  forfeiture.  In 
Doe  d.  Bover  v.  Trueman  (2)  the  Court  clearly  so  understood  the 
decision  in  Doe  d.  Tarrant  v.  HeUier{i)y  and  drew  a  distinction 
between  a  seizure  quousque  and  a  forfeiture,  as  the  preliminary 
steps  in  the  former  case,  begun  by  one  lord,  might  be  continued  by 
his  successor,  but  not  so  in  the  latter  case.  Doe  d.  Twining  v. 
Mu8cott{s),  decided  after  the  argument  and  before  the  judgment 
in  the  Queen's  Bench,  is  an  express  determination  on  the  point, 
contrary  to  that  of  the  Court  below. 

Kelly,  contra  : 

The  important  point,  which  has  not  yet  been  decided,  is,  what- 
ever the  nature  of  the  Company's  interest  may  be,  whether  Skid- 
more  died  seised :  for,  if  he  did  not,  this  action  is  not  maintain- 
able ;  and,  if,  notwithstanding  his  conveyance  to  the  Company,  he 
did,  the  Act,  88  Geo.  III.  c.  80,  establishing  the  Company,  must,  as 
to  such  transactions,  be  considered  a  nullity. 

(Pollock,  C.  B.  :  The  Legislature  could  never  have  intended  the 
Company  to  take  only  an  equitable  interest.) 

Whatever  the  position  of  the  lord  may  be,  or  his  right  to  compen- 
sation, the  question  is,  whether  the  Company  did  not  take  all 
the  interest  which  Skidmore  possessed,  in  law  or  equity.  If  they 
did,  Skidmore  could  not  die  seised.  But  the  lord's  right  to  seize 
quonsqu^  depends  on  the  tenant's  dying  seised. 

(RoLFB,  B. :  The  right  of  the  lord  to  enter  does  not  depend  upon 
the  tenant  dying  seised :  if  a  copyholder  aliened  by  feoffment  and 
livery,  it  would  be  a  forfeiture ;  yet  the  lord  could  enter  quousque 
on  his  death.) 

The  proclamations  in  this  case  state  that  the  tenant  died  seised ; 
and  this  is  always  the  *case:  Doe  d.  Tarrant  v.  HeUier  (i),  Doe  d. 
Bover  v.  Trueman  (4,).    The  decision  in  the  action  of  ejectment 

(1)  1  R.  R.  680  (3  T.  R.  162). 

(2)  35  R.  R.  429  (1  B.  &  Ad.  736, 
745). 


(3)  67  R.  R.  484  (12  M.  &  W.  832). 

(4)  35  R.  R.  429  (1  B.  &  Ad.  736). 
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tliose  proceedings  the  validity  of  the  judgment.  Company. 

(Pollock,  C.  B.  :  You  find  authority  in  the  Act  to  enter  on  land 
and  give  compensation  ?) 

That  is  so ;  but  the  plaintiff  must  show,  not  only  title  to  compen- 
sation, but  that  there  is  nothing  in  the  Company's  Acts  to  give 
them  the  power  to  take  copyhold  land  at  all.  It  is  true  that  Skid- 
more  could  not  convey  the  lord's  interest ;  but  he  did  convey  his 
own  :  if  so,  he  did  not  die  seised. 

(Pollock,  C.  B.  :  It  cannot  be  said  that  the  interests  of  lords  of 
manors  were  not  contemplated  ;  for  sect.  101  mentions  them.) 

The  question  is  whether,  by  stat.  88  Geo.  III.  c.  80,  s.  9,  under  the 
conveyance  by  Skidmore,  all  his  interest  passed  to  the  Company. 
They  could  do  nothing  without  the  legal  estate.  Skidmore  was 
seised  in  fee,  according  to  the  custom  of  the  manor,  and  conveyed 
to  the  Company  by  a  foi*m  which  passes  all  that  he  had,  including 
the  right  of  possession.  If  the  Company  had  had  a  conveyance  in 
the  same  form  from  the  lord  also,  they  would  have  acquired  the 
fee :  how  much  then  would  they  have  derived  from  each  ?  As  no 
distinction  is  made,  respecting  the  form  of  conveyance,  between 
copyholds  and  freeholds,  they  must  take  under  this  if  at  all. 
There  is,  indeed,  no  conveyance  by  the  lord :  and  the  lord's 
interest  may  not  pass. 


(BoiiFE,  B. :  Can  you  show  any  means  which  the  lord  *has  of 
getting  compensation  for  what  he  would  lose  by  your  construction 
of  the  Act?) 

He  would  have  a  remedy  in  a  court  of  equity ;  or,  under  sects.  10 
to  16  of  stat.  88  Geo.  III.  c.  80,  he  may  have  a  viamdarmts  to  the 
Company  to  summon  a  jury  to  assess  the  damages.  The  Company 
are  not  limited  as  to  time  by  their  statutes :  but  the  party  seeking 
compensation  should  take  the  first  step.  The  tenant  is  the  only 
person  who  can  give  possession  ;  and  how  can  the  lord  deprive  the 
Company  of  that  possession  ? 

(I)  Ante,  p.  355  ;  2  Jur.  1077. 
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:jompam*y         Pollock,  C.  B.  :   According  to  the  provisiona  usual   in  modern 
statutes,  possession  cannot  be  taken  till  payment  of  compensation* 


Company. 


Smythies :  It  is  so  in  this.) 

Unless  the  lord  can  maintain  ejectment,  he  cannot  succeed  in  this 
action.  But  the  tenant's  conveyance  gave  the  right  of  possession 
to  the  Company,  and  took  away  the  lord's  right  to  seize  quousqu^y 
which  was  commuted  into  a  right  to  compensation. 

(Pollock,  G.  B.  :  The  Act  intending  that  the  form  given  should 
be  the  only  conveyance  between  the  parties,  it  might  possibly  have 
the  effect  of  an  admittance  as  well  as  of  a  surrender. 

Parke,  B.  :  Is  there  any  clause  to  compel  the  Company  ta 
purchase  of  the  lord,  or  to  enable  the  lord  to  ask  for  a  viandavui^ 
to  enforce  compensation  ?) 

The  lord  cannot  compel  the  Company  to  buy  his  interest  in  the 
land ;  but  he  can  compel  them  to  give  him  compensation  for  any 
injuries  to  lands  or  any  interest  in  lands. 

(Maule,  J. :  The  Act  says  that  the  lands  must  be  affected,  not 
the  interest  in  them.) 

He  may  have  compensation  for  every  kind  of  injury,  including  that 
which  arises  from  the  transfer  of  possession  to  a  corporation,  whose 
perpetuity  deprives  him  of  fines:  ss.  10,  11, 15,  16,  80.  Sect.  108^ 
[  *498  J  *shows  that  the  lord  must  lose  his  manorial  rights,  acquiring  & 
right  to  compensation.  When  waste  lands  are  taken,  the  lord's 
consent  is  required ;  but  for  copyhold  lands  the  consent  of  the 
owners  is  sufficient.  lieg.  v.  The  Eastern  Counties  Railway  Com- 
pany  (i)  shows  that  clauses  for  compensation  are  very  liberally 
construed  in  favour  of  the  landowner.. 

But,  supposing  that  Skidmore  did  die  seised,  his  heir  was  entitled 
to  be  admitted,  and  was  an  infant  protected  by  stat.  11  Geo.  lY.  & 
1  Will.  IV.  c.  65,  under  which  statute  the  lord  ought  to  have  pro- 
ceeded, and  not  by  seizure  at  common  law.  The  devisees  under 
8kidmore's  will  are  not  entitled  to  admittance,  as  nothing  passed 

(1)  d7  B.  E.  689  (2  Q.  B.  347). 
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under  the  will  but  that  to  which  he  was  beneficially  entitled.  The 
testator,  by  directing  the  payment  of  his  debts  in  the  first  place, 
and  then  proceeding  to  devise  his  lands,  impliedly  charges  his  lands 
with  the  payment :  he  also  directs  his  devisees  to  apply  the  rents 
for  the  benefit  of  his  family.  These  directions  are  inconsistent 
with  an  intention  to  pass  a  bare  trust  estate:  Galllers  v.  Mossii), 
Doe  d.  Roylance  v.  Ldghtfoot  (2),  Wall  v.  Bright  (3),  Roe  d.  Reade  v. 
Reade  (4),  Right  d.  Compton  v.  Compton  (5).  It  is  said  that  this 
rule  does  not  extend  to  implied  trusts :  but  what  principle  can  there 
be  for  the  distinction  between  these  and  express  trusts  ? 
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(Maule,  J.:  A  devisor  might  be  impliedly  a  trustee  without 
knowing  it :  he  might  think  himself  owner.) 

Though  in  the  cases  cited,  of  Goodwyn  v.  Lister  (6)  and  King  v. 
Turner  (7),  the  Court  would  not  summarily  compel  an  infant  trustee 
♦by  implication  to  convey,  yet  this  is  no  authority  for  the  con- 
struction of  a  will,  where  the  only  questions  are  the  intention  and 
the  capacity  of  the  words  to  effect  it.  In  Lindsell  v.  Thacker  (8) 
the  testator,  who  devised  to  his  wife  for  her  sole  use,  was  the  vendor 
of  a  copyhold  which  he  held  as  trustee,  as  here  ;  and  the  estate  did 
not  pass  by  the  will. 

But,  if  the  estate  did  pass  by  the  will,  the  devisees  have  dis- 
claimed, and  the  legal  estate  remains  in  the  heir-at-law :  Rex  v. 
Wilson  (9).  Doe  d.  Le  Keux  v.  Hai-rison  (lo)  shows  that  nothing 
vests  in  a  devisee  of  copyhold  till  admittance.  Then,  assuming 
that  the  estate  either  did  not  pass  by  the  will  or  has  been  dis- 
claimed, the  heir  being  an  infant,  the  lord  was  restrained  from 
seizing  the  land  quoiisque  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65, 
8.  9.  From  the  title  and  recital  of  stat.  9  Geo.  I.  c.  29  it  appears 
that  the  intention  of  the  Legislature  was  to  enable  the  lord  imme- 
diately to  obtain  his  fine,  and  to  protect  the  tenant  from  losing 
more  than  the  fine ;  the  remedy  given  by  statut^  being  substituted 
for  all  other  proceedings.  The  holding  of  the  lord  till  the  heir 
claims,  without  accounting  for  the  profits,  is  a  forfeiture  in  effect ; 
and  the  term  ''forfeiture"  is  used  with  that  meaning  in  1  Watk. 


[  *^99  ] 


(1)  9  B.  &  C.  267. 

(2)  58  B.  B.  813  (8  M.  &  W.  553). 

(3)  21  B.  B.  219  (1  J.  &  W.  494). 

(4)  8T.  B.  118. 

(5)  9  East,  267,  273. 

(6)  3  P.  Wms.  387. 


(7)  2  Sim.  549. 

(8)  12  Sim.  178.    There  appears  to 
be  an  erratum  in  the  marginal  note. 

(9)  34  E.  B.  327  (10  B.  &  C.  80). 

(10)  66  R  E.  504  (6  Q.  B.  631). 
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Cop.  880.  A  cQstom  for  infants  to  forfeit  absolutely  for  not  coming 
in,  though  alluded  to  in  Doe  d.  Tarrant  v.  HeUier{i),  is  so  rare, 
if  it  exists  at  all,  that  the  statute  must  have  been  intended  to  apply 
to  some  more  general  case.  As  to  the  cases  cited  on  the  other 
side:  in  Doe  d.  Twining  v.  Mu8cott{2)  the  construction  of  *the 
statute  rests  only  on  a  dictum :  the  case  \vas  argued  and  decided  on 
other  points.  In  A'orf/i  v.  Earl  of  Strafford  (a)  the  statute  is  not 
mentioned,  and  seems  to  have  been  overlooked.  Clayton  v.  Cookes  (4) 
contains  a  dictum  adverse  to  the  suggestion  that  a  lord  may  seize. 
In  Doe  d.  Tarrant  v.  Hellier  (i)  the  point  was  argued  but  not 
decided. 

But,  further,  the  warrant  in  this  case  was  to  seize  absolutely ; 
and  the  verdict  finds  that  the  seizure  was  under  that  warrant,  by 
reading  it  on  the  land,  &c.  And,  although  the  jury  find  that  the 
seizure  was  only  quousque,  this  will  not  help,  as  it  appears  that  the 
bailiff  had  no  authority  for  such  a  seizure.  The  seizure,  then, 
being  absolute,  cannot  be  supported  as  a  seizure  qtiousque :  Doe  d. 
Tarrant  v.  Hellier  (i). 

Again,  the  custom  of  the  manor,  which  must  be  strictly  pursued, 
is  stated  to  be  to  make  three  proclamations  at  three  consecutive 
general  courts  baron  next  after  the  tenant's  death  :  but  the  verdict 
does  not  state  that  the  Courts  were  next  after  the  tenant's  death,  or 
consecutive,  or  that  the  second  was  general.  In  Doe  d.  Bover  v. 
Trueman  (6)  the  Court  of  King's  Bench  held  that,  by  the  general 
law  of  copyhold,  the  three  proclamations  ought  to  be  at  con- 
secutive Com-ts. 


Smythies,  in  reply. 


Cur.  adv.  vuU. 


I  50*  ]  TiNDAL,  Ch.  J.,  in  this  vacation  (June  13th,  1846),  delivered  the 
judgment  of  the  Court.  After  stating  the  material  parts  of 
the  special  verdict,  his  Lordship  proceeded  as  follows : 

On  the  argumeilt  of  this  case,  by  Mr.  Smythies  for  the  plaintiff 

in  error,  and  the  Solicitor-General  (6)  for  the  defendants,  all  the 

[  •606  ]       questions  arising  in  it  were  fully  *and  elaborately  discussed.    We 

have  considered  them,  and  are  of  opinion  that  the  plaintiff  in  error 

is  entitled  to  judgment. 

The  principal  question  was  as  to  the  effect  of  the  conveyance 


(1)  1  R.  E.  680  (3  T.  R.  162). 

(2)  67  R  R.  484  (12  M.  &  W.  832). 

(3)  3  P.  Wms.  148. 


(4)  2  Atk.  449. 

(5)  35  R.  R.  429  (1  B.  &  Ad.  736). 

(6)  Sir  FHzroy  Kelly. 
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executed  by  Joseph  Skidmore,  in  the  form  given  by  stat.  88 
G^o.  UI.  c.  80y  s.  9;  by  which  he  granted  and  released  all  his 
right,  title  and  interest  to  the  Company,  for  a  sum  of  money  paid 
to  him.  It  was  contended,  on  the  part  of  the  Company,  that  the 
effect  was  to  transfer  all  Skidmore's  interest  to  the  Company,  so 
that  he  was  no  longer  tenant  to  the  lord,  and  therefore  did  not  die 
seised  of  the  tenement  at  the  will  of  the  lord,  according  to  the 
castom  of  the  manor :  that  the  lord's  title  is  barred  :  and  that,  for 
the  loss  of  the  benefit  derived  from  it,  his  only  remedy  was  by 
applying  for  a  compensation  under  the  Act :  and,  at  all  events,  if 
his  title  continued,  he  could  not  seize  quoiisque  for  the  default  of  his 
infant  tenant  in  not  coming  to  be  admitted.  The  counsel  for  the 
plaintiff,  on  the  other  hand,  insisted  that  the  effect  of  the  statutory 
conveyance  was  only  to  transfer  such  interest  as  the  tenant  himself 
could  transfer  without  the  concurrence  of  the  lord  :  that  it  operated 
in  the  nature  of  a  surrender :  that,  until  the  admittance  of  a  new 
tenant,  the  old  one  continued  seised :  that  the  lord  was  not  bound 
to  accept  a  corporation  as  his  tenant,  for  he  would  be  deprived  of 
the  fruits  of  his  seignory :  and,  consequently,  that  he  could  proceed, 
on  the  death  of  the  tenant  Bkidmore,  in  the  usual  way,  to  compel 
his  heir  or  devisee  to  be  admitted,  and,  he  not  appearing,  to  seize 
quomqiiey  though  the  tenant  was  an  infant:  and  that  he  could, 
after  seizure,  maintain  his  ejectment,  and  was  not  bound,  or  indeed 
entitled,  to  claim  compensation  under  the  Act. 

And  we  think  that  the  conveyance  of  the  tenant  transfers  all 
that  the  tenant  could  transfer  without  the  lord,  but  no  more,  the 
lord's  title  remaining  as  before. 

It  was  probably  by  an  oversight  that  the  framers  of  the  Act  did 
not  expressly  include  copyholds,  and  provide  for  the  interest  of  the 
lord.  In  a  subsequent  statute,  41  Geo.  III.  c.  Ixxi.,  the  Legislature 
has  done  s6 ;  and  a  similar  provision  has  been  made  in  various 
Railway  Acts  aqd  others  mentioned  on  the  argument  (i).  But  we 
think  sufficient  appears,  in  this  Act,  to  include  every  species  of  title 
and  tenure,  and  have  no  doubt  but  that  the  lord  would  have  been 
bound,  and  the  title  of  the  Company  complete,  if  he  and  the  copy- 
hold tenant  in  fee  had  joined  in,  or  each  separately  made,  a  convey- 
ance in  the  statutable  form.  But,  if  the  tenant  makes  a  conveyance 
without  the  lord,  it  is  impossible  that  he  can  be  considered  as 
representing  the  lord,  or  that  the  lord's  right  could  be  thereby 
transferred. 

(1)  It  has  not  been  thought  necessary  to  mention  these  in  the  report. 
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The  80th  section  of  stat.  88  Geo.  III.  c.  80,  upon  which  reliance 
was  placed,  directs  the  Commissioners  to  settle  the  shares  of  purchase- 
money,  or  compensation  for  damages,  to  be  allowed  to  persons  having 
a  particular  estate,  for  their  interest,  with  a  due  regard  to  the  rights 
and  interests  of  the  lord  of  the  manor.  This  section  may  be  meant 
to  apply  to  cases  where  the  lord  joins  in  the  conveyance :  at  all 
events  the  clause  is  too  uncertain  to  take  away  his  right :  and  it  is 
to  be  recollected  that  it  is  the  Company  which  is  to  suffer  by  the 
vagueness  and  obscurity  of  their  Act. 

On  the  argument,  upon  a  motion  in  the  Court  of  Queen's  Bench, 
for  a  new  trial  in  the  ejectment  (i),  the  late  Mr.  Justice  Littlbdaubs 
and  my  brothers  Patteson  and  Williams  were  all  of  opinion,  as 
appears  by  a  MS.  report  with  which  we  have  been  furnished,  that 
the  conveyance  by  the  tenant  did  not  affect  the  lord's  rights,  and 
could  not  possibly  operate  as  a  Parliamentary  enfranchisement: 
and  they  directed  the  verdict  to  be  entered  for  the  plaintiff.  It  is 
to  be  observed  that  in  the  report  of  their  judgment  not  the  least 
notice  is  taken  of  the  objection  to  the  plaintiff's  recovery,  which 
has  been  so  strongly  pressed  on  argument  before  us,  that  the  lord 
could  not  sue  because  he  was  to  receive  compensation  under  the 
Act  for  the  injury  to  his  seignory ;  and  therefore  it  is  to  be  inferred 
that  that  point  had  not  been  insisted  upon  by  the  defendants' 
counsel  (2).  And  the  view  of  the  case  taken  by  the  Court  of  Queen's 
Bench  was  confirmed  by  the  Vicb-Chancbllor  op  England  (s),  who 
held  that  '^  the  effect  of  the  bargain  and  sale  was  not  to  convey 
.  the  legal  copyhold  estate ;  but,  being  a  conveyance  for  valuable 
consideration,  the  tenant  of  the  estate  became  trustee  of  the  copy- 
hold for  the  Company  :  "  and  the  Lord  Chancellor  Cottbnham,  on 
appeal  (4),  confirmed  this  opinion ;  for  he  said  that  the  Court  of 
Queen's  Bench  had  decided  that  the  conveyance  did  not  affect  the 
interest  of  the  lord,  and  that  it  never  occurred  to  him  to  dispute 
the  judgment  of  that  *Court.  '*  The  Act  of  Parliament,"  his  Lord* 
ship  observed,  ''  authorises  the  copyhold  tenant  to  release  his  right 
to  the  Company ;  and  the  Act  says,  that  they  shall  have  the  same 
interest  that  he  had.      They,  therefore,  should  have  a  tenancy 


(1)  See  p.  373,  note  (2)  at  the  end 
of  this  case. 

(2)  It  was  suggested  at  the  Bar  that 
the  copyholder  might  be  considered  as 
selling  for  the  lord  as  well  as  himself, 
and  that  the  compensation  might 
be  afterwards  apportionable  between 


them,  subject  to  adjustment  by  the 
Commissionera  in  case  of  dispute. 

(3)  Grand  Junction  Canal  Company 
V.  Dimes  and  Skidmoret  2  Jur.  886. 

(4)  Grand  Junction  Canal  Company 
V.  Dimee,  2  Jur.  1077. 
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during  the  life  of  the  copyhold  tenant,  and  then  the  lord  would 
enter  for  want  of  a  tenant."  We  think,  therefore,  that  no  interest 
passed  to  the  Company  except  what  the  tenant  could  convey.  They 
chose  to  rest  contented,  as  they  had  a  right  to  do,  with  the  title  of 
the  copyhold  tenant,  and  not  to  purchase  that  of  the  lord.  The 
consequence  is,  that  they  are  in  a  similar  situation  to  that  in  which 
they  would  have  been  placed  if  they  had  chosen  to  purchase  a  long 
term  of  years  from  a  termor,  and  leave  the  reversion  in  fee  out- 
standing. The  reversioner,  when  the  term  expired,  would  have  a 
right  to  treat  the  Company,  if  by  its  officers  it  occupied  his  land,  as 
trespassers ;  and  they  would  be  so,  until  they  paid  the  purchase- 
money  (see  sect.  25  of  stat.  88  Geo.  III.  c.  80) ;  and  the  lord  might 
bring  ejectment.  So  said  Lord  Ellbnborough  where  a  Canal  Com- 
pany took  land  limited  to  one  for  life,  without  paying  the  value  of 
the  land  or  a  compensation,  and  the  remainderman  applied  for  a 
mandamus :  Rex  v.  Stainforth  and  Keadhy  Canal  Company  (i).  And, 
in  like  manner,  whenever  the  legal  right  of  the  lord  of  the  manor 
to  possession  of  the  tenement  begins,  the  land  becomes  his  estate ; 
and,  when  he  has  taken  possession,  the  Company  are  trespassers, 
unless  they  choose  to  purchase  what  is  now  the  land  of  the  lord. 

Upon  referring  to  the  material  clauses  of  the  Act,  the  5th  (2), 
16th,  17th,  21st,  24th  and  25th,  it  appears  to  *U8  that  the  Company 
are  enabled,  not  bound,  to  purchase  or  acquire  the  right  of  making 
the  canal  on  the  lands  specified  in  the  Act :  if  they  choose  to  do  so, 
they  are  to  pay  the  price  or  recompense  for  the  use  of  the  land, 
agreed  or  assessed  by  the  Commissioners  or  a  jury ;  and  that,  before 
they  enter  on  the  land ;  if  they  decline,  the  rights  of  the  landowners 
remain  as  before.  And,  as  to  damages,  those  necessarily  resulting 
from  the  making  of  the  canal,  as  damages  by  severance,  are  to  be 
paid  in  the  same  way  as  the  purchase-money  for  the  land ;  those 
arising  to  the  adjacent  lands,  mills,  &c.,  from  the  making  or  main- 
taining or  repairing  the  canal  or  its  feeders  or  reservoirs,  or  the 
exercise  of  similar  powers,  by  the  oozing  of  water  from  the  canal, 
or  by  the  obstruction  of  watercourses,  &c.,  must  be  separately 
assessed  and  paid,  and  must  be  claimed  in  six  months.  But  the 
provision  for  compensation  for  damage  is  only  such  as  is  caused  to 
the  land  itself  by  the  making  or  maintaining  of  the  canal :  and 
there  is  no  compensation  given  for  injury  to  tenure ;  nor  does  the 
making  of  the  canal  in  the  least  injure  that.  The  rights  of  the 
lord  and  the  fruits  of  the  tenure  remain  after  the  making  of  the 
(1)  14  B.  B.  389  (1  M.  &  S.  32).  (2)  Probably  9th  was  meant. 
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canal  exactly  the  same  as  before,  if  the  copyholder's  conveyance 
did  not  afifect  the  lord's  interest ;  if  it  did,  that  conveyance  would 
have  injured  the  lord's  manorial  rights,  not  the  making  of  the  canal. 
But,  as  the  lord's  rights  did  not  pass,  they  remain  as  before :  and, 
as  soon  as  his  title  to  the  land  itself  arises,  by  forfeiture  or  other- 
wise, and  he  gains  possession,  he  is  precisely  in  the  same  position 
as  a  landowner  whose  land  the  Company  have  not  agreed  to  purchase 
or  take. 

It  appears  to  us,  therefore,  that  the  Court  of  Queen's  Bench  took 
a  proper  view  of  this  part  of  the  case.  The  *lord  retained  his  right, 
because  he  had  never  been  called  upon  to  sell,  and  never  sold  it : 
and  the  tenant  had  no  power  by  the  Act  (and  it  would  have  been 
singular  if  he  had)  to  sell  it  for  him :  and  this  is  not  a  case  for 
compensation  by  way  of  damages. 

The  Solicitor-General  then  insisted  that,  if  the  Company  had 
acquired  no  legal  right  by  the  conveyance  to  them,  the  plaintiff  had 
still  no  right  to  enter  pro  defectic  tenentis,  for  several  reasons. 

First,  because  the  tenant's  heir  was  an  infant  at  the  death  of 
the  tenant,  and  the  lord's  right  to  enter  and  seize  qumLsqive  was 
taken  away  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  65.  This  statute 
(which  repeals  and  re-enacts  stat.  9  Geo.  I.  c.  29)  provides,  by 
sect.  9,  that  no  infant  or  feme  covert  shall  forfeit  any  copyhold  land 
for  the  neglect  or  refusal  to  be  admitted  or  pay  a  fine  on  admittance. 
And  that  a  seizure  quoiisque,  by  which  the  lord  obtained  the  profits 
until  the  infant  came  in,  was  a  forfeiture  within  this  enactment. 
And  of  this  opinion  was  the  Court  of  Queen's  Bench,  who,  deciding 
with  the  plaintiff  on  the  ground  that  his  title  was  not  barred  by  the 
Canal  Acts,  gave  judgment  (i)  against  him  upon  the  construction  of 
this  section. 

A  short  time  before  this,  the  Court  of  Exchequer  had  given  a 
different  judgment  in  the  case  of  Doe  d.  Twining  v.  Muscott{2), 
with  respect  to  a  feine  covert^  and  held  that  the  word  "  forfeit "  in 
this  clause  was  to  be  construed  in  its  proper  sense,  and  did  not 
exclude  the  right  of  the  lord  to  seize  qnousque.  But  this  case  was 
not  reported  at  the  time  of  the  argument  in  the  Court  of  Queen's 
Bench,  and  was  not  cited.  We  have  now  to  *decide  which  of  these 
two  constructions  of  the  statute  is  correct,  as  we  all  agree  in  thinking 
that  the  infant  heir  took  the  legal  estate,  and  not  the  devisee  under 
Skidmore's  will. 
Prior  to  these  cases,  there  was  no  decision  of  a  court  of  law  on 

(1)  Ante,  p.  353.  (2)  67  E,  R.  484  (12  M.  &  W.  843). 
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this  question.  There  was  an  authority  of  a  court  of  equity,  not  long 
after  the  passing  of  stat.  9  Geo.  I.  c.  29  (containing  a  similar 
clause).  Lord  Chancellor  Kino,  in  the  case  of  North  v.  Earl  of 
' Strafford  (i),  held  that,  if  a  feme  covert  would  not  come  to  be 
admitted,  the  plaintiff  might  enter  and  seize ;  though  he  is  reported 
to  have  decided  that  he  might  seize  as  forfeited,  which,  in  the  proper 
sense  of  that  word,  is  inaccurate;  and  on  that  ground  held  a 
demurrer  to  a  bill  against  a  husband  and  wife  for  the  recovery  of  a 
fine  on  admittance  to  be  good.  It  is  said  that  Lord  King  did  not 
refer  to  the  statute :  but  it  can  hardly  be  supposed  that  he  was  not 
aware  of  its  provisions.  The  case  of  Doe  d.  Tarrant  v.  Hellier  (2) 
was  mentioned  as  an  authority  :  but,  though  the  point  was  argued, 
the  Court  decided  the  case  upon  other  grounds. 

In  this  state  of  the  authorities,  with  opposing  decisions  of  two 
Courts,  we  are  to  consider  which  is  right.  And,  though  this  point 
is  by  no  means  free  from  doubt,  it  appears  to  us  that  the  reasons 
against  that  of  the  Court  of  Queen's  Bench  ought  to  prevail. 

The  term  "forfeiture,"  piiind  facie ,  means  the  loss  of  the  estate  ; 
the  loss  of  the  profits  qiumsque  is  not  properly  a  "forfeiture,"  as  is 
explained  by  Mr.  Justice  Batley  in  delivering  the  judgment  of  the 
Court  of  King's  Bench  in  Doe  d.  Bover  v.  Trueman  (3).  He  *says  [  'siz  ] 
that  it  is  not  to  be  so  considered,  but  is  rather  in  the  nature  of 
process  at  the  instance  of  the  lord,  and  by  way  of  cape  or  distringas 
to  compel  appearance  by  the  heir,  than  a  forfeiture ;  and  therefore 
the  Court  held  that  a  succeeding  lord  could  avail  himself-  of  it, 
which  he  could  not  if  it  was  a  forfeiture,  properly  so  called.  And 
Watkins,  On  Copyholds,  tit.  Admission,  vol.  i.  p.  280,  treats  the 
power  of  seizure  as  arising  from  the  right  of  the  lord  to  resume  the 
possession,  on  the  death  of  the  ancestor,  of  the  lands  which  returned 
to  him  and  might  become  the  subject  of  a  new  grant.  And  it  is 
clearly  a  right  not  arising  from  special  custom,  but  legally  incident 
to  every  manor.  The  lord  may  seize  quou^qn^,  "  without  custom, 
but  to  seize  as  forfeited,  he  could  not  without  a  custom :  "  Earl  of 
Salisbury's  case  (4).  The  opinion  of  the  Court  of  Queen's  Bench 
proceeds  upon  the  supposition  that  at  common  law  this  right  of 
the  lord  existed  when  the  heir  was  an  infant,  and  that  of  he  Court 
of  Exchequer  upon  the  assumption  that  it  did  so  when  the  heir  was 
a  fenu  covert^  independently  of  any  special  custom:  and,  we  think, 
correctly. 


(1)  3  P.  Wms.  148. 

(2)  1  B.  R.  680  (5  T.  R  162). 

B.B. — VOL.  LXXII. 


(3)  35  E.  B.  429  (1  B .  &  Ad.  736,  746). 

(4)  1  Lev.  63. 
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In  King  V.  DiUistcn,  reported  in  many  books,  the  special  verdict, 
which  is  set  oat  in  1  Lutw.  766,  states  a  custom,  if  the  surrenderee 
does  not  appear,  for  the  steward,  by  the  bailiff,  to  seize  into  the 
hands  of  the  lord,  but  does  not  state  expressly  that  the  lands  were 
forfeited.  On  the  writ  of  error,  three  Judges  against  Lord  Holt 
affirmed  the  judgment  of  the  Court  of  Common  Pleas,  that  the 
custom  did  not  bind  an  infant.  According  to  the  report  in  1  Show. 
88,  Lord  Chief  Justice  Holt  treated  the  right  of  seizure  quausque 
*against  a  person  under  disability  as  a  matter  agreed  upon  by  all 
the  Judges  in  the  case  of  UnderhiU  v.  KeUey  (i) ;  and,  according  to 
Carthew,  45,  as  a  clear  proposition.  He  states,  in  the  report  in 
Shower,  that  the  reason  of  the  law  taking  care  of  infants  was  to 
preserve  the  inheritance,  not  the  profits ;  and  he  likens  it  to  the 
case  of  an  infant  tenant  by  knight  service,  where  the  lord  takes  the 
profits  as  guardian.  And,  according  to  the  report  in  1  Show.  83 
and  8  Mod.  221,  Eyrbs,  and,  according  to  that  in  1  Salk.  886, 
all  the  three  puisne  Judges,  treat  that  case  as  distinct,  because  on 
the  special  verdict  it  must  be  considered  as  a  permanent,  not  a 
temporary,  seizure,  and  therefore  could  not  bind  the  infant.  In 
the  report  in  Comberbach,  p.  118,  of  the  first  argument,  it  is  said 
that  DoLBEN,  J.  said  it  would  have  perhaps  been  otherwise  if  the 
special  verdict  had  found  a  seizure  merely,  and  that ''  Holt,  Nobth 
and  others,  five  great  lawyers,  were  for  a  seizure  qtumsque  in  such  a 
case.'*  In  the  leading  case  on  this  subject  of  forfeiture  by  custom, 
Sir  R,  Lechford's  case  (2),  it  is  stated  that  no  custom  by  the  law 
can  bar  those  who  by  judgment  of  law  are  not  bound  to  make 
claim,  viz.  persons  beyond  seas,  infants,  persons  of  non-sane 
memory,  and  in  prison. 

Upon  these  authorities  (and  there  are  none  to  the  contrary, 
except  a  doubt  thrown  out  not  very  intelligibly  by  Grbooby,  J.  in 
the  report  in  8  Mod.  224),  we  think  that  at  common  law  the  lord 
might  seize  qtumsqtie  in  the  case  of  an  infant  and  other  persons  under 
disability :  and  there  never  was  any  doubt  as  to  the  right  in  the 
case  of  Bfeme  covert :  8  Co:  Bep.  100  b. 

The  only  question,  therefore,  is  whether  this  right  is  taken  away 
by  the  statutes  9  Geo.  I.  c.  29  and  11  Geo.  IV.  &  1  Will.  IV.  c.  65. 

The  Court  of  Queen's  Bench  held  that  a  seizure  qumisque  was 

included  in  the  term  "  forfeiture,"  because  otherwise  the  operation 

of  the  statute  would  be  limited  to  cases  where  there  was  a  special 

custom  for  infants  and  persons  under  disability  to  forfeit ;  and  it 

(1)  Cro.  Jac.  226.  (2)  8  Go.  Bep.  99  a,  100  b. 
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could  not  be  conceived  that  cases  of  such  rare  occurrence  would  be 
the  subject  of  legislative  enactment.  Femes  covert  would  have  been 
bound  by  a  general  custom  of  forfeiture,  though  not  named  (Gilb. 
Ten.  281,  8  Co.  Bep.  100  b),  so  that  the  number  of  instances  would 
not  be  so  few  as  supposed.  But,  admitting  that  they  were,  we  cannot 
agree  that  the  smallness  of  the  evil  to  be  remedied,  if  the  words 
are  understood  in  their  strict  and  proper  sense,  is  a  good  reason 
for  reading  them  in  another:  and  the  Court  of  Queen's  Bench 
apparently  did  not  sufficiently  advert  to  the  great  inconvenience  to 
the  lord,  so  forcibly  pointed  out  on  the  argument  before  us,  if  he 
should  be  obliged  to  act  under  the  provisions  of  the  statute,  and  to 
appoint  a  guardian  or  an  attorney  for  the  infant  or  other  person 
xmder  disability  in  all  cases.  He  cannot  know  the  copyholder's 
title,  whether  the  right  to  admission  is  in  an  heir,  devisee  or 
appointee,  and  who  the  heir  or  other  person  entitled  is :  the  tenant 
in  possession  has  an  interest  to  conceal  the  title,  and  to  hold  the 
land :  and,  if  the  lord  admits  the  heir  by  guardian,  and  brings  his 
ejectment  for  the  fine,  he  may  be  turned  round  by  the  tenant  in 
possession  showing  another  to  be  the  true  heir,  or  a  will ;  if  he 
admits  the  devisee,  he  may  be  defeated  by  evidence  of  a  prior  deed 
of  appointment. 

It  would  appear,  however,  at  first  sight,  to  be  inconsistent,  if  the 
meaning  of  the  statute  was  to  preserve  to  the  lord  the  right  of 
seizure  quousque,  under  which  he  would  be  entitled  to  all  the  profits 
till  the  heir  appeared,  that  the  Legislature  should  give  him  these 
special  powers  by  the  exercise  of  which  he  could  not  take  the  whole 
profits,  but  only  to  the  amount  of  the  fine.  This  apparent  incon- 
gruity may,  however,  be  removed  by  considering  that  it  may  be  a 
greater  benefit  to  the  lord  in  some  cases  to  assess  a  fine  at  once, 
because,  if  after  admission  the  tenant  dies,  a  new  tenant  would  be 
liable  to  another  fine,  and  so  the  lord  would  gain  two  fines ;  whereas, 
if  the  tenant  died  before  admittance,  he  would  gain  one  fine  only 
from  his  successor :  and,  besides,  if  the  lord  has  a  limited  interest 
in  the  manor,  as  an  estate  for  life,  it  might  be  more  advantage  to 
him  to  assess  a  fine  immediately  than  to  seize  quousque  and  take  all 
the  profits. 

The  title  of  the  Act,  9  Geo.  I.  c.  29,  from  which  the  Act  in 
question  is  taken,  is  "  to  enable  the  lords  more  easily  to  recover 
their  fines,"  as  well  as  ''to  exempt  infants  and/e^n^s  covert  from 
forfeitures."  It  recites  that  doubts  had  arisen  concerning  the 
powers  of  lords  of  the  manor  to  seize  copyholds  on  the  neglect  or 
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refusal  of  persons  to  come  in  to  be  admitted  tenants.  Therefore, 
for  ascertaining  the  law  and  providing  a  reasonable  and  proper 
remedy  for  lords  of  manors  to  compel  the  admission  of  their  tenants, 
it  provides  that  infants  and  femes  covert,  entitled  by  descent  or 
surrender  to  the  use  of  a  last  will,  may  appear  in  their  proper 
persons,  or  the  feme  covert  by  attorney,  or  infant  by  guardian,  if  he 
has  one,  otherwise  by  attorney,  which  the  Act  gives  *them  power  to 
appoint,  and  may  be  admitted:  and  it  is  further  provided  that,  in 
default,  it  shall  be  lawful  for  the  lord  to  nominate  a  guardian  or 
attorney,  and  admit.  The  title  of  the  Act  shows  that  its  object  was 
to  give  a  more  easy  remedy  to  the  lord,  not  to  destroy  any  remedy 
he  then  had.  The  right  of  the  lord  to  seize  quottsque,  whether  the 
tenant  was  under  disability  or  not,  can  hardly  be  said  to  be  a  matter 
of  doubt.  But  there  had  been  a  doubt  as  to  the  forfeiture  of  infants 
and  other  persons  under  disability  entitled  to  estates  when  they 
were  surrenderees ;  for  Lord  Holt  diiBfers  from  the  three  Judges  in 
King  v.  Dilluton  (i)  above  referred  to ;  and  this  may  be  a  doubt 
intended  to  be  finally  settled  where  the  surrender  was  to  the  use  of 
a  will.  Add  to  this,  as  the  clause  in  stat.  11  Geo.  lY.  &  1  Will.  TN. 
c.  65,  must  be  construed  as  the  similar  clause  in  stat.  9  Geo.  I.  c.  29, 
and  the  latter  statute  did  not  extend  to  iid^xii^  ot  femes  covert  taking 
under  an  appointment  by  deed  {Lord  Kensington  v.  Mansell  (2)),  all 
right  of  the  lord  would  be  taken  away  in  the  case  of  an  infant 
appointee,  if  the  clause  were  construed  to  deprive  the  lord  of  the 
right  to  seizure  qnotisque,  as  he  could  not  in  such  a  case  appoint  a 
guardian  or  attorney  at  all  under  the  provisions  of  that  Act. 

For  these  reasons,  we  think  the  right  of  seizure  quomque  was  not 
taken  away  by  the  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  65. 

Two  other  objections  of  minor  importance  still  remain  to  be 
discussed. 

The  first,  that  the  warrant  of  seizure  was  to  seize  absolutely, 
not  "  quoHsqiie.'*  We  think,  however,  this  objection  cannot  prevail. 
The  warrant  was  unnecessary:  Trotter  v.  Blake  {z).  And,  the 
bailiff  having  seized  quousque  as  the  agent  for  the  benefit  of  the 
lord,  the  lord  might  adopt  the  act,  though  there  was  no  previous 
authority,  or  one  more  extensive  than  was  necessary  for  the 
act  done. 

The  other  objection  was,  that  the  proclamations  were  not  found 
to  be  at  three  consecutive  general  courts  baron.    This  was  first 


(1)  1  Show.  31,  83  \  S.  C.  \ 
386;  3  Mod.  221. 


Salk. 


(2)  13  Ves.  240. 

(3)  2  Mod.  229. 
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settled  to  be  necessary  in  the  case  of  Doe  d.  Bover  v.  Tmeman  (i), 
above  referred  to :  and,  if  this  had  been  a  special  verdict  in  eject- 
ment, and  the  question  whether  the  lord's  title  was  proved,  the 
verdict  would  have  been  defective.  But  this  is  an  action  of  trespass 
for  the  mesne  profits :  and  the  verdict  has  found  a  good  title,  by 
estoppel,  by  the  judgment  in  ejectment.  That  judgment  not  having 
been  pleaded  as  an  estoppel,  the  jury  were  at  liberty  to  find  the 
truth  of  the  fact ;  and,  if  they  had  done  so,  contrary  to  the  estoppel, 
and  found  the  proclamation  not  to  have  been  at  consecutive  Courts, 
or  not  at  general  courts  baron,  according  to  the  custom,  the  Court 
must  have  given  judgment  without  regard  to  the  estoppel:  Com. 
Dig.  Estoppel  (E  10).  But  the  finding  of  the  jury  is  consistent  in 
all  respects  with  the  plaintiff  being  entitled  to  recover,  and  therefore 
does  not  affect  his  right  to  our  judgment.  The  proclamation  may 
have  been  at  three  consecutive  general  courts  baron ;  for  nothing 
at  variance  with  that  supposition  is  shown. 

We  think,  for  these  reasons,  the  judgment  ought  to  be  reversed, 
and  judgment  given  for  the  plaintiff. 

Judgment  reversed  (2). 


(1)  35  B.  H.  429  (1  B.  &  Ad.  736). 

(2)  Doe  d.  Dimes   v.  The   GRAim 
Junction  Canal  Company. 

For  marginal  note,  see  note  in 
margin  of  the  principal  case,  second 
placitum  in  the  Exchequer  Chamber. 

Ejectment  for  lands  in  Hertford- 
shire. This  cause  was  tried  before 
Lord  Abinger,  C.  B.  at  the  Hertford- 
shire Summer  Assizes,  1836,  when  the 
IjORD  Chief  Babon  directed  a  non- 
suit, giving  leave  to  move  to  enter  a 
▼erdict  for  the  plaintiff.  In  Michael- 
mas Term,  1836,  Thtsiger  obtained  a 
rule  niai  accordingly. 

Sir  J.  Cainpbellf  AUorney-Qeneral^ 
Andrews,  Serjt.  and  Qurney  now 
showed  cause:  and  Tfie$iger  and 
Channell  supported  the  rule.  The 
material  facts  of  the  case  may  be 
coUected  from  the  special  verdict  in 
the  action  for  mesne  profits,  ante, 
pp.  343—353. 

For  the  defendants  it  was  argued 
that,  independently  of  any  right 
acquired  by  possession  and  lapse  of 


time,  which  point  was  not  urged  on 
their  part,  nor  discussed  at  the  Bar 
or  on  the  Bench,  the  whole  interest, 
including  that  of  the  lord,  in  the  land 
was  vested  in  the  Company  by  the 
conveyance  in  1797,  and  by  virtue  of 
Stat  33  Geo.  III.  c  80.  The  course 
of  argument,  and  the  enactments 
referred  to,  will  appear  sufficiently  by 
the  judgments  of  the  Court. 

Lord  Denman,  Ch.  J.,  having  been 
absent  during  the  gi'eater  part  of  the 
argument,  delivered  no  opinion. 

Littledale,  J. : 

The  Act  of  Parliament,  33  Geo.  III. 
c.  80,  is  not  very  accurately  worded, 
so  far  as  it  relates  to  this  point.  It 
may  be  questionable  whether  the 
Legislature,  in  passing  it,  had  lords  of 
manors  in  their  contemplation  at  alL 
The  only  two  places  in  which  lords  of 
manors  are  mentioned  are  in  sect.  30, 
where  it  is  said  that  the  Commissioners 
are  to  settle  the  proportions  of  purchase 
money  to  be  paid  to  the  several  persons 
interested,  **  with  due  regard  to  the 
rights  and  interests  of  the  lord  or  lords 
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DOE  D.  WILLIAM  DAYMAN  v.  RICHARD  MOORE. 

(9  Q.  B.  65.V-562 ;  S.  0.  15  L.  J.  Q.  B.  324 ;  10  Jur.  815.) 

In  1801,  D.,  being  seised  of  land  in  fee,  permitted  Ids  daughter  J. 
and  her  husband  M.  to  occupy  as  tenants  at  wilL  D.  died  in  1837,  after 
the  passing  (24th  July,  1833)  of  the  Real  Property  Limitation  Act,  1833 
(3  &  4  Will,  rV.  c.  27),  but  before  the  expiration  of  the  five  years  allowed 
by  sect.  15.  He  devised  the  land  to  J.  for  life,  remainder  to  W.  in  fee.  He 
also  devised  to  J.  an  annuity  charged  on  other  land. 

J.  and  M.  occupied  from  1801  to  J.'s  death  in  1843,  no  rent  being  paid. 
After  J.'s  death,  M.  continued  in  occupation. 

On  ejectment  brought,  in  1844,  by  W.,  the  remainderman,  against  M., 
Held: 

That  W.  was  not  entitled  to  insist  that  J.  and  M.  had  held  under  the  devise 
to  J. :  but  that  M.,  although  he  had  received  the  annuity  on  behalf  of  his 
wife,  might  rest  his  defence  upon  the  occupation  imder  the  tenancy  at  wilL 

That  sect.  15  was  inapplicable,  no  step  having  been  taken  within  the  five 
years.    And 

That  the  action  was  barred,  under  sects.  2  and  7,  by  the  lapse  of  twenty  (1) 
years  from  the  end  of  one  year  after  the  commencement  of  the  tenancy 
at  will. 

Ejectment  for  messuages  and  lands  in  Devonshire.  The  decla- 
ration was  of  Easter  Term,  1844 ;  the  demise  was  laid  on  12th 
April,  1844. 


lady  or  ladies,  of  any  manor  or  manors 
whereof  the  lands  or  hereditaments 
to  be  affected  by  the  said  canal  are 
respectively  holden : ''  and  in  sect.  101, 
which  enacts  that  nothing  in  the 
statute  shall  prejudice  the  right  of 
any  lord  &c.  of  any  manor,  or  of  any 
owner  &c.,  of  any  lands  through  which 
the  canal  &c.  shall  pass,  to  the  mines 
and  minerals  under  such  lands,  and 
reserves  them  to  such  lord  &c.  (His 
Lordship  here  read  sect  9,  for  which 
see  p.33,  note  antc^  from  '*  all  bodies 
politic"  to  "  Company  of  Pro- 
prietors. '  *)  I  doubt  very  much  whether 
that  applies  to  lords  of  ^manors.  It 
would  rather  seem  to  me  to  be  confined 
to  those  persons  who  have  the  usufruct 
of  the  lands,  either  as  actually  using 
them  or  as  receiving  the  rents.  A 
tenant  in  tail,  for  instance,  is  entitled 
to  be  in  possession  of  the  property  to 
pasture  it  with  his  own  cattle  and  to 
cultivate  it  in  the  usual  way ;  or  he 
may  be  in  the  receipt  of  the  rents  and 
profits.  But  the  lord  of  the  manor 
has  only  a  limited  interest :  he  has  an 
interest  in  the  tenure,  and  as  being 

(1)  See  now  Real  Property  Limitation 


entitled  to  fines,  heriots  and  other 
services:  but  he  has  not  an  interest 
reaching  to  the  usufruct,  unless  in  case 
of  forfeiture.  For  the  same  reason 
that  the  Company  had  to  treat  with 
tenants  in  tail  and  tenants  for  life 
generally,  they  had  also  to  treat  with 
persons  holding  of  a  manor  as  such 
tenants:  but  I  cannot  see  that  the 
lords  of  manors  are  included.  The 
form  of  conveyance  is:  I,  A.  B.,  in 
consideration  of  so  much  money  paid 
to  me  by  the  Company,  grant  and 
release  to  the  Company,  ''all  my 
right,  title,  and  intei*est,  to  and  in  the 
same,  to  hold  to  the  Company"  &c. 
It  is  merely  a  simple  conveyance  to 
be  made  by  A.  B.  to  the  Company  and 
their  successors  for  ever.  If  it  had 
been  intended  to  operate  as  a  com- 
pulsory enfranchisement,  it  must  be 
supposed  that  some  addition  would 
have  been  made.  Then  in  sect.  26 
there  is  a  provision  that,  on  payment 
or  tender  of  the  money  either  agreed 
on  between  the  parties,  or  determined 
and  adjusted  by  the  Commissioners,  or 
assessed  by  a  jury,  it  shall  be  lawful 

Act,  1874  (37  &  38  Vict.  c.  57)  a.  1. 
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On  the   trial,  before  Coleridge,  J.,  at    the  Deyonshire  Spring 
Assizes,  1846,  it  appeared  that  in  1800  one  Peter  Dayman  was 


DoKd. 

Datmak 

If. 

MOOBK. 


for  the  Company  to  enter  upon  the 
lands  ftc. ;  and  thereupon  such  lands 
&c.,  '*and  the  fee  simple  and  inherit- 
ance thereof,  together  with  the  yearly 
profits  thereof,  and  all  the  estate,  use, 
trust,  and  interest,  of  any  person  or 
persons  therein,  shall  from  thence- 
forth he  vested  in  and  become  the  sole 
property  of  the  said  Company."  Now 
in  copyhold  lands  a  man  may  have  the 
fee  simple  in  point  of  property  but  not 
of  tenure.  By  livery  of  seisin  to  him- 
self and  his  heirs  the  copyholder  is 
as  much  seised  in  fee  as  a  tenant  in 
common  socage;  but  he  has  not  the 
tenure.  And  it  appears  that,  tmder 
this  2dth  section,  either  a  whole  fee  in 
common  socage  may  be  conveyed,  or 
the  fee  simple  of  a  copyholder  may 
pass  leaving  the  lord  of  the  manor 
exactly  as  he  was  before.  Sect.  30 
strengthens  this  conclusion ;  for  it  says 
that  the  Commissioners  shall  have 
power  to  settle  what  shares  and  pro- 
portions of  the  purchase  money  or 
compensation  for  damages  *'  shall  be 
allowed  to  any  tenant,  or  other  person 
or  persons,  having  a  particular  estate, 
term,  ot  interest  in  the  premises,  for 
his,  her,  or  their  respective  interest 
therein :  "  but  then  come  these  words : 
**  and  with  due  regard  to  the  i-ights 
and  interest  of  the  lord"  &c.  of  any 
manor  whereof  the  lands  are  holden. 
Here  the  interest  of  the  lord  is  treated 
as  an  entirely  separate  matter:  and 
there  appears  no  intention  to  authorize 
a  compulsory  enfranchisement.  The 
Act  41  Geo.  in.  (tJ.  K.)  c.  Ixxi.  s.  7, 
expressly  enacts  that,  if  the  Company 
want  any  copyhold  estate  in  future, 
they  are  to  proceed  in  a  particular 
way;  and  provision  is  made  for  en- 
franchisement if  desired  by  the  lord, 
and  for  securing  his  fines  and  services, 
or  compensation  for  them.  I  think 
that  that  statute  has  made,  as  it  were, 
a  Parliamentary  declaration  *of  the 
meaning  of  stat.  33  Geo.  III.  c.  80,  as 
to  the  tenure  of  the  lands,  and  has 
shown  that,  under  that  Act,  the  lord 
of  a  manor  was  not  considered   as 


being  bound  by  the  private  agreement 
entered  into  by  the  tenant :  and  I  think 
it  would  have  been  very  hard  that  he 
should  be  bound  by  such  an  agree- 
ment, made  when  he  might  know 
nothing  about  it;  though  it  is  true 
that  the  statute  was  public,  and  the 
lord  might  have  knowledge  that  the 
land  was  taken.  It  appears  to  me  that 
the  9th  section  provides  only  for  the 
interest  which  parties  have  in  the  land 
itself,  and  does  not  apply  to  lords  of 
manors  at  all ;  and  therefore  that  the 
plaintiff  has  made  out  his  case. 

Pattbson,  J. : 

This  case  will  turn  upon  the  con- 
struction of  stat.  33  Geo.  III.  c.  80, 
because,  though  some  sections  of  the 
Act  of  41  Geo.  LEI.  may  throw  light 
upon  the  case,  that  Act  is  confined  to 
lands  thereafter  to  be  purchased.  And 
the  question  seems  to  be,  whether  the 
conveyance  by  the  copyhold  tenant 
under  the  authority  of  the  Act  is  to  be 
taken  as  a  conveyance  not  only  by 
himself  but  by  the  lord.  If  it  is  to 
be  deemed  a  conveyance  as  for  himself 
and  the  lord,  of  course  the  lord  conveys 
his  interest;  but  the  lessor  of  the 
plaintiff  contends  that  it  is  only  a 
statutable  conveyance  of  the  copy- 
holder's interest,  so  as  to  bind  him  and 
all  persons  claiming  under  him,  but, 
beyond  this,  to  give  the  Company  only 
an  equitable  right.  The  Act,  it  must 
be  recollected,  is  an  Act  of  Parliament 
obtained  by  a  Company,  giving  them 
large  powers  of  taking  land,  subject  to 
certain  limitations,  and  to  conditions 
as  to  payment.  If,  in  such  an  Act, 
there  are  any  mistakes  or  omissions  in 
consequence  of  which  they  have  not 
the  benefit  they  intended  to  have,  or  if 
it  is  not  clearly  pointed  out  how  the 
different  objects  are  to  be  effected,  it 
is  the  fault  of  those  who  procured  the 
Act.  The  important  part  seems  to  be 
the  9th  section :  and,  looking  through 
it  attentively,  I  do  not  find  any  words 
which  apply  to  a  copyhold  tenant  so 
as  to  make  him  the  agent  of  the  lord. 
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seised  in  fee  of  the  property  in  question.    In  that  year  his  daughter 
Jane  married  the  defendant    Peter  Dayman,  in  1801;  pat  his 
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The  words  are:  ''it  shall  be  lawful 
for  all  bodies  jwlitic,  corporate,  or 
colleg:iate,  corporations  aggregate  or 
sole,  tenants  for  life  or  in  tail,  hus- 
bands, guardians,  trustees,  and  feoffees 
in  trust,  committees,  executors,  and 
administrators,  and  all  other  trustees 
or  persons  whomsoever :  **  there  is  not 
a  word  there  which  can  reach  this  case 
except  **  or  persons  whomsoever."  It 
is  made  lawful  for  *'  all  persons  whom- 
soever" to  contract  and  convey,  **  not 
only  for  and  on  behalf  of  themselves 
their  heirs"  &c.,  **  but  also  for  and  on 
behalf  of  their  cestui  que  trusts."  The 
copyholder  can  never  be  said  to  be  a 
trustee  for  the  lord.  The  clause  goes 
on  :  ''and  for  every  other  person  or 
persons  whomsoever,  who  is,  ai*e,  or 
shall  be  seised,  possessed  of,  or  inte- 
rested in  any  lands,  grounds,  and 
hereditaments  which  shall  be  so  set 
out  and  ascertained  for  the  purposes 
aforesaid."  The  copyholder  is  a  person 
seised  of  the  lauds  set  out  for  the 
purposes  aforesaid ;  but  in  this  part  of 
the  clause  nothing  is  said  of  any  other 
person;  the  power  is  for  the  person 
himself  :  so  that  I  can  find  no  ^words 
in  this  clause  which  at  all  point  to 
a  copyhold  tenant  being  the  agent 
for  the  lord  in  any  contract  or  agi-ee- 
ment  he  can  enter  into.  The  words 
of  the  statutory  form  of  conveyance 
do  not  seem  to  point  at  any  thing  of 
that  kind.  (His  Lordship  here  read 
the  form,  as  set  out,  atitCy  p.p.  344, 
345  note,  laying  sti-ess  upon  the  words 
"my  right"  and  *•  for  ever.")  The 
language  might  raise  some  difficulty 
on  the  point  whether  such  a  con- 
veyance would  pass  the  estate  of  a 
remainder-man ;  but  it  is  not  necessary 
to  determine  that  question.  Now,  if 
this  section  does  not  make  the  copy- 
holder agent  to  the  lord,  it  is  difficult 
to  say  that  any  other  clause  of  the  Act 
can  have  that  effect.  Sect.  25  refers 
to  cases  where  there  is  payment  or 
legal  tender  of  a  sum  agreed  on,  deter- 
mined or  assessed,  and  where  there 
has  been  no  conveyance,  as  far  as  I 


can  understand  it ;  for  it  says  that  in 
the  specified  cases,  or  if  the  person 
entitled  to  the  money  cannot  be  found 
or  shall  refuse    to   receive  it  when 
tendered,  it  shall  be  lawful  for  the 
Company  then,  upon    investiture  in 
the  public  fimds   as    is  specified  in 
this  clause,  immediately  to  enter  upon 
the  lands,  and  thereupon  such  lands, 
'*and  the  fee  simple  and  inheritance 
thereof,  together  with  the  yearly  profits 
thereof,  and  all  the  estate,  use,  trust, 
and  interest,   of  any  person  or  per- 
sons therein,  shall  from  thenceforth  be 
vested  in  and  become  the  sole  property 
of  the  said  Company."    That  seems  to 
me,  in  each  case,  to  give  the  same 
lights  as  if  there  were  a  regular  con- 
veyance under  the  Act:  the  convey- 
ance would  carry  it  no  farther.    Then, 
by  sect.  30,  the  Commissioners  certainly 
are  empowered  to  settle  what  shares 
of  the  purchase-money  or  compensa- 
tion agreed  for,  determined  and  ad- 
justed or  assessed  in  manner  aforesaid 
(which  I  take  to  mean  agreed  for  by 
private   agreement,    determined   and 
adjusted    by   the  Commissioners,  or 
assessed  by  a  juiy)  shall  be  allowed  to 
any  tenant  (whether  that  means  tenant 
for  years  in  the  ordinary  sense,  I  do  not 
know ;  probably  it  does)  or  other  per- 
son having  a  particular  estate,  &c.  in. 
the  premises,  for  his  intei^st  therein, 
having  due  regard  to  the  rights  and 
interests  of  the  lord  of  the  manor.     It 
is  said  you  must  oonsti-ue  that  to  mean 
that  they  are  to  settle  what  share  of 
the  money  the  lord  shall  have:  cer- 
tainly it  is  not  so  worded :  the  words 
are,  that  they  shall  be  empowered  to 
settle  what  share  of  the  money  shall 
be  allowed  to  any  tenant,   or  other 
person  having  a  particular  estate,  for 
his  interest  in  the  premises ;  not  saying 
what  shall  be  done  with  the  rest  of  the 
money,  which  of  course  would  go  to 
the  other  persons  interested    in  the 
land.    What  is  meant  by  using  the 
words  **  with  due  regard  to  the  rights 
and  interests  of  the  lord"   ''of  any 
manor,"  when  apportioning  the  price 


TOL.  LXXU.] 


1846.     Q.  B.     9  Q.  B.  665. 


877 


daughter  and  the  defendant  in  possession  of  the  property :  and  the 
two  continued  to  occupy  it  uninterruptedly,  without  paying  any 
rent,  up  to  the  death  of  Peter  Dayman,  which  took  place  on  10th 

whatever  has  been  made  in  the  Act  of 
lords  of  manors  or  of  the  tenant  of  any 
such  lord,  to  hold  that  under  that 
generality  lurks  a  power  to  the  tenant 
to  represent  the  lord  of  a  manor  in 
disposing  of  his  interest  ?  Add  to  that 
the  observation,  that  the  lord  and  the 
tenant  are  as  unconnected  as  possible; 
whereas  in  the  long  recital  preceding 
there  is  undoubtedly  some  connection, 
at  least  in  point  of  interest,  between 
all  the  parties  enumerated,  who  are 
to  act  and  be  acted  for.  It  must  be 
remembered  that  this  is  the  Company's 
own  statute;  and  they  ought  to  have 
seen  that  it  was  properly  framed  for 
their  purposes.  Tt  appears  to  me,  then , 
that  they  have  obtained  the  interest 
this  man  was  in  a  condition  to  part 
with,  but  no  more ;  that  was  their 
bargain ;  and  consequently  he  re- 
mained the  copyhold  tenant  in  point 
of  law ;  and,  he  so  remaining  tenant, 
upon  his  death  the  lord  was  justified 
in  the  course  he  took  to  secure  for 
himself  a  successor  in  the  tenancy.  In 
sect  30  lords  and  ladies  of  manors  are 
introdxiced  nominati m ;  but  there  again 
it  would  be  of  all  things  tiie  most 
singular  that,  whereas  no  mention  is 
made  of  the  loss  which  the  lord  may 
sustain  by  losing  his  heriots  and  fines, 
but  mention  is  made  of  a  tenant  or 
other  person  having  a  particular  estate, 
term,  or  interest  in  the  premises,  who 
is  to  receive  a  proportion  of  the 
purchase-money  in  respect  of  that 
interest,  the  direction  that  **  due 
regard"  is  to  be  had  '*  to  the  rights 
and  interests  of  the  lord  or  lords*' 
should  be  construed  to  mean  a  dis- 
tribution of  part  of  the  purchase- 
money  so  as  to  satisfy  them  for  the 
loss  of  their  rights  connected  with 
the  manor.  This,  it  seems  to  nie, 
would  be  as  forced  and  strained  a 
construction  as  that  which  I  before 
remarked  on. 

liule  ahBolutCy  to  eut^  verdict 
far  plaintiff. 
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Dayman 
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of  the  land  itself,  I  do  not  very 
-well  understand.  It  does  not  seem 
necessarily  to  mean  that  the  lord  shall 
receive  any  part  of  that  purchase- 
money;  if  that  was  intended,  those 
who  procured  the  Act  of  Parliament 
nhould  have  worded  it  so  as  to  make 
the  intention  clear.  Under  these  cir- 
cumstances, it  seems  to  me  that  the 
legal  estate  in  this  copyhold  land  did 
not  pass  to  the  Company,  but  that 
Skidmore  remained  the  copyhold 
tenant  after  the  conveyance  of  1797. 

Williams,  J. : 

I  am  satisfied  that  this  was  a  casus 
o7niMus  in  the  Act  33  Qeo.  Ill,  c.  80 ; 
and  I  am  not  a  little  confirmed  in  that 
opinion  by  the  introduction  of  stat. 
41  Geo.  in,  c.  IxxL,  which  I  believe 
to  have  been  intended  to  supply  this 
omission.  I  agree  with  my  brother 
Patteson  that  the  piincipal  question 
Arises  upon  the  9th  section  of  stat. 
33  Oeo.  IIL  c.  80:  and,  considering 
that  section  with  reference  to  the 
power  that  Skidmore  had,  as  connected 
with  the  rights  of  the  lord,  I  should 
have  thought  it  somewhat  extra- 
ordinary if,  under  this  Act,  the  copy- 
hold tenant  had  had  power  to  dispose 
of  the  lord's  interest.  Undoubtedly  a 
distinct  and  positive  enactment  would 
have  been  required  for  that  purpose. 
For  what  relation  or  connection  is 
there,  in  point  of  interest,  between  the 
tenant  of  a  manor  and  the  lord?  I 
should  think  it  was  putting  a  force  on 
the  9th  section  to  hold  that  the  tenant 
might  contract  for  a  person  with  whom 
he  had  no  union  or  connection  in 
interest ;  and  that  the  language  could 
not  by  any  fair  reasoning  or  ordinary 
interpretation  admit  of  such  a  con- 
struction. The  words  of  the  9th  clause 
are:  (His  Lordship  here  read  from 
'•  It  shall  be  lawful**  to  **  every  other 
person  or  persons  whomsoever"). 
Now,  is  it  consistent  with  any 
intelligible  or  safe  rule  of  construc- 
tion, when,  up  to  this  time,  no  mention 
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DoK  d.  February,  1887.  By  his  will,  dated  6th  February,  1887,  he  devised 
^v!*^^  the  property  to  his  daughter  Jane  Moore  for  life,  remainder  in  fee 
MooRK.  ^  ijjg  gQjj  William  Dayman,  the  lessor  of  the  plaintiff.  He  also 
devised  to  Jane  Moore  an  annuity  of  51.  charged  on  other  land. 
Defendant  and  Jane  Moore  continued  to  occupy  the  property  from 
the  death  of  Peter  Dayman  to  the  death  of  Jane  Moore,  which  took 
place  in  March,  1848 ;  and  thenceforward,  to  the  bringing  of  the 
action,  the  defendant  continued  in  possession.  No  rent  had  been 
paid  since  the  death  of  Peter  Dayman.  The  defendant  received  the 
[  *^€  ]  annuity  for  his  wife  from  the  death  *of  her  father  to  her  own.  It 
was  contended,  on  behalf  of  the  defendant,  that  the  action  was 
barred  by  stat.  8  &  4  Will.  IV.  c.  27.  The  learned  Judge  left  it  to 
the  jury  to  say  whether  the  defendant  had  occupied  adversely  to 
Peter  Dayman  or  as  tenant  at  will.  They  found  that  he  had 
occupied  as  tenant  at  will.  His  Lordship  then  directed  a  verdict 
for  the  plaintiff,  giving  leave  to  move  to  enter  a  nonsuit. 

In  Easter  Term,  1845,  Crowder  obtained  a  rule  nin  for  a  nonsuit. 
In  last  Easter  Term  (i), 

Butt  and  Bevan  showed  cause : 

Under  sect.  15  (2)  of  stat.  8  &  4  Will.  lY.  c.  27,  if  there  was  no 
adverse  possession  at  the  time  of  the  passing  of  the  Act,  the  party 
entitled  would  have  five  years,  from  the  passing  of  the  Act  (that  is 
till  24th  July,  1888),  during  which  he  could  maintain  the  action. 
It  is  true  that  here  no  action  was  brought  within  such  time.  The 
jury  have  found  expressly  that  the  defendant  and  his  wife  held 
as  tenants  at  will  to  Peter  Dayman,  and  not  adversely  to  him,  and 
that  tenancy  would  expire  on  his  death,  namely  on  10th  February^ 
1887.  At  that  time  the  five  years  from  the  passing  of  the  Act» 
24th  July,  1888,  were  running.  The  right  of  the  lessor  of  the 
plaintiff,  however,  did  not  accrue  till  the  death  of  the  defendant'^ 
wife  in  March,  1843.  Before  that,  he  could  not  enter,  because  the 
wife  held,  from  the  determination  of  the  tenancy  at  will  by  her 
father*8  death,  as  tenant  for  life  under  her  father's  will. 

(GoLERiDQE,  J. :  The  case  on  the  other  side  is,  that,  if  you  cannot 

[  *667  ]      avail  yourself  of  sect.  15,  you  ^cannot  recover,  inasmuch  as  Peter 

Dayman,  at  the  time  of  his  death  in   1887,  was  barred  from 

recovering  the  estate  by  the  lapse  of  twenty  years,  his  right  having,. 

(1)  The  case  was  argued  on  April      and  Coleridge,  JJ. 
30th  and  May  4th,  1846.    Before  Lord  (2)  See  note,  p.  271  above. 

Denman,  Ch.  J.,  Patteson,  Williamfl 
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under  sect.  7,  accrued  at  the  end  of  the  first  year  of  the  tenancy       Dob  d. 
at  will.)  «. 

MOORK. 

As  the  defendant  and  his  wife  had  not  disclaimed,  they  must  be 
considered  as  having  elected  to  take  under  the  devise  to  the  daughter 
for  life. 

(GoLEBiDOE,  J. :  Suppose  a  man  chooses  to  devise  my  own  land 
to  me :  must  I  disclaim,  in  order  to  avoid  taking  under  the  devise?) 

Here  there  is  an  acquiescence  in  the  will  by  accepting  the  annuity : 
Nays  V.  Mordaunt  (i).  And  the  jury  found  that  there  was  no  pos- 
session adverse  to  the  title  of  Peter  Dayman. 

(Coleridge,  J. :  The  effect  of  that  is  only  that  he  might  have 
recovered  if  he  had  brought  an  action  within  the  five  years.  Suppose 
he  had  lived  six  years  after  the  statute  passed.) 

He  would  have  been  barred  :  Nepean  v.  Doe  d.  Knight  (2). 

(CoLEBiDOB,  J. :  Then  could  his  devisee  have  recovered?  And,  if 
not,  can  the  remainder  man  recover  here  ?) 

He  can,  under  sect.  7. 

(Patteson,  J. :  Certainly,  if  there  were  a  tenant  at  will  who 
paid  the  rent  up  to  the  time  of  the  reversioner's  death,  and  the 
reversioner  devised  to  A.  for  life;  remainder  to  B.,  B.  might 
maintain  ejectment  on  A.'s  death,  although  no  rent  was  paid  during 
A.'s  life.) 

He  might :  and  the  present  case,  in  efifect,  is  the  same.    The  lessor 

of  the  plaintiff  here  could  not  bring  an  action  during  the  life  of  the 

daughter,  because  she  was  entitled  under  the  will,  even  without 

entry :  Co.  Litt.  Ill  a ;  and  she  might  have  insisted  on  that  title, 

even  though  she  had  claimed  to  hold  independently  of  the  will : 

Doe  d.  *Smyth  v.  Smyth  (»).    The  relation  of  tenant  and  landlord       [  '558  ] 

continued  up  to  the  death  of  Peter  Dayman,  and  then  terminated, 

no  act  having  been  done  to  turn  such  tenancy  into  an  adverse 

holding,  as  in  Turner  v.  Doe  d.  Bennett  (4) ;  and,  according  to  that 

(1)  2  Vem.  581.  Cited  in  1  Pow.  (4)  60  R.  E.  850  (9  M.  &  W.  643). 
Dev.  430,  432  (3rd  ed.).  See  Doe  d.  BennHt  v.  Tumtr,  56  R.  B. 

(2)  46  E.  E.  789  (2  M.  &  W.  894).  692  (7  M.  &  W.  226). 

(3)  30  E.  E.  258  (6  B.  &  C.  112). 
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DoK  d.       case,  even  if  there  had  been  such  a  determination,  a  freah  tenancy 

Tl  A  V^ftf  A  Iff 

^.  might  have  been  inferred  from  acts  of  assent  by  the  reversioner.. 

Moore.  r^^^^  ^^^^  ^^  g^  ^^^^  ^Ig^  ^  tenancy  may  be  determined  by  the 
tenant  or  the  reversioner  conveying  the  property ;  Watkins's 
Principles  of  Conveyancing,  p.  2  (9th  ed.),  Dinsdale  v.  Isles  (i), 
Daniels  y.  Davison  (2). 

(Patteson,  J. :  If  a  new  tenancy  is  to  be  inferred  from  the  mere 
holding  on  of  the  tenant  at  will,  the  statute  never  could  apply  at  all 
to  cases  of  tenancy  at  will.) 

Why  not  infer  a  new  tenancy  at  will  commencing  at  Peter  Dayman's 
death,  if  the  title  under  the  devise  is  abandoned  ?  It  never  has 
been  expressly  decided  that  the  time  runs  absolutely  from  the  end 
of  the  first  year,  when  the  tenancy  at  will  is  put  an  end  to  after- 
wards. In  Turner  v.  Doe  d.  Bennett  (a)  the  Judges  avoided  expressly 
determining  on  this  point:  and  the  fairer  construction  appears  to 
be  to  confine  the  operation  of  this  part  of  the  clause  to  cases  where 
no  actual  determination  of  the  will  has  taken  place.  Enactments 
which  take  away  the  rights  of  parties  ought  to  be  strictly  construed : 
per  HoLBOYD,  J.,  in  Biickeridge  v.  Flight  (4) ;  and  this  rule  was 
applied  to  a  limitation  clause  of  the  present  statute  in  Farran  v. 
[  *559  ]  Ottiwell  (5).  Further,  the  effect  of  sect.  15  *seems  to  be  that  the 
estate  of  the  party  entitled,  where  there  is  no  adverse  possession, 
lasts  five  years  from  the  passing  of  the  statute :  if  so,  there  was  here 
no  holding  as  against  the  lessor,  of  the  plaintiff  till  1888.  That  seems 
to  have  been  the  view  of  the  Court  in  CuUey  v.  Doe  d.  Taylersan  (6). 
And,  as  to  sect.  7,  if  the  tenancy  at  will  had  expired  before  the  Act 
passed,  the  time  would  have  run  only  from  such  expiration,  however 
long  the  tenant  at  will  had  held  without  paying  rent :  Doe  d.  Evans 
y.Page  (7).  Nor  is  it  clear  that  sect.  3  can  apply  here  at  all, 
inasmuch  as  the  interest  claimed  by  the  lessor  of  the  plaintiff  is 
not  the  same  interest  as  that  of  the  devisor.  This  point  has  been 
the  subject  of  discussion  in  Sir  Edward  Sugden's  remarks  on  the 
two  cases  of  James  v.  Salter  (8),  Sugd.  Vend.  &  Purch.  p.  618  &c. 
(11th  ed.). 

(1)  2  I^v.  88.  (6)  52  B.  E.  666  (11  Ad.  &E1. 1008. 

(2)  10  E.  E.  171  (16  Ves.  249,  252).  1025). 

(3)  60  E.  E.  850  (9  M.  &  W.  643).  (7)  5  Q.  B.  767. 

(4)  6  B.  &  C.  49,  65.  (8)  43  E.  E.  741  (2  Bing.  N.  C.  505; 

(5)  2  Jebb  &  Symes  (Irish  Exch.  3  Bing.  N.  C.  644). 
Eep.),  97,  109,  155. 
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Crowder  and  Montague  Smith,  contra :  Doe  d. 

Dayman 

The  lessor  of  the  plaintiff  can  have  no  better  title  than  the  devisor.  ^' 

MOORK 

Now,  under  sect.  7,  the  devisor,  unless  he  brought  an  action  within 
five  years  of  the  passing  of  the  statute,  was  barred,  if  there  was  a 
tenancy  at  will ;  and  here  that  tenancy  is  found  by  the  jury.  It  is 
argued  that,  where  there  is  an  actual  determination  of  the  tenancy 
at  will,  the  time  runs  from  such  determination :  but,  if  that  were  so, 
the  enactments  respecting  tenancies  at  will  would  be  altogether 
inoperative ;  and  the  time  might  be  longer,  in  the  case  of  a  tenancy 
at  will,  than  in  the  case  of  a  tenancy  from  year  to  year  without 
payment  of  rent,  under  sect.  8.  It  is  said  that  it  never  has  been 
decided  that  the  time  runs  absolutely  from  the  expiration  of  the 
first  year  of  the  tenancy  at  will. 

(Patteson,  J. :   *The  Judges  seem  to  have  avoided  the  point :  I       [  •seo  } 
always  have.) 

Parke,  B.,  in  Doe  d.  Bennett  v.  Turner  (i),  assumes  that  it  so  runs. 

Then,  sect.  15  is  inapplicable,  because  the  remedies  given  by  that 

enactment  have  not  in  fact  been  pursued.    There  is  no  pretence 

for  arguing  that  the  estate  itself  was  to  be  kept  alive  during  these 

five  years ;  and  the  expression  in  CiUley  v.  Doe  d.  Taylerson  (2)  has 

no  such  meaning.      In  Nepean  v.  Doe  d.  Knight  (3)  the  Court  of 

Exchequer  held  that  the  statute  had  put  an  end  to  the  distinction 

between  adverse  and  non-adverse  possession,  except  when  sect.  15 

applied.     Sect.  7,  it  is  true,  mentions  two  points  of  time,  the 

determination  of  the  tenancy  and  the  end  of  the  first  year.    But 

this  must  be  read  as  if  the  words  ''whichever  shall  first  happen  '^ 

were  added:  otherwise  the  mention  of  the  first  year  is  entirely 

superfluous ;  and  it  is  observable  that  the  section  adds,  to  the  words. 

**  at  the  expiration  of  one  year  next  after  the  commencement  of  such 

tenancy,"  the  words  "  at  which  time  such  tenancy  shall  be  deemed 

to  have  been  determined."    In  Doe  d.  Evans  v.  Page  (4)  this  Court 

suggests  the  construction  of  sect.  7  now  contended  for  on  behalf  of 

the  defendant.    Sir  Edward  Sugden,  Vend.  &  P.  622  (11th  ed.), 

lays  it  down  that  the  effect  of  twenty-one  years'  possession  by  the 

tenant  at  will,  is  to  ''  vest  the  fee  simple  in  the  tenant  at  will,  for 

the  remedy  of  the  owner  will  not  only  be  barred,  but  his  estate 

extinguished." 

Cur,  adv.  vult, 

(1)  56  B.  B.  692  (7  M.  &  W.  226,  234).        (3)  46  R.  B.  789  (2  M.  &  W.  894). 

(2)  52  B.  B.  566  (1 1  Ad.  &  El.  1008, 1025).     (4)  5  Q.  B.  77 1 . 


882  1846.    Q.  B.    9  Q.  B.  560—662.  [b.b. 

DoBd.       LoBD  Denman,  Ch.  J.,  in  this  vacation  (Jane  27th),  delivered  the 
«.   '  judgment  of  the  Coubt  : 

r  ggj  -,'  The  defendant  in  this  case  had  married  a  daughter  of  Peter 

Dayman,  which  Peter  Dayman  was  unquestionably  owner  of  the 
premises  in  question.  He  suffered  the  defendant  and  his  wife  to 
occupy  them  without  paying  any  rent,  and  himself  paying  the  taxes, 
for  upwards  of  thirty  years ;  and  they  were  so  in  the  occupation  at 
the  time  of  the  passing  of  stat.  8  &  4  Will.  IV.  c.  27, 24th  July,  1838. 
Let  it  be  assumed  that,  by  this  state  of  things,  the  defendant  was 
tenant  at  will  to  Peter  Dayman ;  then  the  seventh  section  of  the 
statute  applies ;  for,  although  in  Doe  d.  Evans  v.  Page  (i)  that 
section  was  held  not  to  be  retrospective,  yet  it  certainly  applies 
where  there  has  been  no  express  act  done  to  determine  the  tenancy 
at  will  up  to  the  time  of  the  passing  of  the  statute.  By  the  seventh 
section,  therefore,  coupled  with  the  second,  more  than  twenty  years 
had  elapsed  since  the  expiration  of  a  year  from  the  commencement 
of  the  tenancy,  and  Peter  Dayman's  right  of  entry  was  gone,  except 
so  far  as  it  was  saved  by  the  fifteenth  section,  viz.,  for  five  years 
after  24th  July,  1888.  Now  Peter  Dayman  did  not  avail  himself  of 
that  clause.  He  suffered  things  to  continue  as  they  were  till  his 
death  in  1887.  His  heir  might  have  entered  within  the  five  years ; 
but  he  did  not :  and,  in  July,  1888,  all  benefit  of  the  fifteenth  section 
to  any  one  was  at  an  end. 

But  it  appears  that  Peter  Dayman  by  his  will  left  the  premises  to 
the  defendant's  wife  for  life,  and  after  her  death  to  the  lessor  of  the 
plaintiff.  And  this  ejectment  is  brought  by  him  upon  her  death. 
By  the  same  will  an  annuity  is  given  to  the  defendant's  wife,  which 
1  ^562  ]  the  defendant  received  continually.  And  it  is  therefore  *argaed 
that  the  defendant  must  be  taken  to  have  been  in  possession  since 
Peter  Dayman's  death  in  right  of  his  wife's  life  estate,  and  not 
either  as  tenant  at  will  or  a  wrong  doer.  We  do  not  think  that  the 
•defendant  is  concluded  by  his  receipt  of  the  annuity.  Such  receipt 
•could  at  most  operate  only  as  a  recognition  of  the  will  in  general, 
that  is,  of  its  due  execution  and  of  the  capacity  of  the  testator :  but 
it  cannot  be  any  admission  of  the  validity  of  any  particular  devise,  or 
•of  the  seisin  of  the  testator  in  any  particular  premises.  The  statute 
had  run  against  the  testator,  subject  to  the  right  reserved  by  the  15th 
section ;  and  the  defendant  was  at  liberty  to  insist  on  that  defence,  and 
on  the  estate  which  he  had  thereby  acquired,  and  to  disregard  the 
•estate  for  life  which  Peter  Dayman  had  professed  to  devise  to  the  wife. 

(1)  5  Q.  B.  767. 
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This  case  is  remarkable ;  because,  if  any  other  person  had  been       Dosd. 
in  possession  under  the  same  circumstances,  the  defendant's  wife,  «. 

being  devisee  for  life,  would  have  had  the  remainder  of  the  five  years      Moobb. 
up  to  July,  1888,  to  enter,  under  the  15th  section.    But  it  does  not 
follow  that  she  must  be  taken  so  to  have  entered  as  against  her  own 
husband,  and  to  have  clothed  herself  with  the  life  estate  under  the 
will.    And,  if  not,  this  ejectment  is  too  late. 

Upon  the  whole,  we  are  of  opinion  that  the  rule  must  be  made 

absolute. 

Bide  absolute. 


EOGERS  V.  KENNAY.  i846. 

JvMM  2T 

(9  Q.  B.  592—596 ;  S.  C.  15  L.  J.  Q.  B.  381 ;  11  Jur.  14.)  ' 

Goods  iu  the  possession  of  A.  having  been  taken  in  execution  at  the  suit        [  ^^  1 
of  B.  a^nst  C.  an  interpleader  issue  was  directed,  to  ti^  whether  A. 
(plaintiff  in  the  issue)  had  any  property  in  the  goods  as   against  B. 
(defendant  in  the  issue)  : 

Held,  that  the  issue  on  plaintiff's  part  was  maintained  hy  showing  a  lien 
on  the  goods  for  money  due  to  him  from  C. 

This  was  an  interpleader  issue,  directed  by  a  Judge,  and  the 
declaration,  in  assumpsit  on  a  wager,  stated  the  question  between 
the  parties  to  be :  "  Whether  the  plaintiff  had  any  property,  as 
against  the  defendant  in  this  suit,  in  certain  goods  and  chattels 
theretofore  seized  by  the  Sheriff  of  Essex  by  virtue  of  a  writ  of 
^fieri  facias  issuing  out  of  the  Court  of  Queen's  Bench  at  West- 
minster, in  a  suit  wherein  the  defendant  in  this  suit  was  plaintiff, 
and  one  William  Bowe  was  defendant."  The  now  plaintiff  averred 
'' that  he  had  some  property  in  the  said  goods "  ''as  against 
the  said  defendant  in  this  suit  *'  at  the  time  of  the  seizure :  the 
defendant,  by  his  plea,  maintained  the  negative:  and  thereon 
issue  was  joined. 

On  the  trial,  before  Coleridge,  J.,  at  the  Essex  Summer  ^Assizes,  [  *693 1 
1846,  it  appeared  that  William  Bowe,  having  obtained  an  advance  of 
money  from  the  plaintiff,  deposited  the  goods  in  question  (building 
materials)  on  the  plaintiff's  premises  as  a  security,  and  signed 
a  memorandum  addressed  to  the  plaintiff,  stating  that,  in  con- 
sideration of  plaintiff  having  given  cash  for  several  bills  of 
exchange  bearing  Bowe's  signature,  he,  Bowe,  deposited,  with  that 
memorandum,  about   5,000  slates,  &c.  (specifying  the   goods  (i), 

(1)  It  was  made  a  point,  on  the  different  goods  had  been  substituted 
ensuing  argument  in  Banc,  that,  after  (with  the  plaintiff's  consent)  for  those 
the    agreement    was    entered    into,      specified;  but  the  Court  said  it  did 
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BooBRs  which  were  stated  to  be  then  on  plaintiff' s  land  at  Maryland  Point, 
Kbnnay.  Stratford,  Essex),  ''as  collateral  security  for  any  sum  of  money 
now  due  or  owing,  or  which  may  become  due  "  &c.,  "  by  virtue  of 
any  bill  of  exchange  "  &c.;  "  and  I  further  authorise  you,  on  default 
or  non-payment "  &c.,  "  to  sell,  by  private  or  public  sale,  the  whole 
of  the  foregoing  articles  named,"  "  and  account  to  me"  &c.  It  was 
contended,  on  the  plaintiff's  part,  that,  under  these  circumstances, 
he  had  a  ''  property*'  in  the  goods,  as  against  the  defendant,  within 
the  meaning  of  the  issue.  For  the  defendant,  it  was  urged  that  the 
plaintiff  had  a  lien  only,  and  that  the  sheriff  might  sell  the  goods, 
subject  to  such  lien.  A  verdict  was  found  for  the  defendant,  and 
leave  given  to  move  to  enter  a  verdict  for  the  plaintiff. 

M.  Chambers,  in  Michaelmas  Term,  1845,  obtained  a  rule  nisi 
accordingly. 

Pearson  now  showed  cause  : 

The  issue,  here,  whether  the  plaintiff  had  any  **  property,"  raises 
[  *594  j  precisely  the  *same  question  as  when  a  defendant  in  detinue  pleads 
that  the  goods  are  not  the  goods  of  the  plaintiff.  It  was  said  in 
Lane  v.  Teicson  (i)  (cited  in  moving  for  the  present  rule)  that,  under 
such  a  plea  in  detinue,  lien  might  be  shown  ;  but  that  is  no  longer 
considered  to  be  the  law :  Mason  v.  Faimell  (2)  (recognised  by  this 
Court  in  JVliitehead  v.  Harrison  (8)),  Bamewall  v.  WiUiams  (4).  In 
this  respect  the  plea  in  detinue,  denying  property,  differs  from  the 
plea  of  Not  possessed  in  trover,  where,  the  plaintiff's  title  depending 
on  right  of  property  and  right  of  possession,  the  plea  Not  possessed 
puts  both  in  issue:  White  v.  Teal (6).  In  the  present  case,  there- 
fore, the  question  was  whether  the  title  to  the  goods  was  in  the 
plaintiff ;  not  whether  he  had  or  had  not  a  lien  upon  them :  nor 
was  this  material ;  for,  according  to  the  law  laid  down  in  2  Tidd's 
Prac.  1008  (9th  ed.)»  the  sheriff  had  authority  to  seize  the  goods, 
subject  to  the  lien. 

M.  Chambers,  contra  : 
The  question  was,  whether  the  plaintiff  had  "any  property"  in 
these  goods  as  against  the  now  defendant ;  and  he  proved  a  special 
property  by  lien.     That  was  a  property  within  the  meaning  of  this 

not  appear  by  the  note  of  the  learned  (1)  12  Ad.  &  El.  116,  note  (a). 

Judge  who  tried  the  cause  that  this  (2)  12  M.  &  W.  674,  684. 

point  had  arisen  at  the  trial.     Nothing  (3)  6  Q.  B.  423,  432. 

ultimately  turned  upon  it.    Tapfidd  v.  (4)  7  Man.  &  G.  403. 

Hillmav,  6  Man.  &  G.  245,  was  cited.  (5)  12  Ad.  &  El.  106. 


VOL.  Lxxii.]         1846.     Q.  B.     9  Q.  B.  694—696.  386 

issue :  and  it  defeated  the  right  to  seize ;  for  it  has  been  expressly      Boobbs 
held,  in  Legg  v.  Evans  (i),  that  goods  on  which  one  man  has  a  lien      esnvay. 
cannot  be  seized  under  another's  execution.    In  2  Tidd's  Pract. 
lOOSy  the  doctrine  laid  down  is  that ''  goods  pawned  may  be  taken 
on  an  execution  against  the  pawner,  upon  satisfaction  *of  the      t  *^^^  ] 
pledge."    Till  then,  the  property  of  the  pawnee  is  not  devested. 
The  nature  of  lien,  as  a  special  property,  is  illustrated  hy  Richards  v. 
Synwns  (2) ;  and  this  Court  there  held  that  in  tro\rer  the  plea  deny- 
ing property  is  supported  by  proof  that  defendant  has  a  property 
in  the  nature  of  lien ;  the  question  raised  by  the  plea  being  whether 
the  plaintiff  has  any  property  as  against  the  defendant,  and  the 
right  proved  being  a  special  property  in  the  defendant  as  against 
the  plaintiff.     It  is  true  that,  in  Mason  v.  Farnell  (3),  a  distinction 
was  drawn  between  trover  and  detinue  as  to  the  effect  of  a  plea  of 
Not  possessed :  but  the  language  of  the  Court,  there,  is  in  favour 
of   the  present  plaintiff;    for  it  is  said:    "In  order  to  maintain- 
detinue,  it  is  not  necessary  that  he  "  (the  plaintiff)  '*  should  have- 
the  entire  property  in  the  goods.    A  plaintiff  entitled  to  a  share  of 
a  chattel  may  maintain  this  action.      That  was  decided  by  th& 
Queen's  Bench  in  Broadhent  v.  Ledward  "  (4). 

(Pearaon  suggested  that  Leggy.  Evans  (i)  differed  from  thepresent 
case,  because  the  action  there  was  not  between  parties  contesting 
the  title  to  property,  but  between  the  sheriff  and  a  party  claiming 
right  of  possession  as  against  him.) 

Lord  Dbnman,  Ch.  J. : 

Legg  v.  Evans  (1)  was  a  case  much  considered,  and  is  directly  in 
point. 

Pattbson,  J. : 

Parke,  B.  said  there  that  ^'  any  person  having  a  right  to  the 
possession  of  goods  may  bring  ^trover  in  respect  of  the  conversion  [  *696  ] 
of  them,  and  allege  them  to  be  his  property : "  and  lien,  as  an 
immediate  right  of  possession,  was  held  to  constitute  such  a 
property.  The  other  questions  which  have  been  touched  upon 
do  not  arise  in  this  case. 

Williams,  J.  concurred  (5).  »  1     »    7  ^ 

'  Rule  absolute, 

(1)  55  B.  £.  490  (6  M.  &  W.  36).  (4)  52  B.  B.  321  (11  Ad.  &  El.  209). 

(2)  S  Q.  B.  90.  (5)  Wightman,  J.   was   sitting   at 

(3)  12  M.  &  W.  674.  Nisi  Prius. 

R.R. — ^VOL.  Lxxn.  26 
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w*«.  BAENETT  v.   COX  and  Another. 
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I-  ^^    -I  The  time  limited  for  bringing  actions  against  justices  of  a  metropolitan 

police  district  in  respect  of  a  conviction  under  stat.  2  &  3  Yict.  c.  47,  s.  18, 
made  in  exercise  of  the  jurisdiction  given  them  by  stat  3  &  4  Vict.  c.  84, 
8.  6,  is  three  calendar  i^onths,  the  period  prescribed  by  stat  2  &  3  Vict* 
c  71,  s.  53  (1),  and  not  six  calendar  months,  the  period  given  by  stat. 
10  Geo.  IV.  c.  44,  s.  41  (2). 

The  Metropolitan  Police  Acts  above  mentioned  are  not  local  and  personal  (3) 
within  the  meaning  of  stat  6  &  6  Vict.  o.  97,  s.  6 ;  and  therefore  the  times 
limited  by  the  statutes  respectively  for  the  bringing  of  actions  are  not 
altered  by  that  clause. 

Tbespass  for  an  assault  and  false  imprisonment.    Plea,  Not 
guilty,  by  statute. 
[  *618  J  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  ^Middlesex 

sittings  after  last  Trinity  Term,  it  appeared  that  the  defendants 
were  magistrates  of  the  county  of  Middlesex,  appointed  to  act  for 
the  Uxbridge  Police  Court  division,  under  stat.  8  &  4  Yict.  c.84  (4), 
which  recites  stats.  2  &  8  Yict.  c.  47  (s)  and  2  &  3  Yict.  c.  71  (6),  and 
enacts  (by  sect.  2)  "  that  it  shall  be  lawful  for  her  Majesty  "  ''  from 
time  to  time  to  constitute  within  the  metropolitan  police  district  so 
many  Police  Court  divisions  as  to  her  Majesty  shall  seem  fit,"  to 
define  their  extent,  to  alter  their  number  and  extent  from  time  to 
time,  and  ''  to  assign  a  division  to  each  of  the  Police  Courts  already 
established,  and  to  establish  a  Police  Court  for  each  of  the  other 
divisions :"  and  that  the  plaintiff  had  been  summarily  convicted  by 
the  defendants,  under  sect.  18  of  stat.  2  &  8  Yict.  c.  47,  of  having 
incited  one  Cook  to  resist  a  police  officer  in  the  execution  of  his 
duty.  The  conviction  imposed  a  penalty,  and  (under  sect.  77  of 
this  statute)  commitment  for  fourteen  days  in  default  of  payment ; 
and  the  plaintiff,  not  paying,  was  committed;   which  was  the 

(1)  Bepealed  by  Public  Authorities  renders  it  unnecessary  to  consider 
Protection  Act»  1893  (56  &  57  Yict.  whether  the  Metropolitan  Police  Acts 
c  61),  s.  2.  are  public  general  Acts  within  the 

(2)  Bepealed  by  8.  L.  R.  Act,  1873.  meaning  of  sect.  2  (c).— A.C. 

(3)  See  this  question  discussed  by  (4)  '*  For  better  defining  the  powers 
Bowen,  L.J.  in  Beg,  v.  London  County  of  justices  within  the  metropolitan 
CvuncU  [1893]  2  Q.  B.  454,  464,  63  police  district."  See  stat.  10  Geo.  IV. 
L.  J.  Q.  4,  9,  where  this  case  is  cited,  c.  44. 

TJ}X)n  the  questions  of  limitation  and  (5)  *'For    further    imph)ying    the 

notice  of  action  the  case  is  obsolete:  police  in  and  near  the  metropolis." 

see  Public  Authorities  Protection  Act,  See  sect.  2. 

1893  (66  &  67  Vict.  c.  61),  ss.  1  and  2.  (6)  "  For    regulating     the    Police 

The  express  repeal  by  sect.  2  of  that  Courts  in  the  metropolis." 

Act  of  sect.  53  of  2  &  3  Vict  c.  71, 
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imprisonment  now  complained  of.  The  fact  was  shown  to  have  Babvett 
occurred  within  six  hut  not  within  three  calendar  months  before  the  ooz. 
action  was  brought :  and  on  this  ground  the  Lord  Chief  Justicb 
directed  a  nonsuit,  it  being  enacted,  by  sect.  58  of  stat.  2  &  8  Vict. 
c.  71,  **  That  no  action,  suit,  or  information,  or  any  other  proceed- 
ing of  what  nature  soever,  shall  be  brought,  commenced,  or 
prosecuted  against  any  person  for  anything  done  or  omitted  to  be 
done  in  pursuance  of  this  Act,  or  in  the  execution  of  *the  powers  or  [  *619  ] 
authorities  under  this  Act,  unless  twenty  days'  previous  notice  " 
&Q.  shall  be  given  &c.,  **  nor  unless  such  action,"  &c.  **  shall  be 
brought  or  commenced  within  three  calendar  months  next  after  the 
act  committed :"  and,  by  sect.  6  of  stat.  8  &  4  Vict.  c.  84,  "  That 
any  two  justices  of  the  peace  having  jurisdiction  within  the  metro- 
politan police  district  shall  have,  while  sitting  together  publicly  in 
the  Court "  &c.  "  used  "  &c.  ''  in  any  part  of  the  said  district  within 
the  limits  of  their  commission,  except  in  the  divisions  to  be  assigned 
to  the  Police  Courts  already  established,"  '*  all  the  powers,  privileges, 
and  duties  which  any  one  magistrate  of  the  said  Police  Courts  has 
while  sitting  in  one  of  the  said  Courts  by  the  two  recited  Acts  "  **  or 
either  of  them." 

Bramwell  now  moved  for  a  new  trial : 

The  action  was  in  time.  By  the  Metropolitan  Police  Act, 
10  Geo.  IV.  c.  44,  s.  41, ''  all  actions  and  prosecutions  to  be  commenced 
against  any  person  for  anything  done  in  pursuance  of  this  Act  shall 
be  laid  and  tried  in  the  county  where  the  fact  was  committed,  and 
shall  be  commenced  within  six  calendar  months  after  the  fact  com- 
mitted, and  not  otherwise."  Stat.  2  &  8  Vict.  c.  47,  s.  79,  incor- 
porates that  Act  with  stat.  10  Geo.  IV.  c.  44,  and  enacts ''  that  all  the 
provisions  of  the  said  Act,  except  so  far  as  is  herein  otherwise  pro- 
vided, shall  extend  to  this  Act,  and  to  all  things  done  in  execution 
of  this  Act."  By  stat.  2  &  8  Vict.  c.  71,  s.  58  (the  clause  relied  on 
for  the  defendants),  no  action  &c.  is  to  be  brought,  commenced,  or 
prosecuted  *'  for  anything  done  or  omitted  to  be  done  in  pursuance 
of  this  Act,  or  in  the  execution  of  the  powers  and  authorities  under 
this  Act,"  unless  ^brought  &c.  within  three  calendar  months  next  [  *620] 
after  the  fact  committed ;  and,  by  sect.  56,  this  Act,  and  the  two 
before  mentioned,  are  to  ''be  construed  together  as  one  Act." 
Nothing  in  the  two  former  statutes  is  expressly  repealed  :  there  is 
an  implied  repeal  of  provisions  which  might  affect  transactions 
expressly  regulated  by  the  present  Act,  and  are  inconsistent  with  it, 

26—2 
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BARirsrr  but  nothing  further.  In  Hazeldine  v.  Grove  (i),  which  may  appear 
Cox.  to  be  an  authority  for  the  defendants,  the  Coubt  (as  Maulb,  J. 
stated  the  case  in  Eliot  v.  Allen  (2) )  decided  only  that  a  police 
magistrate  acting  under  stat.  2  &  8  Yict.  c.  71,  was  within  the  pro- 
visions of  sect.  58,  though  exercising  only  the  common  functions  of 
a  justice  of  peace,  and  not  such  as  were  peculiar  to  a  police  magis- 
trate: and  the  reason  given  by  Lord  Denman,  Ch.  J.  was  that, 
where,  by  appointment  under  a  statute,  the  same  pers6n  acquired 
the  powers  of  a  police  justice  and  of  an  ordinary  magistrate,  it  was 
inconvenient  to  attempt  a  distinction  between  the  two  authorities 
for  the  purpose  of  excluding  or  admitting  a  statutory  protection. 
Here  the  defendants  were  exercising  an  authority,  under  ptat.  2  &  3 
Vict.  c.  47,  sects.  18  and  77,  which  they  would  not  have  had  under 
stat.  2  &  8  Yict.  c.  71 ;  therefore  the  peculiar  limiting  clause  of  that 
Act  does  not  apply,  and  reference  must  be  had  to  the  unrepealed 
protecting  clause,  stat.  10  Geo.  IV.  c.  44,  s.  41,  which,  by  the  opera- 
tion of  stat:  8  &  4  Vict.  c.  84,  s.  6,  extends  to  the  magistrates  whose 
powers  are  defined  by  that  Act. 

[  •621  ];  But,  further,  it  is  a  question  whether  the  three  months'  *limitation 
be  not  abolished  by  stat.  5  &  6  Vict.  c.  97,  s.  6,  which,  after  reciting 
that  "  divers  Acts  commonly  called  public  local  and  personal,  or 
local  and  personal  Acts,  and  divers  other  Acts  of  a  local  and  personal 
nature,  contain  clauses  limiting  the  time  within  which  actions  may 
be  brought  for  anything  done  in  pursuance  of  the  said  Acts 
respectively,"  enacts  that  the  period  within  which  any  action  may 
be  brought ''  for  anything  done  under  the  authority  or  in  pursuance 
of  any  such  Act  or  Acts  shall  be  two  years,"  and  repeals  every 
enactment  by  which  any  other  period  of  limitation  is  appointed. 
The  Police  Acts  now  in  question  are  framed  for  the  exigencies  of  a 
particular  district,  containing,  it  is  true,  two  or  three  millions  of 
people  ;  but,  if  that  consideration  had  weight,  it  would  be  difficult 
to  say  where  the  line  between  general  and  local  Acts  should  be 
drawn.  The  jurisdiction  under  stat.  8  &  4  Vict.  c.  84,  s.  6,  may  be 
a  very  circumscribed  one;  By  stat.  10  Geo:  IV:  c.  44,  s.  44,  it  is 
expressly  declared  "  that  this  Act  shall  be  deemed  and  taken  to  be 
a  public  Act ;"  which  shows  that  the  Legislature  did  not  regard 
such  Acts  as  public  independently  of  positive  enactment.  The 
Building  Act  of  14  Geo.  Ill:  c.  78  (at  least  in  part),  and  the  Sand- 
wich Court  of  Requests  Act,  1  stat.  47  Geo.  III.  c:  xxxv.  (local  and 
personal,  public),  have  been  held  to  come  within  the  description 
(1)  3  Q.  B.  997.  (2)  68  E.  B,  652  (1  C.  B,  18,  37). 
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*'  Acts  of  a  local  and  personal  nature ''  in  sects.  8  and  6  of  stat.  5  &  6      Babnstt 
Vict,  c;  97:  Richards  y.  Easto  (i),  Cock  v.  Gent  (2).  Cox. 

Cur.  adv.  vult. 

Lord  Denman,  Cb.  J.,  on  a  subsequent  day  of  tbe  Term  (November 
16tb),  delivered  tbe  judgment  of  tbe  Coubt  : 

Tbis  was  an  action  against  two  magistrates  of  tbe  county  of  [  ^22  ] 
Middlesex  for  a  committal  upon  a  conviction  under  stat.  2  &  8  Vict. 
c.  47,  s.  18.  Tbe  plaintiff  was  nonsuited  at  tbe  trial  because  tbe 
action  was  not  commenced  witbin  tbree  montbs  after  tbe  cause  of 
action  arose :  and  be  bas  moved  for  a  rule  nisi  for  a  new  trial  on 
the  ground  tbat  tbe  nonsuit  was  wrong.  It  is  decided  tbat,  if  tbe 
plaintiff  bad  been  committed  by  a  police  magistrate  appointed 
under  stat.  2  &  8  Vict.  c.  71,  bis  rigbt  of  action  would  be  barred  at 
the  end  of  tbree  months :.  Hazeldine  v.  Grove  (8).  The  defendants 
were  not  so  appointed,  but  were  two  magistrates  acting  under  stat. 
8  &  4  Vict.  c.  84,  s.  6,  by  which  it  is  enacted  tbat  two  magistrates 
of  the  county  acting  in  certain  parts  of  tbe  metropolitan  police 
district,  for  which  no  police  magistrate  has  been  appointed,  shall 
have  all  the  powers,  privileges  and  duties  of  police  magistrates 
acting  under  stat.  2  &  8  Vict.  c.  47,  and  c.  71.  Tbe  defendants, 
therefore,  having  all  tbe  privileges  of  a  police  magistrate  by  virtue 
of  tbe  last  mentioned  statute,  have  tbe  privilege  of  tbe  limitation 
of  tbree  montbs  to  bar  actions  against  them  which  a  police 
magistrate  would  have  bad. 

It  is  contended,  secondly,  tbat  tbe  statutes  above  mentioned 

relating  to  the  metropolitan  police  are  either  ''  commonly  called 

public  local  and  personal,"  or  are  ''  of  a  local  and  personal  nature," 

within  stat.  5  &  6  Vict.  c.  97,  and  so  repealed  as  to  the  limitation  of 

three  montbs.    But  we  are  of  opinion  that  tbe  statutes  in  question 

are  not  witbin  stat.  6  &  6  Vict.  c.  97.    They  are  classed  with  tbe 

public  and  general  Acts,  and  not  *witb  tbe  public,  local  and       [  *628 1 

personal,   according  to  the  division  directed   by  the  Houses  of 

Parliament,  as  mentioned  in  liicliards  v.  Eaato  (4) :  and  they  are  not 

in  our  judgment  of  a  local  and  personal  nature  witbin  tbe  meaning 

of  stat.  5  &  6  Vict.  c.  97,  considering  the  public  importance  of  the 

rights  tbat  they  maintain,  and  tbe  generality  of  their  application 

to  all  tbe  Queen's  subjects  witbin  the  metropolitan  police  district. 

Therefore  there  will  be  no  rule.  ,.  1      ^      , 

Hide  refused. 

(1)  15  M.  &  W.  244.  (3)  3  Q.  B.  997. 

(2)  12  M.  &  W.  234.  (4)  15  M.  &  W.  at  p.  251. 
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w*«.  In  the  Matter  op  SHUTTLEWORTH. 

Nov,  17. 
(9  Q.  B.  651—663 ;  S.  C.  16  L.  J.  M.  C.  18 ;  11  Jur.  41 ;  2  New  Sess.  Cas.  470.) 

[  ^1  ]  Under  stat.  8  &  9  Vict.  c.  100,  ss.  45,  46,  echedules  (B.),  (0.)  (1),  an  order 

for  confinement  of  a  lunatic  in  a  licensed  house  is  not  necessarily  invalid  if 
the  party  giving  it  does  not  insert  statements  as  to  all  the  particulars  in 
schedule  (B.)>  or  state  expressly  that  he  does  not  know  them. 

It  is  a  sufficient  statement,  as  to  the  '*  special  circumstances,"  **  preyent- 
ing  the  insertion  of  any  of  above  particulars,"  that  the  lunatic  is  *'  constantly 
watched  by  an  attendant  whom  she  fears." 

Under  schedule  (C.)  a  medical  certificate  is  sufficient  which  states,  as 
grounds  for  the  opinion  that  the  party  is  insane,  "that  she  labours  under 
delusions  of  various  kinds; "  and  "  that  she  is  dirty  and  indecent  in  the 
extreme." 

A  medical  practitioner,  signing  the  certificate,  instead  of  the  words  "  from 
the  following  fact  or  facts,"  inserted,  '*  from  the  conversation  I  have  had 
this  day  with  the  said  "  lunatic.    Held  sufficient,  without  more. 

Where,  on  return  to  a  habeas  corpus,  it  is  stated  that  the  party  oonfinfld 
is  of  unsound  mind,  and  unfit  and  unsafe  to  be  at  large,  the  Court  will  not 
order  such  party  to  be  discharged  from  a  licensed  house,  though  the  order 
and  certificates  be  not  such  as  to  fulfil  the  requisites  of  stat.  8  ft  9  Yict. 
a  100,  ss.  45,  46,  and  schedules  (B.),  (C). 

A  WRIT  of  habeas  corpus  issued,  directed  to  John  Gideon  Millingen, 
commanding  him  to  bring  up  the  body  of  Martha  Eliza  Bhoda 
Shuttleworth,  together  with  the  cause  &c. 

Beturn.  ''  That  the  said  Martha  Eliza  Bhoda  Shuttleworth  " 
"  was  delivered  into  my  custody  on  the  9th  day  of  August  now  last 
past,  and  hath  from  thence  been,  and  still  is,  in  my  custody  :  and 
that  the  cause  of  her  being  taken  into  my  custody,  and  detained  in 
my  custody  from  thence  hitherto,  was,  and  ever  since  has  been,  and 
still  is,  that  she,  the  said  M.  E.  B.  S.,  at  the  time  of  her  being  taken 
and  received  into  my  custody  as  aforesaid,  was,  and  ever  since  has 
been,  and  still  is,  a  person  of  unsound  mind,  memory  and  under- 
standing, and  incapable  of  governing  herself  or  her  property,  or 
managing  her  affairs,  and  unfit  and  unsafe  to  be  at  large.  And  I 
hereby  further  humbly  certify  and  return  that  the  house  in  which 
the  said  M.  E.  B.  8.  hath  been  detained,  ever  since  she  hath  been 
in  my  custody  as  aforesaid,  is  a  house  called  "  &c.,  *'  situate  at "  &c. ; 
''  and  that  the  said  house,'* ''  before  and  at  the  time  of  my  receiving 
the  said  M.  E.  B.  S.  into  my  custody  as  aforesaid,  was,  and  still  is, 
[  *662  ]  a  house  duly  licensed  *by  her  Majesty's  Commissioners  in  Lunacy 
to  be  kept  by  me,  the  said  J.  G.  Millingen,  and  my  partner  in 
business  John  Parkin,  a  member  of  the  Boyal  College  of  Surgeons, 
as  a  house  for  the  reception  of  private  lunatics,  according  to  the 

(1)  See  now  Lunacy  Act,  1890  (5:J  &  54  Vict.  c.  5),  ss.  4,  28,  and  Sch.  IL— 
A.  C. 
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form  of  the  statute  "  &c.  "  And  I  hereby  further  humbly  certify  and        in  re 
return  that,  at  the  time  of  my  receiving  the  said  M.  E.  B.  8.,  into      ^obth?" 
my  custody  as  aforesaid,  I  received  with  her  an  order  for  her 
reception  under  the  hand  of  J.  G.  Bowlatt ;   which  order  is  as 
follows. 

"I,  the  undersigned,  hereby  request  yoa  to  receive  Martha 
Elizabeth  Rhodes,  a  person  of  unsound  mind,  as  a  patient  into  your 
house.     Subjoined  is  a  statement  respecting  the  said 

"  Signed.    Name      -        -        -     J.  C.  Bowlatt,  M.A. 

(Assistant  Minister  of  St.  Peter's, 
Occupation  (if  any)   .        -        .  |     p.^^.^^ 

Place  of  abode  -        -        -     86,  Lower  Belgrave  Street. 


Degree  of  relationship  (if  any),  or 
other  circumstances  of  con- 
nection with  the  patient 


As  clergyman  of  the  parish,  find- 
ing her  in  a  most  deplorable 
and  indecent  condition.*' 


Name  of  patient,  with  Christian  i   ,  „  ^ 

..       .,  tMabtha  Elizabeth  Bhodbs. 

name  at  length      •        -        -  ' 

Sex  and  age      .        -        -        -    Female. 
Married,  single  or  widowed        -     Single. 

Condition  of  life,  and  previous  |  Derives  her  income  from  a  settle- 
occupation  (if  any)         -        -  )     ment  upon  her. 
Previous  place  of  abode     -        -    Upper  Eaton  Street,  Pimlioo. 
Beligious  persuasion,  so  far  as 

known.        -        -        - 
Duration  of  existing  attack 
Whether  first  attack 
Age  (if  known)  on  first  attack    - 
Whether  subject  to  epilepsy 
Whether  suicidal  or  dangerous  ^ 

to  others       -        -        -        -  / 
Previous  places  of  confinement  \ 

(if  any)         -        •        .  •      -  J 
Whether  found  lunatic  by  inquisi-  \  [653] 

tion,  and  date  of  commission  -  i 
Special   circumstances   (if  any) 

preventing  the  patient  being 

examined,    before  admission, 

separately,    by    two  medical 

practitioners  .... 
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inie        Special  circumstances    (if  any)'i   ^  .  ...        i.  u  j  i. 

Shuttle-  ..     ,,    .        ,.        .  Being  constantly  watched  by  an 

WO.TH.  preventingthemsertion  of  any        ^^^^^^^^  ^^^^  ^^  ^^^ 

of  above  particulars        -        . ' 

Signed.    Name  -        -    J.  C.  Rowlatt. 

Dated  this  fourth  day  of  August,  1846. 
To  Messrs.  Parkin  and  Millingen,  Proprietors 
of  York  House,  Battersea." 

**  And  that  I  did  also,  at  the  same  time,  receive  with  the  said 
M.  E.  B.  S.  two  medical  certificates,  one  under  the  hand  of  one 
Thomas  Willmott,  and  the  other  under  the  hand  of  one  William 
Griffith.  Which  said  medical  certificate  of  the  said  Thomas  Willmott 
is  as  follows. 

"  I,  Thomas  Willmott,  being  a  surgeon  and  apothecary  duly 
qualified,  hereby  certify  that  I  have  this  day,  separately  from  any 
other  medical  practitioner,  visited  and  personally  examined  Martha 
Elizabeth  Rhodes,  the  person  named  in  the  accompanying  state- 
ment and  order ;  and  that  the  said  M.  E.  B.  is  a  person  of  unsound 
mind,  and  a  proper  person  to  be  confined ;  and  that  I  have  formed 
this  opinion  from  the  following  fact ;  viz.  that  she  labours  under 
delusions  of  various  kinds ;  that  she  is  dirty  and  indecent  in  the 
extreme. 

(Signed)  Name.    Thomas  Willmott. 
Place  of  abode.    17,  Upper  Eaton  Street. 
Dated  this  4th  day  of  August,  1846." 

''  And  which  said  medical  certificate  of  the  said  William  Griffith 
is  as  follows. 

"  I,  William  Griffith,  being  a  surgeon,  hereby  certify  that  I  have 
r  *664  ]  this  day,"  &c.  (as  in  the  other  certificate) :  *'*  and  that  I  have 
formed  this  opinion  from  the  conversation  I  have  had  this  day  with 
the  said  Martha  Elizabeth  Rhodes. 

Signed.    Name.    William  Griffith. 

Place  of  abode.    31,  Lower  Belgrave  Street. 

Dated  this  4th  day  of  August,  1846." 

"  And  I  hereby  further  humbly  certify  and  return  that  the  said 
person  in  the  said  order  and  medical  certificates  called  Martha 
Elizabeth  Rhodes,  and  the  said  person  in  the  said  writ  hereunto 
annexed  called  Martha  Eliza  Rhoda  Shuttle  worth,  are  one  and  the 
same  person,  and  not  other  or  different.  And  that  the  said  M.  E.  R.  S. 
was  received  by  me  into  my  custody  on  the  said  9th  day  of  August 
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last,  under  and  by  virtue  of  the  eaid  order  and  medical  certificates, 
and  under  the  authority  of  the  statute  8  &  9  Vict.  c.  100  (i). 

*'  And  I  further  humbly  certify  and  return  to  the  annexed  writ 
to  me  directed,  that  above  are  the  causes  why  I  received  into  my 
custody,  and  have  hitherto  detained,  and  still  do  detain,  the  said 
M.  E.  B.  S.  in  my  custody ;  and  that  I  now  have  the  body  of  the 
said  M.  E.  B.  S.  before  our  lady  the  Queen,"  &;c. 


In  re 
Shuttlk- 

WOBTH. 


«7.  H,  Parry  now  moved  that  M.  E.  B.  Shuttle  worth  should  be 
discharged : 

The  order  and  certificates  are  insufficient,  not  fulfilling  the 
requisites  of  stat.  8  &  9  Vict.  c.  100  (2),  s.  45,  Schedules  (B.)  and 


(1)  Eepealed  by  Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  8.  342. 

(2)  Stat.  8  &  9  Vict.  c.  100,  s.  45, 
enacts:  '^Tliat  no  person  (not  a 
pauper),  whether  being  or  represented 
to  be  a  lunatic,  or  only  a  boarder  or 
lodger,  in  respect  of  whom  any  money 
shall  be  received  or  agreed  to  be 
received  for  board,  lodging,  or  any 
other  accommodation,  shall  be  received 
into  or  detained  in  any  licensed  house, 
and  no  person  (not  a  pauper)  shall 
be  received  into  or  detained  as  a 
lunatic  in  any  hospital,  without  an 
order  under  the  hand  of  some  pei*son 
according  to  the  form  *and  statiug  the 
particulars  required  in  schedule  (B.) 
annexed  to  this  Act,  nor  without  the 
medical  certificates,  according  to  the 
form  in  schedule  (C.)  annexed  to  this 
Act,  of  two  physicians,  surgeons,  or 
apothecaries  who  shall  not  be  in 
partnership,  and  each  of  whom  shall 
separately  from  the  other  have  per- 
sonally examined  the  person  to  whom 
it  relates,  not  more  than  seven  clear 
days  pieviously  to  the  reception  of 
such  person  into  such  house  or  ho8])ital, 
and  shall  have  signed  and  dated  the 
same  on  the  day  on  which  such  person 
shall  have  been  so  examined;  and 
every  person  who  shall  leceive  or 
detain  any  such  person  as  aforesaid  in 
any  such  house  or  hospital  as  aforesaid 
without  such  order  and  medical  certifi- 
cates as  aforesaid,  and  any  physician, 
surgeon,  or  apothecary  who  shall 
knowingly    sign    any   such    medical 


certificate  as  aforesaid  which  shall 
untruly  state  any  of  the  particulars 
required  by  this  Act,  shall  be  guilty  of 
a  misdemeanor." 

Sect.  46.  **  Provided  always,  and  be 
it  enacted,  That  every  physician, 
surgeon,  or  apothecar}'  signing  such 
certificate  shall  specify  therein  any 
fact  or  facts  (whether  arising  from  his 
own  observation  or  from  the  informa- 
tion of  any  other  person)  upon  which 
he  has  formed  his  opinion  that  the 
person  to  whom  such  certificate  lelates 
is  a  lunatic  or  an  insane  person,  or  an 
idiot,  or  a  person  of  unsound  mind." 

Schedule  (B.)  (referred  to  by  sect.  45). 
' '  Order  for  the  reception  of  a  private 
patient. 

**  I,  the  undersigned,  heieby  request 
you  to  receive  A.  B.  a  lunatic  {or  an 
insane  person,  or  an  idiot,  or  a  person 
of  imsound  mind),  as  a  patient  into 
your  house  (or  hospital).  Subjoined 
is  a  statement  respecting  the  said  A.B. 
(Signed)    Name. 

Occupation  (if  any). 
Place  of  abode. 
Degree  of  relationship  (if 
any),  or  other  circum- 
stances   of    connexion 
with  the  patient 
Name  of   patient,    with   Christian 

name  at  length. 
Sex  and  age. 

Married,  single,  or  widowed. 
Condition    of    life,     and    previous 
occupation  (if  any). 


[  'SSS,  n.  ] 
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In  re        (C),  and  s.  46  (i).   *The  mandatory  part  of  the  order  may  be  proper 
WORTH?     as  far  as  it  goes :  but  the  required  particulars  are  not  sufficiently 
[  *666  ]      stated.    As  to  several  there  is  no  statement  *at  all,  none  even  that 
[  'fise  J      tij^y  2j:e  unknown  to  the  party  making  the  order.    And  all  that  is 
said  as  to  the  ''special  circumstances  (if  any)   preventing  the 
insertion  of  any  of  above  particulars,"  is  **  being  constantly  watched 
by  an  attendant  whom  she  fears."    This  shows  no  reason  for  the 
absence  of  the  insertion :  as  to  some  of  the  particulars,  it  is 
impossible  that  such  a  circumstance  can  have  prevented  the  inser- 
tion ;  and  it  has  not,  in  fact,  prevented  the  inquiries  and  conversation 
[  •667  ]      upon  which  Griffith's  certificate  *is  founded.     This  application  waa 
originally  made  in  the  Bail  Court,  before  Patteson,  J.,  who  referred 
the  case  to  the  full  Court,  but  expressed  his  opinion  that,  where  no 
statement  is  annexed  to  any  particular,  the  words  ''  not  known," 
or  something  equivalent,  should  be  inserted. 

(Coleridge,  J. :  I  may  not  understand,  more  than  you  do,  how 
the  special  circumstances  at  the  end  prevented  the  insertion  of  the 
particulars :  but  can  we  see  that  the  statement  is  not  true  ?) 

Suppose  the  only  statement  had  been  that  the  party  making  the 
order  did  not  choose  to  inquire. 

FreyioiiB  place  of  abode.  or  hospital  by  situation  and  name,  if 

Beligious    persuasion,    so    far   as  any*)" 
known. 

[  656, 19.  ]          Duration  of  existing  attack.  Schedule  (C.)  (referred  to  by  sect.  45)* 

Whether  first  attack.  Form  of  Medical  Certificate  in  the 

Age  (if  known)  on  first  attack.  case  of  private  patients. 

Whether  subject  to  epilepsy.  *•  I           being  a  physician  wr  sur- 

Whether  suicidal  or  dangerous  to  geon,  or  an  apothecary,  duly  autho> 

others.  rised  to  practise  as  such,  hereby  certify* 

Preyiousplaceof  confinement  (if  any),  that  I  hare  this  day,  separately  from 

Whether  found  lunatic  by  inquisi-  any  other  medical  practitioner,  yisited 

tion,  and  date  of  commission.  and  personally  examined  A.  B.,  the 

Special     circumstances     (if    any)  person    named  in  the  accompanying 

preventing     the    patient    being  statement  and  order,  and  that  the  said 

examined,  before  admission,  sepa«  A.  B.  is  a  lunatic  (or  an  insane  person, 

rately,  by  two  medical   practi-  or  an  idiot,  or  a  person  of  unsound 

tiouers.  mind),  and  a  proper  person  to  be  oon- 

Special  circumstances  (if  any),  pre-  fined,  and  that  I  have  formed  this 

venting  the  insertion  of  any  of  opinion  from  the  following   fact    or 

above  particulars.  facts  ;  viz. 

(Signed)    Name.  (Signed)    Name. 

Dated  this            day  of            one  Place  of  abode, 

thousand  eight  hundred  and            .  Dated,"  &c. 

To             proprietor    {or    superin-  (1)  SeenowLimacyAct,lS90(d3&64 

tendent)  of           (describing  the  house  Yict.  c.  5),  ss.  4, 28»  and  Sch.  II.— A.  C. 
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(CoLRBiDOE,  J.:  That,  on  the  face  of  it,  would  have  been  an        in  re 
insuffioient  reason.    But  suppose  Mr.  Eowlatt  had  said  that  the      wobth.' 
lunatic  was  dumb  and  an  entire  stranger  to  him.) 

He  should  at  least  have  made  inquiry. 

(CoLBBiDOE,  J. :  Suppose  he  had  added  that  the  lunatic  had  only 
just  come  into  the  neighbourhood,  and  that  he  had  not  the  means 
of  making  inquiry.) 

Then  he  would  not  be  warranted  in  depriving  a  party  of  liberty. 

(Eblb,  J.:  The  assumption  is  that  the  party  is  manifestly 
lunatic. 

CoLBRiDGE,  J. :  Some  of  the  particulars  can  be  stated  only  by  a 
medical  practitioner.) 

That  is  not  so  as  to  all.  Further,  the  certificates  are  insufficient. 
The  provisions  of  stat.  8  &  9  Vict.  c.  100,  ss.  45,  46,  appear  to  have 
been  enacted  in  consequence  of  the  insufficiency  of  those  of  stat. 
2  &  8  Will.  lY.  c.  107,  s.  28,  and  Schedule  (0.),  which  required 
merely  a  certificate  that  the  party  was  of  unsound  mind  and  a 
proper  person  to  be  confined.  The  first  certificate  gives,  as  the 
ground  of  Wilmott's  opinion,  only  the  facts  that  the  party  "labours 
under  delusions  of  various  kinds,'*  and  "  is  dirty  and  indecent  in  the 
extreme."  The  first  of  these  is  indefinite,  and  states  little  else  than 
a  conclusion  as  to  the  insanity :  the  delusions  should  be  ^specified.  [  *66S  ] 
As  to  habits  of  dirt  and  indecency,  they  may,  when  coupled  with 
other  facts,  show  insanity ;  but  not  when  standing  alone. 

(CoLBfiiDOE,  J. :  Suppose  from  such  facts  a  medical  man  infers 
insanity. 

LoBD  Denman,  Gh.  J. :  The  protection  intended  is  double, 
against  improper  confinement  and  against  danger  from  a  lunatic 
being  unrestrained.) 

But  the  Court  ought  to  have  the  means  of  judging :  some  facts,  at 
any  rate,  would  be  insufficient.  In  the  second  certificate  the  words 
of  the  statute  are  departed  from.  The  medical  practitioner  was  not 
authorised  to  strike  out  the  words  *'  fact  or  facts,*'  selected  by  the 
Legislature,  and  substitute  his  own.    Nor  can  a  conversation  be  a 
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In  re        fact  of  the  kind  contemplated  by  the  Legislature.    Besides,  the 

WORTH.      particulars  of  the  conversation  not  being  shown,  the  statement 

really  amounts  only  to  a  repetition  of  the  opinion  that  the  party 

appeared  to  be  insane.    If  this  be  a  compliance  with  the  statute, 

the  alleged  lunatic  is  wholly  in  the  power  of  the  medical  practitioner. 

(GoLEBiDGE,  J.:  By  sects.  61,  62,  &c.,  the  houses  must  be  visited : 
so  that  the  power  is  not  wholly  with  the  medical  practitioner. 
Besides,  I  am  not  prepared  to  concede  that,  if  the  certificates  be 
deficient,  we  are  to  discharge.  The  return  states  that  the  lunatic  is 
unfit  and  unsafe  to  be  at  large.  I  recollect  a  case  which  was  twice 
before  me.  A  magistrate  had  improperly  sent  a  lunatic  to  the 
Han  well  asylum.  I  remanded  the  party  till  I  could  be  satisfied  as 
to  her  state ;  and  I  found  that  she  ought  to  be  confined.  The  case 
is  somewhat  analogous  to  that  of  an  insufiicient  commitment; 
where,  if  we  are  satisfied  that  the  party  ought  to  be  committed, 
we  recommit.) 

Perhaps  the  analogy  of  a  conviction  is  closer. 

[  *669  ]  (GoLERiDOB,  J. :  Your  argument  seems  to  come  to  *this :  that, 

although  we  saw  that  a  party  was  a  raving  and  dangerous  lunatic, 
we  ought  to  discharge  him  if  the  order  or  certificates  were 
deficient.) 

In  that  case,  the  Court  would  be  under  the  necessity,  however 
inconvenient,  of  allowing  the  lunatic  his  common  law  right  of 
liberty. 

(Lord  Denman,  Ch.  J. :  Is  not  the  confining  of  a  dangerous  lunatic 
also  founded  on  common  law  principles  ?) 

That  would  give  any  individual  a  right  to  exercise  his  discretion 
as  to  confining  an  alleged  lunatic. 

(Coleridge,  J. :  In  strictness,  the  lunatic  should  be  personally  in 
Court.) 

The  allegation  in  the  return  ought  not  to  be  conclusive. 

(Erle,  J. :  Under  stat.  56  Geo.  III.  c.  100,  s.  3,  you  might  have 
disputed  its  truth.) 
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It  is  at  any  rate  important  that  the  Court  should  now  decide  upon        in  re 
the  legality  of  the  certificates.  Shuttle- 


WORTH. 


(Erle,  J.  :   If  there  has  been  an  unauthorised  certifying  or 
receiving,  that  is  a  misdemeanour.) 

The  return  alone  is  now  before  the  Court.  If  nothing  were  returned 
but  that  the  party  was  a  dangerous  lunatic,  the  Court  would  surely, 
in  order  to  follow  out  the  policy  of  the  Legislature,  hold  that 
insufiGcient.  The  party  might  be  discharged  on  this  return  and 
immediately  placed  in  custody  by  regular  proceedings.  It  is  clear 
that  Pattbson,  J.,  in  the  case  In  re  Fell  (i),  considered  the  ques- 
tion, whether  the  lunatic  should  be  discharged,  to  be  the  same  with 
the  question  whether  the  order  and  certificates  were  sufficient. 

Sir  John  Bayley,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J.: 

I  feel  no  difficulty,  except  the  doubt  expressed  upon  it  by  my  brother 
Pattbson.  But  we  are  bound  to  form  our  own  opinion,  especially 
*in  a  case  which  is  of  vast  importance,  and  exceptional,  and  in  which,  [  *66o  ] 
unless  there  were  peculiar  precautions  provided,  there  would  be  no 
security  either  to  the  public  or  to  the  unfortunate  class  of  persons  who 
are  the  object  of  the  provisions.  It  is  notorious  that  formerly  there 
were  many  cases  of  oppression :  and  Acts  of  Parliament  were  passed  to 
prevent  their  taking  place.  Stat.  2  &  S  Will.  lY.  c.  107,  was  found  not 
to  be  satisfactory.  The  late  Act  has  provided,  with  extreme  care  and 
tenderness,  to  give  to  the  patients  all  that  is  not  dangerous  to 
themselves  or  the  public.  A  party  is  to  issue  an  order :  no  particular 
person  is  pointed  out :  no  special  character  is  assigned :  but  a  party 
is  to  act  who  has  an  opportunity  of  observation.  Nothing  can  be 
more  proper  than  the  conduct  of  a  clergyman  of  a  parish  who, 
finding  a  person  that  ought  to  be  confined,  takes  on  himself  to  issue 
such  an  order.  The  language  of  the  Act  is  peculiar.  It  directs 
that  no  person  shall  be  received  or  detained  without  an  order,  which 
is  to  contain  statements  as  to  certain  particulars.  It  appears, 
therefore,  to  render  the  reception  and  detainer  unlawful  unless  such 
particulars  appear.  Now  here,  I  think,  they  do  appear.  As  to 
some,  there  are  express  statements.  As  to  others,  we  must  under- 
stand that  they  are  not  answered  because  the  party  making  the 
order  has  no  knowledge  :  the  omission  is  equivalent  to  a  statement 

(1)3  Dowl.  &  L.  373. 
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In  re  that  he  does  not  know.  Then  special  circumstances  are  stated 
woBTH.'  which  prevent  the  insertion  of  some  of  the  particulars  of  the 
lunatic's  previous  history.  I  think  these  circumstances,  perfectly 
sufficient;  because,  if  there  be  any  one  present  who  exercises  a 
controul  over  one  of  a  deranged  mind,  it  is  a  necessary  consequence 
I  *^^i  J  that  a  third  party  ^cannot  expect  to  obtain  full  information.  The 
order  is  undoubtedly  made  bond  fide:  and  I  think  it  sufficient.  We 
come  then  to  the  certificates.  As  to  them,  the  language  of  the 
statute  differs  from  that  used  in  respect  of  the  order.  Sect.  46  is 
directory.  And  the  reason,  perhaps,  of  the  Legislature  using  only 
terms  of  direction  is  that  the  parties  to  whom  the  section  relates 
are  persons  of  professional  skill.  The  first  certificate  states,  as 
the  ground  of  the  surgeon's  opinion  that  the  female  is  insane,  that 
she  labours  under  delusions  of  various  kinds,  and  is  dirty  and 
indecent  in  the  extreme.  It  never  can  have  been  meant  by  the 
Legislature  that  the  particular  details  of  such  matters  as  these 
should  be  stated.  Often  there  are  no  means  by  which  any  tribunal 
could  determine  whether  what  are  termed  delusions  were  so  or  not : 
it  might  be  mere  matter  of  opinion.  Now  the  Act  refers  this  to 
the  skill  and  knowledge  of  professional  persons.  It  is  quite  enough 
that  they  speak  to  the  existence  of  delusions.  The  dirt  and 
indecency  might  also  be  quite  enough  to  justify  a  professional 
person  in  coming  to  the  opinion  of  insanity.  The  second  certificate 
is  less  formal.  I  think  it  would  have  been  better  if  there  had  been 
no  deviation  from  the  form  in  the  Act :  but  what  we  do  find  is 
manifestly  equivalent  to  the  language  of  the  Act.  If  the  surgeon 
had  stated,  as  the  fact,  "  a  conversation  from  which  I  am  of  opinion 
that  she  is  insane,"  that,  considering  who  he  is,  would  have  shown 
the  sort  of  fact  required ;  because  credit  is  given  to  him,  as  a  skilful 
person,  by  the  Act  of  Parliament.  Nothing  done  by  these  documents 
is  final :  an  inquiry  may  still  be  gone  into :  the  object  of  the 
Legislature  rather  seems  to  be  to  point  out  sources  of  evidence,  and 
[  •662  ]  not  to  require  particulars,  *the  sufficiency  of  which  must  be  judged 
of  by  those  to  whom  it  refers  the  question.  I  think,  therefore,  that 
these  certificates  are  sufficient.  But  I  go  a  little  farther.  If  the 
Court  thought  that  a  party,  unlawfully  received  or  detained,  was  a 
lunatic,  we  should  still  be  betraying  the  common  duties  of  members 
of  society  if  we  directed  a  discharge.  But  we  have  no  power  to  set 
aside  the  order,  only  to  discharge.  And  should  we,  as  Judges  or 
individuals,  be  justified  in  setting  such  a  party  at  large?  It  is 
answered,  that  there  may  be  a  fresh  custody.    But  why  so  ?    Is  it 
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not  better,  if  she  be  dangerous,  that  she  should  remain  in  custody        in  re 

Shuttle* 
till  the  Great  Seal  or  the  Commissioners  act  ?    Therefore,  being      worth. 

satisfied  in  my  own  mind  that  there  would  be  danger  in  setting  her 

at  large,  I  am  bound  by  the  most  general  principles  to  abstain  from 

so  doing :  and  I  should  be  abusing  the  name  of  liberty  if  I  were  to 

take  off  a  restraint  for  which  those  who  are  most  interested  in  the 

party  ought  to  be  most  thankful. 

Coleridge,  J.  : 

I  am  of  the  same  opinion.  Although  the  Act  of  Parliament  is  a 
novelty,  yet  my  Lord  has  gone  into  the  question  so  fully  that  it  is 
quite  unnecessary  for  me  to  say  more« 

WiGHTMAN,  J. : 

I  am  of  the  same  opinion :  and  I  refrain  from  adding  more  for  the 
reason  given  by  my  brother  Coleridge. 

Erle,  J. : 

I  am  of  the  same  opinion.    I  will  make  but  one  remark.    The 

prohibition  is,  that  no  one  shall  be  received  or  detained  in  a  licensed 

house  as  a  lunatic,  without  an  order  and  certificates.    It  is  not  a 

general  ^prohibition  against  confining  lunatics.    That  is  left  as  at      \  *663  ] 

common  law. 

The  party  was  remanded. 

Sir  John  BayUy  applied  for  costs. 

Lord  Denman,  Ch.  J. : 

I  do  not  see  what  power  we  have  to  give  them. 


RACKHAM  V.   BLUCK,  Clerk.  i8^«. 

Nov,  19. 
(9  Q.  B.  691—712 ;  S.  C.  16  L.  J.  Q.  B.  82 ;  11  Jur.  325.)  Deo,  17. 

A  proceeding  in  the  Consistorial  Court  to  recover  penalties  for  non-         r^g7i 
residence  under  stat.  1  &  2  Yict.  c.  106,  ss.  32,  114,  is  not  a  criminal  suit 
within  stat.  3  &  4  Vict.  c.  86,  s.  23,  but  a  civil  suit,  and  therefore  is  not  to 
be  instituted  in  the  mode  pointed  out  by  sect.  3  of  the  latter  Act. 

Semlitt  that  an  allegation,  in  such  proceeding  for  penalties,  that  the 
party  complained  against  was  and  is  "rector  of  the  rectory  and  parish 
church  of  W."  *< rightly  instituted  and  inducted"  thereto,  sufficiently 
implies  that  he  had  a  cure  of  souls.  At  least  an  objection  to  its  sufficiency 
will  not  be  entertained  on  motion  for  a  prohibition  after  sentence. 

Where  a  sentence  of  the  Consistorial  Court,  in  such  proceeding,  condemned 
the  party  charged  in  payment  of  one  third  part  of  the  annual  value  of  his 
benefice,  with  the  reasonable  expense  of  the  promoter  of  the  suit ;  Held, 
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Baokham  on  motion  for  a  prohibition,  that  such  sentence  was  yalid,  and  consistent 

^*  with  Stat.  1  &  2  Yict.  c.  106,  s.  10,  though  it  went  on  to  order  that  the 

BLUOK.  amount  of  such  third  part  and  of  such  expense  should  *•  be  ascertained  in 

the  usual  and  accustomed  manner  by  the  Registrar"  of  the  Court;  it 
appearing  that  the  sentence  was  conformable  to  the  practice  of  the  Consistorial 
Court,  and  that,  by  such  practice,  payment  would  not  be  enforced  till  the 
Bishop  had  received  the  Begistrar's  report  of  the  amount,  and  made  an 
order  thereon. 

Sir  F.  Kelly,  Solicitor-General,  in  last  Trinity  Term,  obtained 
a  rule  calling  upon  Matthew  Rackham,  Edward,  Lord  Bishop  of 
Norwich,  Charles  Evans  (i)  and  John  Kitson  to  show  cause  why  a 
prohibition  should  not  issue  to  the  Episcopal  Consistorial  Court  of 
Norwich,  the  said  Bishop,  and  the  Judges  of  the  said  Court,  to 
prohibit  the  said  Court  from  further  proceeding  in  the  after- 
mentioned  suit.  By  the  affidavit  and  exhibits  on  which  the  rule 
was  moved  for,  the  material  facts  and  documents  appeared  to  be  as 
follows. 

Matthew  Backham  instituted  a  proceeding  or  cause  against  the 
Bev.  John  Bluck  in  the  Consistorial  Court  of  Norwich,  under  stat. 
r  •692  ]  1  &  2  Vict.  c.  106  (2),  sect.  82  (s).  *The  act  of  Court  to  lead  the 
decree  or  citation  was  as  follows. 

"  In  the  Episcopal  Court  of  Norwich. 

At    Norwich,  before    Charles 

Evans,  Esq.,  Surrogate  &c.,  on 

the  12th  day  of  September,  1848. 

Present  the  Notary  public  sub* 

scribing. 

A  business  of  showing  cause         On  which  day  SA-ipper  appeared 

why  the  Bev.  John  Bluck,  clerk,     for  the  said  Matthew  Backham, 

rector  of  the  rectory  and  parish     and  exhibited  his  proxy  "  &c., 

(1)  Eyans  had  Ruooeeded  Yonge  and  if  any  such  person  shall,  without 
(after  mentioned,  p.  402),  in  Decem-      any  suoh  license  or  exemption  as  is  in 

[  *692,  n.  ]      ber,    1844,    as    Vicar-General     and  this  Act  allowed  for  ""that  purpoee,  or 

Official  principal  to  the  Bishop ;  Kit-  unless  he  shall  be  resident  at  some 

son   was   registrar    of   the    Bishop's  other  benefice  of  which  he  may  be 

Court.  possessed,  absent  himself  from  such 

(2)  <'  To  abridge  the  holding  of  benefice,  or  from  such  house  of  resi- 
benefioes  in  plurality,  and  to  make  dence,  if  any,  for  any  i)eriod  exceeding 
better  provision  for  the  residence  of  the  space  of  three  months  together,  or 
the  clergy."  to  be  accounted  at  sereral  times  in 

(3)  Stat.  1  &  2  Vict.  c.  106,  s.  32,  any  one  year,  he  shall,  when  such 
enacts :  '*  That  every  spiritual  person  absence  shall  exceed  three  months  and 
holding  any  benefice  shall  keep  resi-  not  exceed  six  months,  forfeit  one 
dence  on  his  benefice,  and  in  the  house  third  part  of  the  annual  value  of  the 
of  residence  (if  any)  belonging  thereto ;  benefice  from  which  he  shall  so  absent 
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church  of  Walsoken  in  the  county 
of  Norfolk  and  diocese  of  Norwich, 
should  not  be  pronounced  to  have 
forfeited  one-third  of  the  annual 
value  of  his  said  benefice  by 
reason  of  his  having  been  absent 
therefrom  for  a  period  ^exceeding 
the  space  of  three  months,  and 
not  exceeding  the  space  of  six 
months,  of  and  in  the  year  end- 
ing the  81st  day  of  December, 
1842,  without  any  such  license 
or  exemption  as  is  allowed  by  the 
statute  in  that  behalf,  and  with- 
out having  been  resident  at  some 
other  benefice  of  which  he  was 
possessed  ;  and  why  the  payment 
of  such  forfeiture,  together  with 
the  reasonable  expense  incurred 
thereby,  should  not  be  enforced 
by  monition  and  sequestration, 
pursuant  to  the  said  statute. 

Promoted  by  Matthew  Back- 
ham,"  of  &c., ''  gentleman,  duly 
authorized  for  that  purpose  under 
the  provision  of  the  statute  afore- 
said, 

against 
The  said  John  Bluck." 


''  and  alleged  that  the  said  John 
Bluck,  clerk,  was  the  lawful 
rector  of  the  rectory  and  parish 
church  of  Walsoken  in  the 
county  "  &c.,  **  from  in  or  about 
the  month  of  January,  a.d.  1841, 
and  still  is  the  lawful  rector 
thereof;  and  that  he  absented 
himself  from  the  said  rectory 
for  a  space  exceeding  three 
months "  &c.,  "  without  any 
such  license  *'  &c.,  "  and  with- 
out having  been  resident  at  some 
other  benefice  "  &c.  (as  in  the 
opposite  column) ;  "  and,  by 
reason  of  such  absence  contrary 
to  law,  he  incurred  a  forfeiture  of 
one-third  of  the  annual  value  of 
his  said  benefic«(  And  the  said 
Surrogate,  at  the  petition  of 
Skipper,  decreed  the  said  John 
Bluck  to  be  cited  and  called  to 
appear  before  the  worshipful" 
&c.  (going  through  the  form  used 
in  the  citation  itself  (see  below). 


Raokham 
Bluok. 


[  •693  ] 


himself  ;  '*  &c.  :  adding  increased 
penalties  for  longer  absences. 

The  material  parts  of  sect.  10  are 
stated  in  pp.  413,  414,  po$t. 

Sect.  1 14  enacts  :  *'  That  all  penal- 
ties and  forfeitures  which  shall  be 
incurred  under  this  Act  by  any  spiritual 
person  holding  a  benefice  shall  and 
may  be  sued  for  and  recoyered  in  the 
Court  of  the  Bishop  of  the  diocese  in 
which  such  benefice  is  situate,  and  by 
some  person  duly  authorized  for  that 
purpose  by  such  Bishop  by  writing 
under  his  hand  and  seal,  and  in  no 
other  Court,  and  by  or  at  the  instance 
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of  no  other  person  whatever ;  and  that 
the  payment  of  every  such  penalty  or 
forfeiture,  together  with  the  reason- 
able expense  incurred  iu  recovering 
the  same,  shall  and  may  be  enforced 
by  monition  or  sequestration;  and 
that  it  shall  and  may  be  lawful  for 
such  Bishop,  by  any  order  made  for 
that  purpose  in  writing  under  his 
hand,  and  to  be  registered  in  the 
registry  of  the  diocese,  which  the 
Begistrar  is  hereby  required  to  do,  to 
direct  that  every  such  penalty  or  for- 
feiture so  recovered  as  aforesaid,  and 
which  shall  not  have  been  remitted  in 

26 
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BAOKHAif  A  decree  or  citation  was  accordingly  issued  under  the  seal  of  the 
Blvok.  Gonsistorial  Court,  addressed  to  all  clerks  &c.  in  the  diocese,  whereby, 
after  reciting  the  decree  of  the  Surrogate  above  stated,  the  Bishop 
commanded  that  the  said  Bev.  John  Bluck  should  be  cited  to  appear 
personally  or  by  proctor  before  the  Vicar-General  and  Official 
principal,  his  Surrogate  or  some  other  competent  judge  &c.,  in  the 
Cathedral  Church,  of  Norwich  &c.,  on  the  18th  September  then 
instant,  "  then  and  there  to  show  cause,  if  he  has  or  knows  any, 
why  he  the  said  Bev.  J.  B.  should  not  be  pronounced  to  have 
forfeited  one-third  of  the  annual  value  of  his  benefice  of  Walsoken 
aforesaid,  by  reason  of  his  having  been  absent  therefrom  for  a 
period  "  &c.  (as  in  the  first  columns  of  pp.  400, 401,  ante,  to  ''monition 
and  sequestration  *'),  ''  under  and  pursuant  to  the  provisions  of  the 
said  statute  passed  "  &;c.  (1  &2  Vict.  c.  106),  ''and  further  to  do  and 
[  *694  ]  receive  as  unto  law  *and  justice  shall  appertain,  under  pain  of  the 
law  and  contempt  thereof,  at  the  suit  or  instance  of  the  said  M. 
Backham,  duly  authorized  for  that  purpose  by  us  in  writing  under 
.  our  hand  and  seal.  And  what  you  shall  do  "  &c.  "  you  shall  duly 
certify  our  said  ?icar-6eneral,"  &c.     "Given "  &c. 

The  citation  was  served ;  and  Backham,  on  80th  October,  1848, 
exhibited,  propounded  and  filed  in  the  cause  an  allegation  or  charge, 
before  the  said  Charles  Evans,  the  Surrogate  of  William  Yonge, 
clerk,  Vicar-G^neral  of  the  Bishop,  and  Official  principal  of  the 
Consistorial  Court,  as  follows. 

"  In  the  Episcopal  Consistorial  Court  of  Norwich. 

"  On  Monday  the  80th  day  of  October,  a.d.  1848,  before  you,  the 
worshipful  Charles  Evans,  Esq.,  M.A.,  Surrogate,"  &c. 

"Rackhum  ag&inst  Bluck. 

"  On  which  day  Skipper,  in  the  name,  and  as  the  lawful  proctor, 
of  Matthew  Backham,  the  party  promoting  the  above  cause,  and  by 
all  better  and  more  effectual  means  which  may  be  beneficial  for  his 
said  party,  said,  alleged,  and  in  law  articulately  propounded,  as 
follows,  to  wit : 

"  1.  That  in  and  by  a  certain  Act  of  Parliament "  &c.  reciting  the 
enactment  of  sects.  82  and  114  (down  to  "monition  and  sequestra- 
tion ")  of  stat.  1  ib  2  Vict.  c.  106.  "  And  this  was  and  is  true ;  and 
the  party  proponent  alleges  and  propounds  of  every  thing  in  this 

whole  or  in  part,  or  so  much  thereof  the  house  of'  residence  thereof,  or  of 

as  shall  not  have  been  remitted,  shall  any  of  the  buildings  or  appurtenances 

be  applied  towards  the  augmentation  thereof." 
or  improYement  of  such  benefice  or  of 
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and  the  subsequent  articles  of  this  allegation  contained,  jointly  and     Biokham 
severally.  Bluok. 

"  2.  That  the  said  Bev.  J.  Bluck,  clerk  (the  party  against  whom 
this  cause  is  promoted),  is  a  priest  or  minister  in  Holy  Orders  of  the 
Church  of  England,  and  for  two  years  and  upwards  last  past  hath 
been  and  now  is  rector  of  the  rectory  and  parish  church  of  Walsoken 
in  the  county"  &c.,  "  whereto  he  hath  been  rightly  and  lawfully 
instituted  and  inducted ;  and  that  for  and  as  the  lawful  rector  of  the 
said  rectory  and  parish  church  of  Walsoken  the  said  Bev.  J.  Bluck 
hath  been  for  two  years  and  upwards  last  past,  and  now  is,  commonly 
accounted,  reputed  and  taken."     "  And  this  was  and  is  true ;"  &c. 

"  8.  That  the  said  Bev.  J.  Bluck,  being  rector  of  the  said  rectory 
and  parish  church  of  Walsoken  as  aforesaid,  and  neither  having  any 
such  license  or  exemption  from  residence  upon  his  said  benefice  as 
is  allowed  in  the  Act  of  Parliament  aforesaid,  nor  being  resident 
upon  any  other  benefice  whereof  he  was  possessed,  absented  himself 
from  and  did  not  keep  residence  at  his  said  benefice  of  Walsoken  for 
a  period  exceeding  *three  months  and  not  exceeding  six  months  of  [  *695  ] 
and  in  the  year  beginning  and  ending  respectively  the  1st  day  of 
January  and  the  Slst  day  of  December,  1842,  to  wit  from  on  or 
about  the  29th  day  of  August  to  the  said  Slst  day  of  December  of 
the  said  year ;  and  that  he  hath  thereby,  under  the  provisions  of 
the  aforesaid  Act  of  Parliament  hereinbefore  set  forth  or  mentioned, 
forfeited  one-third  part  of  the  annual  value  of  his  said  benefice 
of  Walsoken.    And  this"  &;c. 

4.  Estimating  the  net  annual  value  of  the  said  benefice,  for  the 
purposes  of  the  Act,  at  "  the  sum  of  1,800Z.  or  1,200Z.,  or  at  least 
l,100i.    And  this  "&c. 

"6.  That  the  Bight  Beverend"  &c.  "Edward"  &c.  "Lord 
Bishop  of  Norwich,  hath,  in  and  by  a  writing  under  his  hand  and 
and  seal,  duly  authorized  and  empowered  the  said  M.  Backham  to 
sue  for  and  recover  all  penalties  and  forfeitures  incurred  by  the  said 
Bev.  J.  Bluck  under  or  in  pursuance  of  the  provisions  of  the  Act 
of  Parliament  aforesaid.  And  that "  &c. :  reference  to  the  said 
writing,  as  filed  in  the  registry  of  the  Court.     "And  this  "  &c. 

"  6.  That  of  and  concerning  the  premises  it  hath  been  and  is  on 
the  part  and  behalf  of  the  said  Matthew  Backham  rightly  and  duly 
complained  to  you  the  Surrogate  "  Slc. 

"  7.  That  all  and  singular  the  premises  were  and  are  true  "  &c. 
"  Of  which  legal  proof  being  made,  the  party  proponent  prays  that 
right  and  justice  may  be  effectually  done  and  administered  to  him 
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Back  HAM  and  his  said  party  in  the  premises,  and  that  the  said  Bev.  J.  Bluek 
bluok.  ix^&y  be  pronounced  to  have  forfeited  one  third  part  of  the  annual 
value  of  his  benefice  of  Walsoken  aforesaid,  and  be  condemned  in 
the  payment  thereof  and  of  the  reasonable  expense  incurred  in 
the  recovery  of  the  same  in  this  cause  and  otherwise,  and  compelled 
to  the  due  payment  thereof  by  your  definitive  sentence  or  final  decree 
to  be  given  and  made  in  this  behalf,  and  that  the  same  may  be 
enforced,  if  need  be,  by  monition  or  sequestration ;  the  party  pro- 
ponent not  obliging  himself  to  prove  all"  &c. ;  "and  prays  that, 
so  far  as  he  shall  prove  "  &;c.,  **  so  far  he  may  obtain  "  &c. 

A  decree  then  issued,  authorizing  citation  of  the  Bev.  J.  Bluck 
to  appear  and  give  in  his  personal  answers  upon  oath,  and  further 
to  do  and  receive  &;c.    Citation  was  served  accordingly. 

The  proctor  for  the  Bev.  J.  Bluck  appeared  "  in  the  cause  and 
proceedings,  and  objected,  on  behalf  of  the  said  J.  Bluck,  to  the 
sufficiency  thereof,  and  to  the  jurisdiction  of  the  said  Court,  and  to 
the  reception  of  the  said  allegation  or  charge."  But  the  Surrogate 
[  '696  ]  ^received  the  same,  entertained  the  cause  and  proceedings,  and,  on 
July  Ist,  1844,  gave  sentence  therein  as  follows. 

The  sentence,  by  Charles  Evans,  Esq.,  M.A.,  Surrogate  of 
William  Yonge,  clerk,  M.A.,  Yicar-General  &;c.  of  the  Bishop,  and 
Official  principal  &c.  &c.,  set  forth  that 

"We"  &c.,  "having  heard,  seen  and  understood"  <&c.  "the 
merits  and  circumstances  of  a  certain  cause  or  business  now 
depending  before  us  in  judgment  promoted  and  brought  by  Matthew 
Backham,  of  "  &c.,  "  against  the  Bev.  John  Bluck,  clerk,  rector  of  " 
&c.  "  of  showing  cause,  if  he  has  or  knows  any,  why  he  the  said 
Bev.  J.  B.  should  not  be  pronounced  "  (stating  the  subject-matter 
as  in  pp.  400,  401,  ante,  first  column,  down  to  "  said  statute ") : 
"  in  which  cause,  the  said  M.  B.  and  the  said  Bev.  J.  Bluck  having 
lawfully  appeared  before  us  in  judgment  by  their  proctors  respec- 
tively, and  the  said  proctor  of  the  said  M.  B.  having  prayed  sentence 
to  be  given  for,  and  justice  to  be  done  to,  his  party,  and  that  the 
said  Bev.  J.  Bluck  may  be  pronounced  to  have  forfeited  "  one  third 
part  &;c.  (as  in  article  7,  p.  408,  antey  to  "monition  and  sequestra- 
tion ") :  "  and  the  proctor  of  the  said  Bev.  J.  Bluck  also  having 
prayed  sentence  "  &c. :  "  and  we,  having  observed  all  and  singular 
the  matters "  &c.,  "  have  thought  fit,  and  do  thus  think  fit,  to 
proceed  to  the  giving  our  definitive  sentence  or  final  decree  in  this 
cause  in  manner  following,  to  wit : 
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''  Forasmuch  as,  by  the  acts  enacted,  deduced,  alleged,  exhibited,  Raokham 
propounded,  proved  and  confessed  in  this  cause,  We  have  found,  bluok 
and  it  doth  evidently  appear  to  us,  that  the  proctor  of  the  said 
M.  Backham  hath  sufficiently  proved  his  intention  deduced  in  a 
certain  allegation  given  in  and  admitted  on  his  part  and  behalf  in 
the  said  cause,  and  now  remaining  in  the  registry  of  this  Court " 
<which  allegation  was  to  be  taken  as  if  here  inserted  &c.),  ''and 
that  nothing,  at  least  nothing  effectual  in  law,  hath,  on  the  part 
and  behalf  of  the  said  Bev.  J.  Bluck,  been  excepted,  deduced, 
alleged,"  &c.,  ''  which  may  or  ought  in  any  wise  to  defeat,  prejudice 
or  weaken  the  intention  "  *fec.  "  Wherefore  we,  the  worshipful 
Charles  Evans  "  Ac,  "  Surrogate  "  &c.,  "  having  heard  the  proctors 
of  the  said  parties  in  this  behalf,  do  pronounce,  decree  and  declare 
that  the  said  Bev.  J.  Bluck,  being  a  priest  or  minister  in  Holy 
Orders  of  the  Church  of  England,  for  two  years  and  upwards  last 
past  hath  been,  and  now  is,  rector  of  the  rectory  and  parish  church 
of  Walsoken  aforesaid,  and  hath  been  thereto  rightly  and  lawfully 
instituted  and  inducted :  and  we  also  pronounce,  decree  and  declare 
that,  according  to  the  lawful  proofs  made  before  us  in  this  cause 
as  aforesaid,  the  said  Bev.  J.  Bluck,  neither  having,  as  appears,  any 
such  license  or  exemption  from  residence  upon  his  said  benefice  as 
is  allowed  in  the  Act  of  Parliament  aforesaid,  nor  being  resident, 
as  appears,  upon  any  other  benefice  whereof  he  was  possessed,  did 
^absent  himself  from  his  said  benefice  of  Walsoken  for  a  period  [  *a97  ] 
exceeding  three  months  and  not  exceeding  six  months  of  and  in  the 
year  beginning  and  ending  "  &c.,  "  to  wit  from  on  or  about "  &c. 
(as  in  art.  3,  p.  403,  mite)  ''  of  the  said  year.  Wherefore,  and  by 
reason  of  the  premises,  we  decree  and  declare  that  the  said  Bev.  J. 
Bluck  ought  to  be  pronounced  to  have  forfeited  one  third  part  of  the 
annual  value  of  his  benefice  of  Walsoken  aforesaid ;  and  we  do  by 
these  presents  so  pronounce  accordingly.  And  we  do  by  these 
presents  condemn  him,  the  said  Bev.  J.  Bluck,  in  the  payment  of 
such  third  part  of  the  annual  value  of  his  benefice  of  Walsoken 
aforesaid,  together  with  the  reasonable  expense  incurred  by  or  on 
behalf  of  the  said  M.  Backham  in  the  recovery  of  the  same  in  this 
cause,  the  amount  of  such  third  part  of  the  annual  value  of  his  said 
benefice  of  Walsoken,  and  of  such  reasonable  expense,  to  be  ascer- 
tained in  the  usual  and  accustomed  manner  by  the  Begistrar  of  our 
said  Court.  And  we  do  compel  him,  the  said  Bev.  J.  Bluck,  to  the 
due  payment  of  the  said  amount,  so  ascertained,  of  such  third  part 
and  expenses,  by  this  our  definitive  sentence  or  final  decree,  which 


406  1846.    Q.  B.    9  Q.  B.  697—698.  [b.b. 

Baokham     we  give  and  promalge  by  these  presents,  this  1st  day  of  July, 

bluok.      A.D.  1844. 

"  Chableb  Evans,  Surrogate." 

The  affidavit  then  stated  that,  on  appeal  to  the  Arches  Court  of 
Canterbury,  the  above  sentence  was  affirmed  with  costs,  and  the 
cause  remitted  (i).  Appeal  was  then  made  to  the  Queen  in  Council : 
and  the  Judicial  Committee  of  the  Privy  Council,  on  May  15th,  1846, 
delivered  their  opinion  (2)  against  the  appeal,  and  that  the  cause 
should  be  remitted,  and  the  appellant  condemned  in  costs. 

It  was  further  deposed  by  a  proctor,  on  behalf  of  the  Bev.  J.  Bluck, 
that  deponent  believed  it  was  the  intention  of  the  Judicial  Committee 
to  report,  or  that  they  had  already  reported,  to  her  Majesty  their 
said  judgment  or  opinion  accordingly,  but  that  the  same  had  not  yet 
been  officially  confirmed  by  order  of  her  Majesty  in  Council: 
**  That  the  next  Court  to  be  held  at  the  said  Consistorial  Court  at 
C  *^^  ]  Norwich  will  be  on  the  16th  day  of  June  instant :  *and  this  deponent 
verily  believes  it  is  intended  to  proceed  with  the  said  cause  or 
proceeding  in  the  said  Consistorial  Court  as  soon  as  the  said  report 
of  the  said  Judicial  Committee  shall  have  been  confirmed,  or  at  the 
Court  next  following  such  confirmation."  Another  proctor  deposed : 
''  That  he,  deponent,  verily  believes  that  the  said  Begistrar  '*  (John 
Eit^n)  "  of  the  said  Court  of  the  said  Bishop  will  proceed  to  ascer- 
tain the  amount  of  the  third  part  of  the  annual  value  of  the  said 
benefice,  and  that  the  said  Bishop  and  Yicar-Oeneral,  or  his  Surro- 
gate, will  proceed  to  enforce  the  said  sentence  and  the  finding  of 
the  said  Begistrar  as  aforesaid." 

Sir  John  JeiriSy  Attorney-General,  and  Couch  now  showed 
cause  (8) : 

The  first  alleged  ground  for  a  prohibition  is,  that  the  proceeding 
for  a  penalty  under  stat.  1  &  2  Vict.  c.  106,  sects.  82,  and  114,  is 
a  '*  criminal  suit  or  proceeding  "  within  stat.  8  &  4  Vict.  c.  86,  s.  28, 
and  therefore  could  not  lawfully  be  instituted  otherwise  than  in 
the  mode  pointed  out  by  sect.  8  of   the   same  statute  (4).    But, 

(!)  BluchY.  Backham,  1  Bob.  Ecc.  Sect.  3.     **Andbe  it  enacted,  That 

Eep.  367.  in  every  case  of  any  clerk  in  Holy 

(2)  Bluck  V.  Backham,  5  Moo.  P.  0. 0.  Orders  of  the  United  Church  of  Eng- 
305.  land  and  Ireland  who  may  be  charged 

(3)  Before  Lord  Denman,  Oh.  J.,  with  any  offence  against  the  laws 
Ooleridge,  Wightman  and  Erie,  JJ.  ecclesiastical,    or   concerning    whom 

(4)  Stat.  3  &  4  Vict.  o.  86,  **  for  there  may  exist  scandal  or  evil  report 
better  enforcing  church  discipline,"  as  having  offended  against  the  said 
enacts,  laws,  it  shall  be  lawful  for  the  Bishop 
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before  the  first  mentioned  Act,  *the  penalties  for  non-residence  Backhah 
were,  by  stat.  57  Geo.  III.  c.  99,  s.  5,  "  to  be  recovered  by  action  of  blucx. 
debt : "  and  no  intention  is  shown  in  stat.  1  &  2  Vict.  c.  106,  to  change  [  *699  ] 
the  nature  of  the  proceedings  from  civil  to  criminal.  Sect.  114  speaks 
of  penalties  and  forfeitures  under  that  Act  being  "recovered  "  by 
some  person  duly  authorized  as  is  there  stated.  Sect.  115  provides 
for  the  recovery  of  taxed  costs,  as  in  a  civil  suit.  And  sect.  117 
enacts,  in  the  case  of  penalties  under  this  Act  incurred  by  persons 
not  spiritual,  or  by  spiritual  persons  not  holding  benefices,  that 
they  "  shall  be  sued  for  and  recovered  by  any  person  who  will  sue  for 
the  same  by  action  of  debt  in  any  of  her  Majesty's  Courts  of  Becord 
at  Westminster."  Debt  for  penalties  is  fi  civil  suit:  Wilson  v. 
Magtall  (1).  The  penalty,  in  a  criminal  proceeding,  is  not  ''recovered  " 
by  an  individual.  Lord  Stowbll,  in  Turner  v.  Meyers  (2),  drew  the 
distinction  that  *'  the  criminal  suit  is  open  to  every  one,  the  civil 
suit  to  every  one  showing  an  interest."  Here  the  proceeding  is 
not  open  to  every  one,  but  only  to  those  who  derive  an  interest  from 
the  Bishop's  written  authority.  A  criminal  proceeding,  within  the 
intention  of  stat.  8  &  4  Vict.  c.  86,  would  be  by  articles  exhibited 
on  the  promotion  of  the  Judge  for  reformation  of  manners ;  and  the 
object  would  be  sequestration  or  deprivation,  as  a  punishment.  The 
award  of  a  sum  of  money,  to  be  enforced  by  monition  and  seques- 
tration, is  a  civil,  *not  a  criminal,  adjudication :  sequestration  (as  [  *70o  ] 
appears  by  the  description  of  that  process  in  8  Burn's  Ecc.  L.  tit. 
Sequestration)  is  in  the  nature  of  a  civil  execution  (s).  The  ''  laws 
ecclesiastical "  mentioned  in  sect.  8  of  this  last  statute  are  the  laws 
of  the  Church  ;  not  the  statute  law  substituted  for  stat.  57  Geo.  III. 
c.  99.  Non-residence  may  still  be  punished  as  an  offence  by  the 
canon  law ;  for  the  observation  of  Gibson  (2  Gibs.  Cod.  887,  note  9, 

of  the  diocese  within  which  the  o£feiice  suit  or  proceeding  against  a  clerk  in 

is  alleged  or  reported  to  have  been  Holy  Orders  of  the  United  Church  of 

committed,  on  the  application  of  any  "England  and  Ireland  for  any  offence 

party  complaining  thereof,   or  if  he  against  the  laws  ecclesiastical  shall  be 

shall  think  fit  of  his  own  mere  motion,  instituted  in  any  Ecclesiastical  Court 

to  issue  a  commission  under  his  hand  otherwise  than  is  herein  before  enacted 

and  seal  to  five  persons,  of  whom  one  or  provided." 

shall  be  his  Vicar- General,  or  an  arch-  (1)  2  IL  B.  old  (4  T.  R  753,  758). 

deacon  orrural  dean  within  the  diocese,  (2)  1  Hag.  Consist.  Bep.  414,  n. 

for  the  purpose  of  making  inquiry  ae  (3)  Eble,   J.  asked,  if  costa  were 

to  the    grounds   of    such  charge  or  incident  to  a  criminal  proceeding  in 

report."    The  mode  of  procedure  is  the     Ecclesiastical    Courts.     Sir    K 

regulated    by     the    next    following  Thmgtr  cited  Burgess  v.  Burges\   1 

cluusee.  Consist.  Ca.  384,  393. 
Sect.  23  enacts :  **  That  no  criminal 
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lUoKHAM  2nd  ed.)  upon  the  non-residence  clause  of  stat.  21  Hen.  YIII.  c.  18, 
bluok.  s.  26,  where  a  penalty  of  101.  is  given,  one  half  to  the  King,  the 
other  to  any  party  suing  hy  writ  of  debt,  &c.,  continues  applicable. 
"  This,"  he  says,  "  is  a  coercion  upon  incumbents,  which  may  be 
used  by  any  person  or  persons  whatsoever ;  and  doth  not  supersede 
or  affect  the  right  that  the  Ordinary  hath,  by  the  laws  of  the 
Church,  to  punish  non-residence  by  ecclesiastical  censures ;  which 
(in  case  of  obstinacy  on  the  part  of  the  incumbent)  may  be 
carried  to  deprivation."  The  remedies  are  cumulative,  and  wholly 
different.  The  penalties  imposed  by  sect.  117  of  stat.  1  &  2  Vict. 
c.  106,  upon  persons  not  spiritual,  or  not  holding  benefices,  are 
expressly  made  recoverable  by  action  of  debt :  and  it  cannot  have 
been  contemplated  that  the  procedure  should  be  criminal  in  the  case 
of  a  beneficed  person,  and  civil  in  the  case  of  one  not  beneficed. 
Dr.  LusHiNOTON,  delivering  the  judgment  of  the  Judicial  Com- 
mittee in  BltLck  V.  Rackham  (i),  said,  after  citing  the  enactment 
of  stat.  1  &  2  Vict.  c.  106,  s.  114  (down  to  "  no  other  person  what- 
[  •TOi  ]  ever  ") :  "Now  do  these  *words  import  a  proceeding  in  the  criminal 
form  or  in  the  civil?  The  words  'suing  and  recovering'  are 
wholly  inapplicable  to  the  well-known  criminal  form  ;  had  it  been 
intended  to  require  the  criminal  form,  surely  the  expressions 
would  have  been  wholly  different :  power  would  have  been  given  to 
promote  the  ofGice  of  the  Judge,  and  power  to  the  Judge  to  af&x  the 
penalty.  Not  only  does  not  this  section  contain  any  words 
importing  that  the  criminal  form  should  be  adopted,  but  the  whole 
practice  of  the  Ecclesiastical  Courts  has  been  to  the  contrary. 
There  is  no  instance  that  their  Lordships  have  been  apprised  of,  in 
which  penalties  have  been  sued  for  in  the  criminal  form,  or  any 
pecuniary  forfeiture  decreed.  On  the  other  hand,  though,  from 
the  limited  jurisdiction  of  these  Courts,  there  cannot  be  many 
classes  of  cases,  yet  we  find  the  proceedings  to  recover  tithes 
under  the  statute,  2  &  8  Edw.  VI.,  where  double  the  value  in 
addition  is  given  by  way  of  penalty,  to  be  recovered  before  the 
Ecclesiastical  Judge,  have  always  been  in  the  civil  form.*'  It  is 
true  that  the  object  contemplated  in  giving  the  penalty  is  to  punish 
an  offence :  but,  if  the  proceedings  were  therefore  criminal,  so  also 
would  be  the  suit  for  double  value  of  tithes  under  stat.  2  &  8  Edw.  VI. 
c.  18,  8.  2,  when  they  have  been  improperly  removed  or  a  view  of 
them  prevented;  yet  the  contrary  is  notorious.  Blackstone, 
4  Comm.  808,  speaking  of  informations  on  statutes  which  give 
(1)  6  Moo.  P.  0.  C.  305,  313. 
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penalties  to  the  informer,  says  that  they  are  '*  a  sort  of  qui  tarn     Raokhax 
actions/'  ''only   carried   on   by  a   criminal   instead   of   a  civil       bluok. 
process;"    thus  recognising   the  applicability  of  both  modes  to 
the  same  object. 

(WiOHTMAN,  J. :  It  ♦seems  that,    under  the  usury  laws,  there       [  ^702  ] 
might  be  either  an  indictment  or  an  action  (i).) 

Secondly,  it  is  contended  that  the  words  ''  the  Bev.  J.  Bluck " 
''  hath  been  and  now  is  rector  of  the  rectory  and  parish  church  of 
Walsoken,"  ''  whereto  he  hath  been  rightly  and  lawfully  instituted 
and  inducted,"  do  not  sufiGiciently  show  that  he  held  and  absented 
himself  from  a  benefice  with  cure  of  souls.  But  that  point  is  now 
raised  for  the  first  time ;  and  the  objection  comes  too  late.  It  was 
for  the  Judge  of  the  Ecclesiastical  Court  to  determine  whether  the 
allegation  was  sufficient ;  and  he  has  decided.  The  language  ia 
a  civil  proceeding  need  not  be  so  precise  as  in  a  criminal.  And 
the  expressions  here  do  imply  that  the  rectory  was  a  cure  of  souls  ; 
unless  it  be  necessary  that  those  very  words  should  be  used ;  which 
the  enactments  of  stat.  1  &  2  Vict.  c.  106'  on  this  subject  nowhere 
prescribe. 

(CoLEBiDOE,  J. :  I  believe  there  are  sinecure  rectories.) 

It  will  not  be  assumed,  without  any  suggested  reason,  that  this  may 
have  been  one. 

Thirdly,  it  is  contended  that  the  Ecclesiastical  Judge  ought  not 
to  have  left  it  to  the  Registrar  of  the  Court  to  ascertain  the  third 
part  of  the  annual  value,  and  the  costs  payable  to  Backham ;  for 
that  the  sentence  of  the  Court  was  final,  and  the  Judge  ought  not, 
in  dismissing  the  case,  to  have  left  any  thing  to  be  performed  after- 
wards by  another  authority.  But  it  is  the  constant  practice  of  this 
Court  and  of  the  Quarter  Sessions  to  direct  that  their  officer  shall 
ascertain  the  amount  for  their  information ;  and  the  awarding  of 
that  amount  is  deemed  the  act  of  the  Court.  At  any  rate  this  is 
mere  matter  ♦of  practice  ;  and  ''  the  temporal  Courts  cannot  take  [  *70S  ] 
notice  of  the  practice  of  the  Ecclesiastical  Courts,  or  entertain  a 
question  whether,  in  any  particular  cause  admitted  to  be  of  eccle- 
siastical cognizance,  the  practice  has  been  regular.  The  only 
instances  in  which  the  temporal  Courts  can  interfere  by  way  of 
prohibiting  any  particular  proceeding  in  an  ecclesiastical  suit,  are 
those  in  which  something  is  done  contrary  to  the  general  law  of 

(1)  See  1  Buss,  on  Crimes,  460,  B.  2,  a  37,  3rd  ed. 
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Baokuam     the  land,  or  manifestly  out  of  the  jurisdiction  of  the  Court :  "  Ex 
Bluok.       JP«'*^  Smyth  (l). 

It  may  be  a  question  whether  the  decree  of  the  Ecclesiastical 
Court  can  be  made  the  subject  of  a  prohibition,  after  the  sentence 
has  been  confirmed  by  the  Privy  Council  on  appeal. 

(WiOHTMAN,  J. :  The  prohibition  is  to  stay  execution  of  the 
judgment.  The  appeal  confirms  the  judgment ;  but  it  still  remains 
to  be  executed.) 

The  principal  questions  now  raised  are  precisely  those  which  were 
before  the  Privy  Council.  The  attempt  is,  in  effect,  to  make  this 
Court  a  court  of  appeal  from  the  Judicial  Committee.  A  pro- 
hibition might  have  been  moved  for  when  the  case  was  before  the 
Court  of  Arches. 

Sir  F.  Thesiger  and  Bramwell^  contra  : 

First.  It  is  certainly  more  difficult,  since  the  judgment  of  the 
Judicial  Committee  delivered  by  Dr.  Lushinoton  in  Blux^k  v. 
Kackham{2),  to  contend  that  the  proceeding  now  in  question  i» 
of  a  criminal  nature.  But  no  common  law  Judge  was  present  at 
that  appeal.  And  the  reasoning  on  which  the  judgment  proceeds 
is  not  wholly  satisfactory.  It  takes,  as  proof  that  the  suit  is  civil, 
[  '704  ]  the  fact  that  civil  *forms  have  been  adopted  (3) ;  whereas  the  whole 
question  is  whether  the  adoption  of  them  in  this  suit  was  right. 
If  this  was,  within  stat.  8  &  4  Vict.  c.  86,  s.  28,  a  ''  criminal  suit 
or  proceeding"  ''for  any  offence  against  the  laws  ecclesiastical,'* 
it  clearly  ought  not  to  have  been  prosecuted  otherwise  than  under 
sects.  8  and  7  of  the  same  Act ;  that  is,  on  articles  exhibited  after 
enquiry  by  a  commission.  Sect.  19  qualifies  sect.  8,  but  strengthens 
the  conclusion  just  stated :  for  the  enactment,  that  any  person  shall 
still  be  at  liberty  to  prosecute,  as  heretofore,  any  suit  which,  though 
in  form  criminal,  shall  have  the  effect  of  asserting  any  civil  right, 
implies  that,  without  such  enactment,  even  these  suits  would  have 
been  barred  by  sect.  8.  The  proceeding  for  penalties  in  case. of 
non-residence  is  clearly  not  a  suit  of  this  latter  kind:  and  non- 
residence  is  an  offence  against  the  laws  ecclesiastical  within  sects. 
8  and  23.  Under  the  canon  law  it  was  a  ground  for  ecclesiastical 
censure,  sequestration    and    deprivation.      In  addition    to  these 

(1)  42  E.  B.  509  (3  Ad.  &  El.  719,  (3)  He  road  pp.  311,  312,  from  «' A 
724).                                                             criminal  suit "  to  **  civil  form." 

(2)  5  Moo.  P.  C.  C.  305. 
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punishments,  the  statates  21  Hen.  YIII.  c.  18,  b.  26,  48  Geo.  III.  Baokham 
c.  84,  8. 12,  and  67  Oeo.  III.  c.  99,  s.  5,  imposed  penalties  recover-  ^luok. 
able  by  action  at  law.  But  then,  by  stat.  1  &  2  Vict.  c.  106,  s.  114 
(which  repealed  the  enactments  then  existing  on  the  subject),  a 
suit  in  the  Bishop's  Court  was  substituted  for  this  proceeding, 
and  is  now  the  only  course  by  which  the  forfeitures  and  penalties 
incurred  by  non-residence  are  to  be  enforced  against  spiritual 
persons.  The  civil  character  of  the  proceeding  is  taken  away; 
and  the  prescribed  suit  is  the  mode  of  punishment  thenceforward 
appointed  for  the  ecclesiastical  offence.  On  sect.  82,  if  it  had  stood 
*alone,  and  even  had  gone  no  farther  than  to  prohibit  non-  [^7uo] 
residence,  an  indictment  would  have  lain.  "If  by  one  clause  a 
statute  prohibits  a  thing,  and  by  another  clause  gives  a  penalty ; 
an  information  lies,  upon  the  prohibitory  clause:"  Com.  Dig. 
Information  (B).  And  an  enactment  giving  a  particular  mode  of 
enforcing  the  penalty  does  not  render  that  less  a  criminal  offence 
which,  without  such  enactment,  would  have  been  the  subject  of  an 
indictment  or  information.  A  sequestration  ol  the  whole  profits  of 
the  benefice  would  without  difficulty  be  recognised  as  a  criminal 
punishment :  a  forfeiture  of  part,  under  the  process  given  by 
sect.  114,  differs  from  a  sequestration  only  in  degree.  The  differ- 
ence between  civil  and  criminal  procedure  in  cases  of  forfeiture 
under  this  statute  is  marked  by  sect.  117,  which  enacts  ''  that  all 
penalties  and  forfeitures  under  this  Act  incurred  by  persons  not 
spiritual,  or  by  spiritual  persons  not  holding  benefices,  shall  be 
sued  for  and  recovered  by  any  person  who  will  sue  for  the  same  by 
action  of  debt  in  any  of  her  Majesty's  Courts  of  Record  at  West- 
minster." There  the  j)Ower  is  reserved  to  individuals  of  suing  for 
tlieir  own  benefit  as  plaintiffs  in  the  courts  of  law.  But,  under 
sect  114,  the  party  suing  is  the  statutable  promoter  of  the  office  of 
Judge:  iind  he  does  not  prosecute  for  his  own  benefit;  for  the 
Bishop  is  authorized  to  appropriate  a  part  or  the  whole  of  the 
penalty  to  the  augmentation  or  improvement  of  the  benefice. 
Again,  stat.  8  &  4  Vict.  c.  86,  s.  19  (already  referred  to)  enacts  that 
nothing  in  that  statute  before  contained  shall  prevent  any  person 
from  instituting,  &c.,  or  from  prosecuting  in  such  form  and  manner 
as  he  might  have  done  before  the  Act,  '*  any  suit  which,  though  in 
form  criminal,  ''^shall  have  the  effect  of  asserting,  ascertaining,  or  [  ^'^^  1 
establishing  any  civil  right."  This  distinction  is  illustrated  by 
cases  frequently  occurring  in  the  Ecclesiastical  Courts.  One  class 
of  suits,   in   their  form   criminal,  consists  of  those  which  are 
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Baokham  instituted  against  the  person  pro  salute  anima^  and  for  the  mere 
Bluok.  purpose  of  reformation  ana  suppression  of  scandal,  ^  cases  of 
incest  {Burgess  v.  Burgess  (i),  Blackmore  v.  Brider  (2),  Chick  v.  Rams- 
dule  (8)),  where  it  is  clear,  from  the  subject-matter,  the  proceedings 
and  the  nature  of  the  sentence  (which  usually  includes  penance), 
that  the  suit  is  criminal.  In  other  suits  which  have  a  criminal 
form  the  question  is  essentially  on  a  civil  right ;  and  these  are 
distinguished  by  the  rule  which  the  Ecclesiastical  Courts  have  laid 
down,  that  the  promoter  must  have  an  interest  of  his  own,  beyond 
any  public  concern  which  may  exist  in  the  subject-matter.  Among 
the  instances  of  this  class  are  Bay  v.  Sherwood  (4),  and  The  Duke  of 
Portland  v.  Bingham  {^)^  in  which  latter  case  Sir  William  Scott 
argues  at  length  upon  the  distinction.  But  in  suits  for  non- 
residence,  under  stat.  1  &  2  Vict.  c.  106,  sects.  82,  114,*  the  party 
suing  need  not  show  any  personal  interest:  he  proceeds,  on  the 
public  account,  to  enforce  a  fine.  It  has  been  suggested  that 
sect.  82  is  cumulative,  and  adds  a  civil  remedy  to  the  punishment 
imposed  by  the  ecclesiastical  law.  But,  under  that  law,  the  whole 
profits  of  the  living  might  have  been  sequestered  for  the  same 
offence;  and  it  cannot  be  supposed  that,  where  that  might  have 
been  the  case,  forfeiture  of  part  would  be  imposed  as  an  additional 
[  •TOT  ]      ♦penalty. 

(Eble,  J. :  Is  there  any  other  instance  of  a  case,  deemed  criminal 
under  the  ecclesiastical  law,  where  the  party  accused,  on  paying  a 
sum  of  money,  may  claim  exemption  from  all  further  punishment, 
irro  salute  anima  or  otherwise  ?) 

The  case,  in  that  respect,  only  resembles  any  other  criminal  case 
in  which  the  penalty  imposed  by  law  is  a  fine.  The  recovery,  by 
sect.  114,  is  to  be  by  monition  and  sequestration ;  but  that  does 
not  necessarily  give  a  civil  character  to  the  ofifence,  more  than  the 
statutory  levy  by  distress  in  cases  of  summary  conviction  before 
justices.  Blackstone,  in  the  passage  referred  to  on  the  other  side 
(4  Comm.  808),  seems  to  consider  all  the  proceedings  by  informers 
to  recover  penalties  as  criminal,  though  some  are  in  form  civil : 
and  they  appear  to  be  so  ranked  together  in  Com.  Dig.  Action 
upon  Statute  (E  1). 
Secondly,  by  the  interpretation  clause  (sect.  124)  of  stat.  1  &  2  Vict. 

(1)  1  Hag.  Ck)n8i8t.  Ca.  384.  (4)  1  Curt.  Ecc.  Bep.  173. 

(2)  2  PhiUim.  Eep.  359.  (5)  1  Hag.  Consist.  Ca,  167. 

(3)  1  Curt.  Ecc.  Rep.  34. 
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c.  106»  ''  in  all  cases  where  the  term  '  benefice '  is  used  in  this  Act,     baokham 

the  said  ttem  shall  be  understood  and  taken  to  mean  benefice  with      bluok. 

cure  of  souls,  and  no  other,  (unless  it  shall  otherwise  appear  from 

the  context)."    Therefore  "  benefice  "  in  sect.  82  has  that  meaning : 

and  it  ought  to  have*  been  shown  on  these  proceedings  that  the 

benefice  in  question  had  cure  of  souls.    That  does  not  appear.    The 

allegation  that  Bluck  was  ''  lawfully  instituted  and  inducted  "  does 

not  supply  the  defect;  for  ''possession  of  sinecures  (not  being 

exempt/'  &c.)  ''  must  be  obtained  by  the  same  methods  by  which 

the  possession  of  other  rectories  and  vicarages  is  obtained,  namely, 

by  presentation,  institution,  and  induction :  "  8  Burn's  Ecc.  L.  650, 

tit.   Sinecure,   9th  ed.     It  is  true  that,  in  Cathcart  v.  Hardy  (i), 

which  ?was  an  action  for  penalties  incurred  by  non-residence,  it      [  '^os  ] 

was  held  utinecessary  to  allege  that  the  rectory  was  a  benefice  with 

cure  of  soiils :  but  that  was  under  stat.  48  Geo.  III.  c.  84,  which 

(sect.  12)  imposed  the  penalty  for  non-residence  on  any  "  benefice  " 

generally :  but  there  the  exemption  in  the  case  of  a  parsoiiage 

having  no  cure  of  souls  was  given  in  a  distinct  proviso,  and  for 

that  reason  it  was  held  that  the  excuse  ought  to  have  been  alleged 

by  the  defendant,  not  negatived  by  the  plaintiff.   Here,  by  sect.  124, 

the  words  **  with  cure  of  souls  "  are  virtually  incorporated  with  the 

word  "  benefice  "  in  sect.  82. 

Thirdly,  the  sentence  is  imperfect,  inasmuch  as  it  adjudges  that 
the  Bev.  J.  Bluck  has  forfeited  ''one  third  part  of  the  annual 
value  of  his  benefice  of  Walsoken,"  condemns  him  in  payment  of 
such  third  part,  with  the  reasonable  expense  incurred  by  the  pro- 
moter, and  orders  "  the  amount  of  such  third  part "  *'  and  of  such 
reasonable  expense,  to  be  ascertained  in  the  usual  and  accustomed 
manner  by  the  Registrar."  By  stat.  1  &  2  Vict.  c.  106,  sect.  10, 
the  value,  for  the  present  purpose,  is  "  the  net  annual  value : " 
and  that,  according  to  sect.  8,  is  to  be  ascertained  by  deducting 
from  the  gross  yearly  income  the  taxes,  rates,  &c.,  and  other  per- 
manent charges ;  and  for  the  purpose  of  such  estimate  sect.  10 
renders  it  "lawful  for  the  Court  before  whom  any  suit  shall  be 
depending  for  the  recovery  of  any  penalty  or  forfeiture  under  this 
Act,  and  for  any  Bishop  acting  under  any  of  the  provisions  of  this 
Act,  to  make  or  cause  to  be  made  such  inquiries  and  call  for  such 
evidence  as  such  Court  or  Bishop  shall  think  fit,  and  otherwise  to 
proceed  upon  the  best  information  which  such  Court  or  Bishop 
may  be  able  to  procure  *for  estimating  in  manner  aforesaid  the       [  *709  }. 

(1)  2  M.  &  S.  534. 
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Baokham     annual  value  of  any  benefice."     That  estimate,  and  the  calculation 

Bluok.       of  expenses,  must  be  the  act  of  the  Court  itself:  SeUwood  v. 

Mount  (i)  and  Reg.  v.  Long  (2)  show  this.     It  might  have  been 

referred  to  the  Registrar  to  ascertain  the  amounts ;  but  the  decree 

should  have  been  suspended  in  the  meantime,  and  his  estimate, 

when  made,  incorporated  in  it.    By  sect.  10  the  decision  of  the 

Court  or  Bishop,  ''  founded  on  such  evidence  or  other  information, 

shall  be  final  and  conclusive,  save  when  appealed  from  in  due 

course  of  law."     But  the  appeal  is  shut  out,  if  the  decree  be 

finally  pronounced  before  the  estimate  is  made  by  the  Registrar. 

No  appeal  is  given  against  his  finding.     The  words  ''in  the  usual 

and  accustomed  manner  "  can  have  no  effect ;  for  under  a  new 

statute  there  can  be  no  established  usage  or  custom.     This  is  not  a 

matter  of  practice,  but  a  question  whether  the  Judge  of  the  Court 

has  not  assumed  to  make  a  final  decree,  leaving  it  incomplete  in 

the  most  important  respects. 

The  prohibition  is  not  moved  for  too  late.     The  decree  still 

remains  unaccomplished ;  and  the  object  is  to  prevent  execution : 

till  that  is  complete,  this  Court  may  prohibit :  In  the  Matter  of  the 

Dean  of  York  (8).     Whether  a  prohibition  might  or  might  not  issue 

to  the  Judicial  Committee,  it  is  unnecessary  to  inquire :  though  the 

Court  of  Exchequer  seems  to  have  been  of  opinion,  in  Ex  parte 

Smyth  (4),  that  it  might. 

Cur,  adv.  vulU 

Lord  Dbnman,  Ch.  J.,  in  the  ensuing  vacation  (December  17th), 
delivered  the  judgment  of  the  Court  : 

f  710  ]  This  was  a  suit  in  the  Consistory  Court  of  the  Bishop  of  Norwich, 

to  recover  one- third  of  the  profits  of  a  benefice,  claimed  from  Mr. 
Bluck  on  account  of  his  non-residence  thereon.  The  sentence  was 
against  him  in  that  Court ;  and  that  sentence  was  confirmed  on 
appeal  in  the  Arches  Court  and  in  the  Privy  Council. 

The  defendant  now  moves  for  a  prohibition  on  three  grounds. 
1.  That  this  was  a  criminal  proceeding  within  stat.  8  &  4  Vict.  c.  86, 
8.  28 ;  and  that  the  conditions  precedent  for  a  criminal  proceeding 
according  to  that  statute  were  not  fulfilled.  2.  That  it  did  not 
sufi&ciently  appear  that  Mr.  Bluck  held  a  benefice  with  cure  of  souls. 
8.  That  the  definitive  sentence  was  illegal,  because  the  Bishop 
deputed  the  Registrar  to  ascertain  the  amount  of  one-third  of  the 

(1)  55  B.  B.  401  (1  Q.  B.  726,  73d).    (4)  42  B.  B.  613  (2  Or.  M.  &  B. 

(2)  55  B.  B.  409  (1  Q.  B.  740).      748;  S.  C.  Tyr.  &  G.  222). 

(3)  57  B.  B.  645  (2  Q.  B.  1,  39). 
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I 
thereon  himself.  Bluok.  I 


annaal  value  of  the  benefice,  whereas  he  ought  to  have  adjudicated     raokham 


As  to  the  first  ground.  It  appears  that  there  are  two  kinds  of 
proceedings  in  the  Ecclesiastical  Courts,  civil  and  criminal ;  the  one 
by  a  party  interested,  in  form  by  libel,  where  the  judgment  is  for  his 
benefit  and  is  enforced  by  monition  and  sequestration ;  this  is  a  civil 
suit.  The  other  is  by  any  stranger,  in  form  by  promoting  the  office 
of  Judge  by  articles,  and  the  judgment  is  for  penal  consequences 
against  the  defendant  pro  salute  anima  and  deprivation ;  this  is  a 
criminal  suit.  And  the  suit  in  question  is,  according  to  these  tests, 
civil  and  not  criminal.  It  is  instituted,  not  by  any  stranger,  but  by 
a  party  who  may  be  said  to  have  an  interest,  viz.,  by  the  nomineeof  the 
Bishop,  who  is  to  recover  money,  which  the  Bishop  may  by  special 
order  direct  to  be  laid  out  for  the  improvement  of  the  benefice,  the 
residence  house  or  buildings  (sect.114),  andwho^is,  in  effect,  a  trustee  [  *7ii  ] 
for  this  purpose.  The  proper  mode  of  proceeding  is  decided,  by  the 
tribunals  who  are  to  decide  on  questions  of  procedure,  to  be  by  moni- 
tion and  libel  instead  of  citation  and  articles ;  and  the  decree  is  for  a 
given  amount  of  value,  to  be  enforced  by  monition  and  sequestra- 
tion only,  and  not  for  any  penal  consequences  to  be  enforced  by 
censure  and  deprivation.  The  course  of  legislation  against  non- 
residence  indicates  that  it  is  a  civil  proceeding  ;  the  penalties  given 
by  Stat.  21  Hen."  VIII.  c.  13,  57  Geo.  III.  c.  99,  and  1  &  2  Vict. 
c.  106,  s.  117,  as  against  unbeneficed  clerks,  are  all  recoverable  by 
civil  proceedings  in  the  courts  of  law.  The  action  of  debt  for  a 
penalty  against  a  beneficed  clerk  is  taken  away ;  and  this  proceeding 
in  the  Ecclesiastical  Courts  is  substituted,  by  stat.  1  &  2  Vict.  c.  106, 
8.  114,  because  ecclesiastical  profits  were  to  be  taken  and  applied 
to  ecclesiastical  purposes,  and  a  temporal  Court  is  not  adapted  for 
such  a  purpose :  but  though  the  tribunal  is  altered,  the  nature  of 
the  proceeding  is  the  same.  The  condition  required  by  stat.  8  &  4 
Vict.  c.  86,  for  a  criminal  proceeding  against  a  clerk  in  Holy  Orders 
would  be  superfluous  in  respect  of  a  charge  of  non-residence,  as 
that  is  specific  in  its  nature  and  capable  of  easy  ascertainment  by 
the  Bishop  without  the  aid  of  a  commission  to  enquire. 

Secondly.  It  is  contended  that  the  allegation  that  Mr.  Bluck  "  is 
rector  of  the  rectory  and  parish  church  of  Walsoken,"  being 
**  rightly  and  lawfully  instituted  and  inducted  "  thereto,  does  not 
show  him  to  have  cure  of  souls.  It  is  difficult  so  to  construe  those 
words  as  not  to  include  a  cure  of  souls ;  but  the  objection  has  been  con- 
sidered in  the  appropriate  tribunal  for  putting  a  construction  on 
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Baokham     this  form  of  pleading,  and  has  been  there  ^overruled  on  the  ground 
Bluok.       ^^^^  ^^®  words  in  question  did  allege  a  cure  of  souls;  and  certainly, 
[  ^712  ]      in  this  stage  of  the  proceedings,  we  ought  not  to  issue  our  pro- 
hibition upon  the  footing  of  an  objection  merely  in  the  nature  of  a 
special  demurrer. 

Thirdly.  It  is  contended  that  the  definitive  sentence  is  illegal  in 
deputing  the  Registrar  to  ascertain  the  value,  instead  of  the  Bishop 
ascertaining  it  himself  and  stating  it  in  his  sentence.  But  it  has 
been  answered  in  the  Privy  Council  that,  according  to  the  practice 
of  the  Consistory  Court,  the  Begistrar,  under  this  sentence,  would 
inquire  and  report  to  the  Bishop,  and  that  the  amount  so  ascer- 
tained by  him  would  not  be  taken  without  the  order  of  the  Bishop. 
The  form  of  the  decree  directing  the  amount  to  be  ascertained  "  in 
the  usual  and  accustomed  manner  "  is  consistent  with  this  practice. 
And  the  affidavit  on  which  the  motion  is  founded  prays  a  prohibition 
lest  the  Begistrar  should  proceed  to  inquire  and  report  to  the  Bishop, 
ahd  lest  the  Bishop  should  proceed  to  enforce  payment.  The 
objection  fails,  both  because  it  is  founded  on  a  mistake  of  facts, 
and  because  it  relates  to  a  rule  of  practice. 

The  rule,  therefore,  mast  be  discharged,  and,  having  been  obtained 
after  sentence  in  the  Court  below  and  the  appellate  Courts,  with  costs. 

_  Rule  discharged. 

1W6.  TAYLOR  V.   CLAY  and  Another. 

^  '  (9  Q.  B.  713—726 ;  S.  0.  16  L.  J.  Q.  B.  44 ;  11  Jur.  277.) 

t  '^^  3  By  charter-party,  the  freighters  of  a  ship  agreed  with  the  owners  that 

the  ship,  being  fit  for  the  voyage,  should  proceed  to  Port  T.,  and  there  load 
a  cargo ;  the  ship  to  be  loaded  in  turn ;  certain  working  days  to  he  allowed, 
and  a  further  number  of  days  for  demurrage  &c.  The  owners  brought 
assumpsit  on  this  agreement,  alleging:  1.  That,  although  the  ship,  being 
fit  &c.,  sailed,  and  arrived  at  Port  T.,  yet  defendants  did  not,  within  a 
reasonable  time  after  her  arrival  there,  load  a  cargo  &c. ;  2.  That 
defendants  did  not,  at  Port  T.,  load  the  ship  in  turn,  but  long  after  the 
proper  and  regular  turn ;  whereby  plaintiff  was  injured  &c. 

Pleas.  1.  That  defendants  did,  within  a  reasonable  time  after  the 
arrival  &c.,  load  the  ship,  &c  2.  That  defendants  did,  at  Port  T.,  load  the 
ship  in  turn.  3.  That  plaintiff  was  master,  and  had  the  care,  direction  and 
management  of  the  ship ;  and  that,  after  the  ship's  arrival  at  Port  T.,  and 
before  defendants  could  load  &c.,  plaintiff,  so  being  master  &c.,  and  the 
crew,  took  such  bad  care  of  the  diip,  and  governed  and  navigated  her 
so  [improperly,  that  the  ship,  by  the  carelessness,  unskilfulness  and  mis- 
management of  the  said  master  and  crew,  became  damaged  and  unfit  to 
receive  a  cargo,  and  so  remained  for  a  long  time  &c.,  by  reason  whereof 
defendants  could  not  load  &c.  Beplioation,  Be  injurid.  Issues  joined  on 
all  the  pleas. 

By  a  local  Act,  regulating  the  port,  the  master  of  every  ship  coming  in 
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was  bound,  under  a  penalty,  to  moor,  anchor  and  place  the  same  in  such       Tatlob 
situation  as  the  harbonr-master  should  direct ;  and  the  harbour-master  was  «• 

authorized  to  cause  the  vessel  to  be  removed  in  such  manner  as  he  should  Clat. 
deem  necessary.  The  ship's  master  was  also  bound  to  take  on  board  a 
pilot,  who,  by  the  bye-laws  of  the  port,  was  to  obey  the  orders  of  the 
harbour-master.  It  was  proved,  on  the  trial,  that  defendant's  ship,  with  a 
pilot,  arrived  at  the  port,  and  received  directions  from  the  harbour-master 
as  to  entering ;  but  the  master  and  crew  worked  the  ship  in  a  manner 
contrary  to  his  directions;  and  in  consequence  she  received  injury,  lost  her 
then  turn  of  loading,  and  was  unable  to  load  till  the  expiration  of  some 
days,  when  she  loaded  without  further  delay.  After  verdict  for  defendants 
on  all  the  issues. 

Held,  on  motion  for  new  trial,  that,  on  the  third  issue,  the  Judge  rightly 
directed  the  jury  to  find  for  defendants  if  they  thought  the  accident  was  the 
fault  of  the  master  and  crew,  for :  1.  The  ship,  though  under  the  harbour- 
master's direction,  was,  for  the  purposes  of  this  plea,  under  the  care  and 
management  of  the  plaintiff.  2.  The  defendants  might  allege  the  delay » 
occasioned  as  above,  in  order  to  show  that  they  loaded  in  reasonable  time^ 
and  in  turn,  within  the  meaning  of  the  charter-party. 

Held  also,  on  motion  to  enter  a  verdict  for  plaintiff  on  the  1st  and  2nd 
issues,  that,  on  the  facts  above  stated,  defendants  were  right  in  pleading- 
that  they  loaded  in  turn,  and  in  reasonable  time ;  and  that  they  could  not 
have  pleaded  in  confession  and  avoidance. 

Assumpsit.     The  declaration  stated  that,  by  a  charter-party  of 

affreightment  between  plaintiff,  therein  described  as  owner  of  the 

ship  Jane,  then  in  the  Thames,  and  defendants,  therein  described 

as  of  the  city  of  London,  merchants,  it  was  mutually  agreed  that 

the  ship,  being  tight,  staunch  and  strong,  and  every  way  fitted  for 

the  voyage,  should  with  all  convenient  speed  sail  and  proceed  to 

Port  Talbot  in  ballast  from  the  river  Thames,  or  so  near  thereto  as 

she  could  ^safely  get,  and  there  load  from  the  factors  of  the  said       [  *714  ] 

affreighters  a  full  and  complete  cargo  of  coals,  or  coal  and  coke,  at 

shipper's  option :  cargo  to  be  brought  alongside  and  taken  from 

alongside  at  shipper's  risk  and  expense ;  not  exceeding  what  she 

could  reasonably  stow  &c. :  and,  being  so  loaded,  should  forthwith 

proceed  to  America,  &c.  (specifying  the  voyage),  and  deliver  the 

same  on  being  paid  freight  &c.  (particulars  as  to  freight,  commission 

&c.) ;  the  act  of  God,  the  Queen's  enemies,  fire  and  all  and  every 

other  dangers   &c.   of  the  seas  &c.,   during  the   voyage  always 

excepted :  the  freight  to  be  paid  on  unloading  and  right  delivery  of 

the  cargo,  in  cash  &c. :  to  be  loaded  in  turn ;  and  twenty  working 

days  were  to  be  allowed  the  said  merchant,  if  the  ship  were  not 

sooner  dispatched,  for  unloading  the  ship  as  above,  and  ten  days' 

demurrage  over  and  above  the  said  laying  days,  at  91.  per  day 

penalty  for  non-performance  of  the  agreement.    The  count  then 

averred  mutual  promises  of  performance,  and  that  the  ship,  within 

a  reasonable  time  after  the  making  of  the  charter-party,  to  wit  on 
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Taylor       &c.,  was  tight,  staunch  and  strong,  and  every  way  fitted  for  the 

Clat.  voyage  in  the  said  charter-party  mentioned ;  and  that,  although 
the  said  ship,  so  being  tight,  &c.,  did  with  all  convenient  speed  sail 
and  proceed  to  Port  Talbot  aforesaid  in  ballast  from  the  river 
Thames  aforesaid,  and  did  afterwards,  to  wit  on  &c.,  arrive  at 
Port  Talbot  aforesaid,  whereof  defendants  then  had  notice,  and 
although  plaintiff  hath  always  &c.  (the  usual  averment  of  perform- 
ance by  plaintiff),  nevertheless  defendants,  not  regarding  &c.,  did 
not  nor  would,  within  a  reasonable  time  after  the  arrival  of  the 
said  ship  at  Port  Talbot  aforesaid,  there  load  from  their  said  factors 

[  ^716  ]  a  full  or  complete  cargo  of  coals,  or  coal  *and  coke,  at  their  option, 
but,  on  the  contrary  thereof,  did  not  load  the  said  ship  until  after 
the  expiration  of  an  unreasonable  time,  viz.  two  months,  after  the 
arrival  of  the  said  ship  :  And  that  defendants  did  not  nor  would  at 
Port  Talbot  aforesaid  load  the  said  ship  in  turn  according  to  the 
terms  of  the  said  charter-party,  but,  on  the  contrary  thereof,  loaded 
the  said  ship  long  after  the  proper  and  regular  turn  in  that  behalf: 
by  means  of  which  several  premises  plaintiff  for  a  long  time,  to  wit 
&c.,  lost  and  was  deprived  of  the  use  of  the  said  ship  &c. 

Pleas.  1.  As  to  the  first  breach :  That  defendants  did,  within 
a  reasonable  time  after  the  arrival  of  the  ship  at  Port  Talbot,  load 
from  the  said  factors  a  full  and  complete  cargo,  according  to  the 
said  charter-party :  conclusion  to  the  country.    Issue  thereon. 

2.  As  to  the  second  breach  :  That  defendants  did,  at  Port  Talbot 
aforesaid,  load  the  said  ship  in  turn  according  to  the  terms  of  the 
said  charter-party :  conclusion  to  the  country.    Issue  thereon. 

8.  That,  during  the  said  voyage  in  the  declaration  mentioned, 
plaintiff  was  the  master  df  the  said  ship,  and  then  had  the  care, 
direction  and  management  of  the  same.  And  that,  during  the  said 
voyage,  and  after  the  arrival  of  the  said  ship  at  Port  Talbot  afore- 
said, to  wit  on  (fee,  and  before  defendants  could  load  any  cargo 
therein,  or  any  part  thereof,  according  to  the  terms  of  the  said 
charter-party,  plaintiff,  so  then  being  such  master,  and  the  said 
crew  of  the  said  ship,  the  said  master  and  crew  then  having  such 
care  and  management  as  aforesaid,  took  so  little  and  such  bad  care 
of  the  said  ship,  and  governed  and  navigated  the  same  in  so  un- 
skilful and  improper  a  manner,  that  the  same,  by  and  through  the 

r  «716  ]  carelessness,  unskilfulness,  misdirection,  mismanagement  *and  im* 
proper  conduct  of  the  said  master  and  crew  in  that  behalf,  then,  to 
wit,  on  &c.,  became  greatly  broken,  damaged  &c.,  and  rendered 
wholly  unfit  to  receive  any  cargo  therein  according  to  the  terms  of 
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the  said  charter-party,  and  bo  remained  for  a  long  time,  to  wit  the  Tatlob 
whole  time  in  the  declaration  mentioned,  during  which  the  said  glat. 
ship  remained  unloaded :  whereby,  and  by  reason  of  the  premises, 
and  on  no  other  account  whatsoever,  defendants  could  not,  although 
they  were  during  all  the  time  last  aforesaid  ready  and  willing  so  to 
do,  safely  or  securely  load  on  board  the  said  ship  in  turn  from  their 
said  factors  at  Port  Talbot  aforesaid  a  full  and  complete  cargo  of 
coals,  or  coal  and  coke,  at  their  option,  or  any  part  thereof,  according 
to  the  terms  of  the  said  charter-party.    Verification. 

Replication :  De  injuria.    Issue  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Glamorganshire  Summer 
Assizes,  1845,  it  appeared  that,  the  charter-party  being  as  above 
stated,  the  Jane,  on  ISth  March,  1848,  arrived  at  the  lock  gates  at 
the  entrance  of  Fort  Talbot,  having  a  proper  pilot  on  board.  The 
harbour-master  (i)  ordered  the  Jane,  and  another  vessel,  the  Thames, 
which  was  astern  of  her,  to  pass  into  the  lock.  In  so  doing,  the 
Tliames  hauled  up  faster  than  the  Jane ;  and  they  came  into  contact. 
The  harbour-master's  attention  was  called  to  the  circumstance; 
and  he  ordered  the  Jane  to  heave  briskly  ahead :  but  the  ships 
became  jammed  together ;  and,  the  tide  ebbing,  the  Jane  was  sus- 
pended between  the  Tliames  and  the  side  of  the  lock  till  the  next 
morning.  It  was  necessary  to  remove  her  ballast ;  and  she  sustained 
some  *injury :  and,  in  consequence  of  the  accident,  she  lost  the  C  ^717  ] 
turn  of  loading  which  she  would  otherwise  have  been  entitled  to, 
and  was  detained  several  days  before  she  received  her  cargo :  bat  it 
did  not  appear  that,  when  ready,  she  met  with  any  undue  delay 
in  loading.  For  the  plaintiff  it  was  contended  that  the  mischief 
resulted  unavoidably  from  the  harbour-master  permitting  the 
Thames  to  follow  the  Jane  too  closely  into  the  lock.  The  defendants 
called  several  witnesses  to  show  that  the  accident  would  not  have 
happened  if  the  crew  of  the  Jane  had  obeyed  directions  which  the 
harbour-master  gave,  and  had  "  heaved  "  the  ship  by  the  winch 
instead  of  "hauling,"  as  it  appeared  they  did,  by  hand.  Colt- 
•MAN,  J.  was  of  opinion  that,  on  the  first  two  issues,  taken  by  them- 
selves, the  defendants  were  entitled  to  a  verdict,  if  they  had  loaded 
the  cargo  within  a  reasonable  time  after  the  ship  was  ready  .to  take 
her  turn;  but  that  the  general  result  of  the  cause  must  depend 
upon  the  question  which,  in  his  view,  arose  upon  the  third  issue, 
namely,  whether  the  mischief  was  occasioned  by  fault  in  the  crew, 
or  by  misconduct  of  the  harbour-master  in  sending  the  'Thames 
(1)  See  p.  421,  note  (1),  post. 
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Tatlob  forward  before  the  Jane  had  gained  a  proper  berth.  He  left  this 
Clat.  question  to  the  jury,  and  directed  a  verdict  for  the  defendants  on 
the  first  and  second  issues,  reserving  leave,  however,  to  move  to 
enter  a  verdict  on  these  for  the  plaintiff,  if  the  Court  should  dissent 
from  his  ruling.  Damages  were  assessed  conditionally  on  these 
issues ;  and  the  jury  found  for  the  defendants  on  all. 

Chilton^  in  Michaelmas  Term,  1845,  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  plaintiff  on  the 
first  and  second  issues.  As  to  these  he  contended  that,  the  vessel 
[  *718  ]  having  arrived  at  Port  Talbot,  *the  freighters  were  answerable  for 
any  delay  in  the  loading,  or  at  all  events  were  bound  to  show  the 
excuse  by  plea :  and  he  cited  Abbott  on  Shipping,  306,  807  (8th 
ed.),  where  it  is  said  that,  when,  in  a  charter-party,  the  time  is 
"  expressly  ascertained  .and  limited  by  the  terms  of  the  contract, 
the  merchant  will  be  liable  to  an  action  for  damages  if  the  thing 
be  not  done  within  the  time,  although  this  may  not  be  attributable 
to  any  fault  or  omission  on  his  part ;  for  he  has  engaged  that  it 
shall  be  done."  He  also  moved  for  a  new  trial  on  the  grounds  that 
the  jury  were  misdirected  on  the  third  issue,  and  that  the  verdict 
was  against  the  evidence;  contending  that  no  misconduct  in 
the  crew  was  proved,  and  that,  at  all  events,  when  the  accident 
happened,  they  were  under  the  controul  of  the  harbour-master,  and 
therefore  the  ship  was  not  under  the  **  care,  direction,  and  manage- 
ment*' of  the  plaintiff  (1).    A  rule  nisi  was  granted. 

Martin  and  Benson  now  showed  cause : 

First,  as  to  the  third  issue  :  although  the  local  Act  and  bye-laws 
gave  an  authority  and  right  of  superintendence  to  the  harbour- 
master and  pilot,  the  vessel  was  under  the  actual  and  immediate 
''  care,  direction  and  management "  of  the  master  and  crew  as  stated 
in  the  third  plea ;  and  the  owner  is  responsible  for  the  misconduct 
[  •719  ] '     on  their  part  which,  in  point  of  fact,  caused  the  miscarriage  *in 

(1)  It  was  also  urged,  on  the  argu-  the  Goubt  thought  that  the  case  had 

xuent  in  support  of  the  rule,  that  the  been  well  left  to  the  jury,  and  that 

learned' Judge,  in  summing  up,  put  their  decision  on  the  fact  was  con- 

the    case   too   unfayourably   to   the  olusiye.    And  Lord  Dsnicak,  Ch.  J. 

plaintiff,   in   point    of   law,   on    the  observed  that,  in  such  an  action  as 

question  whether  or  not  the  master  this,  the  fact  of  the  plaintiff  having 

and    crew    had    contributed   to   the  contributed  to   the  injury  was  quite 

accident  by  their   own   mismanage-  sufficient  to  prevent  the  defendants 

ment :  ^d  Davies  v.  jifann,  62  £.  B.  being  held  liable  on  the  contract. 
698  (10  M.  &  W.  546)  was  cited.    But 
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question.    The  clanses  of  stat.  4  &  5  Will.  lY.  c.  xliii.  (i),  giving      Tatlob 
certain  authority  to  the  harbour-master  and  pilot,  do  not  exclude       clat. 
the  controul  of  the  ship's  ^master  and  crew ;  nor,  indeed,  do  the      [  *720  ] 


(1)  Stot  4  &  5  Will.  IV.  c.  xliii., 
local  and  personal,  public,  "for  im- 
proving the  port  and  harbour  of  Aber- 
ayon  in  the  county  of  Glamorgan," 
incorporates,  by  sect.  1,  a  Company 
for  making  &c.  and  improving  the 
port  and  harbour  of  Aberavon  (called 
in  the  above  reported  case  Port 
Talbot],  and  the  entrance  or  channel 
thereof,  and  the  river  Avon,  in  the 
county  of  Glamorgan. 

Sect.  51  enacts:  "That  it  shall  be 
lawful  for  any  person  appointed  in 
pursuance  of  tiiis  Act "  (by  the  Com- 
pany, under  sect.  48)  "to  act  as 
harbour  master  within  the  said  port 
and  harbour  of  Aberavon  to  direct  any 
person  having  the  command  of  any 
▼essel  entering  into  or  being  within 
the  said  port  and  harbour  to  moor, 
anchor,  and  place  the  same  in  such 
situation  within  the  said  port  and 
harbour  as  the  said  harbour  master 
fihaU  direct ;  and  in  case  the  master  of 
such  vessel  shall  refuse  or  neglect  to 
remove  the  same  as  soon  as  may  be 
after  being  required,  and  to  moor, 
anchor,  and  place  the  same  as  the  said 
harbour  master  shall  direct,  he  shall 
for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  10/. ;  and  it 
shall  be  lawful  for  the  said  harbour 
master  and  such  other  persons  as  he 
shall  call  to  his  assistance  to  remove 
or  cause  to  be  removed  the  said  vessel 
in  such  manner  as  he  shall  deem 
necessary ;  and  such  master  shall  pay 
all  the  charges  and  expenses  attending 
the  removing  such  vessel  after  such 
direction,  refusal,  or  neglect  as  afore- 
said, such  charges  and  expenses  to  be 
recovered*'  &c.  (as  directed  by  sect.  87); 
*'and  if  any  person  shall  prevent  or 
impede  the  removal  of  any  such  ves:sel, 
such  person  shall  forfeit*'  &c.  as 
above. 

Sect.  72  enacts:  "That  it  shall  be 
lawful  for  the  said  Company  to  appoint 
and  license  fit  and  proper  persons  to 
act  as  pilots  and  hoblers  for  the  pur- 
pose of  conducting  into  and  out  of  the 


said  port  and  harbour  ships  and  vessels 
resorting  thereto,  by  annual  warrant 
or  license,"  which  they  may  revoke  at 
their  pleasure,  and  imposes  a  penalty 
on  any  person  taking  upon  himself  to 
act  as  a  pilot  or  hobler  to  any  ship  or 
vessel  entering  into  or  going  put  of  the 
said  port  and  harbour  without  having 
authority  so  to  do  by  such  annuid 
warrant  or  license. 

Sect.  73  imposes  a  penalty  if  the 
master,  owner,  &c.  of  any  vessel 
inward  or  outward  bound  shall  refuse 
to  take  on  board  and  employ  a  licensed 
pilot  who  shall  offer  his  services 
(except  such  vessel  shall  be  laden  with 
limestone)  &c. 

There  were  also  bye-laws,  made  by 
the  Company  for  the  regulation  of 
pilots  and  hoblers,  and  vessels,  using 
Port  Talbot,  and  of  the  masters  &c. 
belonging  to  such  vessels.  Among 
them  were  the  following. 

"  3.  Any  pilot  or  hobler  disobeying 
or  disregarding  the  orders  of  the 
^harbour  master  while  approaching  or 
passing  through  the  lock,  or  with 
respect  to  the  berthing  of  any  vessel 
in  the  port,  will  be  liable  on  conviction 
to  a  fine  not  exceeding  40«." 

"  5.  Every  master  of  a  vessel  above 
25  tons  register  burden  bound  inwards^ 
except  such  vessel  shall  be  laden  with 
limestone,  shall  employ  a  licensed 
pilot "  (by  rule  7,  the  first  who  offers) 
"  provided  the  vessel  be  boarded  out- 
side the  outer  buoy : "  (Excuse,  in  case 
there  should  not  be  a  sufficient  number 
of  pilots,  &c. ;  penalty  in  other  cases.) 

"10.  Every  pilot  in  charge  of  a 
vessel  inward  bound  shall  conduct 
such  vessel  to  whatever  berth  she  may 
have  orders  to  proceed  without  quitting 
her,  unless  he  shall  have  permission 
from  the  master ;  and  any  pilot  refus- 
ing to  conduct  a  vessel  under  his 
charge  beyond  the  lock,  when  required 
to  do  so  by  the  harbour  master  or  the 
master  of  such  vessel,  shall  be  liable 
to  forfeit  such  pilotage." 


[  •720,  fi.  ] 
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Tatlor  duties  on  one  part  and  the  other  conflict ;  for  the  harbour-master's 
Clat.  business  is  only  to  direct  the  placing  of  a  ship  in  the  port  and 
harbour,  and  the  pilot  is  only  to  guide  her  course:  a  fault  in 
working  the  ship  cannot  be  imputed  to  either.  At  all  events,  if 
the  harbour-master  gives  orders  which  are  disregarded,  the  owner 
cannot  excuse  himself  by  an  authority  which  the  master  and  crew 
have  rejected.  The  learned  Judge's  direction,  therefore,  was  right. 
Then,  as  to  the  first  and  second  issues :  the  ship  was  loaded  in 
reasonable  time,  and  loaded  in  turn,  within  the  meaning  of  the 
charter-party.  Reasonable  time  would  commence  when  the  ship 
was  brought  to  the  place  of  loading  (which  is  distinct  from  the 
port  generally:  Brereton  v.  Chapman  {\),  Brotvn  v.  Johnson  (2);) 
in  a  proper  state  for  receiving  a  cargo.  It  was  a  condition  pre- 
cedent that  the  ship  should  present  herself,  ready  to  be  loaded. 
And  the  turn  would  be  the  ship's  proper  turn,  after  she  had 
appeared  in  such  readiness.  Such  being  the  rules,  no  negligence 
[  ^781  ]  appears  *on  the  part  of  the  defendants ;  nor  did  it  lie  upon  them 
to  show  in  pleading  why  the  ship  could  not  take  her  turn  sooner. 
[They  also  referred  to  Leer  v.  Yates  (3),  Rogers  v.  Hunter  (4),  Dobson  v. 
Drooj)  (6),  and  Harman  v.  Gandolph  (6).] 

Chilton  f  Davison  and  Htirlstone,  contra  : 

As  to  the  third  issue :  the  facts  alleged  and  proved  do  not  amount 
to  any  excuse  for  the  breach.  Even  if  the  accident  was  a  sufficient 
cause  for  the  delay,  the  plaintiff  is  not  responsible  for  it.  The 
[  *722  J  master  was  obliged  to  '''take  a  pilot,  and  the  pilot  to  obey  exclusively 
the  orders  of  the  harbour-master ;  the  plaintiff,  therefore,  had  not, 
as  was  pleaded,  the  management  of  the  ship.  As  to  the  first  and 
second  issues :  reasonable  time  would,  primd  facie^  run  from  the 
moment  when  the  ship,  being  tight,  staunch  &c.,  arrived  (as  she  is 
admitted  to  have  done)  at  Port  Talbot.  If  any  thing  prevented  the 
time  from  so  running,  the  defendants  ought  to  have  pleaded  it. 
The  delay  might  or  might  not  have  had  a  valid  excuse  :  the  only 
valid  excuse  would  have  been  that  the  master  and  crew  were  in 
some  respect  to  blame :  but  that  ought  to  have  been  stated  on  the 
record.  [They  cited  Randall  v.  Lynch  (7),  Leerx,  Yates  (s),  Abbott 
on  Shippmg,  810  (8th  ed.).] 

(1)  33  E.  R.  578  (7  Bing.  559).  (5)  Moo.  &  Mai.  441. 

(2)  62  K.  R.  632  (10  M.  &  W.  331).  (6)  17  B.  R  598  (Holt,  N.  P.  C.  35). 

(3)  12  E.  E.  671  (3  Taunt.  387).  (7)  11  R.  E.  340  (:i  Camp.  352). 

(4)  Moo.  &  MaL  63. 


TOL.  Lxxii.]         1846.     Q.  B.    9  Q.  B.  728—725.  428 

Lord  Dbnman,  Gh.  J. :  Tatlob 

V. 

First,  as  to  the  third  issue.  The  plea  alleges  that  the  plaintiff  Clat. 
had  the  care,  direction  and  management  of  the  ship,  and  that, 
before  the  defendants  conld  load  her,  the  plaintiff,  being  master, 
and  the  crew,  took  such  bad  care  of  the  ship  and  governed  and 
navigated  her  so  imskilfully  that,  by  their  carelessness,  unskilful- 
nesB  and  mismanagement,  the  ship  was  injured  and  unfit  to  receive 
a  cargo.  That  was  entirely  matter  of  evidence  ;  and  the  Judge  is 
not  dissatisfied  *with  the  conclusion  the  jury  have  come  to.  I  [  *724  ] 
think  that  the  master  was  proved  to  have  had  the  direction  of  the 
ship,  and  that  the  plea  was  made  out.  If  so,  it  follows  that  the  • 
other  pleas  were  proved  also.  The  term  **  reasonable  time  "  in  the 
declaration  means  a  space  of  time  within  which  the  ship  may,  with 
proper  speed,  be  unloaded,  whenever. she  is  in  a  condition  for  that 
process ;  not  a  reasonable  period  to  be  dated  from  a  given  time.  So 
as  to  the  turn.  If  there  had  been  an  express  stipulation  that  she 
was  to  be  unloaded  between  ships  number  1  and  number  8,  it  might 
have  been  necessary  to  plead  an  excuse :  but  the  terms  of  this  con- 
tract imply  only  that  she  was  to  have  her  turn  when  she  was  ready 
to  take  it.  Her  turn  was  not  come  if  she  was  not  in  a  situation  to 
take  advantage  of  it 

COLBBinGE,  J. : 

I  agree,  as  to  the  first  two  issues,  that  the  reasonable  time  for 
loading,  and  the  turn,  came  only  when  the  ship  was  in  a  condition 
to  take  advantage  of  them.  On  the  third  issue  I  had  more  doubt. 
But  I  think  that  it  is  a  question  on  the  construction  of  the  plea, 
whether  having  the  care,  direction  and  management  means  having 
the  legal  or  the  actual  care.  It  appears  to  me  that  the  meaning 
here  is  the  latter ;  and  that  the  care  and  management  spoken  of  in 
the  commencement  of  the  plea  must  be  understood  in  a  sense 
correlative  to  that  of  the  "  carelessness  "  and  *'  mismanagement  " 
charged  in  the  latter:  these  are  clearly  imputed  to  the  master 
and  crew;  and  the  jury  have  found  the  fact  conformably  to 
the  plea. 

WlOHTUAN,  J. : 

As  to  the  first  two  issues :  the  charter-party  mentions  no  specific 
time  for  the  loading  :  *it  appears  only  that  the  ship  is  to  be  loaded       [  •725  ] 
when  she  arrives  at  Port  Talbot,  and  in  turn.     The  first  breach 
assigned  is,  that  the  defendants  did  not  load  within  a  reasonable 
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Taylor  time  after  the  ship's  arrival ;  and  to  that  a  simple  traverse  is 
Clat.  pleaded,  on  which  the  verdict  is  for  the  defendants.  It  has  been 
argued  that,  on  this  contract,  they  coald  not  set  op  matter  of  excuse 
from  unavoidable  causes  of  delay :  but  I  think  it  was  competent  to 
them  to  show  that  they  loaded  within  a  time  which  was  reasonable 
under  the  circumstances;  and  I  think  also  that  they  could  not 
safely  plead  in  confession  and  avoidance.  They  might  perhaps  have 
done  so  if  the  contract  had  been  to  load  within  three  days ;  but  how 
could  they  admit  that  they  did  not  load  within  a  reasonable  time? 
Their  defence  is  that,  under  all  the  circumstances,  they  did.  As  to 
the  second  breach,  not  loading  in  turn,  the  question  is  not  quite  so 
clear.  But  I  think  loading  in  turn  must  have  meant  loading  as 
soon  as  they  had  a  turn  ;  and,  as  to  that  fact,  the  only  evidence  is 
that,  as  soon  as  they  were  capable  of  loading,  they  did.  Before 
then  they  could  have  no  turn.  That  seems  to  me  the  only  reason- 
able construction.  As  to  the  third  plea,  it  is  argued  that  the  excuse 
there  alleged  is  not  borne  out,  because  the  vessel  was  under  the 
direction  of  the  harbour-master  and  a  pilot.  Bat,  for  all  the 
purposes  of  this  defence,  the  vessel  was  under  the  management  of 
the  master  and  crew.  For  certain  purposes,  the  harbour-master 
and  pilot  had  the  direction ;  but  the  master  and  crew  directed  the 
navigation ;  the  management  of  the  ropes  and  all  the  mechanical 
working  of  the  ship  were  under  their  care.  I  think,  therefore,  that 
the  allegations  of  that  plea  were  made  out.  How  far  the  fault  of 
[  *726  ]  any  other  person  than  the  master  and  crew  contributed  *to  the 
injury  was  entirely  a  question  for  the  jury. 

Erle,  J. : 

The  defendants  did  not  contract  by  this  charter-party  to  load 
until  their  turn  came ;  and  the  turn  was,  not  when  the  ship  should 
have  been  one  day  or  any  other  competent  time  in  the  basin,  but 
when  she  should  have  been  there  for  such  a  time,  and  should  be  in 
a  condition  to  receive  a  cargo.  If,  for  instance,  at  the  expiration  of 
such  a  time  she  had  been  in  a  damaged  state  by  reason  of  a  fire,  it 
would  be  idle  to  say  that  she  was  in  turn  to  load.  I  think  that,  for 
the  purposes  of  this  case,  the  ship  was  loaded  in  turn,  and  in 
reasonable  time.  As  to  the  third  issue,  the  argument  is  that, 
because  the  vessel  was  under  the  direction  of  a  harbour-master  and 
pilot,  the  master  and  crew  were  not  responsible  for  hauling  instead 
of  heaving.  But  it  would  be  very  strange  to  say  that  these  acts 
took  place  under  the  direction  of  the  harbour-master,  when  they 
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'were  done  in  direct  contradiction  to  his  orders.    And  it  appears      Tatlob 

that  no  case  of  joint  negligence  in  the  master  and  crew  and  in  other       qlat. 

parties  was  made  pat. 

Ride  discharged. 

MARY   GALE  v.   LEWIS  (1>  J^^^- 

(9  Q.  B.  730—744  ;  S.  C.  16  L.  J.  Q.  B.  119 ;  11  Jur.  730.)  

In  aesnmpsit  to  recover  from  an  Insurance  Company  the  amount  secured  ^  -' 
by  a  policy  in  favour  of  W.  on  his  own  life,  defendant  (the  secretary) 
pleaded  bankruptcy  of  W.  Beplication  :  That,  before  the  bankruptcy  and 
ihe  making  of  the  policy,  one  D.,  in  whose  right  the  present  action  was 
brought,  agreed  with  W.  to  lend  him  1,0007.,  which  should  be  secured  by  a 
policy  of  insurance  on  W.'s  life :  That  £.  L.,  an  attorney,  acted  in  the  said 
business  of  the  said  agreement  as  attorney  for  the  lender,  and  that,  in 
pursuance  of  the  agreement,  B.  L.,  then  being  also  an  agent  for  the 
-Company,  duly  authorized  in  that  behalf,  in  and  about  effecting  life 
insurances  with  them,  and  otherwise,  caused  the  policy  to  be  effected  on 
W.'s  life  for  the  purpose  and  on  the  terms  aforesaid,  and  took  possession 
of  the  policy,  on  behalf  of  D.,  the  lender,  in  pursuance  of  the  agreement, 
and  for  the  purpose  and  on  the  terms  aforesaid,  and  that  the  policy  was 
-never  in  the  hands  of  W.  or  his  assignees :  That  D.  thereupon  lent  W.  the 
1,000/.,  and  W.,  in  pursuance  of  the  agreement,  assigned  the  policy  by 
indenture  to  D.  :  That  the  debt,  exceeding  the  amount  secured  by  the 
policy,  was,  at  the  time  of  the  bankruptcy,  and  is,  unpaid :  And  that, 
before  the  bankruptcy,  D.,  the  lender,  for  Uie  purpose  of  keeping  up  the 
policy,  paid  to  the  Company,  and  they  received  from  him,  divers  sums  for 
premiums  in  and  about  keeping  the  policy  on  foot  and  preserving  to  D.  the 
benefit  of  it :  Which  said  premises  respectively  the  Company,  before  and 
4it  the  time  of  the  bankruptcy,  well  knew. 

Bejoinder,  that  W.,  when  he  became  bankrupt,  had  the  chose  in  action 
in  his  possession  &c.  by  consent  of  D.,  the  true  owner,  and  was  then 
reputed  owner  thereof.  This  allegation  was  traversed,  and  issue  joined  on 
the  traverse. 

On  the  trial,  it  appeared  that  the  policy  and  assignment  were  effected  at 
Tiverton,  where  B.  L.  was  at  that  time  transacting  insurance  business  for 
the  Company  as  their  ageut,  receiving  and  transmitting  to  them  (their 
office  being  at  Exeter)  instructions  for  policies  and  money  for  premiums, 
settling  losses,  and  receiving  agency  fees.  No  actual  notice  of  the  assign- 
ment was  ever  given  to  the  Company ;  but  the  plaintiff's  counsel  relied 
upon  the  facts  stated  in  the  replication,  and  not  traversed,  as  proving,  by 
admission  on  the  defendant's  part,  that  B.  L.,  as  the  Company's  agent,  had 
effected  the  policy  and  knew  of  the  assignment ;  and  they  contended  that 
such  knowledge  by  him  was,  in  effect,  notice  to  the  office.  The  Judge 
allowed  the  facts  to  be  so  put  to  the  jury,  and  did  not  permit  a  reply. 
Verdict  for  plaintiff. 

Held,  on  motion  for  a  new  trial,  that  some  of  the  facts  stated  in  the 

replication  were  not  traversable,  and,  therefoi-e,  assuming  that  the  others 

might  properly  have  gone  to  the  j  ury  as  admitted,  a  new  trial  must  be  granted. 

Qttare,  whether,  if  all  the  substantial  facts  relied  upon  by  the  plaintiff 

(1)  Approved  in  AUetsony,  Chichester      Hampshire  Land  Co,  [1896]  2  Ch.  743, 
(1875)  L.  B.  10  C.  P.  319,  329,  44  L.      65  L.  J.  Ch.  860.— A.  C. 
J.  C.  P.  153,  and  distinguished  in  Re 
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Oalk  had  been  proved,  the  attorney's  knowledge  was  a  knowledge  by  th» 

t.  Company,  equivalent  to  notice. 

L«wiB.  ^  jjg^  ^j^  being  granted  on  the  above  objection  (and  for  an  inaccurate 

expression  in  tfie  Judge's  charge  to  the  jury),  it  was  proved  on  the  second 
trial  that  the  Company  had  authorized  B.  L.  to  receive  notices  on  their 
behalf,  and  had  agreed  that  a  notice  to  him  should  be  as  valid  as  a  notion 
to  them  at  their  office. 

Held  that,  under  these  circumstances,  knowledge  by  B.  L.,  as  above 
stated,  was  equivalent  to  notice  served  on  the  Company. 

Although  B.  L.  acquired  such  knowledge,  not  in  the  form  of  a  com- 
munication to  the  Company,  but  as  attorney  for  the  assignor  and  assignee. 

Assumpsit  against  the  Secretary  of  the  West  of  England  Fire  and 
Life  Insurance  Company,  for  non-payment  of  1,2002.  due  on  a  policy 
to  that  amount,  effected  by  John  Ware  on  his  own  life. 
[  781  ]  Plea :  Bankruptcy  of  Ware,  and  appointment  of  assignees  (setting 

out  the  proceedings),  by  reason  whereof,  and  by  force  of  the  statute 
&c.,  the  assignees  became  and  were,  until  and  after  his  death,  entitled' 
to  the  sum  assured  by  the  said  policy,  &c.    Verification. 

Beplication :  That,  before  the  bankruptcy  and^af,  and  before  the 
making  of  the  policy,  and  of  the  indenture  after  mentioned,  and 
before  the  commencement  of  this  suit,  viz.  on  4th  December,  1888, 
it  was  agreed  between  the  said  John  Ware  and  one  Thomas  Densem 
that  he  the  said  T.  D.  should  advance  to  the  said  J.  W.  IfiOOL,  and 
that  the  same,  with  interest  at  5Z.  per  cent.,  should  be  secured  ta 
T.  D.  by  a  mortgage  of  certain  property,  and  by  an  assignment  of 
a  policy  of  insurance  to  be  effected  for  that  purpose  upon  the  life  of 
the  said  J.  Ware,  and  the  moneys  to  be  receivable  on  the  scdd 
policy ;  and  one  Bobert  Loosemore,  then  being  an  attorney  and 
solicitor  of  the  superior  Courts  of  Westminster,  then  acted  in  the 
said  business  of  the  said  agreement  for  and  on  behalf  and  as  the 
attorney  and  solicitor  of  the  said  T.  D. :  and,  in  pursuance  of  the 
said  agreement  so  made  as  aforesaid,  he  the  said  B.  Loosemore^ 
then  also  being  an  agent  of  and  for  the  said  Insurance  Company, 
duly  authorized  in  that  behalf  in  and  about  the  effecting  of  insor^ 
ances  on  lives  with  the  said  Company  and  receiving  premiums  of 
insurance  and  otherwise  for  the  said  Company,  then  caused  the  said 
policy  of  assurance  to  be  made  and  effected  on  the  life  of  the  said 
J.  Ware  for  the  purpose  and  upon  the  terms  aforesaid,  and  then 
received  into  his  hands  and  possession  the  said  policy  from  the  said 
Company  for  and  on  behalf  of  the  said  T.  D.  in  pursuance  of  the 
[  *782  ]  said  agreement  and  employ  as  aforesaid,  and  for  the  purpose  *and 
upon  the  terms  in  that  behalf  aforesaid :  and  the  said  policy  was 
not,  at  any  time  whatsoever  before  or  at  the  time  when  J.  Ware 
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became  bankrapt,  or  at  any  other  time  afterwards,  in  the  hands  of        Gale 

J.  Ware  or  of  his  said  assignees.    Averment  that,  thereupon,  and       lewis. 

in  pursuance  of  the  said  agreement  as  aforesaid,  and  before  J.  Ware 

became  bankrupt,  and  before  the  commencement  of  this  suit,  to  wit 

on  28th  December,  1888,  the  said  T.  D.  advanced  iand  paid  to 

J.  Ware  the  said  1,0002.  so  agreed  to  be  advanced  &c.,  upon  the 

terms  aforesaid :  and,  by  a  certain  indenture  then  made  between  the 

said  J.  Ware  of  the  one  part  and  the  said  T.  D.  of  the  other  part 

and  duly  sealed  and  delivered  by  J.  Ware,  after  reciting  the  said 

policy  and  the  said  agreement,  the  said  J.  Ware,  in  pursuance  of 

the  said  agreement,  and  in  consideration  of  the  1,OOOZ.  so  paid  to 

J.  Ware  by  T.  D.,  did,  amongst  other  things,  assign  and  transfer  to 

T.  D.,  his  executors  &c.  and  assigns,  all  the  said  policy  of  insurance 

for  the  said  sum  of  1,200!.,  being  the  same  policy  &c.,  and  all  the 

moneys  to  become  receivable  thereon,  and  all  the  right,  title,  &c., 

of  J.  Ware  of,  in,  to  or  out  of  the  said  policy.    That,  before  and  at 

the  time  of  J.  Ware's  becoming  bankrupt,  the  said  1,000Z.  remained 

wholly  due  from  and  unpaid  by  him,  together  with  800Z.  interest ; 

and  thence  continually  up  to  and  at  the  death  of  the  said  J.  Ware, 

and  hitherto,  the  said  principal  sum  of  1,0002.,  and  interest,  have 

remained  unpaid,  and  the  same  are  still  unpaid,  together  exceeding 

the  said  sum  for  which  the  said  policy  was  so  made  as  aforesaid. 

And  that,  after  the  making  of  the  policy,  and  before  J.  Ware  became 

bankrupt,  and  before  the  commencement  of  this  suit,  to  wit  on  &c., 

and  on  divers  other  days  &c.,  the  said  T.  D.,  for  the  purpose  of 

"^keeping  the  said  policy  on  foot  and  of  preserving  to  himself  the      [  *7»«  ] 

benefit  of  the  same  as  such  security  as  aforesaid,  paid  to  the  said 

Insurance  Company,  and  they  then  received  of  and  from  T.  D.,  divers 

sums  &c.,  amounting  &c.,  for  premiums  and  otherwise  in  and  about 

the  keeping  on  foot  of  the  said  policy  as  aforesaid :  which  said 

premises  respectively  the  said  Insurance  Company,  before  and  at  the 

time  when  the  said  J.  Ware  became  bankrupt  as  aforesaid,  well  knew- 

Verification. 

Rejoinder :  That  the  said  John  Ware,  at  the  time  he  so  became 
bankrupt  as  aforesaid,  by  the  consent  and  permission  of  the  said 
T.  Densem  the  true  owner  thereof,  had  in  his  possession,  order  and 
disposition  the  said  chose  in  action  and  cause  and  right  of  action 
in  respect  of  the  said  sums  of  money  receivable  upon  the  said 
policy,  of  which  said  chose  in  action  and  cause  and  right  of  action 
the  said  J.  Ware  was,  at  the  said  time  when  he  so  became  bankrupt 
as  aforesaid,  reputed  owner.    Verification. 
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Galb  Surrejoinder  :  That  J.  Ware,  at  the  time  when  he  so  became 

Lewis.  bankrupt,  had  not,  by  the  consent  &c. ;  in  his  possession,  J^c.,  the 
said  chose  in  action  &c.,  and  that  he  was  not,  at  the  time  &c., 
reputed  owner  &c.,  in  manner  and  form  &c.  Conclusion  to  the 
country.    Issue  thereon  (i). 

On  the  trial,  before  Patteson,  J.,  at  the  Bristol  Summer  Assizes,  1844, 
the  defendant's  case  was  opened  first.    It  appeared  that  the  policy 

[  *784  ]  ^as  executed  and  assigned  '''for  the  purpose  stated  in  the  plead- 
ings, but  that  no  actual  notice  of  the  assignment  was  given  to  the 
Insurance  Company.  Their  office  was  at  Exeter.  At  the  time  when 
this  policy  was  effected,  Loosemore,  an  attorney  at  Tiverton,  was 
doing  insurance  business  for  the  Company  to  a  large  amount.  He 
was  not  one  of  their  public  advertised  agents,  but  acted  (as  a 
witness  deposed)  '*  in  the  capacity  of  an  agent,"  receiving  instruc- 
tions on  behalf  of  the  Company  for  policies,  transmitting  such 
instructions  to  the  office,  receiving  and  paying  over  the  premiums, 
settling  accounts  for  losses  (on  remittance  from  the  Company), 
keeping  an  account  current  with  them,  and  being  paid  agency  fees. 
Other  attorneys,  elsewhere,  acted  for  the  Company  in  the  same 
manner.  The  plaintiff's  case  was  that,  although  the  Company 
could  not  be  proved  to  have  received  formal  notice  of  the  assignment, 
their  agent,  Loosemore,  had  been  privy  to  that  transaction,  as  well 
as  to  the  effecting  of  the  policy :  and  endeavours  were  made,  on 
cross-examination,  to  show  that  premiums  on  the  policy  had  been 
transmitted  to  the  Company  by  Loosemore.  The  plaintiff's  counsel, 
in  opening  her  case  to  the  jury,  insisted  upon  Loosemore's  privity 
to  the  insurance  and  assignment,  and,  in  proof  of  it,  referred  to 
certain  averments  of  fact  in  the  replication,  which,  not  being 
traversed,  were,  as  he  assumed,  admitted  on  the  record.  The  facts 
were,  the  agreement  between  Ware  and  Densem  that  the  money 
lent  by  Densem  should  be  secured  to  him  by  assignment  of  a  policy 
of  insurance  to  be  effected  for  that  purpose  on  Ware's  life :  that 
Loosemore  acted  in  the  business  of  the  agreement  as  the  attorney 
of  Densem,  and  that,  in  pursuance  of  the  agreement,  he,  then  also 

[  *7S6  ]       being  agent  for  *the  Insurance  Company,  duly  authorized  in  that 
behalf  in  and  about  the  effecting  of  insurances  and  receiving 

(1)  Actions    having    been  brought  ordered  by  a  Judge  that,  to  try  the 

against  the  Compan}-  on  the  policy,  right,  an  action  should  be  brought  in 

both  by  the  representatives  of  Densem,  the  name  of  Ware's  executrix,   and 

who  had  died,  and  by  Ware's  assignees,  defended  by  Ware's  assignees  in  the 

and  the  Company  professing  to  have  name  of  the  Company's  seci-etary. 
no  interest  in  the  question,   it  was 
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premiums,  caused  the  policy  to  be  effected  for  the  purpose  and  on  c^alb 
the  terms  aforesaid,  and  received  into  his  hands  the  policy  from  lbwib. 
the  Company  for  and  on  behalf  of  Densem  in  pursuance  of  the  said 
agreement  and  employ,  and  for  the  purpose  and  on  the  terms  aforesaid, 
and  that  the  policy  never  had  been  in  the  hands  of  Ware  when  he 
became  bankrupt:  that  Ware  assigned  the  policy  to  Densem  in 
pursuance  of  the  agreement :  that,  at  the  time  of  the  bankruptcy, 
and  hitherto,  the  1,000/.  and  interest  were  wholly  due  and  unpaid 
&c. :  and  that  the  Company,  before  and  at  the  time  when  Ware 
became  bankrupt,  well  knew  the  said  premises. 

It  was  urged,  on  the  defendant's  part,  that  these  allegations,  not 
being  traversable,  were  not  to  be  considered  as  admitted,  and,  con- 
sequently, did  not  dispense  with  proof  at  the  trial,  and  that  a 
statement  of  them  without  proof  would  entitle  the  defendant  to  a 
reply.  The  learned  Judge  held  that  all  traversable  facts  stated  in  the 
replication  were  evidence  in  the  cause,  and  that  a  statement  of  them 
did  not  entitle  the  defendant  to  a  reply;  but  that  it  would  be 
otherwise  if  the  facts  stated  from  the  replication  without  proof  were 
not  traversable.  The  plaintiff's  counsel  called  no  witness ;  and  a 
reply  was  claimed,  on  the  ground  that  facts  had  been  stated  which 
the  defendant  had  not  admitted.  The  learned  Judge  did  not  allow 
a  reply.  In  summing  up,  he  told  the  jury  that  the  material 
question  was  whether  or  not  the  Company  knew  of  the  assignment : 
and  he  referred  to  the  replication  as  showing,  without  subsequent 
contradiction,  that  Loosemore  effected  the  policy  (of  which,  his 
Lordship  observed,  there  was  some  other  evidence  in  the  case, 
though  not  enough  without  the  aid  of  the  ^pleadings) ;  and  also,  C  *736  ] 
that  he,  being  their  agent,  duly  authorized  in  and  about  effecting 
the  policy,  caused  it  to  be  effected,  and  received  it  from  the 
Company,  for  the  purpose  and  upon  the  terms  of  the  agreement 
between  Densem  and  Ware.  He  added,  in  conclusion :  ''  The 
whole  question  for  your  consideration  is,  whether  you  believe 
Mr.  Loosemore  was  the  agent  for  effecting  this  policy  on  behalf 
of  the  Company :  whether  he  knew  the  fact  that  it  was  assigned 
to  Mr.  Densem  for  his  benefit  before  and  at  the  time  of  the  bank- 
ruptcy of  Ware ;  and  whether  you  consider  that  the  knowledge  of 
Loosemore  is  the  knowledge  of  the  office."  *'  If  you  think  it  was 
the  knowledge  of  the  office,  the  plaintiff  is  entitled  to  your  verdict . 
if  you  think  the  office  did  not  know  any  thing  of  it,  and  do  not 
consider  what  Loosemore  knew  as  their  knowledge,  then  of  course 
the  defendant  is  entitled  to  your  verdict."    Verdict  for  plaintiff. 
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Galb  Surrejoinder  :  That  3.  Ware,  at  the  time  when  he  bo  became 

Lewis.  bankrupt,  had  not,  by  the  consent  &c. ;  in  his  possession,  «&c.,  the 
said  chose  in  action  &c.,  and  that  he  was  not,  at  the  time  &c., 
reputed  owner  &c.,  in  manner  and  form  &c.  Conclusion  to  the 
country.    Issue  thereon  (i). 

On  the  trial,  before  Patteson,  J.,  at  the  Bristol  Summer  Assizes,  1844, 
the  defendant's  case  was  opened  first.    It  appeared  that  the  policy 

[  *784  ]  ^as  executed  and  assigned  ^for  the  purpose  stated  in  the  plead- 
ings, but  that  no  actual  notice  of  the  assignment  was  given  to  the 
Insurance  Company.  Their  office  was  at  Exeter.  At  the  time  when 
this  policy  was  effected,  Loosemore,  an  attorney  at  Tiverton,  was 
doing  insurance  business  for  the  Company  to  a  large  amount.  He 
was  not  one  of  their  public  advertised  agents,  but  acted  (as  a 
witness  deposed)  **  in  the  capacity  of  an  agent,"  receiving  instruc- 
tions on  behalf  of  the  Company  for  policies,  transmitting  such 
instructions  to  the  office,  receiving  and  paying  over  the  premiums, 
settling  accounts  for  losses  (on  remittance  from  the  Company), 
keeping  an  account  current  with  them,  and  being  paid  agency  fees. 
Other  attorneys,  elsewhere,  acted  for  the  Company  in  the  same 
manner.  The  plaintiff's  case  was  that,  although  the  Company 
could  not  be  proved  to  have  received  formal  notice  of  the  assignment, 
their  agent,  Loosemore,  had  been  privy  to  that  transaction,  as  well 
as  to  the  effecting  of  the  policy :  and  endeavours  were  made,  on 
cross-examination,  to  show  that  premiums  on  the  policy  had  been 
transmitted  to  the  Company  by  Loosemore.  The  plaintiff's  counsel, 
in  opening  her  case  to  the  jury,  insisted  upon  Loosemore's  privity 
to  the  insurance  and  assignment,  and,  in  proof  of  it,  referred  to 
certain  averments  of  fact  in  the  replication,  which,  not  being 
traversed,  were,  as  he  assumed,  admitted  on  the  record.  The  facts 
were,  the  agreement  between  Ware  and  Densem  that  the  money 
lent  by  Densem  should  be  secured  to  him  by  assignment  of  a  policy 
of  insurance  to  be  effected  for  that  purpose  on  Ware's  life :  that 
Loosemore  acted  in  the  business  of  the  agreement  as  the  attorney 
of  Densem,  and  that,  in  pursuance  of  the  agreement,  he,  then  also 

[  •736  ]       being  agent  for  *the  Insurance  Company,  duly  authorized  in  that 
behalf  in  and  about  the  effecting  of  insurances  and  receiving 

(1)  Actions    having    been  brought  ordered  by  a  Judge  that,  to  try  the 

against  the  Company  on  the  policy,  right,  an  action  should  be  brought  in 

both  by  the  representatives  of  Densem,  the  name  of  Ware's  executrix,   and 

who  had  died,  and  by  Ware's  assignees,  defended  by  Ware's  assignees  in  the 

and  the  Company  professing  to  have  name  of  the  Company's  seci-etary. 
no  intei'est  in   the  question,   it   was 
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premiums,  caused  the  policy  to  be  effected  for  the  purpose  and  on  Oalb 
the  terms  aforesaid,  and  received  into  his  hands  the  policy  from  lkww. 
the  Company  for  and  on  behalf  of  Densem  in  pursuance  of  the  said 
agreement  and  employ,  and  for  the  purpose  and  on  the  terms  aforesaid, 
and  that  the  policy  never  had  been  in  the  hands  of  Ware  when  he 
became  bankrupt:  that  Ware  assigned  the  policy  to  Densem  in 
pursuance  of  the  agreement :  that,  at  the  time  of  the  bankruptcy, 
and  hitherto,  the  1,000/.  and  interest  were  wholly  due  and  unpaid 
&c. :  and  that  the  Company,  before  and  at  the  time  when  Ware 
became  bankrupt,  well  knew  the  said  premises. 

It  was  urged,  on  the  defendant's  part,  that  these  allegations,  not 
being  traversable,  were  not  to  be  considered  as  admitted,  and,  con- 
sequently, did  not  dispense  with  proof  at  the  trial,  and  that  a 
statement  of  them  without  proof  would  entitle  the  defendant  to  a 
reply.  The  learned  Judge  held  that  all  traversable  facts  stated  in  the 
replication  were  evidence  in  the  cause,  and  that  a  statement  of  them 
did  not  entitle  the  defendant  to  a  reply;  but  that  it  would  be 
otherwise  if  the  facts  stated  from  the  replication  without  proof  were 
not  traversable.  The  plaintiff's  counsel  called  no  witness;  and  a 
reply  was  claimed,  on  the  ground  that  facts  had  been  stated  which 
the  defendant  had  not  admitted.  The  learned  Judge  did  not  allow 
a  reply.  In  summing  up,  he  told  the  jury  that  the  material 
question  was  whether  or  not  the  Company  knew  of  the  assignment : 
and  he  referred  to  the  replication  as  showing,  without  subsequent 
contradiction,  that  Loosemore  effected  the  policy  (of  which,  his 
Lordship  observed,  there  was  some  other  evidence  in  the  case, 
though  not  enough  without  the  aid  of  the  ^pleadings) ;  and  also,  C  *736  ] 
that  he,  being  their  agent,  duly  authorized  in  and  about  effecting 
the  policy,  caused  it  to  be  effected,  and  received  it  from  the 
Company,  for  the  purpose  and  upon  the  terms  of  the  agreement 
between  Densem  and  Ware.  He  added,  in  conclusion :  ''  The 
whole  question  for  your  consideration  is,  whether  you  believe 
Mr.  Loosemore  was  the  agent  for  effecting  this  policy  on  behalf 
of  the  Company :  whether  he  knew  the  fact  that  it  was  assigned 
to  Mr.  Densem  for  his  benefit  before  and  at  the  time  of  the  bank- 
ruptcy of  Ware ;  and  whether  you  consider  that  the  knowledge  of 
Loosemore  is  the  knowledge  of  the  office."  *'  If  you  think  it  was 
the  knowledge  of  the  office,  the  plaintiff  is  entitled  to  your  verdict . 
if  you  think  the  office  did  not  know  any  thing  of  it,  and  do  not 
consider  what  Loosemore  knew  as  their  knowledge,  then  of  course 
the  defendant  is  entitled  to  your  verdict."    Verdict  for  plaintiff. 
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Oalk  Rogers,  in  the  ensaing  Term,  moved  for  trial  on  the  grounds : 

Lewis.  i.  That  the  verdict  was  against  the  weight  of  evidence.    2.  That 

the  concluding  direction  to  the  jary  was  incorrect.  3.  That  the 
statements  in  the  replication  were  improperly  left  to  the  jury  as 
evidence.  On  the  first  and  second  points,  Rogers  contended  that, 
even  if  the  facts  relied  upon  for  the  plaintiff  were  proved,  the 
knowledge  ascribed  to  Loosemore  was  not  either  such  a  notice  to 
the  Company,  or  such  a  notoriety,  as  could  take  the  case  out  of  the 
operation  of  stat.  6  Geo.  IV.  c.  16,  s.  72  (i) ;  that  the  question,  on 
this  point,  was  left  to  the  jury  in  too  limited  a  form,  and  appeared 
to  place  before  them  a  question  of  law  rather  than  of  fact ;  and 
that  it  should  have  been  put  to  them  in  the  manner  pointed 
out  by  TiNDAL,  Ch.  J.  in  Edwards  v.  Scott  (2).  On  the  third 
[  'TS?  ]  *point  he  referred  to  Edmunds  v.  Groves  (3)  and  Bennionv.  Davison  (4), 
and  contended  that  the  untraversed  statements  in  the  replication 
could  not  be  taken  as  admitted  unless  they  were  material  and 
traversable ;  but  that  several  statements  in  the  present  replication, 
which  had  been  submitted  to  the  jury,  were  not  traversable  at  all, 
or  not  so  in  that  stage  of  the  pleadings.  Such  were  the  allegations, 
that  the  policy  was  effected  "  for  the  purpose  and  upon  the  terms 
aforesaid";  that  Loosemore  acted  as  attorney  for  Densem;  that 
he  received  the  policy  for  and  on  behalf  of  Densem ;  and  that  it 
was  not  afterwards  in  the  hands  of  Ware ;  that  the  premiums  were 
paid  to  the  Company  by  Densem;  and  that  the  Company  "well 
knew"  the  ''said  premises  respectively  "  before  the  bankruptcy.  A 
rule  nisi  was  granted. 

In  Michaelmas  vacation  (December  6th),  1845  (5),  and  Hilary 
Term  (January  12th),  1846  (6), 

Croivdei'  and  Butt  showed  cause,  and  Rogers  and  Greenwood 
supported  the  rule.    ♦    ♦    ♦ 

Cur.  adv.  vult» 

[  789  J       Lord  Denman,  Ch.  J.,  in  Hilary  vacation  (February  12th,  1846, 
delivered  the  judgment  of  the  Court: 

In  this  case  a  rule  for  a  new  trial  was  obtained,  partly  on  the 
ground  that  the  verdict  was  against  evidence,  and  partly  on  two 

(1)  See  now  Bankraptcy  Act,  1883  (4)  3  M.  &  W.  179. 

(46  &  47  Vict.  c.  52),  8.  44.— A.  C.  (5)  Before  Lord  Denman,    Ch.  J., 

(2)  I  Man.  &  Q.  962.  Patteson  and  Coleridge,  JJ. 

(3)  2  M.  &  W.  642.  (6)  Before  the^same  Judges. 
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objections  to  the  course  taken  at  the  trial  by  my  learned  brother        gale 
who  tried  the  caase.  Lbwis. 

First.  The  jury  were  told  that  certain  facts  averred  in  the 
replication,  and  not  traversed,  must  be  taken  as  admitted  by  the 
defendant,  and  received  as  facts  in  considering  *the  particular  issue  [  *740  ] 
on  which  they  were  to  find.  But  we  are  of  opinion  that  some  of 
these  facts,  at  least,  were  not  traversable  by  the  defendant,  and 
consequently  could  not  be  considered  as  admitted  because  they  were 
not  traversed. 

Secondly.  On  another  point,  which  was  discussed  at  great  length, 
we  are  called  upon  to  form  some  opinion,  but  can  by  no  means 
undertake  to  express  one  very  confidently :  we  mean  the  question 
whether  the  knowledge  of  one  individual  was  the  knowledge  of  the 
Company  whom  the  defendant  represents  in  this  action.  Some  late 
decisions  have  certainly  made  it  difficult  to  say  what  is  the  correct 
rule  on  that  subject :  yet  we  think  that  the  question,  as  submitted 
to  the  jury,  leaves  the  matter  somewhat  too  much  at  large.  The 
jury  were  asked  whether  the  knowledge  of  their  agent  Loosemore 
was  the  knowledge  of  the  Company  :  and  they  could  hardly  under- 
stand that  their  opinion  was  sought  whether  the  Company  was 
actually  informed  of  the  fact.  If  that  had  been  so,  we  could  not 
but  have  expected  a  different  verdict.  If,  on  the  other  hand,  they 
understood  the  question  to  be  whether  a  principal  is  bound  by 
knowledge  so  possessed  by  his  agent,  we  are  not  prepared  to  say 
that  it  can  be  a  question  of  fact :  it  would  rather  appear  to  be  a 
question  of  law,  depending  on  facts  found  by  the  jury  in  each 
particular  case. 

Whatever  view  may  be  taken  by  the  learned  Judge  who  shall 
preside  at  the  next  trial  will  probably  lead  to  more  consideration  of 
this  now  unsettled  doctrine. 

Ride  absolvte. 

The  cause  was  tried  again,  before  Erie,  J.,  at  the  ^Bristol  [*74i] 
Summer  Assizes  in  this  year  ;•  when  a  verdict  was  again  found  for 
the  plaintiff,  the  jury  being  of  opinion,  on  the  facts  now  proved 
(see  pp.  482,  488,  post)^  and  stating,  in  answer  to  questions  left  to 
them  by  the  learned  Judge,  that  Loosemore  did  not  mention  the 
fact  of  the  assignment  at  the  head  office  at  Exeter,  but  that  the 
Company  had  authorized  him  to  receive  notices  of  assignment  for 
them,  and  had  consented  that  notice  so  received  by  him  should  be 
equivalent  to  a  notice  served  upon  the  Company  at  their  office. 
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OAt.K  Rogers,  in  this  Term  (i),  moved  for  a  rule  to  show  caase  why 

LBW18.  there  should  not  be  a  new  trial  on  the  grounds  of  mis- 

direction, and  that  the  verdict  was  against  the  weight  of 
evidence  ;  or  (by  leave  reserved)  why  the  verdict  should  not 
be  entered  for  the  defendant: 

The  finding  of  the  jury  that  Loosemore  did  not  mention  the 
assignment  at  the  Company's  head  office  negatives  notice  to  them, 
and,  to  a  legal  intent,  knowledge  by  them  ;  and,  upon  that  answer, 
the  defendant  was  entitled  to  the  verdict.  There  is  no  case  which 
shows  that  an  assignment  can  be  binding  where  the  head  office 
has  neither  notice  nor  actual  cognizance  of  it:  and  Ex  parte 
Hennessey  (2),  in  the  Irish  Court  of  Chancery,  shows  that  in  such 
a  case  the  agent's  knowledge  cannot  be  deemed  knowledge  by  the 
Company  (3).  Further,  the  knowledge  possessed  by  Loosemore  in 
[  *742  I  this  instance  was  *not  acquired  by  him  as  agent  for  the  Company, 
but  as  attorney  for  an  individual ;  and  it  was  held  in  Thompson  v. 
Speirs  (4)  that,  to  affect  a  Company  with  notice  that  a  policy  granted 
by  them  has  been  assigned,  more  is  necessary  than  the  mere  know- 
ledge, privately  obtained,  of  a  party  connected  with  them.  Sir  L. 
Shadwell,  Y.-C,  said :  **  To  take  a  policy  of  insurance  out  of  the 
order  and  disposition  of  the  assignor,  it  is  essential  to  the  interests 
of  mankind,  that  something  should  be  done  of  a  decisive  natare, 
which  may  effectually  prevent  the  payment  of  the  proceeds  to  any 

other  person  than  the  assignee  (6). 

Cur.  adv.  vuU. 

Lord  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  action  was  tried  by  the  direction  of  the  Court,  to  ascertain 
whether  a  policy  of  insurance  upon  the  life  of  one  Ware,  effected  in 
the  West  of  England  Office  at  Exeter,  was  in  his  order  and  dis- 
position at  the  time  of  his  bankruptcy,  with  the  consent  of  the  trae 
owner.  The  verdict  was  for  the  plaintiff;  and  a  motion  for  a  rale 
nisi  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial,  has  been 
made.  It  appeared  that  Densem  agreed  to  lend  1,000/.  to  Ware, 
provided  he  had,  among  other  securities,  a  policy  of  insurance  on 
the  life  of  Ware ;  and  he,  Densem,  gave  directions  to  his  attorney, 

(1)  Noyember  5th.  Before  Lord  his  receipt  of  notice  had  appeared  by 
Denman,  Ch.J.,  Coleridge,  Wight-  the  evidence  to  exist  only  in  the  case 
man  and  Erie,  JJ.  of  a  fire  policy.    But  Erle,  J.  denied 

(2)  1  Connor  &  Lawson,  559.  this. 

(3)  As  to  the  second  finding  of  the  (4)  SO  B.  B.  377  (13  Sim.  469). 
jury,  Bogtrs  contended  that  the  power  (5)  60  B.  B.  379  (13  Sim.  473). 
of  the  agent  to  bind  the  Company  by 
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Loosemore  *of  Tiverton,  as  to  the  policy,  and  as  to  the  amount  to       Gali 
be  insured  thereby  by  Ware.    Loosemore  accordingly  transmitted       lsItib. 
proposals  for  a  policy  to  the  head  office  at  Exeter,  and  obtained  it      [  *743  ] 
therefrom,  and  delivered  it  to  Densem  without  its  ever  having  been 
in  possession  of  Ware.    Ware  afterwards  became  bankrupt ;  and 
his  assignees  made  the  claim  in  question.     The  West  of  England 
Insurance  Company  have  their  head  office  at  Exeter,  and  branch 
offices  in  some  large  towns,  and  employ  attorneys  as  their  agents 
in  smaller  towns ;  and  Loosemore  was  so  employed  for  the  town  of 
Tiverton. 

The  jury  found :  first,  that  Loosemore  did  not  mention  at  the 
head  office  to  those  carrying  on  the  business  there  that  Densem  was 
the  beneficial  owner ;  secondly,  that  the  Company  did  authorize 
Loosemore  to  receive  notices  of  assignment  on  their  behalf,  and 
agreed  that  a  notice  to  him  should  be  as  valid  as  a  notice  served 
upon  the  Company  at  their  office. 

It  has  been  contended  for  the  defendant  that  a  notice  ought  to 
have  been  sent  to  the  head  office,  and  that  notice  to  such  an  agent 
as  Loosemore  was  not  sufficient ;  and  Ex  parte  Hennessey  (i)  was 
cited.  But,  on  referring  to  that  case,  it  appears  that  the  Dublin 
Company  expressly  forbid  their  agents  in  the  country  to  receive 
notices  of  assignments  of  policies ;  and  therefore  such  a  notice  to 
an  ^gent  at  Cork  was  void.  But,  as  the  West  of  England  Company 
are  found  by  the  jury  to  have  given  authority  to  their  country 
agents  to  receive  such  notices,  the  case  has  no  application. 

It  was  further  contended  that  Densem  communicated  to  Loosemore 
in  his  capacity  of  attorney,  and  not  as  agent  for  the  insurance  office. 
But,  where  the  two  ^capacities  are  united  in  one  person,  a  notice      [  *744  ] 
received  in  one  capacity  for  the  purpose  of  being  transmitted  to  the 
other  is  an  effectual  notice  in  both  capacities. 

Therefore  there  will  be  no  rule. 

Bule  refused. 

PHILLIPS  V.  BEOADLEY.  is^e. 

(9  a  B.  744—754 ;  S.  C.  16  L.  J.  Q.  B.  72 ;  11  Jur.  264.)  Ai^20. 

Defendant  employed  plaintiff,  an  attorney,  in  several  transactiona,  and,  L  ^^^  3 
among  others,  in  procuring  liim  money  to  pay  off  a  mortgage.  In  an  action 
against  defendant  on  plaintiff's  bill  of  costs,  it  appeared,  by  items  in  the 
bill,  that  he  had  made  applications  in  several  quarters  for  this  purpose,  but 
without  success,  after  which  he  wrote  to  plaintiff^  informing  him  what  had 
been  done,  and  requesting  to  know  his  wishes.    This  item  bore  date  more 

(1)  1  Connor  ft  Lawson,  66. 
R.R. ^VOL.  LXXII.  28 
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Phillips  than  ax.  years  'before  action  brought.    The  next,  dated  within  six  years, 

V.  was :  *  *  Paid  the  postage  of  your  answer."    By  subsequent  items  it  appeared 

Bboadlbt.  ^^^  further  endeavours  were  made  by  plaintifP  to  raise  the  money.     Ulti- 

mately it  was  obtained.  Held  that  tiie  transaction  was  not  one  in  which 
the  attorney's  employment  was  continuous,  and  that  the  latter  items  did 
not  draw  after  them  the  previous  ones,  so  as  to  take  these  out  of  the  Statute 
of  Limitations. 

One  B.,  to  whom  the  mortgage  had  been  transferred,  commenced  actions 
of  ejectment  and  other  proceedings  to  enforce  payment.  Plaintiff  acted  as 
his  attorney;  and  proceedings  were  stayed  on  condition,  among  others, 
that  defendant  (who  was  not  a  party  on  the  record  in  the  ejectments)  should 
pay  the  now  plaintiff  his  bill  of  costs  delivered  to  B.  Defendant  paid 
plaintiff  the  bill,  but  afterwards  (and  before  stat.  6  &  7  Vict.  c.  73),  obtained 
a  Judge's  order  for  taxation  of  this  latter  bill,  with  a  direction  that  any 
sum  overpaid  should  be  refunded.  Plaintiff  gave  no  consent  to  the  order ; 
but  he  attended  the  taxation,  and  made  a  new  claim,  which  was  allowed ; 
and  he  was  ordered  by  the  allocatur  to  refund  10/.  as  overpaid. 

Held  that,  in  the  action  by  plaintiff  against  defendant  on  his  bill  of  costs, 
the  lOL  could  not  be  set  off  as  money  had  and  received  to  defendant's  use ; 
a  Judge's  order,  without  consent,  being  no  ground  for  a  claim  in  the  nature 
of  an  action  of  contract. 

Debt  for  work  and  labour  done  by  Frederick  Campbell,  deceased, 
and  plaintiff,  his  surviving  partner,  for  the  defendant  as  his 
attorneys ;  and  for  fees,  money  paid,  and  on  an  account  stated. 
The  action  was  commenced  January  12th,  1844. 

Fleas.  1.  Never  indebted.  Issue  thereon.  2.  Statute  of  Limita- 
tions. 8.  Payment.  4.  Set-off  of  money  lent,  money  paid,  money 
had  and  received,  and  money  found  due  on  an  account  stated. 
Issues  were  tendered  and  joined  on  the  last  three  pleas. 

On  the  trial,  before  Wightman,  J.,  at  the  Yorkshire  Spring 
Assizes,  1845,  it  appeared  that  the  business  in  respect  of  which  the 
[  *746  ]  plaintiff's  claim  arose  had  been  *done  at  various  times  from  October, 
1886,  to  May,  1888,  and  consisted,  in  a  great  measure,  of  endeavoars 
to  raise  money  for  the  purpose  of  paying  off  a  mortgage  on  an 
estate  of  the  defendant.  The  particulars  were  stated  in  a  bill 
delivered  by  plaintiff  and  Campbell  to  defendant,  on  which  the 
question,  as  to  this  part  of  the  case,  turned.  The  most  material 
items  of  the  bill  were  as  follows. 

1886.  '*  October  5th  to  November  10th.  Attending  you  "  &c. ; 
"  conferring  on  the  state  of  your  affairs,  and  your  determination  to 
offer  for  sale  your  estate  at  Laxton,  and  out  of  the  proceeds  thereof, 
after  discharging  Mr.  Duesbery's  mortgage,  to  purchase  an  estate 
at  Leamington." 


"November  18th.     Attending  Mr.  Saltmarshe  upwards  of  an 
hour  this  day;  conferring  relative  to  an  agreement  which  he 
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inaisted  yon  had  entered  into  with  him  for  the  sale  of  Laxton."      Phillips 
(Other  items  followed,  as  to  a  correspondence  with  Saltmarshe,  &c.).    bboadlet. 

1887.  "February  28rd.  Attending  and  conferring  with  Mr. 
Duesbery,  who  had  received  a  letter  from  your  sister,  Miss 
Broadley,  &c."  .  .  . 

"  October  10th.  Mr.  Duesbery,  the  mortgagee  of  your  estate  at 
Laxton,  having  died,  and  the  executor  of  his  will  having  required 
payment  of  the  principal  money  and  interest  due  to  him  on  the  8th 
April  next ;  attending  Messrs.  Shepherd  and  Simpson,  the  solicitors 
of  Mr.  Thornton  Duesbery,  to  ascertain  if  some  arrangement  could 
be  entered  into,"  &c. 

"  October  12th.  Attending  Henry  William  Hutton,  Esq.,  who  said 
that  he  should  be  able  to  advance  the  money  at  4Z.  per  cent,  interest. 

17th.    Attending   Messrs.   Shepherd  and   Simpson,  who 

informed  us  that  Mr.  Thornton  Duesbery  had  received  a  letter  from 
your  sister  Miss  Broadley,  requesting  him  to  accept  immediate 
payment  of  2,0002.,  part  of  the  mortgage  money,  which  he  had 
agreed  to  do."  .  .  . 

"  October  25th.  In  consequence  of  Miss  Broadley's  letter,  attend- 
ing Messrs.  Shepherd  and  Simpson,  when  they  stated  that  Mr. 
Thornton  Duesbery  would  accept  the  whole  sum  of  6,5002.  on  the 
8th  January  next,  if  more  convenient  to  you. 

November  6th.  Attending  Mr.  Hutton  to  ascertain  if  he  would 
lend  4,5002.  to  make  up,  with  the  2,0002.  in  the  Bank,  the  whole 
sum  of  6,5002.,  when  he  stated  that  he  could  not  divide  a  sum  of 
5,0002.  trust  money,  but  would  not  object  to  lend  5,0002. 

7th.    Writing  to  inform  Miss  Broadley,  and  for  instructions 

as  to  what  should  be  arranged. 

December  8rd.    Paid  the  postage  of  Miss  Broadley's  answer. 

6th.     Attending  Mr.  Hutton  on  his  calling  to  inform  us 

that,  *in  consequence  of  an  unexpected  event  in  his  family,  the      [  *  746  ] 
trust  money  he  had  proposed  to  advance  would  be  required  for 
other   purposes;  and  he  expressed  his  regret  if  you  should  be 
inconvenienced  by  it,  &c. 

Attending  John  Barkworth,  Esq.,  of  Hull,  and  several  other 
parties,  who  we  knew  had  money  to  advance,  with  particulars  of 
the  security,  and  explaining  to  them,  &c. ;  but  they  declined  lending 
any  money  under  the  circumstances. 

1888.  January  8rd.  Writing  letter  to  you,  and  informing  you  of 
what  had  been  done,  and  requesting  to  be  informed  of  your  wishes 
relative  to  the  transfer  of  mortgage,  &c. 

28—2 
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FHiLLiPft        aoth.    Paid  the  postage  of  your  answer. 

Broadlkt.  22nd.  Paid  the  postage  of  a  double  letter  from  you,  desiring  as 
to  send  an  artist  to  Brantingham  to  make  a  sketch  of  a  fountain 
for  you. 

25th.  Mr.  Phillips  being  at  York,  his  journey  from  thence  to 
Acomb  to  see  you  and  confer  on  the  state  of  your  affairs  and  the 
arrangement  for  the  payment  of  Mr.  Duesbery's  mortgage,"  Sec 

Then  followed  items  of  subsequent  dates  in  18S8,  relating  to  the 
business  of  the  mortgage  and  further  endeavours  to  raise  money  for 
paying  it  off  (which  was  at  last  accomplished),  and  to  other  trans- 
actions of  an  entirely  different  nature. 

For  the  plaintiff  it  was  contended  that  the  business  relating  to 
the  mortgage  was  continuous,  and  that  the  item  of  January  20th, 
1838,  being  within  six  years  of  the  commencement  of  the  action, 
prevented  the  statute  from  attaching  to  the  prior  ones. 

It  further  appeared  that  a  person  named  Bower  took  a  transfer  of 
the  mortgage  from  Duesbery,  and  afterwards  commenced  actions  of 
ejectment  and  other  proceedings  to  enforce  payment  of  the  mortgage 
money.  In  these,  the  now  plaintiff  Phillips  and  his  late  partner 
Campbell  acted  as  attorneys  for  Bower ;  and  proceedings  were  stayed 
on  the  condition,  among  others,  that  the  now  defendant  should  pay 
Campbell  and  Phillips's  bill  of  costs,  which  had  been  delivered  to 
Bower.  Defendant,  on  March  29th,  1841,  paid  the  bill,  amounting 
L  •747  ]  ♦to  1661. 16«.  4d.,  for  which  Campbell  and  Phillips  gave  him  their 
receipt  and  delivered  up  the  title  deeds.  Defendant  afterwards 
obtained  the  following  order  of  a  Judge  for  taxation  of  the  bill. 

"  n     /I   R    .        A\     ^P^^  hearing  the  attorneys  or  agents  on 
both  sides,  I  do  order  that  Messrs.  Campbell  and 


others    v.    Roe  ; 
Eland  (i)  tenant. 


Phillips's  bill  for  fees,  charges  and  disburse- 
ments in  this  and  other  causes  and  matters, 
delivered  to  and  paid  by  Mr.  Broadley,  be  referred  to  the  Master  to 
be  taxed ;  that  the  said  Campbell  and  Phillips  give  credit  for  all 
sums  of  money  by  them  received  from  or  on  account  of  the  said 
Mr.  Broadley ;  and  that  the  said  Messrs.  Campbell  and  Phillips  do 
refund  what,  if  anything,  there  may  on  such  taxation  appear  to 
have  been  overpaid. 

"  Dated  the  28rd  day  of  June,  1841." 

Campbell  and  Phillips  did  not  give  any  actual  assent  to  the  taxa- 
tion ;  but  they  attended,  and  submitted  new  items  of  demand, 
(1)  Eland  was  tenant  to  Broadley  on  the  Lazton  estate. 


TOL.  Lxxii.]         1846.     Q.  B.    9  Q.  B.  747—748.  487 

which  were  considered  and  allowed ;  and  the  Master  directed,  by  Pbillxm 
his  allocatur,  that  they  should  refund  to  the  now  defendant  bboadlit. 
102.  48.  lOd.  This  sum  the  defendant  claimed  to  set  off  in  the 
present  action.  On  the  plaintiff's  part  it  was  contended  that  the 
order  to  tax,  being  made  before  stat.  6  &  7  Vict.  c.  78,  was  invalid ; 
and,  at  all  events,  that  the  sum  awarded  on  the  taxation  was  not  a 
debt,  and  could  not  be  a  subject  of  set  off. 

WiGHTHAN,  J.,  directed  a  verdict  for  the  plaintiff,  damages 
102.  lis.  2d.,  the  amount  proved  to  be  due  if  the  Statute  of  Limi- 
tations did  not  attach  and  the  set  off  was  not  admissible ;  giving 
leave  to  move  to  enter  a  verdict  for  the  defendant,  or  that  the 
damages  might  be  reduced  to  188.  WaUon,  in  Easter  Term,  1846, 
obtained  a  rule  nisi  accordingly.     In  this  Term  (i), 

Knatvles  and  Cowling  showed  cause  :  [  748  ] 

First :  The  item  of  January  20th,  1888,  in  the  bill  delivered  to 
the  defendant,  drew  after  it  the  previous  items  relating  to  the 
mortgage,  and  barred  the  Statute  of  Limitations  as  to  all.  The 
plaintiff  could  not  have  brought  an  action  in  respect  of  this 
business  till  the  whole  was  done.  He  was  employed  to  procure 
means  of  paying  off  the  mortgagee  Duesbery ;  and  if  he  failed  in 
one  quarter  he  was  to  attempt  another.  It  cannot  be  contended 
that,  while  this  was  in  progress,  he  could  have  stopped  and  com- 
menced an  action  for  each  step  he  took.  Rothery  v.  Afunninp«(2), 
which  may  be  cited,  was  a  very  different  case.  There  the  business 
had  been  conducted  by  the  proctor  up  to  sentence ;  and  the  item 
subsequent  to  that  was  merely  casual. 

(Eble,  J. :  Here  it  does  not  appear  that  the  defendant  at  any 
time  employed  Campbell  and  Phillips  in  a  continuous  endeavour  to 
raise  money.  On  January  8rd,  when  Hutton  and  others  have 
declined  to  advance  it,  they  write  "  requesting  to  be  informed  of " 
his  "  wishes  relative  to  the  transfer.") 

Next,  the  order  for  taxing  Campbell  and  Phillips's  bill  to  Bower  was 

made  without  jurisdiction.     Under  stat.  2  Geo.  II.  c.  28,  s.  23,  the 

taxation  was  to  be  ordered  "  upon  application  of  the  party  or  parties 

chargeable  by  such  bill ;  "  the  taxation  here  was  applied  for  while 

that  statute  was  in  force:  Bower  was  primarily  chargeable;  but 

the  taxation  was  at  the  instance  of  Broadley.    He  was  neither 

(1)  November    4  th.    Before    Lord      and  Erie,  J  J. 
Denman,  Ch.  J.,  Coleridge,  Wightman  (2)  35  B.  B.  202  (1  B.  &  Ad.  16). 
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Phillips     client  to  Campbell  and  Phillips,  nor  a  party  to  the  ejectment    It 

Bboadlkt.    was  not  till  the  passing  of  stat.  6  &  7  Vict  c.  78,  that  a  party 

liable  to  pay  the  bill,  though  not  originally  chargeable,  was  em- 

[  •74»  ]      -powered  (by  sect.  88)  "  to  *make  such  application  for  a  reference 

for  the  taxation  and  settlement  of  such  bill  as  the  party  chargeable 

therewith  might  himself  make."    *    *    * 

Lastly,  even  if  the  order  had  been  regular,  the  sum  to  be  re- 
funded was  not  a  debt  which  could  be  set  off.  It  was  only  by  a 
late  statute  (1  &  2  Yict.  c.  110,  s.  18)  that  a  rule  of  Court  directing 
[  *750  ]  payment  of  money  acquired  *the  force  of  a  judgment.  Oower  v. 
PopHn  (1)  shows  that  the  order  for  taxation  does  not  supersede  the 
general  rule  that  money  voluntarily  paid  cannot  be  recovered  back 
in  an  action,  or  be  made  a  subject  of  set  off.    *    *    * 

Watson  and  Hugh  HiUf  contrd  : 

As  to  the  first  point ;  the  rule  is  that,  at  any  moment  when  the 
attorney  might  decline  proceeding  farther  with  the  client's  business 
until  his  bill  is  paid,  the  Statute  of  Limitations  begins  to  ran : 
Rothei-y  v.  Munnings  (2).  Here  the  attorneys  might  have  so  declined, 
six  years  before  the  action  commenced.  Lord  Lyndhubst,  C.  B. 
[  'TSi  ]  said,  in  Harris  v.  *Osboum  (8) :  *'  I  consider  that  when  an  attorney 
is  retained  to  prosecute  or  defend  a  cause,  he  enters  into  a  special 
contract  to  carry  it  on  to  its  termination.  I  do  not  mean  to  say, 
that,  under  no  circumstances,  can  he  put  an  end  to  this  contract ; 
but  it  cannot  be  put  an  end  to  without  notice ;  "  and  this  rule,  as  a 
general  one,  was  recognized  in  NichoUs  v.  Wilson  (4).  The  evidence 
here  shows  no  contract  on  the  part  of  Campbell  and  Phillips,  con- 
tinuing from  January  Brd  to  January  20th,  1848.  When  Hutton 
had  declined  lending,  they  were  not  obliged  by  any  retainer  to 
make  applications  in  other  quarters ;  and,  after  any  such  applica- 
tion, they  might  have  laid  the  business  aside.  It  is  suggested  that 
the  letter  of  January  20th  connects  itself  with  that  of  January  Srd, 
so  as  to  draw  that  and  the  previous  items  into  the  six  years.  But 
the  letter  of  January  8rd  was  only  a  request  generally  to  be 
.  informed  of  the  defendant's  wishes  as  to  the  mortgage,  after 
Button's  refusal;  which  shows,  at  least,  that  the  defendant  had 
given  no  general  direction  to  proceed ;  and  the  subsequent  items 
of  the  bill  relate  to  a  variety  of  transactions. 

(1)  19  E.  R.  683  (2  Stark.  N.  P.  0.  (3)  39  B.  R.  872  (2  Cr.  &  M.  629 ; 
86),                                                               fi.  C.  4Tyr.  445). 

(2)  35  E,  R.  202  (1  B.  &  Ad.  15).  (4)  63  R.  R.  523  (11  M.  &  W.  106j. 
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(CoLERiDaB,  J. :  The  question  seems  to  be  entirely  of  fact,  what      Phillips 
the  agreement  of  Campbell  and  Phillips  was.  Bboadlbt. 

Eblb,  J. :  The  bill  appears  to  tell  its  own  story,  that  there  was  no 
continuous  employment.) 

Secondly,  the  bills  delivered  to  Broadley  and  to  Bower  by  Campbell 
and  Phillips  show  by  the  items  that  they  acted  in  the  mortgage 
transaction  for  mortgagor  as  well  as  mortgagee.  (They  pointed 
out  entries  tending  to  this  conclusion  of  fact.)  The  taxation,  there- 
fore, was  *regular:    ♦    *    ♦  [  •762  ] 

Thirdly,  the  sum  overpaid  may  be  recovered  back  as  money  had 
and  received.  The  parties,  agreeing  to  go  before  the  Master,  made 
him  their  judge;  and  his  adjudication  made  the  sum  awarded  a 
debt.  ♦      ♦     ♦ 

Cur,  adv.  wlL 

Lord  Dbnmak,  Ch.  J.  now  delivered  the  judgment  of  the  Court.       [  753  ] 
After  stating  the  material  issues,  and  the  questions  raised, 
his  Lordship  said : 

As  to  the  first  point:  it  appeared  by  the  plaintiff's  bill  that 
certain  items,  relating  to  a  transfer  of  a  mortgage,  occurred  more 
than  six  years  ago,  and  other  items  relating  to  the  same  matter 
were  within  six  years ;  and  it  was  contended  that  the  whole  must 
be  taken  to  be  done  under  one  contract,  and  that  there  was  no 
cause  of  action  in  respect  of  any  till  all  were  complete.  There  was 
no  evidence  except  the  bill  itself ;  and  the  language  of  that  led  to  a 
different  conclusion;  therefore  the  items  beyond  the  six  years 
should  be  disallowed,  and  the  verdict  reduced  to  71. 

As  to  the  second  point :  it  appeared  that,  in  a  mortgage  trans-  [  764  ] 
action,  the  defendant,  the  mortgagor,  had  paid  the  bill  due  to  the 
plaintiff  from  the  mortgagee,  and  afterwards  obtained  a  Judge's 
order  against  the  plaintiff,  without  his  consent,  for  referring  this 
bill  to  taxation,  and  for  refunding  what,  if  anything,  should  be 
found  to  be  overpaid.  The  Master  made  his  allocatur  for  101.  to  be 
refunded.  The  question  was,  whether  this  was  evidence  to  support 
a  claim  for  money  had  and  received ;  and  we  are  of  opinion  it  was 
not.  A  Judge's  order  without  consent  is  no  evidence  of  a  promise, 
and  will  not  support  an  action  of  contract :  nor  will  the  fact  that 
the  plaintiff,  after  the  order  was  made,  endeavoured  to  support  his 
bill  and  to  add  some  items  amount  to  such  evidence,  as  he  acted 
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Phtllips     under  the  compalsion  of  the  Judge's  order,  and  cannot  be  said  to 

BBoi^LST.    ^Ave  acquiesced  by  reason  of  his  endeavour  to  protect  himself. 

The  rule,  therefore,  will  be  absolute  to  reduce  the  verdict  to  7Z., 

and  discharged  as  to  the  residue. 

Rtde  cLCcordingly, 

iM.  MAYBEEY  v.  MANSFIELD  (1). 

JViw.  21. 
(9  Q.  B.  754—769 ;  S.  0.  16  L.  J.  Q.  B.  102  ;  11  Jur.  60.) 

L  "^^^  J  The  sheriff  cannot  recover  his  charges  for  executing  a  ca.  m.  by  action 

against  the  attorney  in  the  cause,  unless  there  be  special  drcumstanoes 
from  which  a  jury  may  infer  an  actual  undertaking  by  the  attorney 
to  pay. 

Debt  for  fees,  perquisites  and  sums  of  money  due  and  of  right 
payable  from  defendant  to  plaintiff  as  Sheriff  of  the  county  of 
Brecon,  upon  and  for  the  execution  of  certain  writs  and  proceedings 
[  *76ft  ]  iqy  defendant  *at  his  request ;  and  for  the  work  and  labour,  &c.  of 
plaintiff  and  his  bailiffs,  officers  and  servants,  done,  performed  and 
bestowed  in  and  about  the  executing  and  serving  of  the  said  writs 
and  proceedings,  and  in  and  about  the  conducting,  guarding  and 
keeping  of  the  person  arrested  by  plaintiff  for  defendant  under  and 
by  virtue  of  the  said  writs  and  proceedings  at  the  like  request  of 
defendant ;  and  for  money  paid ;  and  on  an  account  stated.  Plea, 
Never  indebted.    Issue  thereon. 

On  the  trial,  before  Coltman,  J.,  at  the  Brecon  Summer  Assizes, 
1845,  it  appeared  that  the  action  was  brought  by  the  sheriff  against 
the  defendant  as  attorney  for  the  plaintiff  in  a  cause  in  which  a  ca. 
sa.  was  executed,  the  charges  being  for  warrant,  caption  fee,  and 
conveying  the  defendant  to  gaol ;  in  all  91.  28.  6d.  The  writ  was 
sent  to  the  undersheriff  in  the  following  letter. 

**  Huxliam  v.  Roberts. 

**  Sib  :  Enclosed  I  send  you  a  tion  om.  test.  ca.  sa.  herein,  and 
shall  be  obliged  by  your  informing  me  the  result  of  the  arrest.  The 
defendant,  I  am  informed,  is  now  with  the  OuUwyn  Company  at 
the  Drim,  raising  iron  stone  at  one  of  their  mine  works.  Tours,  &c.» 
C.  B.  Mansfield." 

The  defendant  refused  to  pay  the  charges,  when  demanded  of 
him,  and  wrote  to  the  undersheriff  as  follows.  ''  The  reason  of  my 
client's  not  having  paid  same  is  that  your  officer  allowed  the  defen- 
dant, after  being  arrested,  to  make  his  escape :  and  I  have  received 

(1)  Followed  in  ^^  v.  J?iM&y(  1880)  1888,  as  to  fees  payable  on  Writs  of 
6  Q.  B.  D.  171,  50  L.  J.  Q.  B.  196.  fi.fa.:  Mather,  Sheriff  and  Execution 
Andseethe  Judge's  Order  of  31  August,      Law,  2d.  ed.  1903,  p.  619— A.  C. 
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instractions  from  him  to  take  proceedings  against  the  sheriff  for     Matbbbt 
such  escape."  Mahbfisld. 

The  plaintiff's  counsel  contended  that  the  attorney  was  the  person 
from  whom  the  sheriff  ought  to  require  payment  of  his  charges ; 
and  that,  in  this  instance,  the  ^attorney  had  assumed  the  character  [  *766  ] 
of  an  employer  in  his  first  letter  to  the  sheriff.  They  also  called 
witnesses  to  show  that,  in  the  counties  of  Brecknock,  Caftnarthen 
and  Glamorgan,  the  custom  had  long  been  that  the  sheriff  looked  to 
the  attorney  for  payment  of  his  charges,  and  was  paid  by  him ;  and 
that  the  defendant  must  have  known  such  custom,  having  himself 
been  undersheriff.  One  witness  stated  that  it  had  been  much  the 
practice  in  Brecon  for  the  attorney  to  take  upon  himself  the  execution 
of  the  writ,  and  to  indemnify  the  sheriff.  The  learned  Judge  was 
of  opinion  that  the  action  was  not  borne  out ;  and  he  directed  a 
verdict  for  the  defendant,  reserving  liberty  to  move  that  a  verdict 
might  be  entered  for  the  plaintiff;  it  being  left  to  the  Court  to 
draw  such  conclusion  as  a  jury  might  from  the  proof  of  custom. 

E.  V.  Williams,  in  Michaelmas  Term,  1845,  moved  accordingly, 
and  cited  Stanton  v.  Stdiard  (i)  and  Dew  v.  Parsons  (2).  A  rule  nisi 
was  granted. 

Chilton  now  showed  cause : 

The  argument  for  the  plaintiff  must  ultimately  be  that  every 
attorney  suing  out  process  of  execution  is  liable  to  the  sheriff  as  of 
right  for  his  fees  and  expenses.  The  proof  offered  as  to  custom 
was  quite  inconclusive :  and  a  general  custom  like  that  supposed  is 
not  likely  to  exist ;  for  the  practice  is,  almost  universally,  that  the 
attorney  himself  employs  the  bailiff,  and  merely  indemnifies  the 
sheriff.  Stat.  7  Will  IV.  &  1  Vict.  c.  55  (3),  does  not  introduce  any 
new  regulation  on  this  subject.  No  promise  to  pay  the  sheriff 
appears,  either  on  the  declaration  or  by  the  evidence :  nor  is  such  a 
promise  recognised  by  the  *law :  Bilke  v.  Havelock  (4).  That,  as  a  [  •V57  ] 
general  proposition,  seems  admitted  in  Foster  v.  Blakelock(fi),  though 
it  was  held  there  that  an  attorney,  specially  employing  a  bailiff  to 
execute  process,  might  bind  himself  by  an  express  undertaking  to 
remunerate  him. 

(Lord  Dbnhan,  Ch.  J. :  It  seems  to  have  been  the  assumption 

(1)  Cro.   Eliz.  664;   S.  C,  Moore,  (3)  Repealed  by  Sheriffs  Act,  1887 
468,  BB  Suliard  v.  Stamp,  and  699,  as  (50  &  51  Vict.  c.  55),  s.  39.— A.  0. 
Stanton  v.  Suliard.  (4)  14  B.  B.  758  (3  Camp.  374). 

(2)  21  E.  B.  404  (2  B.  &  Aid.  562).  (5)  29  B.  B.  258  (5  B.  &  0.  328). 
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Matbert  here  that  the  practice  in  Wales  was  to  appoint  a  special  bailiff,  and, 
Majibfixld.  therefore,  Ihat  the  employment  of  an  officer  by  the  sheriff  at  the 
attorney's  instance  must  have  been  on  the  supposition  that  the 
attorney  made  himself  liable  as  employing  a  special  bailiff.  The 
question  for  this  Court  appears  to  have  been  reserved  on  the  notion 
of  a  special  promise.) 

Davison  and  Willes^  contra : 

The  sheriff's  right  to  a  certain  amount  of  remuneration  is  clearly 
recognized  by  stats.  29  Eliz.  c.  4,  and  7  Will.  IV.  &  1  Vict.  c.  55  (i) : 
and  in  Com.  Dig.  Viscount  (P  2)  it  is  laid  down  that  he  "  may  main* 
tain  assumpsit "  for  his  fees. 

(WiGHTMAN,  J.:  **  Upon  a  promise  of  payment.") 

It  is  added :  *'  So,  he  may  have  debt." 

(LoBD  Denman,  Ch.  J. :  Those  passages  may  refer  to  actions  on 
express  contract.) 

The  cases  cited  in  support  of  the  propositions, have  been  examined; 
and  no  express  contract  appears  (2).  Comyns,  under  the  head  just 
referred  to,  states  that  the  sheriff  ''  cannot  take  a  bond  for  his  fees :  '* 
"nor,  can  he  refuse  to  do  execution  till  his  fees  paid."  Inde- 
pendently of  custom,  from  whom  is  he  to  look  for  payment  ?  He 
[  '^^^  ]  knows  nothing  of  the  client ;  for  the  writ  does  not  afford  *any 
sufficient  information  :  the  party  with  whom  he  deals  is  the  attorney : 
and  Burrell  v.  Jones  (3)  shows  that  an  attorney,  undertaking  for  a 
payment  on  behalf  of  an  unknown  client,  makes  himself  personally 
responsible. 

(WiGHTMAN,  J. :  There  the  attorneys  had  entered  into  an  express 
contract.) 

In  Deiv  V.  Parsons  (4)  the  action,  for  charges  on  execution  of  pro- 
cess, was  against  the  attorney ;  and  no  one  suggested  that  it  was 
therefore  wrongly  brought.  iOia?  . 

(Coleridge,  J. :  There  the  defendant  claimed  a  set-off  against  the 
sheriff  for  money  overpaid  on  execution   of  other  process,  and 

(1)  See  also  stat.  5  &  6  Yict.  c.  98,  action  of  assumpsit)  as  "  contra,^*  the 
8.  31.  promise  seems  to  have  been  express. 

(2)  In  BHdge  v.  Cage,  Cro.  Jac.  103.  (3)  22  B.  E.  296  (3  B.  &  Aid.  47). 
cited  hy  Comyns  (with  reference  to  the         (4)  21  B.  B.  404  (2  B.  A  Aid.  562). 
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therefore  ^as  interested  in  maintaining  that  the  contract  was     Matbsrt 
between  the  sheriff  and  himself.)  Hanbfibld. 

In  Foster  v.  Blakelock  (i)  it  was  held  that  a  bailiff  might  recover 
his  fees  in  an  action  against  the  attorney  who  employed  him. 

(Lord  Denman,  Ch.  J. :  There  the  employment  was  special.) 

The  observation  of  Abbott,  Ch.  J.  applies  here :  '*  Of  whom  is 
the  officer  to  receive  this  sum?  Undoubtedly  he  may  claim  it 
from  the  attorney  by  whom  he  is  employed,  and  is  not  bound  to 
look  to  the  party  in  the  cause  of  whom  he  knows  nothing."  Here, 
too,  the  defendant,  in  his  letter  enclosing  the  writ,  held  himself  out 
as  the  sheriff's  employer.  And  the  evidence  of  usage  showed  that 
the  parties  dealt  on  that  footing. 

(Eble,  J. :  There  was  proof  that  attorneys  had  paid  the  sheriff, 
but  not  that  any  who  were  unwilling  had  been  obliged  to  do  so.) 

(The  further  argument  as  to  the  sufficiency  of  the  evidence  on 
this  point  is  omitted.) 

Lord  Denhan,  Ch.  J. : 

There  is  nothing  like  evidence  *of  a  custom :  and  the  plaintiff       f  '^sa  } 
did  not  prove  any  of  the  circumstances  which  have  been  held 
to  create  a  liability  in  the  attorney. 

GoLEBiDOB,  WiOHTMAN  and  Erle,  JJ.  concurred. 

,  Rvle  discharged, 

TODD  AND   BOSANQUET  v.  STEWART,    EMLT  i844. 

AND  HASTINGS  (2).  ^^^l^' 

(9  Q.  B.  759-779.)  Jan.Bl. 

Debt  for  400/.,  viz.  200/.  for  goods  sold  and  delivered,  and  200/.  on  an  [  759  ] 

account  stated.  Pleas,  as  to  the  residue  of  the  cause  of  action  (after  pleas 
as  to  43/.  6«.  dd,  parcel  &c.} :  First,  that  plaintiff  impleaded  defendant  in 
respect,  among  other  things,  of  the  said  residue,  in  assumpsit,  to  plaintiffs 
damage  of  400/.,  and  such  proceedings  were  had  that  plaintiff  recovered 
against  defendant  314/.  8«.,  as  well  for  his  damages  in  the  said  action,  and 
in  respect  whereof  plaintiff  had  impleaded  defendant,  as  for  his  costs  and 

(1)  29  B.  B.  258  (5  B.  &  C.  328).  notitiam  perventa  may  be  introduced 

(2)  This  case  was  referred  to  by  on  a  subsequent  occasion,  even  where 
WiLLBS,  J.,  in  Steveru  v.  Tillett  (1870)  matter  which  might  have  been  known 
L.  B.  C.  P.  147,  175,  40  L.  J.  0.  P.  by  reasonable  diligence  on  the  former 
58,  74,  as  being  '*  obviously  consistent  occasion  could  not"  The  form  of  the 
with  the  notion  that  facts  noviter  ad  proceedings  is  highly  technical,  but 
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Todd  oharges,  whereof  defendant  was  oonvioted,  as  by  the  record  &o. ;  and  which 

I'.  judgment  has   not  been   revereed.    Secondly,  as   before,    adding  that 

Stkwart.  defendant,  before  plaintiff  had  declared  in  the  present  action,  paid  and 

satisfied  plaintiff  the  amount  recovered,  and  plaintiff  acknowledged  him- 
self to  be  satisfied  the  damages,  costs  and  charges  so  recovered ;  as  by  the 
record  &o.  Beplication,  to  each  plea,  that  the  said  residue  was  not,  nor 
was  any  part  thereof,  the  causes  of  action  in  respect  of  which  the  judgment 
was  recovered.    Verdict  on  these  issues  for  defendant. 

Judgment,  by  the  Court  of  Q.  B.,  for  the  plaintiff,  tion  obatatUe  veredicto. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in 
Q.  B. :  That  the  pleas  were  good  after  verdict,  and  defendant  entitled  to 
judgment. 

That,  assuming  the  pleas  to  mean  that  as  to  part  of  the  claim  in  the  first 
action  plaintiff  recovered,  and  as  to  the  residue  of  such  claim  it  was  found 
no  more  was  due,  the  objection  that  this  should  have  been  pleaded  by  way 
of  estoppel  was  formal  only,  and  could  not  be  made  after  verdict. 

But,  assuming  the  meaning  to  be  (and  semhle  this  was  so)  that  plaintiff, 
having  once  had  a  judgment,  could  not  have  ju4gment  again  for  the  same 
debt,  the  pleas  were  substantially  good. 

And  that,  after  the  finding  of  the  jury,  the  plaintiff  could  not  contend 
that  the  part  now  claimed  of  the  debt  might  have  become  due  since  the 
recovery  in  the  first  action. 

Semhle  that,  on  special  demurrer,  the  pleas  would  have  been  bad  for  not 
averring  that  the  recovery,  as  well  as  the  impleading,  was  in  respect  of  the 
residue.. 

Debt.  The  declaration  demanded  4002.,  and  alleged  that  the 
defendants  were  indebted  to  the  plaintiffs  in  2002.  for  goods  sold 
and  delivered,  and  2001.  on  an  account  stated,  which  were  unpaid, 
to  plaintiffs'  damage  of  400Z. 

Pleas,  by  Emly  and  Hastings. 

1.  As  to  43Z.  6«.  9e£.,  parcel  of  the  moneys  in  the  declaration 
mentioned,  that,  after  the  accruing  of  the  causes  of  action,  and 
(  •760  ]  before  action  brought,  viz.  on  &c.,  *defendants  and  Stewart  caused 
to  be  paid  and  satisfied  to  plaintiffs  a  certain  amount  &c.,  viz. 
482.  68.  9d.y  in  full  satisfaction  &c.  in  respect  of  that  sum,  parcel 
&c. ;  and  plaintiffs  then  accepted  &c.     Verification. 

Beplication  to  plea  1.  That  defendants  and  Stewart  did  not,  nor 
did  any  or  either  &c.,  cause  to  be  paid  &c.  in  satisfaction  &c.  in 
manner  &c.    Conclusion  to  the  country.    Issue  thereon. 

Plea  2.  As  to  the  said  43Z.  6«.  9d.,  parcel  &c.,  delivery  by  defen- 
dant Stewart  and  otherpersons,  named,  to  plaintiffs  (after  the  accru- 
ing &c.  and  before  action  brought),  of  a  cheque  drawn  by  Stewart 
and  the  last  mentioned  parties  on  certain  bankers,  named,  requiring 
them  to  pay  plaintiffs  or  bearer  48Z.  68.  9d.,  which  cheque  was  so 

the  case  appears  to  he  an  authority  for  matters  litigated,  so  long  as  it  stands 
the  proposition  that  an  admittedly  unreversed ;  see  2  Sm.  L.  0.  (notes  to 
erroneous  judgment  is  conclusive  of  all      Doe  v.  Oliver) ^  11th  ed.  772.— A.  C. 
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delivered  to  plaintiffs,  and  was  then  accepted  by  them,  for  and  on        Todd 
account  and  in  respect  of  the  said  sum,  and  of  all  causes  of  action     stxwabt. 
&c.     Verification. 

Beplication  to  plea  2.  That  defendant  Stewart  and  the  other 
parties  named  did  not,  nor  did  any  or  either  of  them,  deliver  to 
plaintiffs  the  said  draft  &c.  for  or  on  account  &c.,  in  manner  &c. 
Conclusion  to  the  country.     Issue  thereon. 

Plea  3.  As  to  the  residue  of  the  cause  of  action  in  the  declaration 
mentioned,  that,  heretofore,  viz.  on  3rd  June,  1840,  in  the  Court  of 
Exchequer,  *'  the  plaintiffs  impleaded  them  the  said  last  named 
defendants  "  (i)  (Emly  and  Hastings)  "  upon,  for  and  in  respect  of, 
amongst  other  things,  the  said  residue  of  the  said  cause  of  action  in 
the  declaration  mentioned,  in  an  action  on  promises  to  the  damage  of 
the  said  plaintiffs  of  400Z. ;  and  such  proceedings  *were  thereupon  [  ^761  ] 
had  in  the  said  last  mentioned  Court  in  that  action  that  afterwards, 
to  wit  on  the  7th  day  of  June,  a.d.  1843  (2),  the  said  plaintiffs,  by 
the  judgment  and  consideration  of  the  last  mentioned  Court, 
recovered  in  the  said  action  against  them  the  said  last  named  defen- 
dants 814Z.  8«.  as  well  for  their  damages  in  the  said  action,  and  in 
respect  whereof  the  plaintiffs  had  impleaded  the  said  last  named 
defendants  as  aforesaid,  as  for  their  costs  "  &c.  **  about  their  said 
suit "  Sec,  "  whereof  the  said  last  named  defendants  were  convicted: 
As  by  the  record  and  proceedings  thereof  still  remaining  in  the  said 
last  mentioned  Court  fully  appears  :  and  which  said  judgment  hath 
not  been  reversed  or  made  void :  and  this  "  &c. :  offer  to  verify  by 
the  record. 

Beplication  to  plea  8.  That  the  said  residue  of  the  said  cause  of 
action  in  the  said  declaration  mentioned  were  not,  nor  was  any  part 
thereof,  the  said  causes  of  action  in  the  said  3rd  plea  mentioned,  and 
for  and  in  respect  of  which  the  said  judgment  in  the  said  Srd  plea 
mentioned  was  recovered,  in  manner  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Plea  4.  And,  for  a  further  plea  &c.,  as  to  the  said  residue  &c., 
defendants  Emly  and  Hastings  say  that  plaintiffs  ought  not  to  main- 
tain their  action  &c.,  because  they  say  that  &c. ;  the  plea  then  went 

(1)  See  Todd  v.  Emly,  56  B.  B.  748  matters  of  fact,  or  points  of  practice 
(7  M.  ft  W.  427)  [on  application  for  new  now  obsolete,  the  proceedings  subse* 
trial  which  was  granted.  Three  more  quent  to  the  first  application  are  not  re- 
applications  for  new  trials  were  sucess-  ported  in  the  Bevised  Beports.  A.O.} 
folly  made  in  this  case  (8  M.  A  W.  505 ;  (2)  The  date  of  judgment  (as  above) 
9M.  &W.  606;  11  M.  &  W.  l),batas  and  number  of  the  roll  (54)  were  stated 
the  only  questions  inyolved  were  either  in  the  margin. 
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Todd  on  in  the  same  words  as  plea  8,  as  far  as  "  were  convicted ;"  and  con- 
Stswabt.  tinned  as  follows:  ''And  these  defendants"  (Emiy  and  Hastings) 
**  further  say  that,  after  the  recovery  of  the  said  judgment,  and  after 
the  commencement  of  this  suit  and  before  the  said  plaintiffs  had 
declared  herein,  to  wit  on  the  5th  day  of  July,  a.d.  1848,  they  the 
r  *762  ]  said  *last  named  defendants  paid  and  satisfied  to  the  plaintiffs  the 
amount  so  recovered  as  aforesaid,  and  that  the  said  plaintiffs  there- 
upon then,  and  before  plaintiffs  had  declared  in  this  suit,  to  wit  on 
&c.,  acknowledged  themselves  to  be  satisfied  the  damages,  costs  and 
charges  so  recovered  as  aforesaid  of  record  in  the  said  Court,  as  by 
the  record  and  proceedings  thereof  still  remaining  in  the  said  last 
mentioned  Court  fully  appears.  And  this  "  &c.  Offer  of  verifica- 
tion by  the  record,  as  before. 

Beplication  to  plea  4.  That  the  said  residue  of  the  said  causes  of 
action  in  the  declaration  mentioned  were  not,  nor  was  any  part 
thereof,  the  said  causes  of  action  in  the  said  4th  plea  mentioned  and 
for  and  in  respect  of  which  the  said  judgment  in  the  said  4th  plea 
mentioned  was  recovered,  in  manner  and  form  &c.  Conclusion  to 
the  country.    Issue  thereon. 

There  were  six  other  special  pleas  by  Emly  and  Hastings,  which 
it  is  unnecessary  to  set  forth,  and  which  all  led  to  issues  of  fact. 

The  defendant  Stewart  pleaded:  1.  Payment  of  482.  6«.  9d., 
parcel  &c.  2.  As  to  the  residue,  recovery  by  plaintiffs  of  8142.  8». 
in  an  action  against  Emly  and  Hastings.  8.  The  same  recovery 
against  Emly  and  Hastings,  and  payment  by  them.  These  pleas 
were  the  same  respectively,  except  the  name  of  the  party  pleading, 
with  the  pleas  1,  8,  and  4,  of  Emly  and  Hastings.  Stewart  also 
pleaded  two  other  special  pleas,  which  it  is  unnecessary  to  state,  and 
which  led  to  issues  of  fact. 

The  plaintiffs  replied  to  pleas  1, 2,  and  8,  respectively,  in  precisely 
the  same  form  (mutatis  mutandis)  as  to  pleas  1,  8  and  4  of  the  other 
defendants :  and  issues  were  joined  accordingly. 
[  763  ]  On  the  trial,  before  Coleridge,  J.,  at  the  Bristol  Summer  Assizes, 

1845,  a  verdict  was  found,  as  to  Emiy  and  Hastings,  for  the  defen- 
dants on  the  Ist,  2nd,  8rd,  and  4th  issues,  and,  on  the  other  issues, 
for  the  plaintiffs  :  and,  as  to  Stewart,  for  the  defendant  on  the  let, 
2nd,  and  8rd  issues,  and  for  the  plaintiffs  on  the  rest  (i). 

(1)  The  yerdict  was  in  fact  taken,  under  the  following  ciroumstanoes. 
at  the  trial,  for  the  plain tifFs  also  on         It  appeared  that  the  present  plain- 

the  issues  on  the  third  and  fourth  tiffs  had  brought  an  action  of  assumpsit 

pleas  of  Emly  and  Hastings,  and  the  in  the  Court  of   Exchequer  against 

second  and  third   pleas  of  Stewart,  Emly    and   Hastings,   and    had   re- 
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Rawlinson,  in  Trinity  Term,  1844,  obtained  a  rale  nisi  to  enter 
judgment  for  the  plaintiffs,  notwithstanding  the  verdict  on  the  issues 


covered    therein    If.     damages    and 
314/.   7«.  costs;  and  that  the  whole 
314/.  8«.  had  been  paid  to  the  plain- 
tififs  hefore  declaration  in  the  present 
action.    To   identify    the    causes  of 
action,  the  particulars  of  demand  in 
each  were  produced.    The  particulars 
in  the  action  in  the  Exchequer  stated 
that  the  action  was  '*  brought  to  re- 
cover 194/.,  being  the   balance   due 
from  the  defendants  to  the  plaintiffs 
upon  the  following  items  of  account." 
The  particulars  in  the  present  action 
(which  were  delivered  in  obedience  to 
an  order  of  WiGHncAir,  J.  for  fuller 
particulars)  commenced  with  the  items, 
at  the  end  of  which  was  added : '  *  Above 
are  the  full  particulars  of  the  plain- 
tifib'  demand,  with  dates  and  items, 
delivered  in  pursuance  of  the  order  " 
&c.    The  first  six  items  of  the  particu- 
lars in  the  present  action,  amounting 
to  43/.  6«.  9(/.  (covered  by  the  plea  of 
payment),  did  not  appear  in  the  par- 
ticulars in  the  action  in  the  Exchequer. 
All  the  other  items  of  the  particulars 
in  the  present  action  were  included  in 
those  in  the  action  in  the  Exchequer, 
except  that,  instead  of  an  item  '*to 
six  bottles  superior  sparkling  Cham- 
pagne at   90«.,   21.   5f.*'  in  the  last 
mentioned  particulars,  there  appeared 
in  the  particulars  in  the  present  action, 
at  the  same  date,   ''half  dozen  red 
Burgundy,    2/.  5«."    It   was  proved 
that  six  bottles  of  red  Burgundy  had 
been  delivered  on  that  day,  but  no 
Champagna    The  particulars  in  the 
action  in  the  Exchequer  contained  also 
items,  to  tho  amount  of  56/.  Ida,,  of  a 
later  date  than  any  items  of  the  par- 
ticulars in  the  present  action  :  so  that 
the  total  of  the  particulars   in   the 
Exchequer  action  was  352/.  12«.,  and 
that  of  the  particulars  in  the  present 
action  339/.  3f .  9d. 

The  counsel  for  the  plaintiffs  ob- 
jected that  the  former  action  appeared 
to  be  brought  for  a  balance  only,  and 
this  for  the  whole  amount:  but,  in 
answer,  it  was  shown  that  the  original 
particulars  in  this  action  had  claimed 


only  180/.  with  interest;  and  it  was 
argued  that  the  fuller  particulars  after 
delivered  must  be  taken  as  an  explana- 
tion of  the  first  particulars.  The 
counsel  for  the  plaintiffs  insisted  also 
on  the  discrepancy  as  to  the  charges 
for  Champagne  and  Burgundy.  It 
was  agreed  that  a  *  verdict  should  be 
taken  for  the  plaintiffs  on  the  issues 
on  the  third  and  fourth  pleas  of  Emly 
and  Hastings,  and  the  second  and 
third  pleas  of  Stewart,  and  that  leave 
should  be  reserved  to  move  to  enter 
the  verdict  on  these  issues  for  the 
defendants ;  and  that  the  Court  should 
decide  on  the  effect  of  the  evidence. 
Accordingly, 

In  Michaelmas  Term,  1843,'CVot£;(/«T, 
on  behalf  of  Emly  and  Hastings,  ob- 
tained a  rule  nisi  to  enter  the  verdict 
on  these  issues  for  the  defendants. 
Phinn,  in  the  same  Term,  obtained  a 
rule  nisi  to  enter  a  verdict  for  Stewart 
on  his  second  and  third  pleas.  In 
Trinity  Term  (June  ath),  1844,  Baw- 
linson  and  Peacock  showed  cause,  and 
relied  upon  the  points  taken  for  the 
plaintiffs  at  the  trial,  and  contended, 
further,  that  a  verdict  and  judgment 
for  nominal  damages  could  afford  no 
answer  to  a  claim  for  400/.  They  cited 
Seddon  v.  Tutop,  3  R.  E.  274  (6  T.  R. 
607),  Hitchin  v.  Campbell  (2  W.  Bl. 
827;  8.  C.  3  Wils.  240,  304),  Lord 
Bagot  V.  Williams,  27  R.  R.  340  (3  B. 
&  0.  235),  Hadley  v.  Green,  37  R.  R. 
743  (2  Or.  &  J.  374;  S.  C.  2  Tyr.  390), 
Godson  V.  Smith,  19  R.  R.  553  (2  B. 
Moore,  157),  Itavee  v.  Farmer,  2  R.  R. 
347  (4  T.  R.  146),  Thorpe  v.  Cooper 
(5  Bing.  1 16),  Lacon  v.  Barnard  (Cro. 
Car.  35),  Green  v.  Marsh  (5  Dowl. 
P.  0.  669),  Tuck  V.  Tuck  (5  M.  &  W. 
109),  Moore  v.  Bvilin  (7  Ad.  &  El. 
595),  Russell  v.  Bell,  62  R.  R.  639  (10 
M.  &  W.  340),  Me>iger  v.  8mith  (4  B. 
&  Ad.  673 ;  see  Kingham  v.  Robins,  5 
M.  &  W.  94,  99),  Longridge  v.  Brewer 
(1  Bing.  143,  307 ',  8.C.1  B.  Moore, 
522),  Stafford  v.  Clark  (2  Bing.  377), 
Markham  v.  Middleton  (2  Str.  1259), 
Bowden  v.  Home  (7  Bing.  716),  Dunn 


Todd 

V. 

Stbwabt. 
[764] 


[  ^764,  n.  1 
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Todd        on  the  8rd  and  4th  pleas  of  Emiy  and  Hastings.    In  Michaelmas 
StbtJ'abt.     Term  (i),  1844, 

Croivder  and  Butt  showed  cause,  and  Baivlinson  and  Peacock 
were  heard  in  support  of  the  rule: 

[  *765  ]  The  course  *of  argument  will  sufficiently  appear  by  the  judgment 

in  this  Court,  and  by  the  arguments  and  judgment  in  the  Court  of 
Exchequer  Chamber  impost,  p.  449).  The  following  authorities,  not 
mentioned  there,  were  referred  to  in  the  argument  in  this  Court. 
Avei'yy.Hoole  (2),  Bradley  y.  Milnes  (s)^  MarkJiam  v.  Middl€ton{4)f 
Botvden  v.  Home  (5),  2  Phil.  Ev.  18  (9th  ed.),  Heming  v.  Wilton{6), 
Note  (1)  to  Earl  of  Manchester  v.  Vale  (7) ,  Hopkinson  v.  Tahourdin  (8), 
Com.  Dig.  Estoppel  (A  1),  PinneVs  case  (9),  Thomas  v.  Heathom  (lO). 

Cur.  adv.  vtdt. 

Lord  Denman,  Ch.  J.,  in  Hilary  Term  (January  31st)  1845,  delivered 
the  judgment  of  the  Court  : 

This  was  an  application  by  the  plaintiffs  for  leave  to  enter  judg- 
ment for  them  notwithstanding  a  verdict  for  the  defendants  on  one 
of  the  pleas  pleaded  by  them.  The  declaration  was  in  debt,  and 
contained  two  counts.  The  first  stated  the  defendants  to  be  indebted 
in  2002.  for  goods  sold ;  and  the  second  stated  the  defendants  to  be 
indebted  in  200L  upon  an  account  stated :  the  sum  demanded  in  the 
commencement  of  the  declaration  was  4002. ;  and  the  damages  were 
laid  at  4002.  To  this  the  defendants  pleaded :  1.  As  to  432.  6«.  9cl., 
parcel  of  the  moneys  in  the  declaration  mentioned,  payment  of  that 
sum  generally ;  2.  As  to  the  same  sum  of  482.  6«.  9c2.,  a  discharge 
[  *766  ]  by  delivery  and  acceptance  of  a  cheque  to  *that  amount ;  8.  As  to 
the  residue  of  the  cause  of  action  in  the  declaration  mentioned,  a 
former  recovery  of  8142.  by  the  plaintiffs  in  an  action  against  the 

y.  Murray t  33  B.  B.  327  (9  B.  ft  C.     rule  nui  mentioned  in  the  text. 
780).  (1)  Noyember  18th.    Before  Lord 

Denman,  Ch.  J.,  Williams,  Coleridge 
Crowder    and    BuU,  and    Phinn,      ^^  Wightman,  JJ. 
cMitrd,  were  stopped  by  the  Coubt.  (2)  2  Cowp.  825. 

Per  Ctjbiam  (Lord  Denman,  Ch.  J.,  JJj  J  l^«:^,^^'  ^*- 

Patteson.  Williams  and  Colk-  y2  t  ^.       i^. : 

HIDOE.JJ.):  (^'^^'°^-^if-. 

There   reaUy  is  nothing  whateyer  fj^  f  ^^'  V '  "^a     o 

in  the  points  made  for  the  plaintiffs.  )*{  ^  ^^^'  ^™^-  2»- 

The  rule  must  be  made  absolute.  (®|  ^  Chitt.  Eep.  303. 

Bules  ab^ute.  (^)  ^  ^'  ^®P-  ^^'  *• 

Afterwards  liawUnson  obtained  the  ^^^^  2  B.  ft  C.  477. 
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defendants  npon  and  for,  amongst  other  things,  the  said  residue  of  Todd 
the  cause  of  action  in  the  declaration  mentioned.  The  defendants  stewakt. 
obtained  a  verdict  upon  the  issue  upon  the  third  plea :  and  it  was 
notwithstanding  the  verdict  upon  that  issue  that  the  plaintiffs  moved 
for  judgment.  Several  points  were  made  upon  the  argument,  to 
which  we  do  not  think  it  necessary  to  refer,  as  there  was  one  upon 
which  the  plaintiffs  are,  we  think,  clearly  entitled  to  our  judgment. 
The  third  plea  professes  to  be  an  answer  as  to  the  whole  of  the 
residue  of  the  cause  of  action  in  the  declaration,  whereas  it  is  but 
an  answer  to  a  part. 

The  declaration  is  for  400^.  The  defendants  plead  generally  and 
specially,  in  their  first  and  second  pleas,  payment  of  48Z.  Qs.  dd.^ 
parcel  of  the  400Z.  demanded,  leaving  the  sum  of  856Z.  18«.  9d.  as 
the  residue.  The  defendants  do  not  deny  that  they  were  indebted 
to  the  plaintiffs  in  that  residue  or  in  any  part  of  it ;  but,  admitting 
that  they  were  indebted  in  that  amount,  plead  by  way  of  avoidance 
that  the  plaintiffs  recovered  9141.  in  a  former  action  in  respect  of 
that  residue ;  leaving  the  difference  between  856L  1S«.  Sd.  and  814^ 
wholly  unanswered  and  unaccounted  for.  The  cases  of  Down  v. 
Hatcher  (i)y  Few  v.  Backhouse  {2),  and  some  others,  were  cited,  but 
require  no  remark  but  that  they  are  in  accordance  with  the  view  we 
take  of  the  case,  that  the  plaintiffs  are  entitled  to  judgment,  as  the 
third  plea,  though  found  for  the  defendants,  was  no  sufficient  answer 
to  that  which  it  professed  to  answer. 


Rule  absolute. 


IN   THE  EXCHEQUER  CHAMBER 


[767] 


(Error  from  thb  Queen's  Bench.) 
STEWAET,  EMLY  and  HASTINGS  v.  TODD  and  i846. 

BOSANQUET.  ^ZM]' 

(9  a  B.  767—779.) 
For  headnote,  see  p.  443,  ante, 

Judgment  for  the  plaintiffs,  non  obstante  veredicto^  was  signed  on 
the  8rd  and  4th  issues  as  to  Emiy  and  Hastings,  and  the  like  judg- 
ment on  the  2nd  and  8rd  issues  as  to  Stewart.  Error  was  brought 
in  the  Exchequer  Chamber,  the  causes  specially  assigned  being  that 
the  pleas  of  the  defendants  respectively,  on  which  the  said  issues 
were  taken,  were  good  in  law,  and  that  the  plaintiffs  ought  not  to 
(1)  50  B.  B.  359  (10  Ad.  &  El.  121).  (2)  8  Ad.  &  El.  789. 

B.B. — ^YOL.  Lxxn.  29 
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Btbwabt     have  recovered  against  them,  nor  ought  jadgment  to  have  been  giv^ 
Todd.        for  the  plaintiffs  nan  obstante  veredicto.    Joinder.    The  writ  of  error 
was  argued  in  last  Easter  vacation  (i). 

Butt,  for  the  plaintiffs  in  error,  defendants  below : 

Becovery  of  a  smaller  sum  when  a  larger  was  in  litigation  is  a 
good  answer  to  a  subsequent  demand  of  the  larger  sum.  The  plea 
of  judgment  recovered  differs  in  this  respect  from  a  plea  of  accord 
and  satisfaction.  **  If  there  be  a  breach  of  contract,  or  wrong  done, 
or  any  other  cause  of  action  by  one  against  another,  and  judgment 
be  recovered  in  a  court  of  record,  the  judgment  is  a  bar  to  the 
[  768  ]  original  cause  of  action,  because  *it  is  thereby^reduced  to  a  certainty, 
and  the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage ; 
and  it  would  be  useless  and  vexatious  to  subject  the  defendant  to 
.another  suit  for  the  purpose  of  obtaining  the  same  result.  Hence 
the  legal  maxim,  '  transit  in  remjudicatam,* — the  cause  of  action  is 
changed  into  matter  of  record,  which  is  of  a  higher  nature,  and  the 
inferior  remedy  is  merged  in  the  higher : ''  King  v.  Hoare  (2),  judg- 
ment of  the  Court.  The  present  case,  therefore,  is  not  governed  by 
Fitch  V.  Sutton  (a)  and  Down  v.  Hatcher {^)^  where  the  defence  was 
payment  and  acceptance  in  satisfaction.  The  identity  of  the  causes 
of  action  here  is  affirmed  by  the  verdict.  It  would  follow  from  the 
doctrine  laid  down  by  the  Court  of  Queen's  Bench,  that,  if  a  plaintiff 
brought  an  action  for  400Z.  and  recovered  only  8992.,  he  might  sue 
again  for  the  IZ-  The  residue  of  the  amount  claimed  here  is  covered, 
in  each  instance,  by  the  plea  of  a  former  judgment ;  for  that  residue 
was  under  litigation  :  if  at  that  time  the  defendant  had  had  a  verdict 
and  judgment  as  to  the  whole,  it  would  have  been  an  answer  to  all 
future  demands  as  to  any  part :  so,  a  judgment  for  less  than  the 

amount  then  claimed  is  an  answer  as  to  the  excess. 

i\ 

Peacock,  contra: 

The  pleas  are  clearly  imperfect ;  the  question  is,  whether  they  are 
good  after  verdict.  Each  of  them  must  be  taken  to  admit  that  the 
whole  amount  (except  the  48Z.  6^.  9d.  covered  by  the  preceding  pleas) 
was  once  due :  Green  v.  Marsh  (5),  Cousins  v.  Paddon  (6). 

(1)  May  9th,  1846 :  before  Tindal,  (2)  67  R.  E.  694  (13  M.  &  W.  494). 

Ch.  J.,  Maule,  Cresswell  and  Erie,  JJ.,  (3)  6  East,  230. 

and  Parke,  Bolfe  and  Piatt,  Barons.  (4)  50  E.  E.  359  (10  Ad.  &  El.  121). 

May    nth:    before  Tindal,    Ch.   J.,  (5)  5  Dowl.  P.  C.  669. 

Coltman  and  Maule,  JJ.,  and  Alder-  (6)  2  Or.  M.  &  E.  547 ;  5.  C  5  Tyr. 

son,  Eolfe  and  Piatt,  Barons.  535. 
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(Maulb,  J. :  Bat  then  the  defendants  say  *''  we  had  a  law  suit     Stewart 
and  you  recovered  something."  Tobp. 

[  *769  ] 
TiNDAL,  Ch.  J. :  If  it  was  only  a  farthing,  has  not  the  simple 

contract  merged  in  the  re$  judicata  ?) 

A  judgment  recovered,  if  it  be  for  the  whole  sum,  operates  by  way 
of  merger ;  if  for  less,  then,  as  to  the  residue,  by  way  of  estoppel ; 
but  the  estoppel  should  be  formally  pleaded :  Go.  Litt.  808  b. 

(Parke,  B.  :  The  only  question  now  is,  whether  or  not  the  plea  is 
good  after  verdict. 

Maule,  J. :  In  extreme  strictness  a  recovery  in  assumpsit  would 
not  be  an  answer  in  debt,  because  damages,  and  not  the  debt,  are 
recovered.  But  it  is  an  answer ;  and  you  do  not  seem  to  dispute  that.) 

The  defendants  should  have  pleaded,  as  was  done  in  Seddon  v. 
2hUop(i),  a  ''recovery"  ''for  the  damages  the  plaintiffs  had  sus- 
tained as  well  by  means  of  not  performing  the  same  identical 
promises  "  as  for  his  costs.  The  plaintifib  might  then  have  put 
that  precise  fact  in  issue.  It  is  consistent  with  the  present  pleadings 
that  the  plaintiffs,  on  the  former  occasion,  may  have  impleaded  the 
defendants  for  goods  sold  and  delivered  and  on  an  account  stated, 
but  have  given  evidence  in  support  of  one  demand  only,  not  being 
that  now  in  question. 

(Maule,  J. :  If  that  was  so,  you  might  have  replied  it  to  the  pleas 
as  now  pleaded. 

Pabkb,  B.  :  It  would  have  been  matter  of  evidence  whether  the 
demand  now  set  up  was  proceeded  upon  in  the  former  action  or  not ; 
Lord  Bagotv.  Williatm  (2).  In  Seddon  v.  Tutop  (i)  the  plaintiff  proved 
that  the  demand  then  made  was  not  brought  forward  on  the  previous 
execution  of  a  writ  of  inquiry.     That  case  is  against  you,  so  far. 

Gbbsswell,  J.  mentioned  Dunn  v.  Murray  (3). 

Maule,  J. :  You  do  not  deny  that  the  present  defence  would  be 
good  by  *way  of  estoppel.)  [  *770  ] 

It  would,  if  so  pleaded. 

(1)  3  E.  E.  274  (6  T.  E.  607).  (3)  33  E.  E.  327  (9  B.  &  C.  780). 

(2) '27  E.  E.  340  (3  B.  &  C.  235). 
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Stewabt         (Maulb,  J. :  After  judgment,  can  you  say  that  a  mere  difference 
Todd.        u^  the  form  of  praying  judgment  is  essential  ?) 

It  appears  here  on  the  face  of  the  plea  that  the  plaintiff  on  the 
former  occasion  did  not  recover  the  whole  amount  which  is  admitted 
to  have  been  once  due. 

(Erlb,  J. :  Why  may  not  the  demand  have  been  reduced  by  a 
set-off?    The  contrary  cannot  be  inferred  from  the  record.) 

The  recovery  of  a  particular  amount  for  damages  and  costs  in  an 
action  of  assumpsit  cannot  be  always  conclusive  in  an  action  of 
debt.  The  plea  here  avers  that  the  plaintiffs  impleaded  the 
defendants  in  respect  of  the  residue  of  the  present  cause  of  action ; 
but  it  does  not  stale  that  the  whole  of  such  residue  of  a  cause  of 
action  had  then  accrued.  The  plaintiffs  may  have  failed  as  to  part 
because  the  debt  was  incurred  on  a  credit  which  had  not  then 
expired  ;  and  then  they  would  be  entitled  to  recover  that  part  in  a 
subsequent  action. 

(Maule,  J. :  The  omission  you  point  at  would  have  been  ground 
of  special  demurrer.) 

In  Milles  v.  Mill€s{i)  the  action  was  on  promise  to  pay  202.  by 
instalments  of  102. :  on  default  in  paying  the  first  instalment,  the 
plaintiff  sued,  and  recovered  20Z. :  and  the  Coubt  held  that  in 
assumpsit  the  plaintiff  might  recover  this  sum  as  damages  for 
non-payment  of  the  first  10^.,  though  no  action  would  as  yet  lie  for 
the  second.  That  recovery  would  have  been  no  answer  to  an  action 
for  the  second  lOZ. 

(Parke,  B.  :  The  causes  of  action  would  not  have  been  the  same.) 

In  note  (4)  to  Vcale  v.  Warner  ifi)^  where  reference  is  made  to  Co. 
Litt.  808  b,  as  an  authority  for  the  doctrine  that  a  plea  raising 
[  *77i  ]  matter  *of  estoppel  should,  at  the  conclusion,  rely  on  the  estoppel, 
it  is  said  to  be  ''  not  merely  matter  of  form  to  conclude  an  estoppel 
with  relying  upon  it.  For  by  not  doing  so  the  party  may  of  ten  lose 
that  advantage  of  the  estoppel  which  the  law  gives  him :  "  and 
Speake  v.  Richards  (s)  is  cited.  The  finding  of  the  jury  in  the 
former  action,  not  being  so  relied  on,  does  not  get  rid  of  the  objec- 
tion that  the  judgment  was  recovered  for  a  sum  smaller  than  that 

(1)  Cro.  Car.  241.  (3)  Hob.  206,  207,  5th  ed. 

(2)  1  Wms.  Saund.  325  a. 


VOL.  Lxxn.]      1846.    EX.  CH.    9  Q.  B.  771—772.  453 

now  confeased.  Suppose  in  an  action  of  debt  the  defendant  had  Stewart 
waged  his  law,  and  had  succeeded,  and  afterwards  another  action  todd. 
were  brought  for  the  debt:  he  might  plead,  by  way  of  estoppel, 
judgment  on  the  wager  of  law ;  but,  if  he  confessed  the  debt,  and 
merely  pleaded  the  judgment  on  the  wager  of  law  by  way  of  avoid- 
ance in  the  common  form,  he  would  fail.  In  Vowjht  v.  Winch  (i), 
Batlet,  J.  said  that  a  former  judgment  "  decides  nothing  unless  by 
way  of  estoppel." 

(Maule,  J. :  An  ordinary  plea  in  bar  need  not  begin  by  an  express 
confession.  Does  not  a  plea  in  estoppel  confess  more  than  an 
ordinary  plea.) 

In  Stephen  on  Pleading,  250  (5th  ed.),  it  is  said  that  pleadings  in 
estoppel  **  are  pleadings,  which,  without  confessing  or  denying  the 
matter  in  fact,  adversely  alleged,  rely  merely  on  some  matter  of 
estoppel  as  a  ground  for  excluding  the  opposite  party  from  the 
allegation  of  the  fact.''  They  pray  if  the  plaintiff  shall  be  admitted 
to  say  that  defendant  was  indebted  t&c. ;  as  in  Palmer  v.  Temple  (2). 
**  Every  estoppel,  because  it  concludeth  a  man  to  allege  the  truth, 
must  be  certain  to  every  intent,  and  not  to  be  taken  by  argument 
or  inference :  "  Co.  Litt.  852  b  :  and,  in  the  same  place,  it  is  said : 
***  where  the  verity  is  apparent  in  the  same  record,  there  the  [•77«1 
adverse  party  shall  not  be  estopped  to  take  advantage  of  the  truth.'' 
The  question  therefore  is,  whether  a  recovery  of  a  judgment  for  Is. 
may  be  made  a  satisfaction  of  an  admitted  debt  of  400Z.  by  a  general 
averment  of  identity  of  the  cause  of  action.  A  judgment  in  an 
action  in  one  form,  as  trover,  might  constitute  an  answer  to  an 
action  in  another  form,  as  debt ;  but  then  the  special  facts  which 
identify  the  two  should  appear  on  record.  In  Lacon  v.  Barnard  (s) 
the  plaintiff  brought  trover  for  100  sheep,  and  the  defendant 
pleaded  that  plaintiff  had  sued  defendant  and  S.  for  taking  and 
driving  away  one  hundred  sheep,  to  which  they  had  pleaded  Not 
guilty  as  to  eleven,  and  a  justification  as  to  eighty-nine,  on  which 
plaintiff  had  taken  issue,  had  a  verdict,  and  recovered  2c2.  damages ; 
and  the  plea  averred  that  the  taking  and  driving  were  all  one  with 
the  conversion  now  sued  upon,  and  that  the  judgment  was  yet  in 
force :  and  the  plaintiff  replied  that  the  2(2.  was  not  assessed  for  the 
value  and  the  conversion  of  the  sheep,  and  the  taking  and  driving  was 

(1)  21  R.  R  446  (2  B.  &  Aid.  662,         (3)  Cio.   Car.   3d.     See  Holmes  v. 
670).  Wilson,  50  B.  B.  492  (10  Ad.  &  El. 

(2)  48  B.  B.  568  (9  Ad.  &  El.  508).        503). 
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Stbwabt  not  the  same  trespass,  quoad  the  conversion :  and,  upon  demurrer 
Todd.  to  the  replication,  the  plaintiff  had  judgment,  by  three  Judges 
against  [one.  Here  the  recovery  pleaded  is  only  of  damages  for  a 
breach  of  promise.  Suppose  the  former  action  had  been  in  debt, 
and  the  recovery  had  been  only  of  a  shilling  damages  for  the 
detention. 

(TiNDAL,  Ch.  J. :  Would  that  be  a  good  judgment  ?) 

The  debt  might  have  been  paid  after  action  brought. 

(Maulb,  J. :  Your  argument  would  be  as  strong  if  the  damages 
had  been  4001.) 

[  ^773  ]  In  AsKbrooke  v.  Snape  (i)  all  the  ^Judges  agreed  that,  if  a  man 
bound  by  obligation  promise  to  pay  the  money,  assumpsit  lies; 
"  and  if  he  recover  all  in  damages,  this  shall  be  a  bar  in  debt  upon 
the  obligation."    Here  all  is  not  recovered. 

(Parke,  B.  :  Suppose  a  former  judgment  were  pleaded,  not  by 
way  of  estoppel,  and  that  it  was  found  that  nothing  was  due.) 

That  would  be  no  answer.  Doicn  v.  Hatcher  (2)  is  a  clear  affirmance 
of  the  principle  that  a  plea  which  confesses  a  claim  to  a  certain 
amount,  and  sets  up  satisfaction  only  by  payment  of  a  less  amount, 
is  bad.  In  Becktcith  v.  Nott  (3)  it  was  said : ''  It  is  at  the  discretion 
of  the  jury,  whether  they  will  find  the  entire  sum  in  damages,  or 
only  so  much  as  is  due.  But  when  they  give  the  entire  damages, 
as  here,  Doderidoe  said,  that  it  is  with  an  averment  that  it  is  given 
for  the  entire  sum ;  and  it  shall  be  a  good  bar  in  a  new  action  on  the 
case  upon  that  promise."  Now  here  the  first  judgment  appears 
not  to  be  given  for  all  which  is  admitted  to  be  due. 

(Maule,  J. :  You  admit  that  the  judgment  might  be  pleaded  as 
an  answer  by  way  of  estoppel :  do  you  recollect  any  instance  of  a 
plea  setting  up,  by  way  of  estoppel,  a  judgment  in  favour  of  the 
plaintiff?) 

There  may  be  none  such :  where  the  judgments  are  for  the  same 
sum,  the  judgment  may  always  be  pleaded  in  bar.  But  there  is  no 
precedent  of  a  plea  of  judgment  recovered  by  the  plaintiff  for  a 
smaller  sum.  An  assessment  of  damages  for  not  performing  a 
contract  cannot  operate  as  an  extinguishment  of  a  debt. 

(1)  Cro.  Eliz.  240.  (3)  Cro.  Jac.  504  (4th  ed.). 

(2)  50  E.  R.  359  (10  Ad.  &  El.  121). 


VOL.  Lxxii.]      1846,    EX-  CH.    9  Q.  B.  773—775.  455 

(Maule,  J. :  May  it  not  extinguish  the  right  to  complain  ?)  Stewabt 

Todd. 
It  is  not  so  pleaded  here. 

(Maule,  J. :  Sappose  a  cognovit  for  half  the  amount :  might  not 
*that  be  full  satisfaction  ?)  [  '774  ] 

Not  if  the  full  amount  were  liquidated,  as  here,  by  the  admission. 

(TiNDAL,  Gh.  J. :  It  would  give  a  remedy  against  the  land.) 

It  might  therefore,  perhaps,  be  formally  pleaded  as  accord  and 
satisfaction  :  but  that  is  not  done  here. 

(Platt,  B.  :  You  say  that  the  judgment  can  be  used  only  as 
judgment  against  the  plaintiff  for  all  not  recovered;  and  that  this 
should  be  put  as  an  estoppel.) 

That  is  the  effect  of  the  argument.  Suppose  detinue  were  brought 
for  two  cows  and  two  horses,  and  judgment  were  recovered  for  the 
two  cows :  would  that  be  pleadable  in  bar  in  an  action  of  trover 
for  the  two  horses  ?  It  could  not  be  shown  by  way  of  confession 
and  avoidance,  though  possibly  it  might  by  way  of  estoppel.  If,  in 
the  first  action,  there  had  been  a  plea  denying  the  plaintiff's 
property  in  the  horses,  and  a  verdict  on  that  for  the  defendant, 
such  a  verdict  might  have  been  pleaded  as  an  estoppel,  but  not  by 
way  of  confession  and  avoidance. 

Butt,  in  reply : 
The  defence  is  properly  pleaded,  because  it  was  necessary  to  aver 
identity  of  causes  of  action,  which  averment  is  traversable :  and 
this  was  the  form  in  King  v.  Hoare  (i)  and  Lord  Bagot  v. 
Williams  (2).  ''  If  the  whole  rights  and  merits  of  the  case  have 
been  discussed  and  determined  in  one  action,  the  judgment  in  it 
may  be  pleaded  in  bar  to  the  other:'*  note(l)  to  Wilbraham  v. 
Snow  (8).  In  Lacon  y.Baimard  (4)  the  record  showed  that  the  first 
recovery  was  not  in  respect  of  the  subject  matter  of  the  second 
action.  The  authorities  cited  to  show  that  an  estoppel  cannot  be 
*relied  on  unless  formally  pleaded  are  inapplicable :  the  defence  [  *775  ] 
here  is  that  the  debt  is  merged  in  the  judgment. 

Cur.  adv.  vtdt 

(1)  67  E.  E.  694  (13  M.  &  W.  494).  (3)  2  Wme.  Saund.  47  bb,  cc. 

(2)  27  K.  E.  340  (3  B.  &  C.  235).  (4)  Oro.  Car.  35. 
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Stkwabt     Pabke,  B.,  in  this  Term  (November  11th),  delivered  the  judgment 
Todd.  of  the  Court  : 

The  question  in  this  case  arises  on  a  writ  of  error  from  a  judgment 
of  the  Court  of  Queen's  Bench  non  ohstanU  veredicto,  on  a  plea  in 
an  action  of  debt  on  simple  contract  for  4002.  As  to  43/.  6«.  9^., 
there  was  a  plea  of  payment;  as  to  the  residue,  856Z.  IS^.  Si.,  a  plea  &c. 
(His  Lordship  here  read  the  8rd  plea.)  There  was  a  replication  to 
this  plea,  that  the  residue  of  the  causes  of  action  in  the  declaration 
mentioned  were  not  the  causes  of  action  in  the  third  plea  mentioned, 
in  respect  of  which  the  judgment  was  recovered :  and  on  this  issue 
the  jury  found  for  the  defendants,  that  the  residue  of  the  causes  of 
action  in  the  declaration  mentioned  were  the  residue  of  the  causes 
of  action  in  tha  said  plea  mentioned,  and  for  and  in  respect  of  which 
the  judgment  was  recovered.  There  was  another  similar  plea, 
stating  the  payment  of  the  sum  recovered,  with  a  similar  replication, 
and  a  verdict  thereon  for  the  defendants ;  and  several  pleas,  the 
issues  on  which  were  found  for  the  plaintiflfs.  On  a  motion  for 
judgment  non  obstante  veredicto,  the  Court  of  Queen's  Bench  thought 
the  plea  was  not  a  good  answer  to  the  part  of  the  declaration  to  which 
it  was  pleaded,  because,  a  debt  certain  to  the  amount  of  8562. 19s.  9d^ 
being  admitted,  the  difference  between  that  sum  and  the  amount  for 
which  judgment  was  recovered,  viz.  814Z.  8s.,  was  wholly  unanswered. 
[  *776  ]  It  is  to  be  observed  that  the  plea  is  not  in  the  ordinary  "^form  of 

a  plea  of  judgment  recovered,  which  states  that  the  plaintiff 
impleaded  the  defendant  for  the  same  causes  of  action  in  the 
declaration  mentioned,  and  such  proceedings  were  thereupon  had 
in  that  plea  that  afterwards  the  plaintiff  recovered  so  much  for  the 
same  causes  of  action  in  the  declaration  mentioned  and  for  his 
costs.  This  plea  to  the  residue  states  the  impleading  for  the 
residue  of  the  same  causes  of  action,  and  that  such  proceedings 
were  had  that  the  plaintiffs  recovered  in  the  said  action  814Z  8*.,  as 
well  for  their  damages  in  the  said  action,  and  in  respect  whereof 
the  plaintiffs  had  impleaded  the  defendants,  as  for  their  costs ;  but 
the  plea  does  not  plainly  and  directly  aver  that  the  recovery  was 
for  the  residue  of  the  same  causes  of  action  :  and  it  would  probably 
have  been  bad,  on  special  demurrer,  for  the  want  of  such  positive 
averment.  If  the  plaintiffs  had  recovered  Is.  in  the  former  action 
for  part  of  the  cause  of  action,  and  had  entered  a  noUe  prosequi  for 
the  remainder,  and  recovered  814L  Is.  for  costs,  it  is  clear  the 
recovery  would  have  been  no  bar  for  the  whole ;  and  yet  it  might  be 
said  in  such  case  that  the  plaintiff  had  by  judgment  of  the  Court 
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recovered  a  sum  of  814Z.  8s.  aa  well  for  his  damages  in  the  said     Stewakt 

action,  and  in  respect  whereof  the  said  action  had  been  brought,  as       tood. 

for  his  costs,  though  it  would  have  been  the  correct  course  to  have 

said  in  such  a  case  that  he  recovered  for  part  of  the  damages  in 

respect  whereof  the  action  had  been  brought,  the  noUe  prosequi 

having  the  effect  of  withdrawing  the  part  as  to  which  it  is  entered 

from  being  a  subject  of  dispute  in  the  suit.    But,  after  pleading 

over,  the  plea  must  be  understood  in  the  sense  which  would  make 

it  a  good  answer  to  the  declaration,  and  must  be  taken  to  mean 

that  the  plaintiffs  had  a  ^judgment  of  the  Court  in  respect  of  all       C  '^^^  ] 

the  damages  which  they  sued  for,  that  is,  the  same  causes  of  action 

as  constituted  the  residue  of  the  causes  of  action ;  and  so  the 

jnry  have  found  on  the  issue  on  this  plea.     Upon  this  state  of 

the  record,  the  plea  must  be  taken  to  be  the  same  as  the  ordinary 

plea  of  judgment  recovered. 

On  the  argument  before  us  it  was  contended,  on  the  part  of  the 
plain tifb  in  error,  that  this  judgment  was  erroneous,  as  it  proceeded 
apon  a  mistaken  analogy  between  payment  of  a  lesser  sum  in  satis- 
faction of  a  greater  and  recovery  by  judgment  of  a  lesser  sum  in  an 
action  for  a  greater  ;  which  recovery  it  was  contended  was  binding 
and  conclusive,  and  prevented  the  same  cause  of  action  being  liti- 
gated again..  On  the  part  of  the  defendants  in  error,  it  was  con- 
tended that  the  judgment  was  right,  for  the  plea  was  bad,  and  no 
answer  to  the  whole  debt,  the  existence  of  which  at  one  time  as  a 
debt  certain  it  admitted  :  that  a  judgment  recovered  was  a  bar,  on 
the  principle  of  merger  in  the  superior  remedy,  only  with  respect 
to  the  part  recovered,  and  that,  as  to  the  residue  which  had  been 
litigated  and  not  recovered,  it  was  an  answer  on  the  p;round  that  so 
much  of  the  debt  was  not  due,  and  that  the  plaintiffs  were  estopped 
from  saying  that  such  residue  was  due ;  and  that,  as  the  plea  did 
not  in  express  terms  rely  on  the  estoppel  in  this  case,  the  plea  was 
bad  in  substance. 

Supposing  this  argument  to  be  well  founded,  and  that  the  true 
meaning  of  the  plea  is  that  as  to  part  the  plaintiffs  recovered,  and 
as  to  the  residue  it  was  found  that  no  more  was  due,  the  omission 
to  plead  the  latter  part  of  the  judgment,  which  was  in  effect  a 
judgment  for  the  defendants  as  to  that  part,  by  way  *of  estoppel,  [  ^778  ] 
was  mere  matter  of  form,  and  could  only  be  taken  advantage  of  on 
special  demurrer.  The  plea  was  a  perfectly  good  answer  in  sub- 
stance as  to  that  part,  as  a  plea  amounting  to  the  general  issue 
^ould  have  been,  though  it  was  pleaded  by  way  of  confession  and 
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Stbw^bt     avoidance.    It  is  not,  however,  to  be  understood  that  we  consider 

Todd.        ^^^b  to  be  the  true  construction  of  the  plea  of  judgment  recovered, 

where  the  amount  is  less  than  that  claimed  in  the  subsequent 

action.    If  it  be  so,  the  answer  is  good  in  substance :  but,  if  the 

true  meaning  is,  as  there  is  good  ground  to  contend  that  it  is,  that 

the  plaintiffs,  having  once  sued  in  indebitatus  asfnvmprit  for  the  very 

same  debt  now  claimed  in  an  action  of  debt,  and  having  had  the 

amount  assessed  by  the  jury  and  adjudicated  on  by  the  Court,  have 

had  all   the  benefit  which  could  be  given   by  a   judgment,  and 

cannot  again  sue  for  the  same  debt,  then  unquestionably  the  plea 

is  good  in  substance.    It  is,  however,  unnecessary  to  decide  the 

point,  on  which  ground  the.  plea  is  good,  in  the  present  action. 

It  was  then  argued  by  Mr.  Peacock  that  the  plea  was  bad,  because 

it  did  not  appear  that  the  former  recovery  may  not  have  been  for 

less  by  reason  of  part  of  the  debt  not  being  due  at  that  time,  bat 

that  it  is  now  due.    The  answer  is,  that  the  jury  have  found  the 

former  recovery  to  have  been  for  the  same  causes  of  action,  and 

consequently  that  the  question  in  this  suit  is  the  same  as  in  that : 

viz.  whether,  at  the  date  of  the  former  writ,  the  defendants  were  or 

were  not  indebted  to  the  plaintiffs. 

This  objection,  therefore,  cannot  prevail :  and  we  are  all  of  opinion 

that  the  plea  is  good  in  substance :  and  therefore  the  judgment  non 

L  '779  ]       obstante  veredicto  erroneous.     *And  consequently  the  judgment  for 

the  plaintiff  must  be  reversed  (i). 

Jud{fment  reversed. 


IN  THE  COUET  OF  QUEEN'S  BENCH. 


1846.  REG.   V.   GOMPERTZ   and  Others. 

^^^'^j^  (9  Q.  B.  824—842 ;  S.  C.  16  L.  J.  Q.  B.  121 ;  11  Jur.  2(M.) 

A  count  in  an  indictment  is  good  which  simply  charges  that  defendants, 
[  ®24  J  unlawfully,  &c.,  did  conspire,  combine,  confederate,  and  agree  together,  by 

divers  false  pretences  and  indirect  means,  to  cheat  and  defraud  R.  of  his 
moneys  (2). 

Where  an  indictment  for  conspiracy  contains  several  counts,  if  only  a 
single  conspiracy  be  proved,  the  verdict  may  nevertheless  bo  taken  on  00 
many  of  the  counts  as  describe  the  conspiracy  consistently  with  the  proof. 

In  the  course  of  proving  a  conspiracy  to  defraud,  carried  into  effect  by 

(1)  Parke,  B.  added  that  this  judg-  (2)  Followed    in  Reg,   v.    Aipinall 

ment  of  the  Cotjbt  was  prepared  in      (1876)  2  Q.  B.  Diy.  48,  60,  46  L.  J. 
the  time  of  the  late  Chief  Justice.  M.  C.  145. — A.  G. 
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preyailing  upon  the  prosecutor  to  accept  bills,  a  wJEurant  of  attorney,  given  i^bo. 

to  him  for  the  purpose  of  inducing  him  to  accept,  reciting  the  acceptance,  i*. 

may  be  giyen  in  eyidence,  though  unstamped  (1).  Qompbbtz. 

An  indictmeht  for  conspiring  to  defraud  the  prosecutor  may  be  supported 
by  proof  of  a  conspiracy  to  obtain  his  acceptances,  though  the  prosecutor 
part  with  no  money,  and  though  he  never  has  intended  to  take  up  the 
acceptances,  and  though  the  bills  were  never  in  his  hands  except  for  the 
purpose  of  his  accepting. 

Where  all  of  several  defendants  in  an  indictment  for  conspiracy  are 
found  Guilty,  if  one  of  them  show  himself  entitled  to  a  new  trial  on 
grounds  not  affecting  the  others,  the  new  trial  will  nevertheless  be  granted 
as  to  all. 

Indictment  for  conspiracy.  The  first  t\?o  counts  charged  that 
defendants,  devising,  &c.  to  injare  George  Pitt  Bose,  conspired  as 
in  those  counts  stated. 

Third  count.  That  defendants,  devising  &c.  as  aforesaid,  to  wit 
on  2l8t  July,  5th  Victoria,  with  force  and  arms,  at  &c.,  unlawfully, 
falsely,  fraudulently  and  deceitfully  did  conspire,  combine,  con- 
federate and  agree  together,  unlawfully  and  by  indirect  means,  to 
obtain,  acquire  and  get  into  their  hands  and  possession,  of  and  from 
the  said  6.  P.  Bose,  certain  bills  of  exchange,  accepted  by  6.  P.  B., 
amounting  altogether  to  a  large  *&c.,  to  wit,  7,000Z.,  and  to  cheat  [  *S25  ] 
and  defraud  G.  P.  B.  of  the  proceeds  of  the  bills  of  exchange  so 
accepted  as  aforesaid.  That,  in  pursuance  of  the  last  mentioned 
conspiracy  &c.,  defendants,  well  knowing  that  G.  P.  B.  was  desirous 
of  borrowing  a  sum  of  money  upon  certain  security  possessed  by 
6.  P.  B.,  to  wit  on  8th  September  in  the  year  aforesaid,  at  &c.,  did 
falsely  pretend,  assert  and  affirm  to  G.  P.  B.  that  one  William 
Parker,  of  Paris  in  the  kingdom  of  France,  and  then  resident  at 
''  Hatchett's  Hotel,*'  Piccadilly,  in  Middlesex,  a  friend  of  the  said 
Henry  Gompertz,  and  a  client  of  the  said  W.  Witham,  B.  Witham 
and  F.  Witham  (2),  had  agreed  to  lend  and  advance  to  G.  P.  B.  and 
H-  Gompertz  the  sum  of  55,000/.,  the  sum  of  42,600J.,  part  thereof, 
to  be  received  by  G.  P.  B.,  and  12,500/.,  the  remainder  thereof,  to 
be  received  by  Henry  Gompertz ;  that  the  sum  of  55,000/.  was  lying 
waiting  for  them,  the  said  G.  P.  B.  and  H.  Gompertz,  at  Messrs. 
Hoares',  the  bankers  of  the  said  W.  Parker,  and  that,  if  the  said 
G.  P.  B.  would  accept  bills  of  exchange  to  the  amount  of  5,000/.,  in 
addition  to  a  certain  other  bill  of  exchange  before  then  accepted  by 
G.  P.  B.  for  the  sum  of  1,000/.,  and  would  also  accept  a  certain 
other  bill  of  exchange  for  2,000/.,  they  the  said  W.  Witham,  B. 

(1)  Followed  in  Pomford  v.  Walton  (2)  These  three  defendants  and 
(1868)  L.  R.  3  C.  P.  167,  171,  37  L.  J.  Lewis,  were  described  in  the  first 
C.  P.  113. — A.  C.  count  as  attomeys-at-law. 
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Reg.  Witham  and  F.  Witbam  should  and  \?ould  retain,  for  the  said 
GoMPBRTz.  G.  P.  R.,  the  sum  of  6,000Z.,  out  of  the  said  H,  Gompertz's  share 
of  the  said  loan  or  sum  of  55,000Z.,  and  should  and  would  also  pay 
and  discharge  certain  claims  upon  G.  P.  B.,  amounting  to  the 
further  sum  of  2,000Z.,  out  of  the  said  G.  P.  B.'b  share  of  the  said 
[  *826  ]  loan  or  sum  of  55,000Z.  *By  means  of  which  false  pretences,  and 
in  further  pursuance  of  the  last  mentioned  conspiracy  &c.,  defen- 
dants afterwards,  to  wit  on  &c.,  at  &c.,  did  obtain,  acquire  and  get 
into  their  hands  and  possession,  of  and  from  G.  P.  B.,  certain  other 
bills  of  exchange,  accepted  by  G.  P.  B.  and  payable  at  a  future 
day,  for  divers  other  large  sums  of  money,  amounting  in  the  whole 
to  a  large  &c.,  to  wit  7,000Z.,  that  is  to  say  four  bills  of  exchange 
for  the  respective  sums  of  1,000Z.  each,  two  bills  of  exchange  for 
the  respective  sums  of  500Z.  each,  and  one  other  bill  of  exchange 
for  the  sum  of  2,O0OZ.  Whereas,  in  truth  and  in  fact,  one  W. 
Parker,  of  Paris  in  the  kingdom  of  France,  and  then  resident  at 
*'  Hatchett's  Hotel,'*  Piccadilly,  in  Middlesex,  a  friend  of  the  said 
H.  Gompertz,  and  a  client  of  the  said  W.  Witham,  B.  Witham  and 

F.  Witham,  had  not  agreed  to  lend  and  advance  to  G.  P.  B.  and 
H.  Gompertz  the  sum  of  55,000/.,  the  sum  of  42,500Z.,  part  thereof, 
to  be  received  by  G.  P.  B.,  and  the  sum  of  12,500Z.,  the  remainder 
thereof,  to  be  received  by  H.  Gompertz :  and  whereas,  in  truth  &c., 
the  said  sum  of  55,000Z.  was  not  lying  waiting  for  them,  the  said 

G.  P.  B.  and  H.  Gompertz,  at  Messrs.  Hoares',  the  bankers  of  the 
said  W.  Parker:  and  whereas,  in  truth  <bc.,  if  the  said  G.  P.  R. 
would  accept  bills  of  exchange  to  the  amount  of  5,000Z.,  in  addition 
to  a  certain  other  bill  of  exchange  before  then  accepted  by  G.  P.  R. 
for  the  sum  of  1,000/.,  and  would  also  accept  a  certain  other  bill 
for  2,000/.,  they  the  said  W.  Witham,  E.  Witham  and  F.  Witham 
could  not  retain  for  the  said  G.  P.  B.  the  sum  of  6,000/.  out  of  the 
said  H.  Gompertz's  share  of  the  said  loan  or  sum  of  55,000/.,  and 
would  not  also  pay  and  discharge  certain  claims  upon  the  said 

[  •827  ]  G.  P.  B.,  ^amounting  to  the  further  sum  of  2,000/.,  out  of  G.  P.  R/s 
share  of  the  said  loan  or  sum  of  55,000/. :  and  whereas,  in  truth  &c., 
there  was  no  such  person  as  W.  Parker  of  Paris  in  the  kingdom  of 
France,  and  then  resident  at "  Hatchett's  Hotel,"  Piccadilly,  in  Middle- 
sex, a  friend  of  the  said  H.  Gompertz,  and  a  client  of  the  said  W. 
Witham,  B.  Witham  and  F.  Witham:  and  whereas,  in  truth  i&c., 
defendants  well  knew  that  no  advance  of  money  was  intended  to  be 
made  to  G.  P.  B.  by  W.  Parker,  or  by  any  other  person  whatsoever : 
and,  on  the  contrary  thereof,  defendants,  during  all  the  time  last 
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aforesaid,  intended  only  to  obtain  and  acquire  to  themselves  the        Reo. 
said  several  bills  of  exchange,  so  accepted  as  aforesaid,  and  to    ooMpiEBTz. 
convert  the  same  to  their  own  ase,  and  utterly  to  cheat  and  defraud 
the  said  6.  P.  B.  of  the  same  and  of  the  proceeds  thereof. 

Fourth  count.  That  defendants,  unlawfully  &c.,  did  conspire,  &c. 
to  procure  and  enable  H.  Gompertz,  unlawfully  and  by  indirect 
means,  to  obtain,  acquire  and  get  into  his  hands  and  possession,  of 
and  from  George  Pitt  Bose,  certain  bills  of  exchange  accepted  by 
G.  P.  B.,  amounting  together  to  a  large  sum  of  money,  to  wit  the 
sum  of  5,0002.,  and  cheat  and  defraud  the  said  G.  P.  B.  of  the 
proceeds  thereof.  That,  in  pursuance  &c.,  defendants  did  after- 
wards falsely  pretend,  assert  and  affirm  to  G.  P.  B.  that  one 
W.  Parker,  of  &c.,  and  then  resident  at  &c.,  in  Middlesex,  had 
agreed  &c. :  the  count  then  stated  the  pretence  as  in  the  third  count, 
omitting  the  averment  as  to  the  acceptance  of  the  previous  bill  ior 
1,000/.,  and  of  the  other  bill  for  2,000/.,  and  stating  that  the  6,000/. 
was  to  be  retained  "to  answer  the  said  last  mentioned  bills  of 
exchange  and  a  certain  other  bill  of  exchange  for  the  sum  of  1,000/., 
before  then  *drawn  "  by  Gompertz  upon  G.  P.  B.  By  means  of  which  [  '828  ] 
false  &c.,  Gompertz  did  then  acquire  and  get  into  his  hands  and 
possession,  of  and  from  G.  P.  B.,  certain  other  bills  &c.,  accepted  by 
G.  P.B.  (for  5,000/.  as  in  the  third  count,  omitting  the  bill  for  2,000/.). 
"Whereas,  in  truth  &c. ;   negativing  as  before,  mutatis  mutandis. 

Fifth  count.  That  defendants,  unlawfully,  &c.,  did  conspire, 
combine,  confederate  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  cheat  and  defraud  G.  P.  Bose  of 
divers  large  sums  of  money,  of  the  proper  moneys  of  G.  P.  B.  That, 
in  pursuance  of  the  last  mentioned  conspiracy,  &c.,  defendants 
afterwards,  to  wit  on  &c.,  and  on  divers  other  days  &c.,  at  &c.,  did, 
by  divers  false  pretences  and  representations  and  subtle  devices  and 
contrivances,  obtain  and  acquire  to  themselves,  of  and  from  G.  P.  B., 
divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  <Scc., 
to  wit  10,050/.,  of  the  moneys  of  G.  P.  B.,  and  did  then  and  there 
cheat  and  defraud  G.  P.  B.  of  the  same  respectively. 

Sixth  count.  That  defendants,  contriving  and  intending  fraudu- 
lently and  by  indirect  means  to  cheat  and  defraud  G.  P.  B.  of  his 
moneys,  on  &c.,  at  &c.,  unlawfully,  falsely,  fraudulently  and  deceit- 
fully did  conspire,  combine,  confederate  and  agree  together,  by  false 
pretences  and  subtle  means  and  devices,  to  cheat  and  defraud 
G.  P.  B.  That,  in  further  pursuance  &c.,  defendants  on  &c.,  at  &c., 
did,  by  divers  false  pretences  and  representations,  and  by  divers 
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Beo.        Bubtle  stratagems,  means,  devices  and  contrivances,  procare,  obtain, 

GoMPBRTz.    acquire  and  get  into  their  hands  and  possession,  of  and  from  6.  P.  B., 

divers  bills  of  exchange  accepted  by  G.  P.  R.,  and  respectively 

[  •829  ]      payable  at  a  future  day,  of  *great  amount  and  value,  to  wit  10,050/.; 

and  did  then  and  there  cheat  and  defraud  G.  P.  B.  of  the  same,  and 

of  the  proceeds  thereof  respectively. 

Seventh  count.  That  defendants,  on  &c.,  at  &c.,  unlawfully, 
falsely,  fraudulently  and  deceitfully,  did  conspire,  combine,  con- 
federate and  agree  together,  by  divers  false  pretences  and  represen- 
tations, and  by  divers  subtle  and  indirect  means,  stratagems,  devices 
and  contrivances,  to  obtain,  acquire  and  get  into  their  hands  and 
possession  of  and  from  G.  P.  B.  divers  other  bills  of  exchange, 
respectively  accepted  by  G.  P.  B.,  and  respectively  payable  at  a 
future  day,  for  divers  large  sums  of  money,  amounting  in  the  whole 
to  a  large  &c.,  to  wit  10,050Z.,  and  to  cheat  and  defraud  G.  P.  B.  of 
the  same,  and  of  the  proceeds  thereof  respectively. 

Eighth  count.  That  defendants,  on  &c.,  at  &c.,  unlawfully, 
falsely,  fraudulently  and  deceitfully  did  conspire,  combine,  con- 
federate and  agree  together,  by  divers  false  pretences  and  indirect 
means,  to  cheat  and  defraud  G.  P.  B.  of  his  moneys. 

Plea  :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Westminster 
sittings  after  Trinity  Term,  1845,  among  other  evidence  produced 
for  the  purpose  of  showing  the  conspiracy,  a  warrant  of  attorney 
was  offered  which  had  been  executed  by  Gompertz,  and  handed  over 
to  the  prosecutor,  G.  P.  Bose,  at  the  time  of  his  accepting  some  of 
the  bills.  The  prosecutor  stated  that  he  had  at  first  declined  to 
give  the  acceptances  which  he  then  gave,  but  had  been  induced  to 
do  so  by  (among  other  things)  the  warrant  of  attorney  being  handed 
to  him.    The  defeazance  was  as  follows. 

[830]  ''Whereas  the  said  George  Pitt  Bose  hath  accepted  a  bill  for 

1,000Z.,  drawn  by  the  said  Henry  Gompertz,  dated  28th  August, 
1841,  at  three  months'  date,  and  the  said  George  Pitt  Bose  hath 
also  accepted  four  other  bills  for  1,0002.  each,  drawn  by  the  said 
Henry  Gompertz,  respectively  dated  the  8th  day  of  September,  1841, 
at  three  months'  date,  and  the  said  George  Pitt  Bose  hath  also 
accepted  two  other  bills  for  500i.  each,  drawn  by  the  said  Henry 
Gompertz,  dated  8th  September,  1841,  at  three  months'  date :  Be 
it  remembered  that  the  within  written  warrant  of  attorney  is  given 
to  secure  the  payment  of  the  said  bills,  amounting  to  6,000/.  And 
it  is  hereby  agreed  and  declared  betvseen  the  said  parties  that  no 
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action  is  to  be  brought,  or  execution  issued,  on  the  judgment  to  be  Bbg. 
entered  upon  the  within  warrant  of  attorney,  unless  default  should  qompertz. 
be  made  in  payment  of  the  said  bills,  amounting  to  6,0002.,  by  the 
said  Henry  Gprnpertz,  so  that  the  said  George  Pitt  Bose  should,  in 
consequence  thereof,  be  called  upon  to  take  up  or  pay  the  said  bills 
for  6,0002.,  or  any  of  them,  or  any  part  thereof ;  it  being  under- 
stood that  only  such  part  thereof  as  he,  the  said  George  Pitt  Bose, 
should  be  called  upon  to  pay  the  said  Henry  Gompertz  should  be 
liable  to  under  this  warrant  of  attorney.  And  it  is  hereby  further 
.  agreed  and  declared  that  the  within  warrant  of  attorney  is  given  to 
secure  another  bill  of  2,0002.,  drawn  by  Henry  Gompertz,  and 
accepted  by  the  said  George  Pitt  Bose,  dated  the  8th  September, 
1841,  at  three  months'  date ;  and  that  no  action  is  to  be  brought  or 
execui^on  to  issue  on  the  judgment  to  be  entered  up  hereon  except 
upon  the  same  terms  and  conditions  as  are  hereinbefore  specified 
with  respect  to  the.  before  mentioned  bills  for  6,O0OZ." 

This  instrument  was  not  stamped :  and  the  counsel  for  *the  [  *^i  J 
defendants  objected  to  its  admission ;  but  the  Lord  Chief  Justice 
admitted  it.  It  was  proved  that  there  was  no  such  person  as  the 
William  Parker  described  in  the  indictment.  Evidence  was  given 
to  show  the  pretences  made,  and  the  obtaining  of  the  acceptances  ; 
but  only  one  conspiracy  was  shown.  It  appeared  that  the  prose- 
cutor had  not  parted  with  any  money,  and  that  there  was  no  reason 
to  suppose  that  he  intended  to  take  up  the  acceptances.  It  was  not 
shown  that  the  bills  which  he  accepted  were  ever  in  his  hands  except 
for  the  purpose  of  his  writing  his  acceptances,  they  having  been 
brought  to  him  complete,  except  as  to  his  signature.  The  jury 
found  a  verdict  of  Not  guilty  on  the  first  two  counts  of  the  indictment, 
and  of  Guilty  on  the  remaining  six. 

In  Michaelmas  Term,  1845,  Peacock,  on  behalf  of  the  defendant 
Gompertz,  moved  for  a  new  trial  or  arrest  of  judgment,  on  the 
grounds  after  stated  in  the  argument ;  and  Watson,  on  behalf  of 
Bobert  Witham,  produced  affidavits  as  to  matters  of  fact,  and  made 
a  similar  motion.    The  Court  granted  a  rule  nisi.    In  last  Term  (i), 

Cockburn  showed  cause : 

First,  as  to  the  motion  in  arrest  of  judgment.  The  objection  made 
to  the  third  and  fourth  counts  (which,  if  valid,  would  apply  to  the 
sixth  and  seventh  counts  also)  is,  that  they  do  not  state  whose 

(1)  November  9tli.  before  Lgrd  Denman,  Ch..  J.*,  Coleridge,  Wightman 
and  Erie,  JJ. 
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•  Bxo.      '  property  the  bills  of  exchange  were :  and  it  is  contended  that  the 

GoMPE&Tz.    indictment  ought  to  show  all  the  particular  circumstances  of  the 

charge.    But  the  offence  is  the  same,  to  whomsoever  the  bills 

belonged,  even  if  they  belonged  to  the  defendants,  supposing  the 

[  '*8S2  ]      prosecutor  *to  have  been  entitled  to  the  possession  of  them,  and  the 
possession  to  have  been  obtained  from  him  by  the  conspiracy.    In 

Bex  v. (i)  it  was  holden  not  to  be  necessary,  in  an  indictment 

for  a  conspiracy  to  deprive  a  party  of  goods,  to  specify  the  goods. 
In  Reg.  V.  Peck  (2)  it  was  decided  that  an  indictment  for  conspiring 
to  defraud  need  not  name  the  parties  who  were  to  be  defrauded. 
The  last  four  counts  are  further  objected  to  as  too  general.  Thejr 
do  not  set  out  the  false  pretences.  But  in  Rex  v.  Gill  (3)  it  was 
holden  that  this  was  unnecessary  in  conspiracy.  The  eighth  count, 
which  is  the  most  general,  is  authorised  by  Rex  v.  Eccles  (4),  which 
is  relied  upon  by  Bayley,  J.  in  Rex  v.  GiU  (8).  These  authorities 
are  confirmed  by  Reg.  v.  Kemick  (6)  and  Reg,  v.  Blake  (6). 

Secondly,  it  is  objected  that  only  one  conspiracy  was  proved,  and 
that  therefore  the  verdict  of  Guilty,  given  on  each  of  six  counts, 
cannot  be  sustained.  The  authority  for  this  is  said  to  be  O'Connell 
V.  The  Queen  (7).  But  that  case  does  not  bear  out  the  supposed 
principle :  it  decides  only  that  a  general  judgment,  proceeding  upon 
counts  some  of  which  are  bad  and  some  good,  cannot  be  supported. 
But  here  the  question  is  whether  a  single  offence  may  not  be 
described  in  different  forms  by  different  counts ;  and  whether,  if  it 
be  so  described,  and  proved,  the  jury  be  not  bound  to  treat  each 

[  *833  ]      count  *as  proved.  To  act  otherwise  would  clearly  be  to  find  against 
the  evidence. 

Nor,  again,  supposing  any  one  count  good,  and  others  bad,  will 
the  judgment  be  arrested.  The  contrary  was  assumed  in  0*Connell 
V.  Th€  Queen  (7)  even  by  those  who  held,  with  the  majority  in  the 
House  of  Lords,  that  a  judgment  on  counts,  of  which  some  are  bad, 
cannot  be  supported. 

Next,  it  is  objected  that  the  unstamped  warrant  of  attorney  ought 
not  to  have  been  received  in  evidence.  In  support  of  this  objection 
Rex  V.  Smyth  (8)  is  relied  upon.  But  there  the  instrument  which 
was  rejected  for  want  of  a  stamp  was  one  the  validity  of  which  was  a 

(1)  1  Chitt.  Rep.  698.  (5)  5  Q.  B.  49. 

(2)  9  Ad.  &  El.  686.  (6)  66  R.  R.  Sll  (6  Q.  B.  126). 

(3)  20  R.  R.  407  (2  B.  &  Aid.  204).  (7)  65  R.  R.  59  (11  CI.  &  Fin.  135). 

(4)  Note  (ii)  to  Hex  v.  Turner,  13  (8)  1  Moo.  &  Rob.  155.156;  S.  C.  5 
East,  280;  8,  C,  1  Leach,  C.  C.  274,  Car.  &  P.  201. 

4th  ed. 


VOL.  Lxxn.]         1846.    Q.  B.    9  Q.  B.  888—836.  466 

step  in  the  proof.    That  is  not  the  case  here,  inasmuch   as  a         Bio. 
pretended  warrant  of  attorney  would  have  been  as  effectual  towards    qoicpketz. 
accomplishing  a  fraud  as  a  real  one.     *     *     * 

M.  D.  Hill  and  Peacock,  for  the  defendant  Gompertz,  contra  : 
First :  as  to  arrest  of  judgment.  It  was  ^admitted  in  Reg.  v.  [  *BS4  ]' 
Kenrick  (i),  and  decided  in  Reg.  v.  Parker  (2),  that,  in  an  indictment 
for  conspiring  to  obtain  goods  from  particular  persons,  it  must  be 
alleged  whode  the  goods  were.  In  the  third  count  it  appears  only 
that  the  prosecutor  was  the  acceptor  of  the  bills  :  pritnd  facie,  there- 
fore, they  were  not  his.  He  could  not  have  maintained  trover  or 
trespass  in  respect  of  them.  They  never  were  valuable  chattels  in 
his  possession :  Rex  v.  Phipoe  (3),  where  possession  of  the  prosecu- 
tor's  note  of  hand  was  obtained  from  him  by  force ;  the  same 
principle  must  apply  to  an  acceptance  obtained  by  fraud.  This  view 
is  confirmed  by  Rex  v.  Edwards  (4)  and  Rex  v.  Hart  (5).  The  same 
objection  applies  to  the  fourth,  sixth  and  seventh  counts.  The  last 
four  are  too  general.  In  Rex  v.  Oill  (6)  the  defendants  were  charged 
with  conspiring  to  obtain  and  acquire  *'  to  themselves  "  the  moneys 
of  parties  named :  but  Rex  v.  Biei's  (7)  must  be  considered  an 
authority  against  so  general  a  form.  Here  the  fifth  and  sixth  counts 
do  not  even  charge,  as  was  done  in  Rex  v.  Oill  (6),  a  conspiracy  to 
obtain  to  the  defendants.  The  eighth  count  is  almost  identical  with 
the  last  count  in  Rex  v.  Biers  (7),  which  was  holden  bad. 

Next,  the  verdict,  as  it  stands,  is,  that  the  defendants  have  been 
guilty  of  six  different  conspiracies,  one  only  having  in  fact  been 
proved.  O'ConneU  v.  The  Queen  (8)  shows  that  the  different  counts 
must  be  treated  as  charging  distinct  acts:  because,  if  all  the 
counts  could  be  assumed  to  relate  to  one  act  only,  and  that  act 
were  properly  charged  in  any  count,  a  judgment  *on  that  count,  [  *836  ] 
though  on  others  also  which  charged  it  insufficiently,  would 
be  legal.    *    *    ♦ 

As  to  the  stamp.    Wherever  the  character  of  the  instrument  is       [  836  ] 
immaterial,  it  does  not  signify  whether  it  be  properly  stamped  or 
not ;  but  this  does  not  apply  where  it  is  essential  to  the  case  that  the 
instrument  should  be  what  it  professes  to  be.    *    *     * 

Cur.  adv.  wit. 

(1)  5  a  B.  49.  (5)  6  Oar.  &  P.  106. 

(2)  3  a  B.  292.  (6)  20  B.  B.  407  (2  B.  &  Aid.  204). 

(3)  2  Leach,  C.  0.  673.  (7)  40  B.  B.  304  (1  Ad.  &  El.  327). 

(4)  6  Oar.  &  P.  521.  (8)  65  B.  B.  59  (11  01.  &  Fin.  155). 
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Bxa.  Lord  Dbnman,  Ch.  J.,  now  delivered  judgment : 
GoMPKBTz.  First :  there  is  no  ground  for  arrest  of  judgment.  One  count,  at 
^  ^^  ^  least,  is  a  good  one.  The  authority  of  Rex  v.  Oill  (i),  never  over- 
ruled, but  founded  on  excellent  reason  (and  decided  by  Lord 
Tentebden  and  Holroyd,  J.),  has  been  always  recognized,  though 
not  without  regret,  because  that  form  of  indictment  may  give  too 
little  information  to  the  accused.  A  fair  observation  was  made 
upon  the  manner  in  which  that  precedent  was  treated  in  Rex  v. 
Biers  (2) ;  but  even  from  the  expressions  there  used,  and  much  more 
from  what  has  been  said  in  later  cases,  it  appears  plainly  that  the 
Court  has  never  doubted  the  correctness  of  the  decision  in  Rex  v. 
am  (I). 

Secondly :  it  is  also  said  that  the  verdict  was  given  on  all  the 
several  counts,  and  that  this  is  ground  for  a  new  trial.  This  novel 
objection  was  deduced  from  O'ConneU  v.  The  Queen  (3),  which,  how- 
ever, furnished  no  ground  for  it.  There  the  judgment  was  held 
[  •wd  ]  erroneous,  *because  it  proceeded  on  several  counts,  some  of  which 
were  not  good ;  and  the  party  was  held  to  have  been  punished  for 
that  for  which  there  existed  no  right  to  punish  him.  Here  those 
convicted  have  received  no  sentence :  and  it  must  not  be  presumed 
that  they  ever  will  receive  any  in  respect  of  any  objectionable 
count.  The  distinct  findings  of  the  jury  furnish  the  means  of 
avoiding  the  objection  which  prevailed  in  O'Connellv.  Ths  Queen  (s), 
if  the  indictment  afforded  any  ground  for  raising  it.  The  defen- 
dants having  taken  issue  on  every  count,  the  clear  duty  of  the 
Court  was  to  see  if  the  evidence  proved  every  count.  To  the 
objection  that  the  jury  have  found  them  all  proved,  that  each 
charges  a  distinct  conspiracy,  that  it  must  be  taken,  therefore,  that 
as  many  distinct  conspiracies  are  found  as  there  are  counts,  but 
that  in  fact  only  one  was  proved,  the  answer  is,  that  the  evidence 
accorded  with  and  proved  the  allegations  in  each :  the  verdict  was 
found  thereupon ;  and  with  this  finding  we  are  satisfied. 

Thirdly:  the  reception  in  evidence  of  a  warrant  of  attorney 
without  a  stamp  was  another  ground  of  application  for  a  new  trial. 
This  is  a  point  of  very  great  importance ;  for  few  frauds  are  com- 
mitted without  the  intervention  of  written  instruments  made  subject 
to  the  stamp  duties;  and  yet  on  such  occasions  they  are  rarely 
stamped.  The  giving  such  an  instrument  as  a  security,  on  the  face 
of  it  valid  to  an  ignorant  person's  apprehension,  but  really  unavailable 

(1)  20  R.  B.  407  (2  B.  &  Aid.  204).  (3)  65  E.  B.  59  (11  OL  &  Pin.  155). 

(2)  40  B.  B.  304  (1  Ad.  &  £1.  327). 
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for  want  of  a  stamp,  may  sometimes  be  one  of  the  means  by  Bkg. 
which  the  fraud  is  practised :  and,  where  the  object  of  the  evidence  oompbbtz. 
is  not  to  enforce  or  set  up  the  instrument  as  a  valid  instrument, 
but  merely  to  show  that  it  was  part  of  a  ^scheme  of  fraud,  and  so  [  *840 ) 
to  use  it  for  a  purpose  collateral  to  the  object  apparent  upon  the  face 
of  it,  there  are  many  cases  in  which  it  has  been  held  that  a  written 
instrument,  requiring  a  stdmp  but  unstamped,  is  admissible.  On 
the  other  hand,  if  there  be  any  allegation  to  the  proof  of  which  an 
instrument  available  in  law  is  necessary,  or  if  it  be  tendered  as  such 
instrument,  unless,  as  in  forgery,  it  be  itself  the  subject-matter  of 
the  charge,  then  it  cannot  be  received  unstamped,  if  of  a  nature 
requiring  a  stamp.  This  distinction  is  well  known ;  and  it  is  need- 
less to  cite  the  cases  which  establish  it.  In  the  present  case,  the 
fraud  on  the  witness  Bose  was  only  the  more  complete  by  the 
instrument  given  to  him  as  a  security  being  unstamped.  As  proof 
of  the  principal  charge,  it  was  immaterial  whether  stamped  or  not : 
in  effect,  it  was  tendered,  not  to  prove  that  the  defendant  Gompertz 
gave  the  witness  a  warrant  of  attorney,  for  which  purpose  it  would 
have  been  inadmissible,  but  to  confirm  the  witness's  general  story 
by  producing  a  paper  signed  by  the  defendant,  which,  whether  valid 
or  not,  the  witness  alleged  the  defendant  to  have  given  to  him  as  a 
good  counter  security.  In  this  point  of  view  the  validity  of  the 
instrument  was  wholly  immaterial.  On  principle,  therefore,  the 
instrument  was  receivable.  And  this  case  is  not  identical  with  the 
case  of  Rex  v.  Hali  (i),  where  a  receipt  was  put  in  distinctly  as  such, 
to  prove  the  receipt  of  the  money,  the  very  purpose  for  which  the 
Legislature  had  made  it  inadmissible  without  a  stamp.  In  the  case 
of  Reg.  V.  Welch,  tried  at  the  last  Warwick  Assizes  before  my 
brother  Coleridge,  to  prove  the  party  charged  with  embezzlement  a 
clerk,  an  unstamped  appointment  of  him  as  such,  with  a  salary  of 
*200Z.  per  annum,  was  offered,  and  rejected,  because  the  relation  of  [  *su  ] 
master  and  clerk  was  the  foundation  of  the  proceeding,  and  the  law 
expressly  provides  that  that  relation  shall  not  be  proved  to  have  been 
created  by  a  written  but  unstamped  agreement,  and  that  such  agree- 
ment without  stamp  shall  be  void  and  not  available  to  any  purpose. 
The  relation,  therefore,  of  master  and  servant  did  not  exist,  by  reason 
of  the  want  of  a  stamp.  And  we  are  of  opinion  that  this  warrant  of 
attorney  was  admissible  in  the  present  case  on  both  these  grounds. 
Fourthly :  the  verdict  was  impeached,  however,  as  unsupported 
by  the  evidence,  because  the  charge  was  of  a  conspiracy  to  obtain 
(1)  3  Stark.  N.  P.  C.  67. 
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Bxo.        acceptances  of  and  from  the  prosecutor,  whereas  he  proved  that  the 

GoMPERTz.    acceptances  were  ready  written  and  in  possession  of  the  defendants, 

or  some  of  them,  and  nothing  was  sought  to  be  obtained  but  his 

signature.    We  think  this  substantially  the  same  thing.    It  was  only 

by  the  signature  of  the  witness  that  the  bills  became  complete ;  and 

his  acceptance,  when  given,  being  without  any  consideration,  was  at 

the  instant  his,  and  in  his  possession.     '^  It  was  also  urged  that  the 

entire  transaction,  as  proved  by  the  evidence,  was  at  variance  with 

the  indictment,  as  all  parties  well  knew  that  the  prosecutor  had  no 

money  nor  could  be  defrauded  of  any ;  and  that  the  real  fraud  was 

on  the  prosecutor's  part,  to  the  prejudice  of  some  expected  lender  of 

the  sums  mentioned  in  the  bills  in  return  for  acceptances  of  no  value. 

There  may  be  some  ground  for  this  imputation  upon  the  prosecutor: 

but  it  will  not  disprove  the  fraud  practised  upon  him  by  inducing 

him  to  accept  bills  without  a  corresponding  advance  of  cash. 

Though  there  was  little  appearance  of  solvency  in  the  prosecutor, 

[  *842  ]      *those  who  fraudulently  induced  him  to  incur  the  liability  must 

have  speculated  on  some  pecuniary  advantage  from  it :  and,  though 

the  money  could  in  such  case  only  have  come  from  his  respectable 

friends,  as  he  had  no  funds.of  his  own,  the  money  intended  to  be  so 

procured  might  well  be  described  for  this  purpose  as  his  money. 

Fifthly:    We  think,  however,  on  comparing  the  affidavits  of 

Messrs.  Witham,  father  and  son,  with  the  answer  to  them  sworn 

by  the  prosecutor,  that  there  is  sufficient  ground  for  directing  a 

new  trial. 

RuU  absolute  for  a  new  trioL 

LoBD  Dbnman,  Ch.  J.,  after  delivering  judgment  as  above,  added: 

We  might  perhaps  see  no  ground  for  disturbing  the  verdict  bo  far  as 
it  affects  Gompertz :  but  into  this  we  do  not  inquire ;  for  we  cannot 
grant  a  new  trial  as  to  one  conspirator  without  granting  it  to  all  who 
are  convicted.  As,  therefore,  we  cannot  separate  the  defendants, 
there  must  be  a  new  trial  as  to  all. 

GoLBRmoE,  J. : 

There  would  be  no  difficulty  if  some  had  been  acquitted  and  some 
convicted.    That  was  so  in  Rex  v.  Mawbey  (i) ;  and  this  Court  held 
that  a  new  trial  might  be  granted  in  favour  of  those  convicted,  with- 
out disturbing  the  verdict  as  to  those  acquitted. 
0)  3B.  B.  282(6  T.E.  619). 
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BUEDON  AND  Anotheb  v.  BENTON  (1).  iw7. 

(9  Q.  B.  84a~S47 ;  S.  C.  16  L.  J.  a  B.  353 ;  11  Jur.  713.)  Jan.Vi^  29. 

In  an  aotion  by  drawer  against  acceptor  of  a  bill  of  exchange,  a  plea  that  [  ^^'  ] 
defendant  accepted  merely  for  plaintifTs  accommodatiou,  and  that  plaintiff 
did  not,  at  any  time,  give  any  value  or  consideration  for  the  acceptance, 
fails,  if  it  appear  that,  after  the  bill  was  accepted  (as  alleged)  for  accommo- 
dation, the  plaintiff  gave  a  cross  acceptance  and  was  obliged  to  pay  the 
amount,  and  that  the  bill  accepted  by  defendant  was  due  and  unpaid  at  the 
time  of  action  brought. 

Assumpsit  on  a  bill  of  exchange,  at  two  months,  for  1002. 18«.  6d., 
drawn  by  plaintiffs  upon,  and  accepted  by,  defendant. 

Plea.  That  defendant  accepted  the  bill  at  the  request  of  plainti£fs, 
and  merely  for  their  accommodation,  and  that  plaintiffs  did  not  at 
any  time  give  to  defendant,  nor  did  defendant  at  any  time  have  or 
receive,  any  value  or  consideration  for  his,  the  defendant's,  accepting 
or  paying  the  said  bill.    Verification. 

Replication,  De  injurid.    Issue  thereon.  [  ^^^  ] 

There  were  also  money  counts,  and  a  special  count  applicable  to 
the  transactions  after  mentioned ;  to  all  of  which  non  asmmpnt  and 
a  set-off  were  pleaded. 

On  the  trial,  before  Lord  Denman,  Gh.  J.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that,  about  2l8t  October, 
1845,  the  plaintiffs  had  placed  in  the  hands  of  the  defendant,  who 
was  a  share-broker,  some  railway  scrip  (the  value  of  which,  at  this 
time,  the  plaintiffs  estimated  at  2582.)>  to  be  disposed  of  for  them, 
that,  while  the  shares  remained  unsold,  plaintiffs  requested  defen- 
dant to  accept  a  bill  drawn  by  them ;  and  the  defendant  accepted  the 
bill  now  declared  upon,  dated  28rd  October,  1845.  This  acceptance 
was  given  on  an  agreement  between  the  plaintiffs  and  defendant  that, 
if  the  shares  produced  1002.,  the  defendant  should  retire  the  bill ;  if 
they  did  not,  the  plaintiffs.  Afterwards,  in  the  same  month  of 
October,  it  was  agreed  that  the  plaintiffs  should  give  the  defendant 
their  acceptance  for  1002.  for  the  purpose  of  discount :  and  the 
plaintiffs  accordingly  accepted  a  bill  at  two  months  for  lOOZ.,  drawn 
by  the  defendant.  In  the  following  month  it  was  agreed  that  another 
bill  should  be  substituted  for  this  :  and  the  defendant  drew  a  bill  for 
lOOZ.  on  the  plaintiffs,  dated  November  28th,  at  two  months :  this  the 
plaintiffs  accepted ;  and  the  bill  previously  accepted  by  them  was 
destroyed.  The  shares  were  still  unsold  :  and  it  was  at  this  time 
understood  between  the  parties  that  the  bill  last  accepted  by  plain- 
tiffs should  stand  as  a  counter  security  to  the  defendant  for  the 
(1)  See  Bilk  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  27.— A.  C. 
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BuBDOK  amount  of  his  acceptance  due  in  the  following  month,  which  amount 
Bbntov.  be  undertook  to  pay.  The  defendant  parted  with  the  bill  of  Novem- 
ber 28th  ;  and  the  plaintiffs  were  obliged  to  pay  it.  The  defendant 
[  *^<>  ]  raised  a  few  pounds  on  the  ^shares ;  but  they  were  never  sold,  nor 
was  the  defendant's  acceptance  honoured ;  and  the  plaintiffs,  in 
January,  1846,  commenced  the  present  action.  The  Lord  Chibf 
JusTicB  directed  the  jury  that,  under  these  circumstances,  if  proved, 
the  second  plea  failed,  for  the  bill  could  not  be  considered  an  accom- 
modation bill.  The  jury  found  a  verdict  for  the  plaintiffs,  with 
1172.  damages,  consisting  of  the  amount  due  on  the  bill  declared 
upon  and  the  sum  raised  by  the  defendant  on  the  shares,  and  not 
paid  over. 

Humfrey  now  moved  (i)  for  a  new  trial  on  the  ground  of  mis- 
direction : 

The  facts  are  no  answer  to  the  plea.  The  acceptance,  when 
given,  was  an  accommodation  acceptance:  the  plaintiffs  were  to 
provide  for  it,  either  by  taking  it  up  or  by  permitting  the  defendant 
to  keep  the  proceeds  of  the  shares,  which  however  proved  worthless. 
The  subsequent  facts  do  not  alter  the  nature  of  the  acceptance, 
though  the  plaintiffs  might  have  maintained  a  cross  action  for  the 
payment  made  on  their  own  acceptance. 

(Eble,  J. :  An  accommodation  bill  is  always  meant  to  benegotiated. 

Patteson,  J. :  Was  the  first  bill  negotiated  in  this  case  ?) 

That  does  not  appear.    It  might  not  be  practicable. 

(Erlb,  J. :  The  defendant  accepts  a  bill  against  the  proceeds  of 
shares.  A  few  days  afterwards  the  plaintiffs  accept  a  counter-bill. 
That  they  are  obliged  to  pay ;  and  they  then  call  upon  the  defendant 
to  meet  his  own  acceptance.  He  must  say  in  defence,  ''  You  never 
gave  me  value  during  the  currency  of  the  bill."  That  is  the  meaning 
of  the  plea.  If  the  drawer  gives  the  acceptor  value  at  any  time 
during  the  currency  of  the  bill,  it  is  not  an  accommodation 
[  ^846  ]      *acceptance.) 

That  which  was  an  accommodation  acceptance  at  first  did  not  cease 
to  be  so  on  a  counter-acceptance  being  given  afterwards :  otherwise 
a  party  holding  goods  as  indemnity  against  an  accommodation  bill 

(1)  Before  Lord  Denman,  Ch.  J.,  Patteson,  Coleridge  and  Erie,  JJ. 
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would  be  obliged  to  give  them  up  on  receiving  the  cross  bill ;  but      Burdon 
Fletcher  v.  Heath  (i)  shows  that  this  would  not  be  so.  Bbmtok. 

(Patteson,  J.:  Your  argument  is  that  the  issue  relates  to  the 
time  of  giving  the  accommodation  acceptance.) 

It  does. 

(Eblb,  J. :  The  question  raised  by  the  plea  is  not  only  whether 
the  bill  was  accepted  for  accommodation,  but  whether  the  plaintiffs 
at  any  time  gave  the  defendant  any  value  for  it.) 

It  never  was  the  intention  of  the  parties  that  the  defendant  should 
be  sued  by  the  plaintiffs  on  the  first  acceptance.  If  he  could  have 
been  so  sued,  a  holder  of  the  first  bill  might  have  recovered  against 
him  as  acceptor  of  that  bill,  and  afterwards  he  would  have  remained 
liable,  as  drawer,  to  pay  a  holder  of  the  bill  accepted  by  the  plaintiffs. 
The  first  acceptance,  therefore,  was  an  accommodation  acceptance, 
down  to  the  time  of  the  bill  becoming  due. 

(Patteson,  J. :  You  say  that,  if  the  defendant  had  sold  the  shares 
and  not  retired  that  bill,  and  the  plaintiff  had  been  compelled  to  pay 
it,  he  must  have  brought  an  action  for  money  paid.) 

He  must.  It  was  not  expressly  proved  that  the  first  bill  had  been 
negotiated  ;  but  the  giving  of  the  subsequent  bill  makes  it  probable : 
and  the  clear  inference  is  that  the  first  acceptance  was  always  con- 
sidered an  accommodation  acceptance,  as  between  the  plaintiffs  and 

defendant. 

Car.  adv,  vidt. 

LoBD  Denman,  Gh.  J.,  on  a  subsequent  day  of  the  Term  (January 

29),  delivered  the  judgment  of  the  Court.    *After  having      [  •847  ] 
stated  the  pleadings,  and  the  material  facts  of  the  case,  his 
Lordship  proceeded  as  follows : 

The  defendant  moved  for  a  new  trial,  alleging  that  his  plea  was 
proved.  We  think  otherwise.  It  was  not  confined  to  the  allega- 
tion that  the  bill  was  given  merely  for  the  plaintiffs'  accommodation, 
but  went  on  to  aver  that  the  plaintiffs  had  never  given  any  value 
for  it.  If  it  had  been  so  confined,  a  question  would'have  arisen  on  the 
first  transaction  ;  but  we  think  the  allegation  that  the  plaintiffs  at  no 
time  gave  value  for  it  was  disproved  by  showing  that  the  plaintiffs  had 
been  compelled  to  pay  the  amount  of  the  dishonoured  bill  accepted 

(1)  7  B.  &  C.  517. 
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BuBDOK      by  him:  Bolfe  v.   Ca«ton(i),   Cowley  v.  Dantop(2),   Boganquet  y. 
Bbmtoh,      Dudman{9),  BoUand  v.  Bygrave{4),  Atwood  v.  Crowdie{6). 

,  Ride  refused, 

1847.  DOE  B.  GOODY  r.  MARY  CAETER 

'^^'*'^^-  (9  Q.  B.  863—868 ;  S.  C.  18  L.  J.  Q.  B.  305 ;  11  Jur.  285.) 

r  863  ]  R.  C,  the  purchaser  of  land,  was  let  into  possession  before  execution  of  a 

conveyance.  He  let  in  his  son  as  tenant  at  will.  The  son  occupied,  and 
built  a  cottage  on,  the  land.  Afterwards  R.  C,  took  a  conveyance  from  the 
vendor ;  and,  some  time  after,  he  mortgaged  the  land.  The  son  coDtinned 
to  occupy  the  premises  in  all  respects  as  at  first,  till  his  death,  which 
happened  within  twenty-one  years  of  his  entry.  The  son's  widow  continued 
to  occupy  till  the  expiration  of  twenty-one  years  from  her  husband's  entry. 
Held,  that  an  action  of  ejectment  afterwards  brought  against  her  was 
barred  by  the  Heal  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27), 
88.  2,  7  (6).  For  that  the  tenancy  at  will  was  not  determined  by  the 
father's  taking  a  conveyance :  and  that,  if  it  had,  in  point  of  law,  been  so 
determined  by  that  event,  or  by  the  mortgage,  a  tenancy  by  sufferance 
must  be  deemed  to  have  commenced  from  such  determination,  there  being 
no  evidence  of  a  new  tenancy  at  will :  and  the  tenancy,  altogether,  had 
continued  more  than  twenty  years  from  the  end  of  the  firat  year. 

Ejectment  for  a  cottage,  garden,  &c.,  in  Essex.  Demise,  8th 
January,  1845. 

On  the  trial,  before  Coleridge,  J.,  at  the  Essex  Summer  Assizes, 
1846,  it  appeared  that  the  defendant  was  the  widow  of  John  Carter, 
who  died  in  1884,  being  then  occupier  of  the  premises,  which  he 
had  held,  as  after  mentioned,  for  a  period  short  of  twenty-one 
years;  and  the  defendant  had  occupied  them  ever  since.  The 
other  material  facts  (as  stated  in  the  judgment  of  the  Coubt 
delivered  this  day)  were  as  follows.  Robert  Carter,  the  father  of 
John,  purchased  the  premises  (amongst  others)  from  one  Havens, 
and  was  let  into  possession  ;  but,  as  he  did  not  pay  all  the  purchase 
money,  no  conveyance  was  executed  till  the  14th  December,  1824, 
some  years  after  the  purchase.  In  the  meantime  the  father  had 
let  his  son  John,  the  husband  of  the  defendant,  into  possession  of 
part  of  the  premises  as  tenant  at  will  (7)  without  paying  any  rent. 
The  father  afterwards  mortgaged  the  whole,  on  28rd  March,  1829, 

(1)  2  H.  Bl.  570.  at  least)  with  his  own  materials :  and 

(2)  7  T.  B.  565.  it  was  contended,  in  showing  cause 

(3)  1  Stark.  N.  P.  C  1.  against  the  after  mentioned  rule,  that 

(4)  By.  &  M.  271.  this  gave  him  an  equitable  interest, 

(5)  1  Stark.  N.  P.  C.  483.  higher  than  that  of  a  mere  tenant  at 

(6)  See  note  (1),  p.  476,  post.  will :  but  the  Coubt  thought  that  the 

(7)  After  being  let  into  possession,  case,  as  reported  by  the  learned  Judge, 
and  before  the  conveyance  in  1824,      did  not  raise  this  question. 

John  Cai-ter  built  the  cottage  (in  part 
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for  a  term  of  years,  now  ^vested  in  the  lessor  of  the  plaintiff.    The       dob  d. 
learned  Judge  directed  the  jury  that,  if  they  believed  John  Garter,  ^^^ 

the  son,  to  have  entered  as  tenant  at  will  more  than  twenty-one     Caktbr. 
years  before  the  day  of  the  demise  laid  in  the  declaration,  this  action       '-        -' 
was  barred  by  stat.  8  &  4  Will.  IV.  c.  27  (i).    Verdict  for  defendant. 
Lush,  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a  new  trial  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  the  weight 
of  evidence.    In  Trinity  vacation,  1846  (2), 

Oumey  showed  cause : 

It  is  assumed  on  the  other  side  that  John  Garter  always  held  as 
tenant  at  will  to  his  father,  and  that  that  tenancy  was  determined 
on  certain  occasions,  so  that  it  never  lasted  for  an  entire  period 
which  would  now  make  up  twenty-one  years.  But,  first,  assuming 
the  son  to  have  come  in  as  tenant  at  will,  he  and  the  defendant 
have  held  continually  for  twenty  years  from  the  expiration  of  one 
year  next  after  the  commencement  of  the  tenancy. 

(Pattbson,  J.  :  The  lessor  of  the  plaintiff  represents  a  mortgagee.) 

The  defendant  does  not  stand  upon  the  right  of  a  mortgagor.    If  a 

tenancy  at  will  originally  subsisted  between  the  son  and  father,  it 

could  not  be  determined  by  the  father's  taking  a  formal  conveyance. 

Nor  was  it  determined  by  the  mortgage  in  1829,  no  notice  having 

been  given  to  the  tenant  on  the  mortgagee's  part  to  pay  the  future 

rents  to  him,  as  in  Waddilove  v.  Bai-nett  (3).      If  the  mortgage, 

without  such  notice,  had  any  effect,  it  was  only  that  the  tenancy, 

from  that  time,  became  a  tenancy  by  sufferance :  Com.  Dig.  Estates 

(1 1) ;    which  would  not  prevent  the  statute  from  taking  effect  at 

the  end  of  the  twenty-one  years:  *Doe  d.  Bennett  v.  Turner  (4^^.       [•865] 

There  was  no  evidence  of  any  new  tenancy  being  created,  at  this  or 

any  other  period.      No  alteration  took  place  on  the  death  of  John 

Carter  ;  and  his  holding  was  continued  by  his  widow.    But,  further, 

it  cannot  be  said  that  John  Carter  ever  was  tenant  at  will ;  for, 

when  his  tenancy  under  his  father  commenced,  the  father  himself 

held  only  at  will ;  and  a  tenant  at  will  cannot  create  an  estate  at 

will  under  him.     If  that  be  so,  the  case  is,  simply,  that  the 

defendant  and  her  husband  have  had  a  twenty  years'  possession 

without  recognition  of  a  title  in  any  other  person. 

(1)  Secta.  2,  7.  (4)  56  E.  E.  692  (7  M.  &  W.  226, 

(2)  June2dth.  Before  Lord  Denman,  384).  See  Tur^ier  v.  Doe  d.  BmneU, 
Ch.  J.,  Patteeon  and  Williams,  JJ.  in  Exch.  Ch.,  60  B.  H.  850  (9  M.  & 

(3)  2  Bing.  N.  C.  638,  542.  W.  643). 
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BoBd.  (Patteson,  J. :  A  tenant  at  will  cannot,  as  against  the  landlord 

r.  to  whom  he  is  tenant,  constitute  another  person  tenant  at  will ;  but 

Cabtbb.      jjg  Q^^  make  a  tenant  at  will  as  against  himself. 

Lord  Denman,  Ch.  J. :  We  must  take  it  here  that  the  case  was 
such.) 

He  also  argued  as  to  the  weight  of  evidence. 

Lushf  contra  : 

The  iirst  material  question  is,  in  what  character  the  son  occupied. 
He  did  not  enter  as  a  trespasser ;  and  the  only  conclusion  that  can 
be  drawn  from  the  evidence  is  that  he  came  in,  and  held,  as  tenant 
at  will.  A  tenant  at  will  may  create  a  tenancy  at  will  available  as 
against  himself.  Then  the  father,  by  taking  a  conveyance  in  1824, 
determined  the  will ;  and  so  the  period  of  twenty  years  was  broken, 
according  to  the  doctrine  of  Doe  d.  Bennett  v.  Turner  (i),  which 
directly  applies  to  the  present  case. 

(Pattbson,  J. :  There  an  act  was  done  by  the  landlord  which  had 
a  direct  operation  upon  the  tenant.     Suppose  a  mortgagor  pays  off 
the  mortgage  and  takes  a  reconveyance :  I  do  not  see  that  a  tenancy 
[  *866  ]       *at  will  under  him  is  affected  by  that.     Or  suppose  a  lessee  par- 
chases  the  reversion.) 

It  is  a  different  estate  in  each  case. 

(Lord  Dbnman,  Gh.  J. :  There  is  no  change,  except  as  between  the 
parties  to  the  conveyance.) 

In  Disdale  v.  Ees  (2)  it  was  held  that  a  tenancy  at  will  was  deter- 
mined at  once  by  the  grant  of  a  lease  for  years  to  a  third  party, 
though  the  entry  by  the  new  lessee  under  the  lease  was  deferred. 
Again,  if  a  tenancy  at  will  subsisted  in  1829,  the  will  was  determined 
by  the  mortgage,  and  a  new  tenancy  then  created. 

(Patteson,  J. :  The  defendant's  counsel  contends  that,  if  the 
tenancy  at  will  was  at  any  time  determined,  a  tenancy  by  sufferance 
commenced,  which  might  last  for  ever,  and  in  fact  never  was  deter- 
mined ;  and,  so,  that  the  period  of  twenty  years  was  unbroken.) 

(1)  56  B.  R.  692  (7  M.  &  W.  226,      W.  643). 
334).    See  Turner  y.  Doe  d.  BmntU,  (2)  2  Ley.  88. 

in  Exch.  Ch.,  60  B.  B.  850  (9  M.  & 
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The  jarj  shoald  have  been  required  to  find  what,  in  point  of  fact.       Dob  d. 
the  character  of  the  son's  tenancy  was,  down  to  1829,  and  after-  p. 

wards.    In  Doe  d.  Bennett  v.  Turner  (i)  the  character  of  the  tenancy      C^ktbb. 
was  found  as  a  fact  by  the  jury,  and  the  Coubt  directed  a  new  trial 
in  order  that  a  jury  might  say  whether  the  tenancy,  from  1827,  was 
at  will  or  at  sufferance. 

(Pattbson,  J. :  It  does  not  appear  that  you  desired  to  have  any 
question  put  to  the  jury  as  to  the  nature  of  the  tenancy.) 

Secondly,  it  is  material  to  ascertain  the  character  in  which  John 
Garter's  widow  held  after  his  decease.  Whether  the  previous 
tenancy  was  at  will  or  by  sufferance,  his  death  put  an  end  to  it  (2). 

(Patteson,  J. :  No  notice  to  quit  was  given.) 

The  widow  was  not  the  representative  of  the  late  tenant.    It  did 

not  appear  that  she  ever  took  out  administration,  or  that  she  paid 

"^rent.    If  a  tenancy  at  sufferance  had  existed,  it  was  not  trans-      [*867] 

missible.    If  a  continuous  tenancy  at  will  was  supposed,  it  should 

have  been  put  to  the  jury  to  say  whether  or  not  the  widow's 

occupation  had  that  character. 

(Patteson,  J. :  I  doubt  if  there  can  now  be  a  continuous  tenancy 
at  will.  There  may  be  a  new  one  every  year.  Stat.  8  &  4  Will.  IV. 
c.  27,  s.  7,  considers  tenancy  at  will  as  determining  at  the  end  of  one 
year  after  its  commencement.) 

That  is  for  the  purpose  of  the  twenty  years'  limitation. 

(Patteson,  J. :  It  seems  to  be  for  all  purposes.) 

Cur.  adv.  vult, 

LoBD  Denman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  rule  was  moved  for  on  two  grounds  :  misdirection,  and  that 
the  verdict  was  against  evidence.  As  to  the  latter,  we  think  that 
there  was  abundant  evidence  to  show  that  the  defendant's  husband, 
John  Carter,  entered  into  possession  of  all  the  premises  sought  to 
be  recovered,  as  tenant  at  will  to  his  father,  more  than  twenty-one 
years  before  the  bringing  of  this  ejectment,  which  in  truth  was  the 
only  question  for  the  jury. 

(1  j  56  B.  K.  692  (7  M.  &  W.  226).  See  Doe  d.  Burrell  v.  Perkins,  3  M.  & 

(2)  Lush,  in   moving  for  the  rule  S.  271,  and  I)oe  d.   Cadwallader  v. 

nisi,    cited  Doe  d.  Stanway  v.   Bock,  Price,  16  M.  &  W.  603,  610. 

Car.  &  M.  649,  653,  on  this  point. 
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DoK  d.  The  case,  therefore,  depends  on  the  question  whether  the  learned 

«;.  Judge  misdirected  the  jury.    The  facts  were:  (His  Lordship  here 

OiBTBB.  gtated  them  as  they  appear  in  p.  472,  ante).  Under  these  cir- 
cumstances, it  was  contended  for  the  lessor  of  the  plaintiff  that,  as 
the  father  was  himself  tenant  at  will  to  Havens  till  14th  December, 
1824,  when  that  tenancy  was  determined  by  the  execution  of  the 
conveyance,  the  tenancy  at  will  subsisting  between  the  father  and 
son  was  determined  at  the  same  time.  We  do  not  think  that  con- 
sequence followed,  but  are  of  opinion  that  the  conveyance  to  the 

[  *^^  ]  father  had  no  operation  on  the  tenancy  at  will  between  *him  and 
the  son.  Again,  it  was  contended  that  the  mortgage  by  the  father 
in  1829  operated  as  a  determination  of  the  will.  Assuming  this  to 
be  BO,  still  the  son  would  thereby  become  tenant  by  sufferance,  and 
the  twenty  years  (i)  under  the  late  statute  8  &  4  Will.  IV.  c.  27, 
having  begun  to  run  long  before,  would  continue  to  run  unless  a  new 
tenancy  at  will  or  for  some  other  term  were  created  :  Doe  d.  Bennett 
V.  jf'unier(ss),  Turner  v.  Doe  d.  Bennett  (s) :  and,  indeed,  the  same 
observation  would  apply  if  the  conveyance  in  1824  were  treated  as  a 
determination  of  the  will.  Now  there  was  no  evidence  in  this  case 
from  which  the  jury  could  draw  the  conclusion  that  a  new  tenancy 
between  the  father  and  the  son  had  been  created  at  any  time  within 
twenty  years  before  the  bringing  of  this  ejectment :  and,  therefore, 
the  determination  of  the  will  of  the  father  either  in  1824  or  in  1829 
is  not,  in  truth,  material. 

Upon  the  whole,  we  are  of  opinion  that  the  learned  Judge  was 
right  in  telling  the  jury  that,  if  they  believed  the  son  to  have 
entered  as  tenant  at  will  more  than  twenty-one  years  before  the  8th 
of  January,  1845  (the  day  of  the  demise  in  the  declaration  of  eject- 
ment), the  statute  8  &  4  Will.  lY.  c.  27,  was  a  bar  to  the  action ; 
and  that  the  jury  were  right  ia  finding  that  he  did  so  enter.  The 
rule  for  a  new  trial  must,  therefore,  be  discharged. 

Rule  discharged  (4). 

(1)  Now  twelve  years;  see  Heal  upon  her  own  occupation  for  thirteen 
Property  Limitation  Act,  1874  (37  &  years  from  her  husband's  death,  as 
38  Vict.  c.  67),  s.  1.— A.  C.  proof  of  title.  But  the  CJoubt  held  that 

(2)  66  £.  £.  692  (7  M.  &  W.  226).  the  husband's  possession,  as  proved 

(3)  60  E.  B.  850  (9  M.  &  W.  643).  (though   for   only   eighteen    yeais), 

(4)  See  Doe  d.  Carter  v.  Barnard,  showed,  primd  fade,  a  seisin  in  fee, 
decided  in  Trinity  vacation  (July  6th)  and  that  the  plaintiffs  title  was  there- 
1849.  In  that  case  Mary  Garter,  fore  defeated,  it  appearing  by  her  case 
having  been  dispossessed,  brought  that  he  had  children  surviving.  The 
ejectment,  and  proved  the  occupation  present  decision  was  not  impeached, 
by  her  husband  and  herself  succes-  [Beportod  13  Q.  B.  946 ;  18  L.  J.  Q.  B. 
sively,  as  in  the  above  case,  relying  306.] 
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NEWTOJf  V.  EOWE,  NOEMAN  and  BOODLE  (1).  ww. 

(9  Q.  B.  948—970 ;  S.  0.  16  L.  J.  Q.  B.  146;  11  Jur.  628.)  xr^^. 

Where  husband  and  wife  have  judgment  against  them,  for  costs,  in  an        [  ^^®  ] 
action  brought  by  them  jointly,  a  ca.  «a.  for  the  costs  against  both  is 
regular.    And  no  action  lies  for  suing  out  the  writ  and  arresting  the  wife 
upon  such  ca,  aa.y  though  it  appear  upon  the  record  that  the  party  suing 
out  and  arresting  knew  of  the  coverture. 

So  held,  where  the  first  action  was  for  a  libel  on  the  wife. 

Ga8e.  The  declaration  stated  that  plaintiff  did  heretofore,  to 
wit  Ji:c.,  at  &;c.,  marry  Lsetitia  Frances  Henry  Ricketts,  now 
L.  F.  H.  Newton,  of  &c.,  and  thence,  to  the  time  of  the  committing 
&Q.,  plaintiff  and  his  said  wife  continued  to  live  together,  to  wit  at 
&c.,  as-  man  and  wife ;  whereof  defendants  afterwards,  and  before 
the  committing  &c.,  to  wit  on  15th  February,  1844,  had  notice  : 
yet  defendants  Bo  we  and  Norman,  and  Boodle  as  their  attorney  in 
that  behalf,  to  wit  on  &c.  last  aforesaid,  contriving  &c.  to  oppress 
plaintiff,  and  to  deprive  him  of  the  comfort,  fellowship,  &c.,  of  his 
wife,  and  to  extort  from  him  a  certain  large  &c.,  to  wit  lOOZ.,  un- 
lawfully, &c.,  maliciously,  &c.,  sued  and  prosecuted  a  certain  writ 
&c.,  called  a  capuM  ad  satisfaciendum,  against  plaintiff  and  his  wife, 
without  any  reasonable  or  probable  cause  whatsoever,  out  of  &c. 
(Common  Pleas),  before  &c.,  directed  to  the  Sheriff  of  Gloucester- 
shire, whereby  the  Queen  commanded  the  sheriff  that  he  should 
take  the  plaintiff  and  L.  F.  H.  N.,  if  they  should  be  found  &c. 
{ca.  sa.  returnable  immediately  after  execution),  to  satisfy  Bowe  and 
Norman  78Z.  ISs.  6d.  which  the  writ  recited  that  Bowe  and  Norman 
had  recovered  by  judgment  in  the  said  Court  against  plaintiff  and 
his  wife,  for  their  costo  and  charges  by  Bowe  and  Norman  laid  out 
and  expended  in  defending  a  certain  action  on  the  case,  then  lately 
prosecuted  in  the  said  Court  by  plaintiff  and  L.  F.  H.  N.  against 
Bowe  and  *Norman,  together  with  interest  &c. ;  and  the  said  writ  [  *949  ] 
was,  before  delivery  to  the  sheriff,  to  wit  on  &c.  last  aforesaid, 
indorsed  by  defendants  with  an  indorsement  steting  that  L.F.  H.N. 
was  the  wife  of  plaintiff  and  resided  at  &c.,  and  directing  the  sheriff 
to  levy  &c.,  to  wit  the  said  782.  18s.  6d.^  and  interest,  besides 
poundage  &c. :  and  the  writ,  so  indorsed,  was  afterwards,  to  wit  on 
&c.  last  aforesaid,  unlawfully,  wrongfully  and  maliciously  delivered 
by  defendante  to  the  sheriff,  to  wit  to  J.  Y.,  Esq.,  then  being  such 

(1)  Cited  by  Bowsn,  L.  J.  in  Scott      generally  cited  as  Newion  v.  Boodle, — 
V.  Mfrrley  (1887)  20  a  B.  Div.  120,      A.  C. 
127,  57  L.  J.  Q.  B.  43, 46.    The  case  is 
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Newton      Bheriff,  to  be  executed  <&c. :  And  the  sheriff,  afterwards,  to  wit  on 

BooDLX.      ^^6  s&^d  &c.,  in  obedience  to  and  by  virtue  of  the  writ,  took  and 

arrested  L,  F.  H.  N.  by  her  body,  in  the  dwelling-house  of  plaintiff, 

to  wit  &c.,  and  pulled  and  dragged  her  &c.,  and  forced  her  to  go 

&c.  to  a  prison,  to  wit  the  common  gaol  for  Gloucestershire,  and 

imprisoned  and  detained  her  in  his  custody  under  colour  and  by 

virtue  of  the  writ,  to  wit  in  the  said  gaol  and  elsewhere,  for  a  long 

space  of  time,  to  wit  ten  days  then  next  following,  and  until  24th 

February,  1844 ;  when  by  virtue  of,  and  in  obedience  to  a  certain 

other  writ  of  &c.,  called  habeas  cot'pus  cum  causd,  before  then,  to  wit 

on  &c.,  duly  sued  and  prosecuted  out  of  the  last  mentioned  Court 

by  and  on  behalf  of  L.  F.  H.  N.,  by  her  attorneys  &c.,  to  the  sheriff 

duly  directed  and  delivered,  whereby  he  was  commanded  to  have 

the  body  of  L.  F.  H.  N.  &c.,  together  with  the  day  and  cause  See., 

before  the  Bight  Honourable  Thomas  Erskine,  then  one  of  the 

justices  &c.,  at  &c.,  immediately  after  the  receipt  of  that  writ  &c., 

to  do  and  receive  &o.,  the  sheriff  produced  the  body  of  L.  F.  H.  N. 

<&c.,   and  his  return  &c.,  before  the  Honourable   Sir  Cress  well 

[  *95u  ]       Cresswell,  Knight,  then  being  another  of  *the  justices  &c.,  by  whom 

L.  F.  H.  N.  was  then,  on  <&c.,  committed  (on  payment  of  the  fees  of 

the  said  sheriff  for  executing  the  said  writ  of  habeas  corpus,  to 

wit  101.)  in  execution,  with  the  cause  aforesaid,  to  the  custody  of 

the  keeper  of  the  Queen's  prison,  there  to  remain  until  &e. ;  who 

then  detained  and  imprisoned  L.  F.  H.  N.  in  the  said  prison,  by 

virtue  of  the  said  commitment,  and  for  no  other  cause,  to  wit  for 

the  space  of  two  days,  until  afterwards,  to  wit  on  26th  February 

in  the  year  last  aforesaid,  when  the  last  mentioned  justice  duly 

made  his  certain  order  &c.,  to  the  keeper  of  the  Queen's  Prison  &c. 

(order  to  discharge  L.  F.  H.  N.  forthwith  out  of  his  custody  as 

to  that   action).    Which  said    order    was    made  upon    hearing 

counsel  &c.,  on  a  certain  summons  <bc. :   and   which  discharge, 

to  wit  on  the    said    26th   February,  in  obedience  to  the  said 

order,  was  accordingly  done.    Whereby  and  by  means  of  which 

premises  plaintiff,  during  all  the    time   aforesaid,  to  wit  from 

16th  February  aforesaid  to  the  26th  February  aforesaid,  wholly 

lost  and  was    deprived  of    the    comfort   &c.   (alleging  damage, 

including  expense). 

Plea  (the  second),  by  defendant  Boodle.  That  heretofore,  and 
after  the  said  intermarriage  of  plaintiff  with  L.  F.  H.,  and  before 
the  time  of  the  committing  &c.,  to  wit  on  15th  February,  1848,  a 
certain  action  on  the  case  was  commenced  and  instituted  in  &c. 
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(Common  Fleas)  by  the  now  plaintiff  and  the  said  L.  F.  H.,  Nbwtom 
his  wife,  against  the  now  defendants  Bo  we  and  ^Norman,  to  boodlk. 
recover  damages  for  and  on  account  of  a  certain  alleged  libel  [  *95i  ] 
upon  the  said  L.  F.  H.,  alleged  to  have  been  composed  and 
published,  by  defendants  Bowe  and  Norman,  of  and  concerning 
L.  F.  H.,  to  the  alleged  damage  of  the  now  plaintiff  and  L.  F.  H., 
his  wife :  And  that  such  proceedings  &c.,  that  afterwards,  to  wit  on 
24th  June,  1848,  it  was,  in  the  said  action,  considered  by  the  said 
Court  that  the  now  plaintiff  and  L.  F.  H.,  his  wife,  should  take 
nothing  by  their  said  writ,  but  that  they  should  be  in  mercy  &c. ; 
and  that  defendants  Bowe  and  Norman  should  go  thereof  without 
day  &c. ;  and  it  was  further  considered  by  the  said  Court  that 
defendants  Bowe  and  Norman  should  recover  against  the  now 
plaintiff  and  L.  F.  H.,  his  wife,  78Z.  IQs.  6d.  for  their,  the  defen- 
dants', Bowe  and  Norman's,  costs  and  charges  by  them  about  their 
defence  in  that  behalf  laid  out  and  expended,  by  the  said  Court  then 
and  there  adjudged  to  defendants  Bowe  and  Norman,  &c. ;  and  that 
defendants  Bowe  and  Norman  should  have  execution  &c.,  as  by  the 
said  record  &c.  And  defendant  Boodle  says  that,  the  said  judgment 
being  in  full  force  &c.,  and  the  said  sum  of  7SL  IBs.  6d.,  so  adjudged 
to  defendants  Bowe  and  Norman,  being  unpaid  and  unsatisfied. 
Boodle,  as  lawful  attorney  of  and  for  Bowe  and  Norman,  and  by 
virtue  of  their  retainer  in  that  behalf,  afterwards,  and  before  the 
committing  &c.,  to  wit  on  &c.,  caused  and  procured  to  be  issued, 
out  of  the  said  Court  (Common  Pleas),  upon  the  said  judgment,  a 
writ  of  our  said  lady  the  Queen,  called  a  capias  ad  satisfaciendum, 
against  the  now  plaintiff  and  L.  F.  H.,  his  wife,  directed  to  the 
Sheriff  of  Gloucestershire,  by  which  writ  &c.  (describing  it).  Which 
writ,  afterwards,  and  before  the  delivery  thereof  to  the  *8heriff  to  [  •^sz  ] 
be  executed,  to  wit  on  &c.,  was  duly  indorsed  with  a  direction  to  the 
sheriff,  requiring  &c.  Which  writ,  so  indorsed,  defendant  Boodle, 
as  such  attorney  as  aforesaid,  and  as  he  lawfully  might,  afterwards, 
and  before  the  return  thereof,  and  whilst  the  said  money,  by  the 
said  judgment  so  adjudged  to  Bowe  and  Norman,  and  every  part 
thereof,  remained  due  and  unpaid  and  unsatisfied,  to  wit  on  &c., 
delivered  to  the  sheriff,  to  wit  to  &c.,  to  be  executed  &c.  By  virtue 
of  which  said  writ,  and  according  to  the  exigency  thereof,  the  sheriff, 
afterwards,  and  before  the  return  of  the  writ,  and  whilst  the  said 
moneys,  by  the  said  judgment  &c.,  remained  unpaid  and  unsatisfied, 
to  wit,  on  the  day  and  year  in  the  said  declaration  in  that  behalf 
mentioned,  being  the  said  time  when  &c.,  and  within  his  bailiwick, 
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Kewtov      as  such  sheriff,  that  is  to  say  at  &c.,  took  and  arrested  L.  F.  H.  the 
BooDLB.      ^ite  &c.,  by  her  body,  in  &c.    And,  because  it  was  then,  to  wit  at 
the  same  time  when  &c.,  L.  F.  H.  having  been  so  arrested  as  afore- 
said, necessary  and  expedient  in  order  to  keep  and  detain  her  in  safe 
custody  &c.  (justifying  under  the  process). 
Special  demurrer.     Joinder. 

Atherton,  for  the  plaintiff  (i) : 

The  case  may  be  taken  as  on  general  demurrer ;  and  it  is  under- 
stood that  no  stress  will  be  laid,  for  the  defendant,  on  his  situation 
as  attorney.  The  question  is,  generally,  whether  a  ca.  sa.  can  go 
against  eLfeme  covert  for  costs  in  an  action  in  which  she  and  her 
husband  have  been  plaintiffs.  If  not,  the  writ  is  void,  on  the  face 
r  '^BS  ]  of  this  record.  The  exemption  *of  femes  coveH  rests  on  common 
law  principles :  the  authorities  are  numerous,  but  not  very  precise. 
As  the  husband  may  institute  vexatious  proceedings,  and  the  wife 
cannot  check  him,  it  would  be  a  hardship  if  she  incurred  personal 
liability :  the  cases  in  which  she  subjects  herself  to  responsibility 
by  her  own  misconduct  differ,  therefore,  from  those  where  she  is 
joined  for  conformity. 

(CoLERiDOB,  J.:  Then,  if  it  appeared  that  she  had  separate 
personal  property,  the  writ  against  her  would,  on  your  principle, 
nevertheless  be  void.) 

It  would.  Blackstone,  in  8  Com.  414,  says :  "  Properly  speaking, 
this  "  (the  ca.  sa.)  **  cannot  be  sued  out  against  any  but  such  as 
were  liable  to  be  taken  upon  the  former  capias  "  (ad  respondendum)^ 
''  If  judgment  be  recovered  against  an  husband  and  wife  for  the 
contract,  nay  even  for  the  personal  misbehaviour,  of  the  wife  during 
her  coverture,  the  capias  shall  issue  against  the  husband  only,  which 
is  one  of  the  many  great  privileges  of  English  wives."  In  Hood  v. 
Matthews  (2)  the  marginal  note  is :  ''In  an  action  of  trespass  by 
husband  and  wife,  if  a  nonsuit  takes  place,  the  wife  may  be  taken 
in  execution  for  the  costs,  if  she  has  separate  property."  That, 
however,  is  not  a  correct  abstract  of  the  case,  which  arose,  not  on  a 
legal  objection  to  the  writ,  but  on  application  to  the  equitable  juris- 
diction of  the  Court  for  discharge  of  the  feme  covert :  and  the  order 
made  was  that  she  should  be  discharged  unless  it  appeared  that  she 

(1)  The  commen cement  of  the  argu-      as  those  who  sat  this  day. 
ment  for  the  plaintiff  was  heard  on         (2)  2  DowL  P.  C.  149. 
19th  January,  before  the  same  Judges 
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had  property  settled  to  her  separate  use.    Fatteson,  J.  there  said  :      Nbwtok 

''  This  appears  to  be  the  first  case  which  has  arisen  where  the      boodlb. 

husband  and  wife  have  been  nonsuited,  and  the  wife  has  been  taken 

in  execution  *for  the  costs."    If  this  process  were  allowable,  the      [  *954  ] 

wife  might  be  subject  to  perpetual  imprisonment.     In  Ex  parti'. 

Deacon  (1)  it  was  held  that  tifeme  covert  was  not  under  the  protection 

of  the  Insolvent  Debtors'  Court. 

(Pattbson,  J. :  Do  you  say  that,  where  the  judgment  is  against 
husband  and  wife,  a  ca.  sa.  against  the  husband  only  would  be 
good?    Must  not  the  execution  follow  the  judgment  ?) 

It  cannot  go  beyond  the  judgment;  but  it  need  not  go  as  far. 
Suppose  a  judgment  were  against  a  peer  of  the  realm  jointly  with 
others,  in  an  action  on  contract  in  which  all  were  defendants,  and 
his  character  appeared  on  the  record  :  it  is  clear  that  there  could 
be  no  ca.  sa.  against  him ;  though  there  would  be  no  objection  to  a 
ca.  sa.  against  the  others.  In  Edwards  v.  Rourke  (2)  a  writ  was 
sued  out  against  husband  and  wife ;  non  est  inventus  was  returned 
as  to  the  husband ;  and,  the  wife  being  arrested,  she  was  discharged 
on  motion ;  Ashhurst,  J.  saying,  "  a  feme  covert  has  no  property 
of  her  own ;  and  if  it  were  permitted  to  arrest  her,  she  might  be 
imprisoned  for  life."  It  is  said  in  1  Tidd's  Practice,  194  (9th  ed.) : 
''In  an  action  against  husband  and  wife,"  ''  if  the  wife  be  arrested 
on  mesne  process,  she  shall  be  discharged  on  common  bail ;  and 
that,  whether  she  be  arrested  singly,  or  jointly  with  her  husband. 
But  where  the  wife  is  taken  in  execution,  she  shall  not  be  discharged  ; 
unless  it  appear  that  she  has  no  separate  property,  out  of  which  the 
demand  can  be  satisfied."  If  she  be  entitled  to  her  discharge,  she 
ought  not  to  be  taken. 

(CoLEBiDOB,  J. :  Then  how  do  you  account  for  her  being  obliged 
to  put  in  common  bail  on  mesne  process  ?) 

That  is  merely  a  formal  appearance :  the  husband  used  *to  put  in  [  *956  ] 
bail  for  both :  1  Tidd.  194.  She  cannot  put  in  bail ;  nor  can  she 
appoint  an  attorney.  The  impossibility  of  the  satisfying  the  debt 
is  a  sufficient  reason  for  her  non-liability ;  as  it  has  been  said  that, 
under  stat.  West.  2  (1  stat.  13  Edw.  I.  c.  35),  a  feme  covert  was  not 
liable  for  ravishment  of  ward  by  procuring  his  marriage,  since 
there  the  offender,  if  not  able  to  satisfy  for  the  marriage,  was  to 

(1)  6  B.  &  Aid.  759.  (2)  1  T.  R.  486. 
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Nkwtok  abjure  the  realm,  or  suffer  perpetual  imprisonment,  and  she^iB 
BooDLB.  not  able  to  satisfy,  for  a  feme  covert  has  nothing  during  the  coverture 
wherewith  she  can  satisfy,  but  is  disabled  by  the  law  to  satisfy ; 
and  forasmuch  as  the  law  has  disabled  a  feme  covert  to  satisfy,  the 
law  will  not  for  this  disability  inflict  so  great  a  punishment  as  per- 
petual banishment,  or  perpetual  imprisonment,  id  est,  perdere  sive 
patriam  sive  libertatem :  et  lex  non  cogit  ad  impossibilia,  sed 
impotentia  excusat  legem  " :  Doctor  Hussey's  case  (i),  where  other 
instances  of  excuse  on  the  ground  of  impossibility  are  put. 

(Patteson,  J.  :  Do  you  say  the  process  is  void  ?    Suppose  the 
husband  died  after  judgment.) 

The  judgment  would  not  survive ;  no  process  would  go  against  the 
wife.     The  wife  here  is  not  the  cause  of  the  action. 

(Coleridge,  J. :  Suppose  a  justification,  and  a  verdict  on  it  for 
the  defendant.) 

The  wife  there  would  not  properly  be  the  cause  of  the  action,  merely 
by  having  committed  that  which  was  charged  in  the  alleged  libel. 

( WiOHTMAN,  J. :  Suppose  the  husband  died  before  action  brought) 

The  action  would  then  be  entirely  her's;  here  the  husband  is 
dominus  litis. 

(Coleridge,  J. :   Applications   to  discharge  a  feme  covert  have 
often  been  refused ;  how  is  that  consistent  with  the  process  being 
[  ♦Qse  ]       *void  ?) 

A  defendant's  liability  to  costs  is  by  stat.  28  Hen.  YIII.  c.  15,  s.  1  (2), 
which  gives,  in  case  of  a  nonsuit,  or  verdict  for  the  defendant,  the 
same  process  to  the  defendant  for  his  costs  against  the  plaintiff  as 
the  plaintiff,  if  he  had  recovered,  would  have  had  against  the 
defendant.  The  object  was  to  make  the  remedies  for  each  party 
CO- extensive.  But,  if  the  plaintiffs  had  recovered  in  their  action 
here,  the  husband  alone  would  have  had  the  fruits  of  the  judgment. 
In  Cassidy  v.  Steuart  (3)  the  history  of  the  writ  of  ca.  sa.  was  much 
discussed ;  and  the  Court  clearly  held  that  it  could  issue  only  where 
there  could  be  a  capias  ad  respondendum.    Formerly,  neither  writ 

(1)  9  Co.  Bep.  71  b.  73 a;  see  S.  C.      a.  3. 

(as  Moore  V.  Hua$ey),  Hob.  93,  5th  ed.        »   (3)  2  Man.  &  G.  437. 

(2)  Bepealed  by  46  &  47  Vict.  c.  49, 
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lay  except  in  cases  vi  et  armis.  In  the  decisions  upon  applications  Nswtok 
to  discharge  married  women,  the  principle  of  the  process  itself  has  boodlb. 
not  been  discussed. 

(WiGHTMAN,  J. :  In  Finch  v.  Duddin  (i)  husband  and  wife 
recovered  against  husband  and  wife  for  battery  of  the  female  plaintiff 
by  the  female  defendant :  the  latter  alone  was  taken  in  execution  ; 
and  the  Court  refused,  on  motion,  to  discharge  her.  Now  suppose 
there  son  assault  demesne  had  been  pleaded,  and  the  verdict  had  been 
for  the  defendants :  could  not  the  female  plaintiff  have  been  taken 
in  execution  ?  Or  do  you  say  that  the  law  is  not  the  same  with 
respect  to  plaintiffs  as  with  respect  to  defendants  ?) 

The  wife  here  did  not  appear  to  be  in  fault. 

(WiOHTMAK,  J.  referred  to  Chambers  v.  Donaldson  (2).) 

The  common  law  capias  after  judgment  was  a  capias  pro  fine,  that 

is,  for  the  fine  due  to  the  King :  Com.  Dig.  Execution,  (B  1),  (B  2) : 

the  plaintiff,  when  he  failed  in  his  suit,  was  amerced  to  the  King 

pro  falso  clamore :    2  Tidd's  Practice,  976  (9th  ed.) :  the  modern 

process  for  costs  has  been  substituted  for  ^this,  and  was  probably       [  *957  ] 

intended  to  go  no  farther.    Now  the  plaintiff's  wife  here  would  not 

have  been  liable  to  a  capias  pro  falso  clamore.     Thus,  when  a  feme 

covert,  against  whom  assize  was  brought  jointly  with  her  husband, 

on  his  making  default,  confessed  the  ouster  and  pleaded  in  bar,  and 

the  plea  was  found  against  her,  still,  being  a  feme  covert,  she  was 

not  imprisoned  :  1  Bol.  Abr.  220,  tit.  Amercement  (G),  pi.  5. 

(Patteson,  J. :  How  is  that  distinguishable  from  a  case  of  violence 
by  the  wife  ?) 

In  an  Anonymous  (s)  case  in  Cro.  Car.,  baron  and  feme  were  sued 
in  trespass  for  an  assault  and  battery  by  the  feme  ;  and,  on  a  verdict 
of  Guilty,  it  was  resolved  that  the  qv^d  capiatur  should  be  against 
the  baron  only.  This  last  case  is  relied  on  by  Blackstone  in  8  Com. 
414 :  it  goes  further  than  is  necessary  for  the  plaintiff  here  ;  but  it 
shows,  at  least,  that  the  liability  of  a  feme  covert  to  be  taken  in 
execution  was  matter  of  doubt.  And,  wherever,  in  the  old  books, 
it  is  laid  down  that  she  shall  be  taken  in  execution,  it  will  be  found 

(1)  2  Str.  1237.  (3)  Cro.  Car.  613. 

(2)  9  East,  471. 

81—2 
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Nkwton      that  she  has  been  considered  to  be  in  some  way  personally  in 
BooDLB.      fault. 

(Coleridge,  J.:  In  Cro.  Car.  yoa  will  find  a  case  of  Mayo  v. 
CognhiU  (i),  where,  in  ejectione  fimue  against  baron  and  feme,  the 
baron  was  found  Not  guilty,  and  the  feme  Gailty :  and  it  was  held 
that  a  judgment  quod  cajna/ifxr  against  the  two  was  right.) 

There  is  a  somewhat  similar  case  in  1  Rol.  Abr.  221,  tit.  Amerce- 
ment (D),  pi.  9,  where  both  pleaded  Non  est  factum  to  a  deed  of  the 
wife  made  before  coverture,  and  it  was  found  against  them ;  and  it 
was  held  that  both  should  be  imprisoned.  But  in  each  case  the 
feme  was  personally  implicated ;  as  in  Bro.  Abr.  tit.  Imprisonment, 
[  'Qss  ]  *pl,  6,  pi,  45.  This  distinction  is  illustrated  by  Beynon  v.  Jones  (2), 
where  the  Court  of  Exchequer  held  that  B,feme  covei-t  should  not  be' 
discharged  out  of  execution  on  a  judgment  in  an  action  commenced 
against  her  dmn  sola,  though  she  had  no  separate  property. 

Cowling,  contra  : 

The  essence  of  the  complaint  is  that  the  plaintiff's  wife  has  been 
arrested  without  reasonable  or  probable  cause.  But  judgment  has 
been  entered  against  the  two :  the  ca.  sa.  conforms  with  the  judg- 
ment ;  and  the  Court  of  Common  Pleas  has  refused  to  set  the  ea.  sa. 
aside:  Newton  v.  Roive (8).  There  Tindal,  Ch.  J.  asked  whether  it 
would  not  have  been  error  if  a  writ  had  issued  against  the  present 
plaintiff  only ;  and  he  said  that  the  proper  course,  for  disputing  the 
legality  of  this  writ,  would  be  a  writ  of  error.  But,  while  it  stands, 
it  justifies  all  acting  under  it.  Even  if  the  writ  had  appeared,  on 
the  record,  to  be  against  a  peer,  this  action  would  not  lie,  whatever 
ground  might  be  afforded  for  a  writ  of  error  :  Countess  of  Rutland's 
case  (4).  The  cases  of  the  class  including  Cassidy  v.  Steuart  (6)  have 
no  application:  it  was  there  decided,  on  motion,  that  a  ca.  sa. 
against  a  member  of  the  House  of  Commons,  issued  during  the  time 
of  privilege,  was  irregular;  but  the  question  in  this  action  is 
whether  the  defendant  is  liable  in  an  action  for  taking  the  plaintiff 'a 
wife  under  the  writ,  which  had  not  been  set  aside.  In  Holiday  v. 
[  •959  J  Pitt  (6)  the  defendant,  under  stat.  12  &  13  *Will.  III.  c.  8,  s.  2,  was 
discharged  on  motion,  in  analogy  to  the  ancient  writ  of  privilege. 

(1)  Cro.  Car.  406.  453,  454. 

(2)  15  M.  &  W.  566.  (5)  2  Man.  &  G.  487 ;  8ee  p.  439, 

(3)  7  Man.  &  G.  329.  note  (6). 

(4)  6  Co.  Rep.  52  b ;  5.  C.  Moore.  765.  (6)  2  Str,  985 ;  see  p.  989. 
See  Qos$€t  t.  Howard,   10  Q.  B.  4n> 
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(Coleridge,  J. :  The  action  here  is  for  suing  out  the  writ :  how      Newton 
can  the  writ  itself  be  an  answer  to  such  a  complaint  ?)  Boobli. 

In  Digby  v.  Alexander  (i)  Tindal,  Ch.  J.  said :  "  Where  a  party 
has  privilege  of  Parliament,  his  remedy,  on  arrest,  is  by  plea  in 
abatement,  or  by  application  for  a  supersedeas.'' 

But,  further,  the  writ  is  valid.  It  conforms  with  the  judgment, 
as  it  ought  to  do:  10  Yin.  Abr.  558.  tit.  Execution  (Q),  pi.  4;  ib. 
554  (B),  pi.  2,  4,  5  ;  ib.  555,  (T),  pi.  1,  2.  These  last  indeed  are 
cases  where  the  feme  is  a  defendant ;  but,  where  she  is  joined  as 
plaintiff  with  her  husband,  and  they  fail,  the  right  of  the  defendant 
to  costs  must  rest  on  the  same  ground  as  that  of  plaintiffs  to 
damages.  In  Whiting  v.  Reynel  (2)  debt  was  brought  against  the 
marshal  for  the  escape  of  a  feme  covert  who  had  been  committed  in 
execution  upon  a  judgment  recovered  against  her  and  her  husband: 
and  it  was  urged  that  only  case  lay  for  the  damages,  if  any,  the 
baron  being  ''the  sole  and  principal  debtor:  "  but  the  Court  held 
that  debt  or  case  lay  at  the  election  of  the  plaintiff,  "  because  the 
feme  was  only  committed  to  prison,  and  not  the  baron,  and  she  is 
the  sole  debtor  who  is  imprisoned :  "  but  it  was  not  suggested 
that  the  imprisonment  was  invalid.  In  Bei-riman  v.  Gilbert  (s)  the 
plaintiff  recovered  against  baron  and  feme  on  the  contract  of  the 
feme  dum  sola;  and  both  were  taken  in  execution:  and  the  Court 
refused  to  discharge  the  feme.  In  Pitts  v.  Meller(4)  the  Court 
refused  (in  default  of  evidence  of  collusion)  to  discharge  a  wife, 
taken  with  her  husband  *in  execution  of  a  judgment  in  trover  [  *960  ] 
against  the  two.  Finch  v.  Duddin  (5),  already  noticed  by  the 
Bench,  is  a  similar  case ;  and  it  was  acted  upon  in  Langstaff  v. 
Rain  (6).  And  in  an  Anonymous  (7)  case  in  Wilson,  where  a  wife 
was  discharged  from  custody  on  mesne  process  in  an  action  against 
her  and  her  husband,  having  been  rendered  by  the  bail  after  judg- 
ment, it  was  said  that  she  would  not  be  discharged  from  execution. 
The  action,  it  is  true,  was  for  the  debt  of  a  wife  dum  sola :  but  the 
sheriff  cannot  know  whether  this  is  so  or  not.  It  was  not  a  case  of 
personal  tort. 

(Pattbson,  J. :  That  case  is  reported  by  W.  Blackstone,  as  Robei-ts 
V.  Andrews  (8). 

(1)  9  Bing.  412,  414.  (5)  2  Str.  1237. 

(2)  Cro.  Jac.  657.  (6)  1  Wils.  149. 

(3)  Barnes,  203.  (7)  3  Wile.  124. 

(4)  2  Str.  1167.  (8)  2  W.  BI.  720 
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Nbwtoh  In  Wilmot  v.  Butler,  cited  in  the  Anonymotis  (i)  case,  the  same  rule 
Boodle.  is  laid  down  without  qualification,  Sparkesv.  Bell  (2)  and  Beynon  v. 
Jones  (8)  also  show  that  the  ca.  aa.  may  issue  against  the  wife  upon 
a  judgment  against  her  and  her  husband  for  a  cause  of  action 
accruing  before  coverture :  in  those  cases  the  Court  held  that  the 
wife  was  not  entitled  to  be  discharged.  No  distinction  in  this 
respect  can  be  shown  between  the  cases  of  plaintiffs  and  defendants. 
Stat.  28  Hen.  VIII.  c.  15,  s.  1(4),  giving  costs  to  defendants,  is  extended 
by  stat.  4  Jac.  I.  c.  8,  s.  2  (4),  to  all  actions  wherein  plaintiff  or  de- 
mandant might  have  costs.  Here  the  execution  for  costs  would  have 
been  on  behalf  of  both  plaintiffs,  if  they  had  succeeded.  In  Hood 
V.  Matthews  (6),  though  there  was  a  conditional  order  for  the  dis- 
charge, the  arrest  must  have  been  considered  legal,  otherwise  the 
[  *96}  ]  discharge  must  have  been  granted  of  course.  *In  Ferguson  v.  Clay- 
worth  (6)  the  Court  refused  to  discharge  the  wife.  In  Reg.  v.  John- 
son (7)  a  married  woman  was  prosecutrix  in  the  Ecclesiastical  Court, 
and  obtained  a  writ  de  contumace  capiendo,  which  was  set  aside  by 
this  Court  with  costs  to  be  paid  by  the  prosecutrix;  and,  on  her  non- 
payment, an  attachment  was  granted  against  her,  absolute  in  the 
first  instance.  It  is  true  that  she  had  prosecuted  by  herself  in  the 
Ecclesiastical  Court :  but  she  might,  in  contemplation  of  law,  and 
in  fact,  have  done  this  under  her  husband's  controul.  In  the  Matter 
of  Ruth  Cope  (8)  is  a  very  strong  case  to  the  same  effect.  The  argu- 
ment urged  on  the  other  side  as  to  hardship  cannot  be  supported. 
The  Court  will  not  presume  that  the  husband  will  join  the  wife 
improperly :  he  would  incur  a  liability  on  his  own  part ;  and  she 
acquires  a  right  to  the  damages  if  the  action  succeeds.  If  the  argu- 
ment on  the  other  side  were  valid,  it  would  show  that  the  judgment 
ought  not  to  be  for  or  against  the  two. 

(Lord  Dbnman,  Ch.  J. :  Or  that  the  husband  ought  to  sue  or  be 
sued  singly.) 

The  passage  cited  from  8  Bl.  Com.  414.  is  not  warranted  by  the 
authorities :  and  it  is  admitted  on  the  other  side  that  the  doctrine 
laid  down  by  Blackstone  cannot  be  altogether  supported,  inasmuch 
as  it  is  allowed  that  the  capias  will  issue  against  the  wife  in  the  case 
of  her  personal  misbehaviour  during  coverture. 

(1)  3  Wile.  124.  (5)  2  Dowl.  P.  C.  149. 

(2)  8  B.  &  C.  1.  (6)  6  Q.  B.  269. 

(3)  15  M.  &  W.  566.  (7)  5  Q.  B.  835. 

(4)  Bepealed  by  46  &  47  Vict.  c.  49,  (8)  5  Q.  B.  336,  note  (6). 
fi.  3. 
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(CoLESiDOB,  J. :  That  passage  is  cited  by  Mr.  Atkinson,  in  bis  Nawroir 
Practical  Treatise  on  Sberiff-Law  (i) :  and  be  adds,  in  a  note,  boodlb. 
**  English  wives  mast  not  suppose  this  last  sentence  to  be  law.") 

The  Anonymous  (2)  *case  in  Cro.  Car.,  which  Blackstone  cites,  is  con-  [  *^®^  1 
tradicted  (as  has  been  pointed  out)  by  a  case  in  the  same  volume  of 
reports,  Mayo  v.  Cogshill  (a),  and  is  also  inconsistent  with  Hales  v. 
White  (4).  The  cases  as  to  the  entry  of  the  caj)iatur  jyro  fine  are 
inapplicable  :  that  proceeding  is  abolished  by  stat.  5  &  6  W.  &  M. 
c.  12  (5) :  and  the  rules  as  to  a  ca.  sa.  cannot  rest  upon  the  same 
principles.  It  appears  that  the  arrest  of  a  feme  covert  even  on  a 
capias  ad  respondendum  was  not  absolutely  illegal :  Anonymous  (6)  case 
in  Wilson,  Hoad  v.  Mattlieivs  (7),  Robarts  v.  Mason  (8) :  when  she 
was  discharged,  common  bail  was  put  in  for  her.  In  Doctor 
Hussey's  case  (9)  the  question  was  as  to  the  judgment,  not  as  to  the 
mode  of  enforcing  it.  If  the  plaintiff  be  right,  there  might  have 
been  an  action  in  every  case  in  which  application  has  been  made  to 
discharge  ^feme  covert. 

Atlierton,  in  reply : 

If  it  be  material  whether  the  feme  had  separate  property  or  not, 
the  fact  that  she  had  should  have  been  averred:  primd facie  she 
has  none.  The  declaration  charges  that  the  defendant  knew  of  the 
marriage ;  which  is  not  traversed.  To  say  that  the  writ  conforms 
with  the  judgment  is  to  assume  the  question  :  the  plaintiff  contends 
that  a  judgment  against  husband  and  wife  does  not  warrant  a  ca,  sa. 
against  the  two.  The  argument  that  the  writ  should  be  disputed 
by  bringing  error  rests  on  a  fallacy :  the  writ  is  not  part  of  the 
judgment,  which  is  the  language  of  the  *Court  immediately  after  [  *9^5  J 
the  consideratum  est,  and  merely  awards  that  the  defendants  shall 
recover  costs  against  the  plaintiffs.  The  suing  out  of  the  writ  is 
the  act  of  the  party.  Suppose  a  ca.  sa.  were  sued  out  against  A., 
B.  and  C.  on  a  judgment  against  A.  and  B.  only  :  would  C.  be  put 
to  a*  writ  of  error  before  he  could  bring  an  action  for  being  arrested? 
Almost  all  the  authorities  cited  in  support  of  the  ca.  sa.  rest  upon 
the  wife  having  been  personally  implicated :  in  no  one  does  it 
appear  that  the  fact  was  otherwise. 

(1)  P.  434,  2nd  ed.  59  b  ;  Lyndsey  v.  Clerke,  6  Mod.  285. 

(2)  Cro.  Car.  513.  (6)  3  Wils.  124. 

(3)  Cro.  Car.  406.  (7)  2  Dowl.  P.  C.  149,  150. 

(4)  Cro.  Jac.  203.  (8)  1  Taunt.  254. 

(5)  [Repealed  by  S.  L.  R.  Act,  1867.]  (9)  9  Co.  Eep.  71  b. 
See  Beeeher^i  case,  8  Co.  Bep.  dS  a, 
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Nbwton      Lord  Denman,  Ch.  J. : 

V, 

Boodle,  This  case  has  been  most  ably  argued :  but  we  entertain  no  doubt. 

The  question  is,  whether,  under  stat.  28  Hen.  VIII.  8.  c,  15,  s.  1  (i), 
a  ca.  m.  should  go  for  the  defendants'  costs  against  a  husband  and 
wife  suing  jointly.  As  I  read  the  statute,  the  same  remedy  is  given 
for  plaintiffs  as  defendants.  Mr.  Atherton  says  that  a  Jeme  covert 
who  is  plaintiff  has  not,  in  effect,  any  remedy  on  the  judgment  if 
the  action  succeeds,  and  therefore  ought  not  to  be  personally  liable 
if  it  fails.  But,  in  truth,  the  position  of  the  co-plaintiff  is  the  same 
as  that  of  the  co-defendant.  Then,  what  was  the  position  of  9^  feme 
covert^  co-defendant  with  her  husband,  at  common  law  ?  Blackstone 
having  expressed  the  opinion  which  has  been  cited,  we  cannot  wonder 
that  some  doubt  has  arisen.  But  that  doubt  is  quite  removed  upon 
a  closer  examination.  He  cites  an  Anonymous  (2)  case  from  Cro.  Car., 
which  is  not  very  satisfactory,  and  a  little  contradictory.  It  appears 
from  the  report  that  a  battery  was  done  by  the  feme  alone,  but  both 
baron  and  feme  were  found  Guilty  (one  does  not  quite  see  how) ; 
[  *964  J  and  that  it  was  resolved  that  *a  quod  capiatur  (that  is  a  capiaturpro 
Jine^  not  a  ca,  sa.)  should  be  entered  against  the  baron  only.  It  is 
extraordinary  that  Blackstone  should  have  overlooked  the  case  of 
Mayo  V.  CogshiU  (h)  in  the  same  volume  of  Croke,  and  also  the  case 
of  Roberts  v.  Andreivs  (4)  reported  by  himself.  In  Mayo  v.  CogshUl  (3) 
the  judgment  was  reversed  upon  another  ground ;  but  the  Secondary 
reported  in  favour  of  the  entry  quod  capiatur,  almost  in  the  same 
terms  as  those  in  which  the  Clerk  of  the  Crown  and  Secondary 
reported,  in  the  Anonymous  (2)  case,  in  favour  of  the  capitUur 
against  the  baron  only.  But  in  Roberts  v.  Andrews  (4)  reported  as 
Anonymous  (si)  in  Wilson)  the  question  was  much  gone  into:  and 
the  result  appears  to  be  that  the  Court  will  interfere  in  the  case 
of  arrest  on  mesne  process,  but  not  in  the  case  of  arrest  in  execution. 
In  the  late  case  in  the  Exchequer,  Beynon  v.  Jones  (6),  the  law  was, 
I  think,  laid  down  quite  corrrectly  :  and  it  is  there  said  that  **  the 
whole  practice  of  discharging  married  women,  who  are  in  lawful 
custody  on  a  ca.  sa,,  is  of  very  recent  date,  and  certainly  appears  to 
rest  on  no  principle  whatever;"  but  that,  in  modern  times,  the 
Courts  have  assumed  the  right  of  discharging  a  married  woman  if 
she  has  no  separate  property.    What  the  Courts  have  said  is,  that 

(1)  Eepealed  by  46  &  47  Vict.  c.  49,  (4)  2  W.  Bl.  720. 
8. 3.  (5)  3  Wils.  124. 

(2)  Cro.  Car.  513.  (6)  15  M.  &  W.  566. 

(3)  Cro.  Car.  406. 
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8he  shall  not  be  discharged  where  it  appears  that  she  has  separate  Nbwton 
property  of  her  own ;  that  is,  substantially ;  for  by  strict  law  she  boodlx. 
can  have  none.  It  does  not  follow  from  this  that  she  is  to  be  dis- 
charged where  it  is  not  proved  that  she  has  such  property.  Here, 
however,  the  question  is  whether  the  wife  is  to  be  taken  at  all.  An 
old  case  ^was  cited  from  1  Bol.  Abr.  220,  tit.  Amercement  (C),  pi.  5,  [  *^^  ] 
which  it  is  not  easy  to  reconcile  with  other  cases.  For,  as  my 
brother  Pattbson  asked,  how  does  the  confession  of  an  ouster,  where 
the  justification  fails,  differ  from  the  case  of  personal  violence  by  the 
wife,  in  which  case  she  may  be  taken  ?  It  appears  to  me  that  it 
might  possibly  be  a  reasonable  principle  to  hold  that  the  wife  should 
not  be  taken  at  all,  inasmuch  as  the  husband  influences  all  her 
proceedings.  But  that  principle  would  go  the  length  of  not  even 
making  her  a  party  to  an  action ;  for  which  nobody  contends.  She 
certainly  has  a  direct  interest  in  the  suit ;  for  the  remedy,  if  her 
husband  died,  would  survive  to  her.  Whether  the  law  on  the  point 
now  in  question  be  wise,  or  whether  it  would  have  been  better  to 
confine  the  liability  to  the  husband  entirely,  is  not  now  under  con- 
sideration. The  husband  is  supposed  to  protect  his  wife  effectually 
in  a  proceeding  the  benefit  of  which  would  survive  to  her.  In  all 
cases,  therefore,  the  right  to  arrest  the  wife  is  recognised.  If  arrested 
on  mesne  process,  she  is  bailed :  but  bail  is  an  arrest ;  the  practice 
therefore  proves  the  legality  of  the  arrest.  When  we  talk  of  the  wife 
being  a  meritorious  cause  of  action,  we  are  not  discussing  whether 
her  conduct  be  good  or  bad,  but  whether  the  merits  of  the  action 
appertain  to  her  or  not:  and  that  we  cannot  always  go  into. 
Various  cases  may  be  put :  very  often  the  wife  may  really  have 
set  the  action  in  motion,  may  be  the  party  beneficially  interested 
in  the  result,  may  have  been  guilty  of  improper  conduct :  but,  as 
it  is  impossible  to  examine  such  questions  in  every  instance,  the 
law  is,  generally,  that  she  is  liable  to  be  taken  in  execution  where 
she  and  her  husband  are  joint  parties  in  an  action,  *and  fail.  [  *966  ] 
We  feel  no  doubt  upon  the  point,  and  should  not  be  justified  in 
raising  any. 

Patteson,  J. : 

I  agree  that  there  is  no  doubt  on  this  question.  It  comes  to  this : 
whether  a  married  woman,  when  defendant  jointly  with  her  husband, 
is  liable  to  be  taken  in  execution ;  and,  then,  whether  the  statute 
23  Hen.  VHI.  c.  15,  s.  1,  gives  the  defendant  the  same  remedy 
against  her  when  she  is  plaintiff  jointly  with  her  husband.    That 
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NswTOK      she  is  liable  when  defendant,  is  a  position  against  which  there  is  no 
Boodle.      authority  except  8  Bl.  Com.  414,  and  the  Anonymous  (i)  case  in 
Croke.    But  that  case  related  merely  to  a  capiatur  pro  fine.  Where- 
ever  the  husband  is  joined  for  conformity,  the  pleadings  show  that 
the  action  relates  to  the  wife.     Thus,  if  a  declaration  in  debt  were 
framed  against  husband  and  wife,  upon  a  debt  owing  from  the  wife 
dum  sola,  the  issue  denying  the  debt  would  be  whether  the  wife  was 
indebted.     I  do  not  see  how,  in  an  action  against  husband  and  wife 
for  an  assault,  there  could  be  a  plea  upon  the  record  that  the  hus- 
band was  Not  guilty,  except  in  the  single  case  of  husband  and  irife 
having  joined  in  the  assault.     There  is  no  question  that,  when  the 
husband  and  wife  are  joint  defendants,  both  may  be  taken.    I  really, 
therefore,  cannot  see  what  doubt  there  can  be  here.    There  is  indeed 
a  distinction  in  the  case  of  mesne  process :  there  the  wife  used  to  )>e 
discharged  on  putting  in  common  bail ;  but  the  husband  had  to  put 
in  special  bail  for  himself  and  his  wife.    That  shows  that  her  arrest 
was  not  illegal.    Much  less  then  can  the  arrest  be  illegal  in  execu- 
[  •se?]      tion,  where  the  judgment  is  against  the  two.     Beally  that  is  *the 
whole  point,       Stat.  28  Hen.  VIII.   c.  15,  s.  1,  provides  that  the 
defendant  shall  have  judgment  for  costs.     Mr,  Atherton  contends 
that,  because  the  wife  *  at  common  law  could  not  be  taken  under  a 
capiatur  pi'o  Jalso  damore,  she  cannot  be  arrested  under  the  substi- 
tuted process  for  costs.  But  I  do  not  find  that  the  words  of  the  statute 
bear  this  out :   they  are  quite  general,  and  give  to  defendants  the 
same  remedy  as  plaintiffs  have.     Now  what  remedy  would  husband 
and  wife,  when  joint  plaintiffs,  have,  if  they  succeeded  ?    A  ca.  sa. 
or  B,fi.  fa.    If  the  action  would  have  survived  to  the  wife  (which  is 
conceded),  supposing  the  plaintiffs  to  have  been  successful,  why 
should  she  not  be  liable  where  they  fail?    Mr.  Atlurton  says  that 
the  husband  would  have  all  the  fruits  of  the  judgment.     No  doubt 
he  might  take  them,  as  he  might  any  property  of  the  wife :  hei- 
interest  in  the  judgment  is  therefore  the  same  as  in  any  property. 
So  I  do  not  see  what  doubt  there  can  be.    In  Hoad  v.  Matthews  (2) 
I  tried  to  find  a  case  reported  on  the  point,  but  could  not :  and,  as 
the  counsel  who  have  now  looked  into  the  question  so  diligently 
have  not  found  any,  I  presume  there  is  none :  I  did  not,  however, 
mean  to  express  a  doubt.    The  case  itself  is  no  authority ;  because 
the  application  there  was,  not  to  discharge  the  party  because  of  the 
illegality  of  the  process,  but  to  discharge  from  custody  which  was 
legal.     The  only  question  was,  whether  the  wife  had  any  separate 
(1)  Cro.  Car.  613.  (2)  2  DowL  P.  C.  149. 
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property  to  her  own  use  ;  and  she  was  discharged.    But  that  is     Kswton 

xoatter  of  indulgence  rather  than  law.     It  is  now  attempted  to  infer      boodlb. 

from  this  that  such  an  arrest  is  illegal;  but  that  consequence 

by  no  means  follows.     *I  am  of  opinion  that  the  writ  properly      [  ♦qgs  ] 

follows  the  judgment,  in  accordance  with  stat.  28  Hen.  VIII. 

c.  15,  s.  1  (1). 

CoLEBinoE,  J.: 

I  am  entirely  of  the  same  opinion.  It  appears  that  there  has 
been  a  judgment  in  the  Common  Pleas  for  costs  against  husband 
and  wife,  under  which  the  wife  has  been  arrested.  The  question  is, 
whether  that  arrest  is  justified.  It  is  true,  in  one  sense,  that  this 
depends  on  stat.  28  Hen.  YIII.  c.  16,  s.  1  (i) ;  that  is,  the  statute  gives 
the  same  remedy  to  defendants  as  to  plaintiffs ;  but  I  confess  that  I 
do  not  see  how  the  statute  is  important  in  any  other  sense.  As  far  as 
it  furnishes  any  inference,  it  seems  to  me  to  be  against  the  plaintiff; 
for,  if  there  be  anything  in  the  argument  that  at  common  law  a,  feme 
covert  could  not  be  taken  under  a  capiatur  pro  Jim  when  plaintiff, 
the  statute  gets  rid  of  that  by  giving  the  defendant  the  same  pro- 
cess and  execution  as  the  plaintiff  would  have  had  if  successful. 
I  have  said  so  much,  in  order  to  dispose  of  a  point  to  which,  as  it 
seems  to  me,  more  importance  has  been  given  than  it  deserves. 
Now  we  have  no  precedent  of  any  action  of  tliis  sort,  successful  or 
unsuccessful.  That  circumstance  sometimes  proves  much  and 
sometimes  little  :  but  here  it  is  of  immense  importance.  The  books 
are  full  of  applications  to  discharge  femes  corert,  some  successful 
and  some  unsuccessful,  but  both  equally  proving  that  no  action  was 
ever  contemplated.  It  is  impossible  that,  where  the  Courts  have 
rejected  such  applications,  they  could  have  meant  that  the  custody 
was  illegal  and  that  yet  the  party  was  to  be  detained.  I  was  anxious, 
therefore,  to  see  how  counsel  would  shape  the  argument.  It  is  not 
asserted  that  the  arrest  is  in  all  cases  illegal ;  *for  it  seems  to  be  [  *969  ] 
admitted  that  the  writ  may  constitute  a  justification  to  the  sheriff  or 
party  acting.  But  it  is  said  that  the  writ  is  issued  improperly.  It 
is  admitted  that  the  wife  may  sometimes  be  so  personally  mixed  up 
in  the  action  as  to  make  the  issuing  the  writ  proper  :  but  it  is  said 
that,  where  she  has  not  caused  the  action  to  be  improperly  brought, 
there  the  ca.  sa.  cannqt  issue  against  her.  But  think  how  incon- 
venient such  a  rule  would  be.    When  an  application  was  made  on 

(1)  Bepealed  by  46  ft  47  Vict.  c.  49,>.  3. 
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Newtok  aflSdavifc,  we  might  indeed  easily  inquire  into  such  points :  but  I  do 
BooDLB.  1^0^  B^^  ^^^  ^^^  ^^^  determine  a  question  of  strict  legality  upon  such 
grounds.  The  result,  therefore,  to  which  I  come,  is  that  there  is  no 
real  ground  for  considering  the  writ  illegal.  There  is  a  rule,  all  but 
universal,  that  the  writ  must  follow  the  judgment :  it  would  be  idle 
to  cite  authorities  to  establish  this.  Yet  the  argument  for  the 
plaintiff  breaks  in  upon  it,  and  seeks  to  show  that  the  writ  ought 
not  to  conform  to  the  judgment,  on  what  I  may  call  a  fanciful  test, 
ingeniously  suggested.  There  seems  to  me  to  be  no  ground  for 
this  action. 

WlOHTMAN,  J. : 

In  Mr.  Athcrton's  very  ingenious  argument,  it  was  suggested  that 
the  process  was  void,  and  therefore  the  party  executing  it  liable  to 
action  :  and  I  do  not  see  how  he  could  contend  for  less.  For,  if  the 
process  be  merely  irregular,  the  remedy  is  to  set  it  aside.  But  it  is 
said  that  the  writ,  as  far  as  regards  the  wife,  is  wholly  void,  and 
that  a  ca.  aa.  does  not  lie  against  her  where  she  is  not  the  meri- 
torious cause  of  action.  In  the  early  part  of  the  argument,  there  was 
an  attempt  to  contend  that  a  ca.  sa.  would  not  lie  against  husband 
[  *970  J  and  wife  at  all :  but  afterwards  it  was  conceded,  ^as  it  must  be  on 
innumerable  authorities,  that  it  might  lie  where  they  are  defen- 
dants :  then  a  distinction  was  taken,  that  a  ca.  sa.  would  go  against 
the  wife,  when  defendant,  only  where  she  had  incurred  some  degree 
of  culpability  ;  whereas,  when  she  was  plaintiff,  she  might,  though 
entirely  innocent,  be  made  amenable  for  costs  by  her  husband 
bringing  an  action  which  she  could  not  prevent.  Now,  indepen- 
dently of  the  difficulty  of  ascertaining  whether  or  not  the  wife  was  so 
answerable,  the  words  of  stat.  23  Hen.  VIII.  c.  15,  s.  1,  appear  to 
me  to  have  very  great  weight.  The  statute  in  all  cases  gives  the 
same  remedy  to  defendants  as  plaintiffs  have.  It  is  said,  whether 
correctly  or  not,  that  before  the  statute  there  could  not  be  a  capiatur 
pro  fine  against  the  wife  :  and,  no  doubt,  as  to  this,  there  appears  to 
be  a  distinction  between  the  cases  of  plaintiffs  and  defendants.  It 
may  be  that  the  statute  was  framed  so  as  to  avoid  this  difficulty, 
and  therefore  in  general  terms  made  the  remedies  correlative. 
And,  as  to  the  other  ground,  I  do  not  feel  warranted  in  allow- 
ing the  practical  distinction.  In  some  cases,  it  may  be  that 
the  wife  has  a  greater  interest  than  the  husband :  she  always 
must  have  some,  so  that  her  cause  of  action  will  survive:  she 
is  therefore  a  meritorious  cause  of  the  action,  and  has  a  direct 
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personal  interest  daring  the  coverture.  Without  going  through  nbwton 
the  other  points,  I  think  the  judgment  here  must  be  for  the  boodlb. 
defendants. 

Judgment  for  defendants. 


SIB  EICHABD  DOBSON  and  JOHN   SUTTON  ^f*^'- 

April  28,  27. 

V.  BLACKMORE.  i847. 

Jan.  2C. 
(9  Q.  B.  991—1004 ;  S.  C.  16  L.  J.  Q.  B.  233  ;  11  Jur.  556.)  

A  count  in  case,  stating  that  plaintiff  was  possessed  of  a  messuage  L  ^^^  J 
abutting  on  a  public  navigable  river,  and  by  reason  thereof  was  accustomed 
and  of  right  entitled  to  have  free  use  and  navigation  of  the  river,  for  the 
purpose  of  passing  in  boats  and  conveying  goods  to  the  messuage,  and 
convenient  access  to  the  messuage  from  the  river,  but  that  defendant  fixed 
barges,  planks,  &c.,  in  the  part  of  the  river  near  the  messuage,  and  kept 
and  continued  the  same,  and  thereby  hindered  plaintiff  from  having  the  h*ee 
use  of  the  river,  and  passing  in  boats  and  conveying  goods  to  and  from  the 
messuage,  and  plaintiff  was  thereby  put  to  expense  in  endeavoiuing  to 
remove  the  obstructions,  and  was  obliged  to  convey  the  goods  in  a  longer 
and  more  inconvenient  route,  is  good,  as  sufficiently  showing  a  particular 
injury  to  the  individual 

But,  if  the  jury  negative  actual  damage  generally,  the  plaintiff  cannot 
have  judgment  even  on  the  good  counts. 

A  count  stating  plaintiff  to  be  reversioner  of  premises,  occupied  by  his 
tenants,  and  abutting  on  a  public  navigable  river,  and  that  plaintiff  and 
all  the  liege  &c.  were  accustomed  of  right  to  have  free  navigation  and 
passage  on  the  river  for  boats  &c.,  and  plaintiff  was  accustomed  of  right  to 
have,  for  the  enjoyment  of  the  premises  by  his  tenants,  free  use  and 
navigation  of  that  part  of  the  river  near  to  the  same,  and  free  passage  for 
all  persons  in  boats  to  approach  the  same,  and  pass  to  the  premises  from 
the  river,  and  unload  the  boats  on  the  premises,  without  obstruction ;  but 
that  defendant  fixed  barges,  planks,  &c.  in  the  part  of  the  river  near  the 
premises,  and  thereby  obstructed  the  use  and  navigation  of  that  part,  and 
hindered  persons  from  passing  to  the  premises  from  the  river,  and  hindered 
the  unloading  of  boats  on  the  premises,  and  by  means  thereof  plaintiff 
was  injured  in  his  reversionary  intei-est,  is  bad  in  arrest  of  judgment,  as 
not  showing  a  damage  to  the  reversionary  interest. 

Case.  The  first  count  of  the  declaration  stated  that,  before  and 
at  the  time  of  the  committing  &c.,  a  messuage  and  premises,  with 
the  appurtenances,  situate  at  Greenwich,  in  Kent,  and  adjoining  to 
and  abutting  upon  a  navigable  river,  to  wit  the  river  Thames,  were 
in  the  possession  and  occupation  of  a  certain  person,  to  wit  one 
Henry  Bichard  Ghappell,  as  tenant  thereof  to  plaintiffs,  the  reversion 
thereof  then  and  still  belonging  to  plaintiffs  :  that,  before  &c.,  and 
at  all  times,  plaintiffs  and  all  other  the  liege  &c.  were  accustomed 
to  have,  and  of  right  ought  to  have  had,  free  passage  and  niavigation 
in  and  upon  the  said  river  for  their  ships,  vessels,  barges,  lighters 
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DoBsoN       and  boats ;  and  plaintiffs  were  also  accustomed  to  have,  and  ought 
Blaokhobe.    to  have  had,  and  of  right  to  have,  for  the  due  occupation  and  enjoy- 
ment of  the  said  messuage  and  premises,  with  the  appurtenances, 

[  '^^s  ]  by  their  said  tenant,  and  for  the  benefit  *and  advantage  of  the  said 
messuage  and  premises,  the  full  and  free  use  and  navigation  of  that 
part  of  the  said  river  which  is  near  to  the  said  messuage  and 
premises,  and  free  and  open  passage  for  all  persons,  in  boats,  barges 
and  other  vessels,  to  approach  and  pass  to  the  ^aid  messuage  and 
premises  from  and  out  of  the  said  river,  and  also  to  depart  and  pass 
from  the  said  messuage  and  premises  to  and  into  the  said  river,  and 
to  load  and  unload  their  boats,  barges  and  other  vessels  at  and  upon 
the  said  messuage  and  premises,  without  the  hindrance  or  obstruc- 
tion of  any  person  or  persons  whatsoever:  yet  defendant,  well 
knowing  &c.,  but  contriving  &c.  to  injure  and  aggrieve  plaintiffs  in 
their  said  reversionary  estate  and  interest  of  and  in  the  said  messuage 
and  premises  iirith  the  appurtenances,  whilst  the  same  were  so  in 
the  possession  and  occupation  of  the  said  tenant  as  such  tenunt 
thereof  to  plaintiffs  as  aforesaid,  and  whilst  the  plaintiffs  were  bo 
interested  therein,  to  wit  on  9th  April,  1842,  and  on  divers  other 
days  &c.,  wrongfully  &c.,  and  without  the  leave  &c.  of  plaintiffia, 
placed  and  fixed,  in  and  upon  the  said  river  Thames,  and  in  and 
upon  that  part  thereof  which  is  near  to  the  said  messuage  and 
premises,  divers  barges,  planks,  rafters,  timbers,  chains,  cables, 
irons,  ropes  and  other  materials,  and  wrongfully  and  unlawfully 
kept  and  continued  the  same  so  there  placed  and  fixed,  for  a  long 
space  of  time,  to  wit  thence  hitherto ;  and  thereby  during  all  that 
time  defendant  wrongfully  and  unlawfully  hindered  and  obstructed 
the  use  and  navigation  of  that  part  of  the  river  which  is  near  to  the 
said  messuage  and  premises  as  aforesaid,  and  hindered  and  prevented 
the  passage  of  divers  persons  desirous  of  passing  to  the  said  messuage 

[  "993  ]  and  premises  from  and  out  of  the  said  *river,  and  to  and  into 
the  said  river  from  the  said  messuage  and  premises;  and  also 
thereby  hindered  and  prevented  the  loading  and  unloading  of 
divers  boats  &c.,  at  and  upon  the  said  messuage  and  premises: 
and  by  means  of  the  said  several  premises  plaintiffs  have  been 
and  are  greatly  injured  and  aggrieved  in  their  said  reversionary 
estate  and  interest  of  and  in  the  said  messuage  and  premises 
with  the  appurtenances,  so  in  the  possession  and  occupation 
of  the  said  H.  B.  C,  as  tenant  thereof  to  the  plaintiffs,  as 
aforesaid. 

The  2nd,  8rd,  4th,  5th  and  6th  counts  were  for  similar  injuries  to 
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the  reversionary  interest  of  the  plaintiffs  in  other  premises,  in  the      Dobsok 
occupation  of  other  tenants  respectively.  Blaokhore. 

7th  count.  That,  before  and  at  the  time  of  the  committing  the 
grievances  next  mentioned,  plaintiffs  were  lawfully  possessed  of  a 
certain  other  messuage  and  premises,  with  the  appurtenances, 
situate  at  Greenwich  aforesaid,  in  the  county  aforesaid,  adjoining  to 
and  abutting  upon  the  said  river  Thames,  being  such  public  navigable 
river  as  aforesaid ;  and  by  reason  thereof  plaintiffs,  before  and  at 
the  time  of  the  committing  &c.,  and  at  all  times,  were  accustomed, 
and  of  right  entitled,  to  have,  and  still  of  right  ought  to  have,  full 
and  free  use  and  navigation  of  the  said  river,  for  the  purpose  of 
passing  and  repassing  thereon  in  boats,  &c.,  and  of  conveying  their 
servants,  goods  and  merchandise  to  and  from  the  said  last  mentioned 
messuage  and  premises,  and  also  convenient  access  to  the  same 
messuages  and  premises  from  the  said  river,  from  time  to  time  and 
at  all  times,  for  the  necessary  and  beneficial  occupation  and  enjoy- 
ment of  the  same.    Nevertheless,  defendant,  well  knowing  &c.,  but 
contriving  &c.,  heretofore,  *to  wit  on  9th  November,  1842,  and  on       [  ^994  ] 
divers  other  &c.,  wrongfully  &c.,  and  without  the  leave  &c.,  placed 
and  fixed  in  and  upon  the  said  river  Thames,  and  in  and  upon  that 
part  thereof  which  is  near  to  the  last  mentioned  messuage  and 
premises,  divers  barges,  planks,  &c.,  and  other  materials,  and 
wrongfully  &c.  kept  and  continued  the  same  so  there  placed  and 
fixed  for  a  long  space  of  time,  to  wit  thence  hitherto  &c.,  and  thereby, 
during  all  the  time  last  aforesaid,  defendant  wrongfully  and  unlaw- 
fully hindered  and  prevented  plaintiffs  from  having  the  full  and  free 
use  and  navigation  of  the  said  river,  and  from  passing  and  repassing 
thereon  to  and  from  the  said  last  mentioned  messuage  and  premises 
in  boats  &c.,  and  from  conveying  their  servants,  goods  and  mer- 
chandise, from  time  to  time,  to  and  from  the  said  messuage  and 
premises,  and  from  occupying  and  enjoying  the  same  in  so  convenient 
and  beneficial  a  manner  as  they  otherwise  might  and  would  have 
done :  and  by  reason  of  the  premises  last  aforesaid  plaintiffs  have 
been  put  to  great  trouble  and  expense  in  and  about  the  convey- 
ance of  their  servants,  goods  and  merchandise,  and  in  and  about 
endeavouring  to  remove  the  said  obstructions  &c. 

The  8th  count  was  for  similar  injuries  to  plaintiffs  in  respect  of 
their  possession  and  occupation  of  other  premises:  averring,  as 
damage,  that  thereby  defendant,  then  and  during  all  the  time  last 
aforesaid,  hindered  and  prevented  plaintiffs  from  having  the  full 
and  free  use  and  navigation  of  the  said  river  for  the  purposes  last 
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DoBBON  aforesaid,  and  from  conveying  to  and  from  their  said  several  mes- 
Blaokmore.  sQ&gos  ^^^  premises  last  mentioned,  in  their  boats,  barges  and  other 
vessels,  divers  of  their  servants  and  divers  goods  and  merchandise, 
[  •Qdb  ]  which  were  *then  necessary  for  the  due  and  convenient  use  and 
enjoyment  of  the  same  several  messuages  and  premises  respectively, 
and  divers  materials  and  other  things  which  were  then  requisite  for 
the  due  repair  and  maintenance  of  the  same  messuages  and  premises 
respectively :  and,  by  reason  thereof,  plaintiffs  were  then  not  only 
greatly  impeded  and  hindered  in  the  due  occupation  and  enjoyment 
of  the  same  messuages  and  premises  respectively,  but  were  also 
forced  and  compelled  to  carry  and  convey  their  said  servants  and 
their  said  goods  and  merchandise,  and  their  said  materials,  and 
other  things,  by  land,  and  by  another  and  longer  and  more  circuitous 
and 'inconvenient  route;  and  were  also  put  to  great  trouble  and 
expense,  to  wit  &;c.,  in  and  about  the  last  mentioned  carriage  and 
conveyance,  and  in  and  about  endeavouring  to  remove  the  obatrnc- 
tions  so  wrongfully  &c. ;  and  have  been  and  are  thereby  otherwise 
greatly  injured  &c.    « 

There  was  a  9th  count,  on  which  nothing  turns. 

Pleas :  1.  Not  guilty. 

2.  To  the  first  count,  denying  the  possession  of  the  tenant 
alleged  in  the  declaration. 

8.  To  the  same,  denying  that  plaintiffs  were  accustomed  to  have, 
and  ought  to  have  had,  the  full  and  free  use  and  navigation  of  that 
part  of  the  said  river  which  is  near  the  said  messuage,  &c.,  and 
free  and  open  passage  for  all  persons  &c.,  for  the  due  occupation 
of  the  said  messuage  &c. ;  modo  et  forma. 

4,  5,  6,  7,  8.  To  the  second,  third,  fourth,  fifth  and  sixth  counts, 
respectively,  similar  pleas  to  the  third. 

9.  To  the  seventh  count,  denying  the  right  of  the  plaintiffs  to  the 
navigation  of  the  river  for  the  beneficial  occupation  of  the  premises^ 
7n()do  et  forma. 

[  996  ]  10.  To  the  eighth  count,  a  plea  denying  the  possession  of  the 

plaintiffs. 

11.  To  the  eighth  count,  a  plea  like  the  ninth. 

Issues  were  joined  on  all  these  traverses. 

There  were  also  pleas  to  the  ninth  count:  but  on  this  count 
plaintiff  entered  a  nolle  proseqvi. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Surrey  Spring 
Assizes,  1845,  the  defendant  was  proved  to  have  taken  a  part  in 
causing  the  obstruction,  which  consisted  of  a  floating  wharf,  whereby 
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access  to  the  premises  in  qaestion  from  the  river  was  obstructed  ;  Dobbon 
and  evidence  was  given  of  inconvenience  occasioned  thereby  to  the  blaokmobb. 
occupiers  of  the  houses.  It  was  objected,  on  behalf  of  the  defen- 
dant, as  to  the  counts  on  the  reversionary  interest,  that  no 
permanent  obstruction,  or  other  injury  to  the  reversion,  was 
shown ;  and,  as  to  the  counts  on  the  possessory  interest,  that  the 
plaintiffs  were  not  shown  to  have  been  actually  damaged.  The 
Lord  Chief  Justice  reserved  leave  to  move  to  enter  a  verdict  for 
the  defendant,  and  directed  the  jury  to  find  for  the  plaintiffs  on  the 
first  six  counts  if  they  considered  the  erection  to  be  a  permanent 
injury,  and  on  the  seventh  and  eighth  counts  if  they  thought  it 
proved  that  the  plaintiffs  were  actually  injured.  The  jury  found 
for  the  plaintiffs  on  all  the  issues,  with  one  shilling  damages, 
saying,  in  answer  to  a  question  from  his  Lordship,  that  they  thought 
no  actual  damage  had  been  suffered  by  the  plaintiffs  in  respect  of 
their  possessory  interest,  and  that  there  was  no  evidence  as  to  the 
amount  of  the  injury  complained  of  in  the  first  six  counts. 

In  Easter  Term,  1845,  Shee,  Serjt.  obtained  a  rule  niti  to  enter  a 
verdict  for  the  defendant,  or  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence,  *or  for  an  arrest  of  judgment,  or       [  *997  ] 
for  a  venire  de  novo.    In  Easter  Term,  1846, 

ChanneU,  Serjt.  and  Badeley  showed  cause  (i) : 

The  objection  taken  to  the  counts  on  the  possessory  interest  is, 
that  the  damage  sustained  by  the  plaintiffs  to  that  interest  is  sus- 
tained by  them  in  common  with  all  the  public :  that  the  injury 
therefore  is  in  the  nature  of  a  public  nuisance ;  and  that,  no  damage 
of  a  special  kind  to  themselves  being  shown,  the  plaintiffs  cannot 
recover.  And  this  objection  is  taken  both  in  the  form  of  a  motion 
to  enter  a  verdict  for  the  defendant  and  also  in  arrest  of  judgment. 
But  in  Rose  v.  Groves  (2)  it  was  held  that  an  action  on  the  case  lay 
for  a  similar  obstruction,  particular  damage  to  the  plaintiff  being 
proved ;  although  that  damage  was  in  point  of  fact  similar  in  its 
nature  to  that  which  all  the  public  sustained  thereby.  Such  damage 
is  of  a  special  kind,  in  the  sense  in  which  that  word  is  used  in 
Chichester  v.  Lethhidge  (8),  which  is  more  properly  termed  "  par- 
ticular "  damage.  Rose  v.  Groves  (2),  as  was  observed  by  Tindal, 
Ch.  J.  in  his  judgment  in  that  case,  is  not  to  be  distinguished  from 

(1)  April  23rd.    Before  Lord  Den-         (2)  63  R.  B.  415  (5  Man.  &  G.  613). 
man,  Ch.  J.,  Patteson,  Williams  and         (3)  Willes,  71. 
Wigbtman,  J  J. 

B.B. — VOL.  LXXII.  82 
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DoBsoN       Iveson  v.  Moore  (i),  Wilkes  v.  The  Hungerford  Canal  Company  (2), 

Blaokmobr.    &nd  Rose  v.  Miles  (8).    And  Oreasly  v.  Codling  (4)  also  shows  that  a 

"  particular  inconvenience"  is  groand  for  an  action  by  one  who  is 

[  'SM  ]  injured  by  a  nuisance  affecting  the  public,  but  who,  by  'reason  of 
his  peculiar  circumstances,  suffers  more  by  that  nuisance.  To  the 
same  effect  is  Wiggins  v.  Boddington  (6). 

The  same  reasoning  to  a  great  extent  applies  to  the  counts  on  the 
injury  to  the  reversionary  estate.  In  alleging  such  an  injury  in 
pleading,  it  is  not  necessary  to  aver  in  express  terms  that  the  injury 
was  of  a  permanent  character,  though  the  injury  set  out  and  proved 
must  be  such  an  one  as  would  affect  the  reversionary  interest : 
2  Chit.  PL  note(n)  to  p.  589  (7th  ed.),  Young  v.  Spencer  (e). 
Whether  it  be  such  an  injury  or  not  must  therefore  in  many  cases 
become  a  question  of  evidence  only.  The  first  six  counts  here 
assert,  and  the  evidence  showed,  a  continuous  obstruction,  kept  up 
for  many  days ;  and  such,  moreover,  as  must  always  render  the 
repairing  the  premises  in  question,  and  carrying  materials  for  that 
purpose,  a  matter  of  greater  time  and  expense.  Many  nuisances 
removable  in  their  nature  may  nevertheless  constitute  an  injury  to 
the  reversion :  Tucker  v.  Newman  (7),  Bedingfield  v.  Onslow  (8), 
although  they  might  be  abated  before  the  estate  came  into 
possession :  Jessery.  Oifford  (9),  ShadweU  v.  Hutchinson  (lo) ;  and  the 
reversioner  has  his  remedy  even  though,  on  the  whole,  the  benefit 
to  the  property  was  greater  than  the  injury:  Alston  v.  Scales (ii). 

It  is  contended  that  no  damage  was  found  in  this  case  by  the 
jury.  But,  where  there  is  a  breach  of  duty  or  an  illegal  act,  the 
law  will  import  damage  as  resulting  from  it,  although  no  pecuniary 

[  *999  ]      loss,  or  none  that  is  'appreciable,  be  proved :  AsKby  v.  White  (12), 

Hobson  V.  Todd  (18),  Pindar  v.  Wadsworth  (i4).  Barker  v.  Green  (15). 

If,  however,  the  counts  for  injury  to  the  reversionary  interest 

be  bad,  yet,  the  damages  being  nominal  only,  the  Court  will 

attribute  them  to  the  counts  on  the  possessory  interest ;  for  the  case 

(1)  1  Ld. Bay. 486 ;  S.C.I Salk.  15 ;  (9)  4 Burr.  2141. 

Holt,  10 ;  Garth.  451 ;  12  Mod.  262 ;  1  (10)  36  E.  B.  497  (3  Car.  &  P.  615, 

Com.  Bep.  68 ;  Comb.  480 ;  note  (a)  to  617). 

Chichester  v.  Lethbridge,  Willes,  74.  (11)  35  B.  B.  502  (9  Bing.  3). 

(2)  2  Bing.  N.  0.  281.  (12)  2  Ld.  Bay.  938,  955. 

(3)  16  E.  B.  405  (4  M.  &  S.  101).  (13)  2  B.  B.  335  (4  T.  B.  71). 

(4)  27  B.  B.  626  (2  Bing.  263).  (14)  6  B.  B.  412  (2  East,  154). 

(5)  33  B.  B.  699  (3  Car.  &  P.  544).  (15)  2  Bing.  317.    Ab  to  this  case, 

(6)  10  B.  &  C.  145.  see  WiUiams  v.  Moityn,  4  M.  &  W. 

(7)  52  B.  B.  276  (11  Ad.  &  El.  40).  145,  154. 

(8)  3  Lev.  209. 
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of  nominal  damages  forms  an  exception  to  the  rale  that  damages      Dobsok 
generally  entered  must  be  held  to  apply  to  the  whole  declaration  (i).  blackmobb. 

SheCf  Serjt.,  Peacock  and  Pigott,  contra  : 

No  authority  which  has  been  cited  shows  that  an  individual  can 
recover  in  respect  of  a  public  nuisance,  where  his  particular  damage 
is  identical  with  the  injury  to  the  public.  A  distinct  damage  to  the 
individual  was  proved  in  Wilkes  v.  Hungerford  Market  Company  {2), 
Boae  V.  Groves  (3),  Rose  v.  Miles  (4),  Iveson  v.  Moore  (6)  and 
Chichester  v.  Lethbridge  (6). 

As  to  the  counts  on  the  reversionary  interest,  no  such  damage 
to  the  reversion  is  shown  as  will  support  this  action.  The  public 
obstruction  might,  while  it  lasted,  be  an  injury  to  the  occupiers. 
But  it  was  not  permanent ;  no  injury  appears  which,  by  any  legal 
consequence,  could  affect  the  reversion :  and,  as  a  matter  "^of  fact,  [  *io<K>  ] 
the  jury  considered  that  no  actual  injury  to  the  plaintiff  was 
proved.  Even  as  to  the  immediate  tenants,  the  case  resembles 
FinetLx  v.  Hovenden  (7),  where  a  majority  of  the  Judges  held  that 
the  obstruction  of  a  public  right  of  way  was  not  a  special  injury 
for  which  an  individual  could  sue.  If,  however,  the  immediate 
tenants  could  complain,  that  gives  no  right  of  action  to  the  rever- 
sioner, unless  he  show  a  permanent  obstruction,  or,  as  in  Jesser  v. 
Gifford  (8),  some  actual  injury  to  the  reversion :  Baxter  v.  Taylor  (9) 
(explained  in  Tucker  v.  Newnian  (lo) }.  That  the  obstruction  might 
possibly  continue  after  the  expiration  of  the  particular  estate  proves 
nothing:  Jackson  v.  Pesked  (n).  The  nuisance,  as  described  in 
6very  count,  might  be  abated  by  any  person :  2  Hawk.  PI.  Gr.  148 
<ed.  7)  (12). 

(GoLERiDOB,  J. :  May  not  I  sue  a  man  for  erecting  a  permanent 
wharf  across  my  frontage  ?) 

The  party  in  actual  occupation  may  so  sue,  if  the  erection  be  found 
to  be  injurious  :  Fay  v.  Prentice  (18).    It  is  true  that  Lord  Hale, 

(1)  The  argument  against  the  rule  Com.  Bep.  58;  Comb.  480;  note  (a) 
is  reported  by  H.  Merivale,  Esq.  to  ChicTmster  v.  Lethbridge^  Willes,  74. 

The  argument  in  support  of  the  rule  (6)  Willes,  71. 

was  heard  on  April  27th,  1846,  before  (7)  Cro.  Eliz.  664. 

LordDenman,  Ch.  J.,  Williams  and  (8)  4  Burr.  2141. 

Coleridge,  JJ.  (9)  38  E.  B.  227  (4  B.  &  Ad.  72). 

(2)  2  Bing.  N.  0.  281.  (10)  52  B.  B.  276  (11  Ad.  &  El.  40, 

(3)  63  R  B.  415  (5  Man.  &  Q.  613).  43). 

(4)  16  B.  B.  405  (4  M.  &  S.  101).  (11)  14  B.  B.  417  (I  M.  &  S.  234). 

(5)  1  Ld.  Bay.  486;  5.  C,  1  Salk.  15;  (12)  B.  I.  ch.  75,  s.  12. 
Holt,  10;  (Tarth.  451 ;  12  Mod.  262;  1  (13)  1  a  B.  828. 
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BoBsoN  De  Port.  85  (i),  says  that  not  every  building  below  high  water 
BtiAOKMOBB.  mark  is  ipso  facto  in  law  a  nnisance.  Bat  in  Rex  v.  Ward  (2)  the 
CoxjBT  explain  that,  in  that  passage,  he  means  only  that  there  may 
be  such  erections  which  are  not  nuisances :  here  every  count  shows 
that  the  erection  complained  of  is  a  public  nuisance.  The  action 
would  lie,  if  the  erection,  though  not  causing  actual  injury, 
prejudiced  the  right  of  the  reversioner :  Ashby  v.  White  (s).    But  no 

[  •1001  ]  prejudice  to  the  right  of  the  reversioner  *arises  from  an  illegal 
obstruction  during  the  particular  estalte. 

The  counts  on  the  possessory  interest  are  bad  on  the  principle, 
already  established,  that  the  nuisance  is  public,  and  particular 
damage  is  negatived.  The  mere  debarring  of  an  individual  from 
using  a  public  highway,  and  his  delay  thereby, ''  is  not  such  a  special 
damage  for  which  an  action  on  the  case  will  lie :"  Paine  v.  Partrich  (4) ; 
Co.  Litt.  56a.  ♦  *  * 

A  further  objection,  on  the  record,  to  all  the  eight  counts  is  that, 
if  they  allege  any  private  right  at  all,  they  allege  it  as  co-existent 
with  a  public  one.  Now  the  two  cannot  co-exist :  Chichester  v. 
Lethbridge  (5).  The  seventh  count  actually  states  the  public  right, 
and  then,  '*  by  reason  thereof,"  a  right  of  the  plaintiffs  to  access  to 
their  own  premises.  This  is  the  ordinary  way  of  alleging  a  private 
right :  note  (2)  to  Melhr  v.  Spateman  (6),  2  Chitt.  PI.  617  (7th  ed.) 
and  note  {z)  there.  On  the  same  ground,  the  verdict  must  be 
entered  for  the  defendant  on  the  traverses  of  the  private  right. 

Even  if  the  possessory  counts  be  good,  the  judgment  must  be 
arrested,  or  a  venire  de  novo  awarded,  for  the  badness  of  the  others; 
or  the  verdict  must  be  entered  for  the  defendant  on  the  seventh 
and  eighth  counts,  and  judgment  on  the  others  be  arrested.    Tlie 

[  *1002  J  jury  found  *no  damages  in  respect  of  the  possession  of  the 
plaintiffs ;  the  nominal  damages  are  therefore  confined  to  the  counts 
on  the  reversion ;  and,  as  to  these,  the  verdict  can  be  supported 
only  on  the  supposition  that  the  erection,  without  actual  damage,  is 
by  necessary  intendment  of  law  an  injury  to  the  reversion.  On  the 
other  hand,  if  the  damages  are  taken  to  be  assessed  generally  on 
all  the  counts,  and  some  are  bad,  there  must  be  a  venire  de  novo: 
Leach  v.  Thomas  (7),  Empson  v.  Qriffin  (8). 

Cur,  adv.  vtdt. 

(1)  Part  2.  Ch.  7.  (5)  Willes.  71. 

(2)  43  B.  R.  364  (4  Ad.  &  EI.  384,  (6)  1  Wms.  Saund.  346. 
.406).  (7)  2  M.  &  W.  427. 

(3)  2  Ld.  Bay.  938.  955.  (8)  11  Ad.  &  El.  186. 

(4)  Garth.  191.  194. 
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LoBD  Dbnman,  Ch.  J.,  in  this  Term  (January  26th)y  delivered  the      dobsok 
judgment  of  the  Goubt  :  BLAcuiOBs 

A  rule  was  obtained  for  arresting  the  judgment  in  this  case,  on 
objections  taken  to  eight  counts.  All  of  them  complained  of  injury 
to  the  plaintiffs  from  the  unlawful  stopping  up  of  a  public  river : 
the  first  six  alleging  that  his  reversionary  estate  in  six  different 
houses,  occupied  by  as  many  several  tenants,  had  sustained  damage 
therefrom,  two  that  the  like  damage  had  been  done  to  houses  of 
which  he  was  possessed.  On  a  ninth  count  a  nolle  prosequi  was 
entered. 

The  objection  to  those  counts  in  which  the  plaintiffs  declared  in 
respect  of  their  own  possession  was,  that  the  unlawful  act  of  stopping 
a  road  is  a  nuisance  to  all  the  Queen's  subjects,  and  not  the  ground 
of  action  at  the  suit  of  an  individual.  But  this  objection,  in  its 
general  form,  was  considered  in  the  case  of  Chichester  v.  Lethbridge  (i) 
and  overruled,  when  a  plaintiff  sustains  any  special  damage  from 
the  unlawful  obstruction.  Iveson  v.  *Moore  (2),  in  Lord  Baymond  [  *1008 1 
and  other  reporters  of  that  period,  cited  in  a  note  at  the  end  of  that 
€ase,  is  precisely  in  point.  So  is  the  case  of  Rose  v.  Groves  (3),  which 
explains  that  special  damage  here  means  damage  brought  on  the 
individual  complaining,  which  might  be  perhaps  more  properly 
styled  particular  damage,  or  "  a  special  damage  more  than  the 
rest  of"  her  Majesty's  ''  subjects  "  (4),  and  not  that  sort  of  damage 
only  which  may  or  may  not  ensue  from  the  act  done,  but  entitles 
the  plaintiff,  when  it  does  occur,  to  specific  reparation  in  the  form 
of  damages. 

The  objection  to  the  six  counts  was,  that  the  unlawful  act  charged  does 
not,  per  se,  import  any  damage  to  the  plaintiffs'  reversionary  interest. 
The  tenant  in  possession  is  abridged  of  his  rights  by  the  stoppage 
of  a  public  road,  and  may  suffer  damage  from  it.  But  the  landlord, 
who  is  out  of  possession,  is  in  no  wise  damnified  by  his  tenant's 
being  prevented  from  enjoying  his  house  in  so  ample  a  manner  as 
he  might  otherwise  have  done.  Each  of  the  counts  in  question 
would  be  established  by  evidence  proving  that  the  defendant  had,  on 
two  different  days,  placed  a  bar  across  the  road  for  five  minutes 
only.  In  Baxter  v.  Taylor  (5)  a  greater  obstruction  was  held  to  give 
a  reversioner  no  cause  of  action.    Even  a  more  permanent  nuisance 

(1)  Willes,  71.  Chichester  v.  Lethbridge,  Willee,  74. 

(2)  1  Ld,  Eaj.  486 ;  S.  C.  1  Salk.  15 ;  (3)  63  E.  E.  415  (5  Man.  &  G.  613). 
Holt,  10 ;  Carth.  451 ;  12  Mod.  262 ;  1  (4)  Willes,  74,  note  (a). 

Com.  Bep.  56 ;  Ck>mb.  480 ;  note  (a)  to         (5)  38  E.  E.  227  (4  £.  &  Ad.  72). 
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D0B80N      may  not  continue  till  the  end  of  the  lease,  when  the  plaintiff's  right 

Blackmobs.   of  possession  would  accrue,  but  might  in  the  meantime  be  abated  by 

one  of  the  public,  or  by  the  sheriff  on  indictment.    These  counts  do 

[  *iooi]      not  even  aver  *(as  in  Rosey.  Oroves  (i)  that  the  obstruction  was 

continued  to  the  time  of  bringing  the  action  (2).    If,  indeed,  an 

obstruction  of  a  public  road  appeared  to  be  of  a  permanent  nature 

in  its  construction,  or  professed,  either  by  notice  affixed  or  in  any 

other  way,  to  deny  the  public  right,  and  so  led  to  an  opinion  that  no 

road  was  there,  the  value  of  the  house  might  be  lowered  in  public 

estimation,  and  pecuniary  loss  might  follow,  for  which  we  will  not 

say  that  an  action  would  not  lie.    But  this  is  a  peculiar  state  of 

things,  which  ought  to  be  distinctly  set  forth,  and  by  no  means  arises 

from  the  naked  fact  that,  while  the  plaintiff's  house  was  in  the  hands 

of  his  tenant,  a  public  road  had  been  obstructed  by  the  defendant. 

Some  of  these  counts  being  good  and  some  bad,  the  damages 

might  properly  have  been  severed,  and  judgment  entered  for  the 

plaintiffs  on  the  good  counts,  and  arrested  on  the  others.    But,  on 

referring  to  my  note,  I  find  that,  in  answer  to  my  question  on  the 

subject,  the  jury  declared  that  the  plaintiffs  had  in  fact  sustained  no 

damage  whatever ;  and  a  verdict  was  taken  for  Is.  on  the  whole 

declaration.    We  have,  therefore,  no  power  to  enter  the  verdict  on 

any  particular  counts,  but  are  placed  under  necessity  of  arresting 

the  judgment  generally. 

Jvdgment  mrested. 


1847.  LAMOND  AND  Others  v.  DAVALL  (8). 

•^Jl^^j ;  (9  Q.  B.  1030—1032 ;  S.  C.  16  L.  J.  Q.  B.  136 ;  11  Jur.  266.) 

Where  goods  are  sold  on  condition  that,  if  they  are  not  paid  for  at  a  time 
I  1030  J  specified,  the  owner  may  resell  them,  and  the  yendee  shall  be  answerable 

for  any  loss  on  resale,  such  sale  is  conditional  and  not  absolute. 

Therefore,  if  the  vendee  do  not  pay  at  the  time,  and  the  vendor  resell  at 
a  loss,  he  cannot  maintain  assumpsit  for  goods  bargained  and  sold,  or 
goods  sold  and  delivered. 

And  the  defence  may  be  raised  on  Nmi  oMumpait 

Assumpsit  for  shares,  share  certificates,  scrip  and  scrip  receipts^ 
bargained  and  sold,  for  shares,  &c.  (as  before)  sold  and  delivered, 
for  money  paid,  for  interest,  and  on  an  account  stated.  Plea :  Non 
assumpsit. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  during  this 

(1)  63  R.  B.  415  (5  Man.  &  Q.  613).      first  count,  p.  494. 

(2)  See,  as  to  this,  the  allegation  of  (3)  See  Sale  of  Goods  Act,  1893  {5& 
the  keeping  and  continuing,  in  the      ft  57  Yict.  c.  71),  s.  48  (4). — A.  0. 
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Term,  it  appeared  that  the  plaintiffs,  who  were  auctioneers,  had     lamokd 
sold  the  shares  by  anction  to  the  defendant  at  792.,  and  had  after-      davall. 
wards  resold  them  at  68/.,  and  were  now  suing  for  the  791.,  under 
the  following  circumstances,  as  stated  by  Lord  Dbnman,  Gh.  J.  in 
delivering  the  judgment  of  the  Goubt. 

*^  It  appeared  that  the  goods  had  been  knocked  down  to  the  defen- 
dant at  an  auction  by  the  plaintiffs :  that  it  was  a  condition  of  the 
sale  that  the  goods  might  be  resold,  unless  the  purchase  money  was 
paid  on  the  following  day,  the  bidder  so  making  default  being 
answerable  for  the  loss  on  resale :  that  the  plaintiffs  had  exercised 
this  right,  and  had  received  682.  from  a  resale.  *The  defendant  [  *1031  ] 
contended  for  a  nonsuit,  because  the  power  of  resale  was  in  effect  a 
condition  for  making  void  the  sale ;  the  evidence  was,  therefore,  of 
a  conditional  sale  which  had  been  made  void,  whereas  the  declara- 
tion was  on  an  absolute  sale  still  subsisting.  The  learned  Judge 
directed  a  nonsuit,  giving  leave  to  move  to  enter  a  verdict  for  the 
plaintiff."    In  this  Term  (i), 

OgU  moved  to  enter  a  verdict  for  the  plaintiff  for  such  sum  as 

the  Court  should  think  fit.    The  course  of  the  argument  sufficiently 

appears  from  the  judgment. 

Cur.  adv.  wit. 

LoBD  Dbkman,  Gh.  J.  now  delivered  the  judgment  of  the  Coubt  : 

This  was  an  action  for  79L,  for  goods  bargained  and  sold.)  His 
Lordship  then  stated  the  facts,  as  above.) 

Mr.  Ogle  moved  accordingly,  and  contended  that  the  original  sale 
was  absolute,  and  that  the  resale  by  the  plaintiff  was  as  agent  for 
the  defendant.  And  he  cited  Mertens  v.  Adcock  (2),  where  a  vendor 
had  recovered  for  goods  bargained  and  sold,  after  a  resale.  He  also 
contended  that,  under  the  plea  of  Non  assumpsit,  the  defence  was 
not  admissible. 

But  we  are  of  opinion  that  the  nonsuit  was  right.  It  appears  to 
us  that  a  power  of  resale  implies  a  power  of  annulling  the  first  sale, 
and  that,  therefore,  the  first  sale  is  on  a  condition,  and  not  absolute. 
There  might  be  inconvenience  to  the  vendor  if  the  resale  was  held 
to  *be  by  him  as  agent  for  the  defaulter ;  and  there  is  injustice  to  [  *^^^'^  1 
the  purchaser  in  holding  him  liable  for  the  full  price  of  the  goods 
sold,  though  he  cannot  have  the  goods,  and  though  the  vendor  may 

(1)  January    2lBt.     Before    Lord      and  Erie,  JJ. 
Denman,  Cb.  J.,  Patteson,  Coleridge,         (2)  4  Esp.  N.  P.  251. 
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Lamomd      have  received  the  full  price  from  another  parchaser.    This  incon* 
Davall.      venience  and  injustice  would  be  avoided  by  holding  that  the  sale  is 
conditioned  to  be  void  in  case  of  default,  and  that  the  defaulter  in 
case  of  resale  is  liable  for  the  difference  and  expenses. 

The  ruling  at  Nisi  Prius  in  Mertens  v.  Adcock  (i)  is  contrary  to 
the  opinion  of  Gibbs,  Gh.  S.,  expressed  in  Hagedom  v.  Laing  (2) : 
and  in  Maclean  v.  Dunn  (a)  the  action  for  damages  for  the  loss  on 
resale  is  spoken  of  as  the  proper  course  where  the  power  of  resale 
is  exercised  without  an  express  stipulation  for  it. 

Rvle  refused. 

1M7.  POLLOCK  AND  Another  v.  STACY  (4). 

•^^;  ?!'  (9  a  B.  1033—1036 ;  S.  C.  16  L.  J.  Q.  B.  132 ;  1  IJur.  267.) 

r  1033  1  Where  a  party,  entitled  to  a  terii^  in  land,  demises  the  land  to  another, 

at  a  weekly  rent,  for  the  whole  of  such  term,  and  it  is  the  intention  of  the 
two  to  create  the  relation  of  landlord  and  tenant,  use  and  occupation  may 
be  brought  for  the  whole  of  such  term,  although  the  lessee  has  given  a 
week's  notice  to  quit  before  the  expiration  of  the  term,  and  has  quitted 
accordingly. 

Such  a  demise  will  not  be  deemed  an  assignment,  against  the  intention 
of  the  parties,  though  nothing  be  left  in  the  party  demising. 

Assumpsit  for  use  and  occupation,  and  on  an  account  stated. 
Pleas:  1.  Except  as  to  IL  5«.,^ona««u?;ip«tt;  Issue  thereon.  2.  As 
to  IZ.  6«.,  a  tender :  Beplication,  traversing  the  tender :  Issue 
thereon. 

The  particulars  claimed  22Z.  10«. ;  viz.  2Z.  lOs.  for  two  weeks*  use 
and  occupation  of  apartments  from  26th  May  to  8th  June,  1846, 
at  11.  6«.  per  week ;  and  20Z.  for  20  weeks*  use  and  occupation  of 
apartments  from  9th  June  to  26th  October,  1846,  at  11.  per  week. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  this 
Term,  a  verdict  was  found  for  the  plaintiffs  on  the  first  issue  and 
for  the  defendant  on  the  second,  under  the  following  circumstances, 
as  stated  by  Lord  Dbnman,  Gh.  J.,  in  delivering  judgment  on  the 
after  mentioned  motion. 

"  This  was  an  action  for  the  use  and  occupation  of  a  part  of  a 
house  from  June  to  October.  And,  at  the  trial  before  my  brother 
Erie,  it  was  proved  that  the  plaintiffs,  being  lessees  from  May  till 
the  18th  December,  let  by  parol  the  premises  to  the  defendant  till 

(1)  4  Esp.  N.  P.  251.  V.  Levy,  38  R  R  469  (10  Bing.  376. 

(2)  6  Taunt.  162.  384). 

(3)  29  E.  B.  714  (4  Bing.  722,  728).  (4)  Considered  in  Beardman  y. 
Daring  the  argument  of  the  present  WiUf^i  (1868)  L.  B.  4  C.  P.  57,  38 
caee,  Patteson,  J.  referred  to  Actbal  L.  J.  0.  P.  91.—- A.  G. 
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the  latter  day  (i),  reserving  a  weekly  rent :  that  the  parties  intended      Pollock 
to  create  the  relation  of  landlord  and  tenant,  and  to  pass  the  interest       sta'ct. 
hy  lease  (2) :  that  the  defendant  occupied  and  paid  rent  till  June, 
and  then  gave  a  week's  notice  to  *quit,  and,  at  the  expiration  thereof,      [  *^^3^  1 
returned  the  key,  against  the  will  of  the  plaintiffs,  and  left  the 
premises  vacant,  and  refused  to  pay  any  subsequent  rent. 

"  Upon  these  facts,  the  defendant  objected  that,  as  the  plaintiffs 
intended  to  part  with  all  their  interest  in  the  premises,  they  must 
be  taken  to  have  intended  an  assignment,  and  that  the  transaction 
could  not  take  effect  as  an  assignment,  as  there  was  no  writing  nor 
deed,  as  required  by  stat.  29  Car.  II.  c.  8,  s.  8,  and  stat.  8  &  9  Vict, 
c  106,  s.  8 ;  and  that  therefore  the  defendant  was  not  liable  beyond 
the  time  of  his  actual  occupation.  The  learned  Judge  was  of  opinion 
that  the  intention  of  the  parties  at  the  time  of  the  contract  could  be 
effected  by  holding  that  the  interest  passed  by  way  of  lease,  and 
directed  the  verdict  for  the  plaintiffs,  with  liberty  for  the  defendant 
to  move  for  a  nonsuit." 

Liish,  in  this  Term  (d),  moved  accordingly.     The  course  of  the 
argument  sufficiently  appears  from  the  judgment  (4). 

Cur.  adt\  vulU 

Lord  Dbnman,  Ch.  J.,  now  delivered  the  judgment  of  the  Goubt. 
After  stating  the  facts  (as  above),  his  Lordship  proceeded  as 
follows : 

Mr.  Lush  moved  accordingly,  on  the  same  ground,  and  contended 
that  Potdtney  v.  Holmes  (5),  in  which  the  same  construction  was 
maintained,  had  been  overruled  in  the  case  of  Barrett  v.  liolph  (6), 
and  referred  to  Parmenter  *v.  Webber  (7)  and  Smith  v.  Mapleback  (8),  [  *^^^5  ] 
to  establish  that  the  transaction  was  an  assignment  and  not  a  lease, 
and  was  therefore  void. 

But  we  are  of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

The  parties  intended  to  contract  the  relation  of  landlord  and 
tenant,  and  to  pass  the  right  of  possession  by  a  parol  lease.     This 

(1)  One  part  of  the  premises  was  (4)  Lush,  besides  the  authorities 
held  by  the  plaintiffs  and  let  to  the  cited  in  the  judgment,  referred  to 
defendant  for  a  shorter  time ;  but  no  Edge  v.  Strafford,  3d  R.  E.  746  (1  Cr. 
distinct  legal  question  arose  on  this.  &  J.  391) ;  S.  C.  1  Tyr.  295.     (The 

(2)  This  was  so  found  by  the  jury,  same  paging  occurs  twice), 
in  answer  to  a  question    from    the  (5)  1  Str.  405. 
learned  Judge.  (6)  14  M.  &  W.  348. 

(3)  January    21st.      Before    Lord  (7)  20  R  R  575  (8  Taunt  593). 
Denman,  Ch.  J.,  Patteson,  Coleridge         (8)  1  E.  E.  247  (1  T.  E.  441). 
and  Erie,  JJ. 
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Pollock  they  were  at  liberty  to  do  by  law ;  and  we  therefore  carry  their 
STrcT.  lawful  intention  into  effect.  If  we  were  to  decide  that  the  trans- 
action was  an  assignment,  we  should  at  the  same  time  decide  that 
it  was  no  assignment,  being  by  parol  only ;  and  we  should  construe 
that  which  was  expressed  and  intended  to  be  a  lease  to  be  an  assign- 
ment, merely  ut  res  pereat,  which  is  against  a  known  salutary  maxim* 
As  important  rights  and  duties  arise  often  from  assignments  of 
terms,  the  law  has  properly  provided  that  the  relation  of  assignor 
and  assignee  shall  not  be  contracted  unless  the  intention  is  proved 
by  deed.  But,  in  protecting  against  imperfect  evidence  of  assign- 
ment, there  was  no  need  to  alter  the  law  of  leasing ;  and  it  appears 
to  us  to  remain  unchanged :  and  we  see  no  inconvenience  in  sup- 
porting as  a  lease  that  which  was  intended  to  be  so,  although  it  may 
pass  all  the  lessor's  interest. 

In  Poultney  v.  Holmes  (i)  a  lease  of  all  the  lessor's  interest  was 
supported  as  a  lease.  This  case  is  cited  as  valid,  but  distinguished, 
in  Palmer  v.  Edivards  (2),  in  which  it  was  decided  that  an  instru- 
ment expressed  to  be  an  assignment  may  operate  as  such,  although 

[  •1086  ]      rent  is  *thereby  reserved  to  the  assignor.    In  Preece  v.  Corrie  (8) 

the  above  doctrine  was  confirmed ;  and  it  was  held  that  the  lessee 

held  of  the  lessor  although  there  was  no  reversion.     In  Baker  v. 

Gostling  (4)  this  doctrine  was  again  confirmed,  and  PouLtney  v. 

Holmes  (i)  cited  and  acted  on.    The  defendant  has  relied  on  Barrett 

V.  Rolph  (5)  overruling  Potdtney  v.  Holmes  (i).    But  the  case  is  not 

decided  on  this  point :  a  compromise  is  recommended  and  adopted, 

to  prevent  a  new  trial :  also  the  parties  there  probably  intended  an 

assignment,  and  not  a  lease ;  and,  if  so,  the  doctrine  would  not 

apply.    Also,  throughout  the  argument,  this  doctrine  is  mentioned 

with  approval  by  the  Court,  although  it  is  doubted  in  the  conclusion. 

Upon  this  review  of  the  authorities,  we  do  not  consider  that  the  case 

of  PouUney  v.  Holmes  (i)  has  been  overruled. 

As  to  the  other  cases  cited,  viz.  Parmenter  v.  Webber  (6)   and 

Smith  V.  Mapleback  (7),  they  decide  that  such  a  lessor  cannot  distrain, 

not  having  any  reversion.    This  is  not  disputed :  but  the  negation 

of  the  right  to  distrain  does  not  at  all  imply  a  negation  of  a  right 

to  sue  for  use  and  occupation. 

Therefore  the  rule  is  refused. 

Rule  rejused, 

(1)  1  Str.  405.  (4)  41  E.  R.  533  (1  Bing.  N.  C.  19). 

(2)  Note  (t59)  to  Hol/crd  v.  Hatch,         (5)  14  M.  &  W.  348. 

1  Doug.  187.  (6)  20  B.  B.  575  (8  Taunt.  593). 

(3)  80  B.  B.  536  (5  Bing.  24).  (7)  I  B.  B.  247  (I  T.  B,  441). 
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DOE  D.  VISCOUNT  DOWNE  v.  THOMPSON.  iwe. 

June  20. 

VISCOUNT  DOWNE  v.  THOMPSON.  i847. 

(9  a  B.  1037—1044  ;  S.  C.  11  Jur.  1007.)  Jan^. 

A.,  seised  in, fee,  mortgaged  in  fee  to  B.,  and  afterwards  leased  to       [1037] 
defendant. 

D.  purchased  the  legal  estate  from  B.,  and  also  the  equitable  estate  from 
a  party  who  derived  it  from  A.,  which  party  also  joined  in  the  conveyance 
of  the  legal  estate  : 

Held,  that  D.  though  he  had  received  rent  from  defendant,  was  not 
bound  by  A.'s  lease  to  him,  but  might  recover  against  defendant  in  eject- 
ment after  expiration  of  a  notice  to  quit,  or  sue  him  for  use  and  occupation 
after  the  payment  and  receipt  of  rent. 

These  two  actions  were  tried  before  Wightman,  J.,  at  the  York- 
shire Spring  Assizes,  1845,  when  a  verdict  was  found  for  the  lessor 
of  the  plaintiff  in  the  first  case,  and  for  the  plaintiff  in  the  second, 
with  liberty,  in  each  case,  to  move  for  a  nonsuit. 

In  the  ejectment  the  facts  were  as  follows,  according  to  the  state- 
ment of  Lord  Denmam,  Gh.  J.,  in  delivering  the  judgment  of  the 

COUKT. 

''  In  1819,  Thomas  Burton,  being  seised  in  fee  of  the  premises 
in  question,  conveyed  them,  inter  alia,  to  John  Bromet,  his  heirs 
and  assigns,  subject  to  redemption  on  payment  of  1,000^.  In  1827, 
Thomas  Burton  demised  to  the  defendant,  by  indenture  for  thirty- 
one  years.  In  the  same  year,  part  of  the  mortgaged  premises  were 
sold,  and  9002.  paid  off.  In  1828,  Thomas  Burton  became  bankrupt, 
and  afterwards  died.  In  February,  1834,  Messrs.  Swann  paid  Bromet 
loot.,  and  took  from  him  a  conveyance  in  fee  (i).  On  the  22nd  May, 
1884,  the  assignees  of  Thomas  Burton  sold  the  premises  to  Lord 
Downe  for  2451.,  lOOZ.  of  which  was  paid  to  Messrs.  Swann :  and 
they,  by  direction  of  the  assignees,  conveyed  to  Lord  Downe  in  fee, 
the  assignees  also  being  parties  and  joining  in  the  conveyance  "  (2). 
*Lord  Downe,  after  receiving  rent  for  two  years,  gave  notice  to  quit,  [  *1038  ) 
at  the  expiration  of  which  he  brought  the  ejectment. 

Viscount  Downe  v.  Thompson  was  an  action  against  Thompson  for 
an  occupation  of  the  same  land  for  a  period  subsequent  to  the  last 
payment  and  receipt  of  rent  by  Lord  Downe. 

(1)  Subject  to  the  equity  of  redemp-  occupation  of   Burton,    but   now   of 
tion  then  subeisting.  Thompson ,  his  undertenants  or  assigns, 

(2)  This  conveyance  recited  the  con-  but  did  not  refer  to  the  lease.  Messrs. 
▼eyanoes   to    Bromet    and    Messrs.  Swann  bargained,  sold,  and  released; 
Swann,     the    bankruptcy,    and    the  and  then   the    assignees   of   Burton 
assignment :  and  it  described  the  pre-  released,  ratified,  and  confirmed, 
mises  as  formerly  in  the  tenure  and 
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DoK  d.  In  Easter  Term,  1845,  Hugh  Hill^  pursuant  to  the  leave  reserved, 

i;,  obtamed,  m  each  case,  a  rule  nisi  for  entermg  a  nonsuit. 

Thompson.        rpj^^  ^^^  ^.^j^g  ^^^^  argued  together  in  last  Trmity  vacation  (i), 

LOBD  DOWMB        . 

I,.  when 

Thompsok.  „        ,         _ 

liew  showed  cause : 

First,  without  reference  to  the  fact  of  Burton's  assignees  having 
joined  in  the  conveyance  to  Lord  Downe,  the  question  as  to  his 
title  is,  whether  the  party  claiming  through  the  mortgagee  is 
estopped  by  the  lease  of  the  mortgagor  in  possession,  made  after 
the  mortgage.  The  authorities  show  that  he  is  not ;  even  by  re- 
ceiving rent  he  does  not  set  up  the  lease,  but  only  creates  a  new 
interest  in  the  party  paying,  which,  if  the  rent  be  paid  yearly,  will 
be  a  tenancy  from  year  to  year :  Rogers  v.  Humphreys  (2),  Evans  v^ 
Elliot  (8),  Partington  v.  Woodcock  (4),  Doe.  d.  Higginbothan^  v. 
Barton  (6).  Then  is  the  case  altered  by  the  mortgagor's  assignees 
having  joined  ?  Lord  Downe  took  from  them  only  the  equitable 
estate. 

(Patteson,  J. :  If  the  conveyance  had  been  from  the  assignees 
( •1039  ]      only,  I  suppose  you  admit  that  he  would  *have  been  estopped : 
does  he  get  rid  of  the  estoppel  by  taking  a  conveyance  of  the  legal 
estate  also  ?) 

The  assignees  could  only  have  conveyed  subject  to  the  mortgage. 
Suppose  the  mortgagor  had  made  a  second  mortgage  for  a  thousand 
years :  could  that  estop  a  party  who  purchased  the  legal  estate  of 
the  first  mortgagee  from  insisting  on  such  legal  estate  ?  In  respect 
of  the  legal  estate.  Lord  Downe  is  neither  party  to  the  lease,  nor 
privy. in  blood  (as  in  Weak  v.  Lower  (6)  )  or  estate.  He  could  not, 
ill  law,  have  insisted  on  the  covenants  in  the  lease  which  run  with 
the  land :  Webb  v.  Russell  (7),  Pargeter  v.  Harris  (8).  On  the  face 
of  the  conveyance  to  Lord  Downe,  it  appears  that  the  assignees  of 
the  mortgagor  had  no  legal  interest;  and  the  lease  to  the  defendant 
is  not  mentioned ;  it  is  only  said,  by  way  of  description,  that  the 
premises  are  in  the  occupation  of  the  lessee.  There  is  therefore 
no  estoppel. 

(Patteson,  J. :    The  defendant,  according  to  your  argument, 

(1)  June  20th,  1846.    Before  Lord  (4)  45  R.  E.  592  (6  Ad.  &  £1.  690)« 
Deninan,  Gh.  J.,  Patteson  and  Wight-  (5)  52  R.  E.  354  (11  Ad.  &  £1.  807). 
man,  JJ.  (6)  PoUexf.  54. 

(2)  43  B.  R.  340  (4  Ad.  &  El.  299).  (7)  1  R.  R.  725  (3  T.  R.  393). 

(3)  48  R.  R.  520  (9  Ad.  &  El.  342).  (8)  68  R.  R.  547  (7  Q.  B.  706). 
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would  be  a  trespasser ;  yet  the  conveyance  seems  to  recomize  the       Dob  d. 
,.,.,.  .      .  -^  "=*  LordDownr 

lawfumess  of  his  possession.)  r. 

TH0MP80K. 

It  does  not  follow  that,  because  he  was  not  in  possession  under  the     ^^^  downr 

lease,  he  could  be  treated  as  a  trespasser  by  those  claiming  under    Thompsow. 

the  mortgagee :  in  one  case  (i)  Lord  Denman,  Ch.  J.  carefully  guarded 

himself  against  adopting  such  a  conclusion.   In  Pargeter  v.  Harris  (2) 

this  Court  pointed  out  that  Ootddiworth  v.  Knights  (8)  had  been 

misunderstood.    But,  in  any  view,  the  latter  case  could  not  apply 

to  this :  for  there  the  title  by  estoppel  was  grounded  on  the  fact, 

that  the  party  (trustees)  insisting  upon  it  had  taken  the  legal  title 

from  the  party  (former  trustees)  to  whom  rent  *had  been  paid  by     [  *^^*^  1 

the  party  estopped ;  here  Lord  Downe  claims  under  a  legal  title 

altogether  independent  of  any  title  which  Burton  had  at  the  time 

of  making  the  lease.    The  doctrine  of  estoppel  in  this  respect  is 

explained  in  4  Bac.  Abr.  855,  856  (7th  ed.),  tit.  Leases  and  Terms 

for  Years  (0),  whence  it  appears  that  Lord  Downe,  if  he  had  been 

enfeoffed  by  Burton  after  the  lease,  would  have  been  estopped: 

but  he  claims  through  a  conveyance  of  the  fee  made  before  the 


(Pattbson,  J. :  The.  defendant  would  be  estopped,  by  your  pur- 
chase of  the  title  of  the  lessor,  the  equitable  owner,  from  disputing 
your  title :  it  seems  strange  that  you  should  not  be  estopped  too.) 

The  deed  conveying  to  Lord  Downe  gives  the  legal  estate  before 
the  conveyance  by  the  assignees  comes  in :  the  order  of  two  acts 
may  not  unreasonably  determine  their  effect.  But  suppose  there 
had  been  two  contemporaneous  deeds  conveying,  one  the  legal 
estate,  the  other  the  equitable :  could  not  Lord  Downe  have  sued 
on  the  legal  estate  alone?  [He  also  referred  to  Webb  v.  Amtin  (4), 
Partridge  v.  Bere  (6)  and  Wliitton  v.  Peacock  (6).] 

Hugh  HiU,  contra:  ^O^i  1 

The  defendant  is  entitled  to  consider  Lord  Downe  as  taking  from 
the  mortgagor :  that  this  is  effected  by  a  conveyance  to  which  the 
representatives  of  the  mortgagee,  as  well  as  those  of  the  mortgagor, 
♦are  parties,  can  make  no  difference.     "  Si  A.  mortgage  terre  in  fee      [  •1042  ] 

(1)  Emn»  v.  Elliot,  48  E.  E.  520  (9  (4)  7  Man.  &  G.  701. 

Ad.  A  El.  342).  (5)  24  R.  R.  487  (3  B.  &  Aid.  604). 

(2)  68  R.  R.  556  (7  Q.  B.  728).  (6)  2  Bing.  N.  C.  411. 

(3)  63  R.  R.  619  (11  M.  &  W.  337). 
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Dob  d.       al  B.  Bar  condition  de  reenter  but  pajrment  de  doners,  et  puis  il 
Lord  Downb  *    •»  * 

r,  esteant  en  posseBsion  ceo  demise  per  indenture  al  C.  et  puis  per- 

TH0MP80N.    Iqj^q  Jq  condition,  et  fit  feflfment  al  D.  D.  serra  lie  et  estopp  d' 
Lbod  Downb         -j      i     ,        ^        , .  *  .,     i 

if,  avoider  le  leas  tain  bien  come  A.  mesme,  pur  ceo  que  il  clayme 

Thompson,  jesouth  A.  que  fuit  estopp:"  1  Roll.  Abr.  876,  tit.  Estoppell  (V), 
pi.  6.  That  a  lease  by  a  mortgagor  may  be  made  good  by  the  con- 
currence of  the  mortgagee  is  decided  in  Webb  v.  Avstin  (i).  In 
WedU  V.  Lower  (2),  cited  and  relied  upon  in  the  judgment  there,  a 
lease,  originally  good  only  by  estoppel  against  the  lessor,  was  held 
to  bind  the  lessor's  heir  upon  the  legal  interest  afterwards  vesting 
in  him.  Similar  instances  are  given  in  Com.  Dig.  Estoppell  (B). 
Trevivan  v.  Lawrance  (3)  also  shows  that  a  party  who  leases  without 
having  an  interest  is  bound  by  estoppel ;  and  that,  if  he  afterwards 
obtain  the  legal  interest,  that  is  bound  by  the  lease ;  and  that  this 
estoppel  binds  all  who  take  a  conveyance  from  him.  Therefore, 
if  Lord  Downe  had  first  purchased  from  the  mortgagor,  so  as  to  be 
estopped,  and  had  afterwards  bought  the  legal  estate,  he  would 
have  been  bound,  just  as  the  mortgagor  himself  would  have 
been  if  he  had  bought  the  legal  estate.  The  same  result  must 
follow  where  all  is  done  by  one  conveyance.  Priority  of  words  can 
make  no  difference,  any  more  than  priority  of  execution  by  the 
parties.  The  difficulty  suggested  on  the  other  side,  as  to  the 
pleading,  in  the  case  of  an  action  on  the  covenants  by  Lord  Downe, 
does  not  arise:  it  would  be  enough  to  aver  that  all  the  lessor's 
interest  passed,  which  the  deed  would  prove.    ♦    ♦     * 

Cur.  cuLv,  vuU. 

1847.        Lord  Denman,  Ch.  J.  in  this  Term  (January  14th),  delivered  the 
Jan.  u.  judgment  of  the  Court  in  both  cases : 


[  1043  ] 


DOE  D.  VISCOUNT  DOWNE  v.  THOMPSON. 

The  facts  of  this  case  are  as  follows.  (His  Lordship  then  stated 
the  facts  as  ante,  p.  507.) 

The  question  is  whether  Lord  Downe  is  estopped  by  the  lease  for 
thirty-one  years,  or  whether  he  is  entitled  to  recover,  having  given 
a  regular  notice  to  quit  after  receiving  rent  for  two  years. 

The  lease  was  good  against  Thomas  Burton  by  estoppel  only :  he 
had  not  the  legal  estate  when  he  granted  it ;  nor  did  he  acquire 
it  afterwards;  nothing  passed  to  his  assignees  but  the  equity  of 

(1)  7  Man.  &  G.  701.  (3)  1  Salk.  27a 

(2)  PoUexf.  54. 
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redemption;  and  they  coald  pass  nothing  else  to  Lord  Downe.       Dok(L 

The  legal  interest  has  passed  to  Lord  Downe  wholly  and  entirely      ^^^^  "^^ 

from  Messrs.  Swann,  who  were  not  privies  to,  nor  in  any  way    Thompbow. 

estopped  by,  the  lease;  neither  can  Lord  Downe  be  estopped  in  ^. 

respect  of  the  interest  which  he  took  from  them.     Doubtless,  if    Thompson. 

Lord  Downe  had  taken  the  legal  interest  from  Barton,  he  would 

have  been  estopped  in  the  same  manner  that  Burton  would,  *as  was      [  *1044  ] 

held  in  Trevivan  v.  Laicrance  (i)  and  other  cases ;  and  particularly  « 

see  the  case  of  Right  d.  Jefferyg  v.  BuckneU  (2),  in  which  the  doctrine 

of.  estoppel  was  fully  considered.    But,  as  he  took  nothing  in  the 

land  from  either  Burton  or  his  assignees,  no  estoppel  could  affect 

him  through  them.    And,  as  those  from  whom  he  did  take  the 

land  were  not  estopped,  neither  is  he.   We  think  that  the  fact  of  the 

assignees  joining  in  the  conveyance  cannot  place  him  in  a  different 

situation  from  that  in  which  he  would  have  stood  had  the  Messrs. 

Swann  alone  conveyed.    This  rule  for  a  nonsuit  must  therefore  be 

discharged. 

Rule  discharged. 

VISCOUNT  DOWNE  v.  THOMPSON. 

This  rule  for  a  nonsuit  must  also  be  discharged.  If  Lord  Downe 
is  not  bound  by  the  lease  for  thirty-one  years,  it  follows  that  the 
defendant  was  tenant  from  year  to  year  only;  and  an  action  of 
debt  for  use  and  occupation  is  well  brought. 

RuU  discharged. 

(I)  1  Salk.  276.  (2)  36  B.  B.  563  (2  B.  &  Ad.  278). 
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StnnermUhire, 
Etutem 
IHvUion, 


JAMES  GEOEGE  HATDEN  v.  The  OVERSEERS 
OF  TWERTON(l). 

(4  G.  B.  1—9 ;  S.  C.  16  L.  J.  C.  P.  88 ;  10  Jur.  950 ;  1  Lutw.  Reg.  Oas.  510.) 

The  assignee  of  a  rent-cHarge  is  not  entitled  to  be  registered,  nnle«B  he 
[  ^  ]  has  been  in  the  actual  receipt  of  it  for  six  months  before  the  last  day 

of  July. 

Thomas  Sebel  objected  to  the  name  of  Richard  Ainsworth  being 
retained  m  the  list  of  voters  for  the  parish  of  Twerton.    Richard 
[  *2  ]        Ainsworth  had  claimed,  *and  had  been  placed  upon  the  list  of 
claimants  in  the  following  form  : 


ChrlHtian  Naiiia  and 
Surnimie  of  each  Voter. 

PUce  of  Abode. 

Natare  of  QoaliflcatJoii. 

street,  LaIl^  or  other 
like  Place  in  this 
Parish,  and  Nomber 
of  Houae,  where  the 
Property  is  aitoated. 

Ainsworth, 
Kichard. 

Bedclifl     Parade, 
Bristol. 

Undivided   Share 
of   a   Freehold 
Rent-oharge. 

Charles  Wilkins, 
Cloth  Mills, 
Twerton. 

It  appeared,  that,  eight  years  ago,  the  above-named  Charles 
Wilkins,  in  consideration  of  2,4002.,  had  effectually  granted  to 
William  Naish,  his  heirs  and  assigns,  a  rent-charge  of  lOOL  a  year, 
payable  quarterly,  for  ever,  issuing  out  of  the  cloth  mills  at  Twerton, 
then  the  property  of  the  grantor,  and  then  and  now  in  his  possession, 
and  of  su£Bicient  value.  Such  rent-charge  was  regularly  paid  to 
William  Naish  from  the  time  it  was  granted  to  him  till  the  29th  of 
September,  1845. 

On  the  19th  of  January  last,  William  Naish,  in  consideration  of 

2,420Z.,  duly  conveyed  the  whole  of  his  interest  in  this  rent-charge 

to  William  Tothill,  Joseph  Fry,  and  Samuel  Price  Jackson,  and 

their  heirs  and  assigns,  and,  upon  the  same  day,  an  indenture  was 

executed  between  the  last-mentioned  three  persons,  and  forty-seven 

other  persons,  of  whom  Richard  Ainsworth  was  one,  whereby  it 

appeared  that  Tothill,  Fry,  and  Jackson  held  the  rent-charge  in 

trust  for  themselves,  Richard  Ainsworth,  and  the  forty-six  other 

persons  parties  to  the  last-mentioned  indenture,  and  their  respective 

heirs  and  assigns,  as  tenants  in  common. 

(1)  FoUowed  in  Orme's  case  (1872)  L.  B.  8  C.  P.  281 ;  42  L.  J.  C.  P.  38.— 
J.  G.  P. 
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The  consideration  for  the  rent-charge,  and  the  coets  of  the  con-     Haydbk 
veyance,  were  paid  in  equal  proportions  by  each  of  these  fifty    qveebkeiib 
purchasers,  parties  to  the  last-mentioned  indenture.  ^'  Twebtoh 

On  the  9th  of  April  last,  one  of  the  trustees  applied  to  Mr.  [  3 1 
Wilkins  for  the  rent  due  on  the  25th  of  March,  and  was  then 
informed  that  the  premises  out  of  which  the  rent-charge  was 
payable,  had  become  the  property  of  the  National  Provincial  Bank 
of  England ;  and  that  Mr.  Wilkins  was  then  only  tenant  thereof, 
and  awaited  the  authority  of  the  Bank  to  pay  the  rent-charge  to 
the  trustees,  instead  of  paying  it  to  Mr.  Naish. 

On  the  29th  of  April,  Mr.  Wilkins  paid  to  the  trustees  the  sum  of 
482.  10«.  lOd.,  being  the  half-year's  rent  due  in  the  March  preceding, 
less  the  income-tax  thereon.  The  trustees  immediately  divided  the 
said  sum  of  48Z.  10«.  lOd.  equally  among  themselves,  Bichard 
Ainsworth,  and  the  forty-six  other  persons  entitled  thereto. 

Mr.  Wilkins  still  continues  to  occupy  these  mills  as  tenant ;  and 
he  occupied  other  cloth  mills  adjoining ;  the  whole  of  which  mills 
are  commonly  called  Twerton  Cloth  Mills :  but,  by  persons  in  the 
factory,  and  by  some  persons  in  the  village,  the  mills  are  dis- 
tinguished as  the  Upper  and  the  Lower  Mills ;  and  it  is  upon  that 
part  of  the  property  so  distinguished  as  the  Lower  Mills  that  the 
rent  in  question  is  charged. 

It  was  objected,  first,  that  the  deduction  of  the  income-tax,  which 
the  tenant  had  a  right  to  make,  and  had  made,  from  the  rent, 
reduced  the  freehold  of  each  person  below  the  requisite  value.  The 
Bevising  Barrister  decided  that  each  person,  notwithstanding  such 
deduction,  had  a  freehold  of  40«.  a  year. 

It  was  next  objected  that  the  name  of  the  actual  owner  of  the 
property  should  have  appeared,  and  not  the  name  of  Charles 
Wilkins,  who  had  sold  the  property  five  years  before.  The  Barrister 
decided,  that,  inasmuch  as.  the  fourth  column  in  the  list  was  for  the 
sole  purpose  of  identifying  the  property,  the  name  of  Charles 
Wilkins,  who  was,  in  the  neighbourhood,  the  reputed  *owner,  was  ^  94  ^ 
sufficient ;  but  that,  if  not,  he  (the  Barrister)  had  power,  under  the 
statute,  to  correct  the  mistake,  if  it  was  one,  and  insert  the  names 
of  Henry  Sharp  and  others,  the  persons  to  whom  the  property  had 
been  conveyed  in  trust  for  the  National  Provincial  Bank  of  England. 

The  next  objection  was,  that  the  situation  of  the  property  was 
not  correctly  stated  ;  that,  instead  of  "  Cloth  Mills,'*  it  should  have 
been  *'  Lower  Cloth  Mills."  The  Barrister  decided  that  the  de- 
scription of  the  property  was  sufficient ;  but  that,  if  not,  he  had 
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power,  ander  the  Act,  to  describe  it  more  clearly  and  accurately,  by 
inserting  the  word  "  Lower." 

It  was  lastly  objected  that  Bichard  Ainsworth  was  not  in  the 
actual  possession  of  his  freehold,  or  in  the  receipt  of  the  rents  and 
profits  thereof  for  his  own  use,  for  six  calendar  months  next  previous 
to  the  last  day  of  July  in  the  present  year.  The  Barrister  decided 
that  he  was,  and  consequently  retained  his  name  upon  the  list. 

The  cases  of  forty- nine  other  persons,  who  were  proved  to  have 
precisely  the  same  qualification  with  Bichard  Ainsworth,  and  who 
were  objected  to  by  Thomas  Serel  on  precisely  the  same  grounds, 
and  as  to  whom  the  Barrister  came  to  the  same  decision,  were 
consolidated  with  the  principal  case. 

Cockbum,  for  the  appellant : 

The  Court  will  not  be  called  upon  to  consider  the  first  three 
objections  taken  before  the  Bevising  Barrister.  The  last  objection 
is  clearly  sufficient  to  displace  Ainsworth  and  the  others  from  the 
register.  That  is  decided  by  the  case  of  Muiray  v.  Thomilei/  (i).  *  * 
The  principle  being  fully  settled  by  that  case,  it  will  be  enough 
to  show  that  the  dates  here  bring  this  case  precisely  within  it 
This  rent-charge  was  granted  by  Wilkins  to  Naish  eight  years  ago, 
and  was  regularly  paid  to  him  till  the  29th  of  September,  1845. 
On  the  19th  of  January,  1846,  Naish  conveyed  his  interest  in  the 
rent-charge  to  Tothill,  Fry,  and  Jackson.  The  first  ^quarterly 
payment  since  this  conveyance,  became  due  on  the  26th  of  March, 
1846 ;  but  it  was  not  received  by  the  parties  entitled  to  it  until  the 
29th  of  April,  before  which  day  they  had  no  actual  possession. 

KingUke,  Serjt.,  for  the  respondent : 

The  present  case  is  materially  distinguishable  from  that  referred 
to.  This  is  not  a  rent-charge  originally  created  by  the  deed  of  the 
19th  of  January,  1846.  That  deed  merely  transferred  to  the 
claimants  an  existing  rent-charge.  In  Murray  v.  ThomUey^  there 
was  no  person  who  had  actual  possession  of  the  rent-charge  in  the 
sense  in  which  the  Court  understood  that  expression.  Here, 
however,  there  was.  There,  the  first  payment  of  the  rent-charge 
was  not  due  at  the  time  the  grantee  claimed  to  vote:  he  was, 
therefore,  neither  in  actual  possession,  nor  in  the  receipt  of  the 
rent.  It  is  sufficient  if  rent  became  due  before  the  Slst  of  July, 
though  not  paid.  At  all  events,  under  the  assignment  from  Naish, 
(1)  69  E.  E.  477  (2  0.  B.  217;  1  Lutw.  Eeg.  Oas.  446). 
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these  parties  had  an  equitable  interest  sufficient  to  entitle  them  to     Hatdbn 
vote,  Naish  being  trustee  for  them.    One  of  the  grounds  of  the    ovei»bbbs 
judgment    in    Murray    v.    Thorniley,  was,    that    there    was    no  o'Twertok 
8ueh  seisin  in  any  body  as  would  be  necessary  in  order  to  maintain 
an  assise.    That  is  a  reason  that  would  not  apply  here. 

(Maulb,  J. :  The  authority  chiefly  relied  on  by  the  Court  in  that 
case  was  Coke  upon  Littleton  (i),  which  seems  to  show  that  there 
must  be  actual  manual  seisin  or  perception  of  the  money,  like  the 
taking  of  esplees.  It  seems,  however,  from  Gilbert  on  Bents  (2), 
that,  if  the  grantee  receives  a  penny  by  way  of  payment,  though  no 
part  of  the  rent  is  actually  due,  that  was  sufficient  to  support  an 
assise.  I  am  not  prepared  to  say  that  I  should  have  come  to  the 
same  conclusion  that  the  Court  *did  in  Murray  v.  Thorniley.)  [  '7  ] 

The  test  of  the  qualification  is,  the  value  of  the  freehold :  therefore 
it  was,  that,  early  in  the  history  of  election  law,  the  right  to  vote 
was  extended  to  parties  beneficially  interested. 

Cockburrif  in  reply : 

I^aish  could  not  be  trustee  for  these  claimaints,  as  he  did  not 
continue  seised.  They  clearly  had  no  equitable  right  on  which  to 
found  a  qualification.  The  case  cannot  be  distinguished  from 
that  cited. 

Wnj)B,  Ch.  J. : 

It  is  extremely  important  that  the  decisions  of  the  Court  upon 
this  statute  should  be  put  upon  grounds  that  are  distinct  and 
intelligible,  and  should  not  be  rendered  doubtful  by  nice  and  subtle 
distinctions.  The  question  presented  to  us  by  this  case,  came 
under  the  consideration  of  this  Court  in  Muiray  v.  Thorniley. 
Assuming  that  the  Court  there  came  to  a  proper  determination 
upon  the  construction  of  the  2  Will.  IV.  c.  45,  s.  26,  all  that 
remains  for  us. is,  to  see  whether  this  case  presents  a  distinction 
sufficient  to  prevent  its  being  governed  by  that  decision.  I  am  of 
opinion  that  it  does  not.  It  was  there  held  that  the  words  *'  actual 
possession  "  mean  a  possession  in  fact,  as  contradistinguished  from 
a  possession  in  law ;  and  therefore,  that  a  grantee  of  a  rent-charge 
is  not  entitled  to  be  registered,  unless  he  has  been  in  the  actual 
receipt  of  it  for  six  months  before  the  last  day  of  July.  Here, 
(1)  Co.  Litt.  160  a.  (2)  Pages  106  et  seq. 
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there  was  no  actual  receipt  of  the  rent-charge  by  the  claimants  for 
the  period  prescribed.  But  it  is  contended  that  the  words  of  the 
statute  are  satisfied  by  the  fact  of  the  rent-charge  having  been  for 
several  years  received  by  the  grantee ;  and  it  is  insisted  that  he 
may  be  considered  as  a  trustee  for  the  assignees.  I  do  not  accede 
to  that.  By  the  conveyance  of  the  19th  of  January,  1846,  Naish 
divested  himself  of  all  interest  in  *the  rent-charge :  he  had  nothing 
further  to  do  with  it  (i).  Then,  the  first  payment  not  being  due  to 
the  assignees  until  the  25th  of  March,  and  only  being  paid  to  them 
on  the  29th  of  April,  it  is  impossible  to  say  that  there  was  any 
"  actual  possession  **  by  them,  in  the  sense  put  by  the  case  referred 
to — and  which  I  think  we  are  bound  to  hold  to  have  been  rightly 
decided — upon  the  twenty-sixth  section  of  the  Reform  Act.  I  there- 
fore think  the  decision  of  the  Revising  Barrister  must  be  reversed, 
and  the  names  expunged  from  the  register. 


[•9  J 


GOLTMAN,  J.  : 

The  Court,  in  Muirayy.  Thomiley,  seem  to  me  to  have  laid  down 
a  rule  that  is  clear  and  intelligible,  and  one  calculated  to  exclude 
collusion:  and  I  see  no  ground  upon  which  this  case  can  be 
distinguished  from  it. 

Maulb,  J. : 

The  case  of  Murray  v.  Thomiley  proceeded  on  the  ground  that 
the  seisin  requisite  to  entitle  a  party  to  be  registered  in  respect  of  a 
rent-charge,  is  such  as  would  have  been'  necessary  to  enable  the 
grantee  to  maintain  an  assise.  Taking  that  to  be  the  principle  of 
the  decision,  and  assuming  it  to  be  right,  the  only  question  here  is, 
whether  these  parties  had  such  a  seisin  for  six  months  before  the 
last  day  of  July.  The  authorities  relied  on  in  that  case  show  that 
actual  seisin  is  quite  independent  of  the  rent  being  due.  The 
payment  may  be  forward  or  backward.  The  claimants  here 
became  first  actually  possessed  of  this  rent-charge  on  the  29th  of 
April,  and  therefore  have  not  been  in  actual  possession  for  the 
time  required  by  the  Act.  Naish  cannot  be  said  to  have  been 
trustee  for  *them.  He  had  "  duly  conveyed  the  whole  of  his 
interest."     The  moment  he  conveyed,  he  became  a  stranger  to  the 


(1 )  If  the  fifty  purchasers  had  simply 
contracted  with  Naish, instead  of  taking 
a  conveyance  from  Him,  it  would  seem 
that  his  continuing  actual  seisin  of  the 


legal  freehold  would  have  vested  in 
them  a  complete  actual  equitable  seisin 
from  the  moment  of  the  signing  of  the 
contract. 
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rent-cbarge.     Following,  therefore,  the  decision  cited,  I  think  we     HATDKir 
are  bound  to  give  effect  to  this  appeal.  OyBBSEiBs 

OF  TWERTON. 

Williams,  J.,  concurred. 

Decision  reversed. 


JOHN  BEENLEN  v.  PERCY  HOCKIN.  i846. 

(4  C.  B.  19—32 ;  S.  C.  16  L.  J.  C.  P.  49 ;  10  Jur.  1059 ;  1  Lu*w.  Beg.  Cos.  526.)       -^f^^' 

A  notice  of  objection  under  the  6  &  7  Vict  c.  18,  a.  17,  dated  of  the  day    J^JJ^JJjJ|^^ 
and  month,  without  the  year,  is  insufficient  (1). 

The  list  of  voters  was  signed  by  three  of  the  overseers  and  one  of  the         ^      •' 
churchwardens,  and  the  service  of  the  notice  of  objection  was  upon  another 
churchwarden,  who  had  not  signed  the  list :  Held,  that  the  notice  was  well 
served. 

Pbbcy  Hockin,  on  the  list  of  voters  for  the  parish  of  St.  Saviour's 
within  the  borough  of  Clifton-Dartmouth-Hardness,  objected  to  the 
name  of  John  Beenlen  being  retained  upon  the  list  of  voters  in  the 
parish  of  St.  Saviour's. 

In  the  notice  of  objection  given  to  the  overseers,  and  also  in  the 
notice  of  objection  given  to  the  party  objected  to,  the  date  was 
stated  thus:  ''Dated,  this  22nd  day  of  August."  These  notices 
were,  in  fact,  signed  by  the  objector  on  the  22nd  of  August,  1846. 

The  notice  of  objection  to  the  overseers  of  St.  Saviour's  was        [  ^  ] 
served  on  one  of  the  churchwardens  on  the  25th  of  August,  1846. 

The  list  of  voters  made  out  by  the  overseers  of  the  said  parish  of 
St.  Saviour's  was  signed  by  three  of  the  overseers  and  one  of  the 
churchwardens  of  that  parish,  but  was  not  signed  by  the  church- 
warden of  that  parish  on  whom  the  notice  of  objection  was 
served.  • 

It  was  objected,  first,  that  the  notices  of  objection  were  bad, 
forasmuch  as  they  omitted  to  state  the  year  in  the  dating  thereof ; 
secondly,  that  the  service  of  the  notice  of  objection  given  to  the 
overseers  was  bad,  forasmuch  as  it  was  served  upon  a  churchwarden 
of  the  parish  who  had  not  signed  the  list. 

The  Revising  Barristers  held  the  notices  of  objection  to  be  good, 
and  the  service  of  that  given  to  the  churchwarden  to  be  a  good 
service ;  and  expunged  the  name  of  John  Beenlen  from  the  list  of 
voters  for  the  said  parish  of  St.  Saviour's. 

The  cases  of  forty-seven  other  persons — twenty,  on  the  list  for 

(1)  And,  <m5/^  the  notice  cannot  be      Q.  B.  D.  373,   53  L.  J.  Q.  B.  108.— 
amended  by  inserting  the  date  of  the     J.  G.  F. 
year:  Freeman  v.  JVetewian  (1883)  12 


18  1846.    C.  P.    4  C.  B.  20—22.  [b-b. 

bbknlkn     the  parish  of  St.  Savioar*8,  and  twenty-seven  on.  that  of  the  parish 
Hockiv.     0^  Townstal — whose  names  were  expunged  from  those  lists  respec- 
tively, mider  similar  circamstances,  were  consolidated  with  the 
principal  case. 

If  the  Court  shall  be  of  opinion  that  the  notice  of  objection 
given  to  the  overseers,  and  the  notice  of  objection  given  to  the 
party  objected  to,  were,  or  that  either  of  them  was,  bad,  then 
the  register  is  to  be  amended  by  inserting  therein  the  names  of  all 
the  said  persons,  in  manner  directed :  or,  if  the  Court  shall  be  of 
opinion  that  the  service  of  the  notice  of  objection  to  be  given  to  the 
overseers  was  not  a  good  service,  then  theregisteris  to  be  amended, 
by  inserting  therein  the  names  of  the  said  John  Beenlen  and  the 
said  other  persons  erased  from  the  lists,  in  manner  directed. 

[  21  ]  Greenwood,  for  the  appellant : 

^  The  first  question  in  this  case  is,  whether,  in  the  date  of  the 
notices  of  objection  given  pursuant  to  the  6  &  7  Yict.  c.  18,  s.  17, 
Sched.  (B.)  Nos.  10  and  11,  it  is  necessary  to  state  the  year  as  well 
as  the  day  and  the  month.  It  will  be  contended  on  the  part  of  the 
respondent,  that,  because  the  forms  Nos.  10  and  U  omit  the  words 

"  one  thousand  eight  hundred  and ,"  which  are  found  in  Nos. 

6  and  7,  the  year  need  not  be  mentioned.  The  only  object  of 
inserting  a  date  at  all  is,  that  the  party  to  whom  the  notice  is 
addressed,  may  ascertain  with  certainty  from  the  instrument  itself, 
that  the  notice  is  given  within  the  proper  time.     «     *    ♦ 

The  second  question  is,  whether  service  of  the  notice  of  objection 
[  *22  ]  upon  a  churchwarden  who  had  not  signed  *the  list,  was  good 
service.  The  seventeenth  section  of  the  6&7Yict.c.  18,  requires 
the  notice  of  objection  to  be  given  "to  the  overseers  who  shall  have 
made  out  the  list  in  which  the  name  of  the  person  so  objected  to 
shall  have  been  inserted ;  or,  if  the  person  objected  to  shall  have 
been  inserted  in  the  list  of  freemen  of  any  city  or  borough,  except 
the  city  of  London,  then  to  the  town-clerk  of  such  city  or  borough." 
This  refers  to  ss.  18,  14,  which  require  the  overseers  and  town-clerk 
respectively,  to  prepare  and  publish  lists  of  persons  entitled  to  vote ; 
s.  18  providing  that  *'  the  said  overseers  shall  sign  such  lists  "  so 
prepared  by  them.  The  seventeenth  section  does  not  direct  the 
notice  to  be  given  to  any  one  of  the  overseers,  but "  to  the  overseers 
who  shall  have  made  out  the  list."  The  Legislature  evidently 
intended  that  the  notice  should  be  given  to  the  officers  who  had 
been  active  in  preparing  the  lists. 
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(Maule;  J. :  The  notice  of  claim,  under  sect.  15,  is  to  be  given  to  the     Bsshlbn 
overseers.   By  s.  101  notice  to  any  one  of  them  would  be  sufficient,      hookik. 
though  the  claimant  cannot  know  which  of  them  will  make  out  the 
list.) 

The  words  of  s.  15  are  not  so  stringent  as  those  of  s.  17. 

Kinglake,  Serjt.,  for  the  respondent : 

The  statute  6  &  7  Yict.  c.  18,  gives  certain  persons  power  to  object, 
and  requires  them  in  the  exercise  of  that  power  to  give  certain  infor- 
mation to  the  party  objected  to.  If  that  information  be  substantially 
given,  in  fair  compliance  with  the  Act,  all  is  done  that  is  requisite. 
The  seventeenth  section  requires  the  objector  to  give  to  the  over- 
seers or  town  clerk,  and  also  to  the  party  objected  to,  a  notice  in  the 
form,  or  to  the  effect,  contained  in  the  schedule. 

(Maulb,  J. :  The  words  "or  to  the  like  *effect "  are  omitted       [ *^ 3 
when  speaking  of  the  notice  No.  11,  to  be  given  to  the  party.) 

The  object  of  both  notices  is  the  same ;  and  it  has  already  been 
laid  down  more  than  once  that  a  strict  literal  adherence  to  the  forms 
is  not  necessary.    ♦    *    * 

(Maule,  J. :  You  must  not  depart  from  the  meaning,  by  too  rigid 
an  adherence  to  the  words.) 

Indeed,  if  a  literal  compliance  be  sufficient,  this  objection  is  at  once 
answered  ;  for,  neither  in  No.  10  nor  in  No.  11  is  any  mention  made 
of  the  year,  though  it  is  in  two  preceding  forms  in  the  same 
schedule,  Nos.  6  and  7.  The  omission  of  the  year,  therefore,  in 
the  forms  Nos.  10  and  11,  shows  that  in  these  notices  it  was  not 
considered  necessary  to  insert  it :  and,  with  reason  ;  for,  a  new  list 
being  made  out  for  each  year,  there  is  no  other  list  of  voters  than 
the  list  for  the  current  year  to  which  the  notice  of  claim  or  of 
objection  can  apply.  The  list  itself  bears  no  date.  All  that  is 
material  under  sect.  17  is,  that  the  notice  of  objection  shall  be  served 
"  on  or  before  the  25th  day  of  August." 

(Maulb,  J. :  "  In  that  year.**) 

It  is  impossible  the  party  could  be  misled  by  this  notice.    *    «    * 

There  is  no  foundation  whatever  for  the  second  objection.    *    *        [  24  ] 
The  notice  is  to  be  addressed  to  the  overseers  generally:  there  is        [25  ] 
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Bbenlbn     nothing  in  the  Act  to  require  it  to  be  served  *apon  any  one  of  the 
HooKiN.      overseers  who  has  by  his  signature  authenticated  the  list, 

[•26j' 

(Wilde,  Ch.  J. :  The  thirteenth  section  requires  the  signatures  of 
the  said  overseers  who  made  out  the  list.) 

That  which  is  required  to  be  done,  is  considered  as  the  act  of  the 
whole  body.  The  interpretation  clause  is  little  more  than  a  re- 
iteration of  what  the  law  would  have  implied  without  it.  The  act 
of  the  majority  of  the  churchwardens  and  overseers,  will,  in  all 
cases,  be  binding  on  the  minority.  It  was  merely  introduced  for 
greater  caution. 

Oreenwood,  in  reply : 
This  notice  is  not  required  to  be  sent  to  the  overseers  of  a  parish 
generally,  but  to  a  particular  class  of  overseers,  viz.,  those  who 
shall  have  made  out  the  list. 

(Maule,  J. :  By  sect.  18  the  lists  are  to  be  made  out  and  signed 
by  "  the  overseers,"  that  is,  by  all  the  overseers.  By  sect.  17  the 
notice  is  to  be  given  to  "  the  overseers  who  shall  have  made  out 
the  list."  Now,  who  are  the  overseers  who  made  out  the  list  ? 
Taking  those  two  clauses  alone,  I  should  say  all  the  overseers. 
Then,  bringing  the  interpretation  clause  to  bear  on  the  matter,  we 
find  that  this  may  be  done  by  a  majority  of  them ;  and,  further, 
that  a  notice  of  any  sort  that  is  by  the  Act  required  to  be  given  to 
the  overseers,  may  be  served  on  any  one  of  them.) 

With  respect  to  the  date,  the  omission  of  the  year  is  clearly 
fatal.    *    *    ♦ 

[  27  ]         WiLDB,  Ch.  J. : 

This  is  an  Act  of  Parliament  of  recent  date,  some  of  the  pro- 
visions of  which  have  not  yet  received  a  judicial  construction  :  and 
it  is  an  Act  of  such  a  nature  that  it  is  extremely  difficult  to  draw 
any  analogy  from  other  Acts  having  different  objects  in  view. 
Where  the  terms  of  a  particular  clause  are  free  from  doubt  and 
ambiguity,  we  are  not  at  liberty  to  introduce  doubts  from  supposed 
analogies  to  other  parts  of  the  Act.  Although  I  feel  that  the 
parties  may  possibly  have  been  misled,  I  cannot  bring  my  mind  to 
doubt  what  was  the  intention  of  the  Legislature.  I  collect  from 
the  language  of  section  17  and  of  the  forms  Nos.  10  and  11  in 
Schedule  (B.),  that  the  notice  is  to  be  dated :  and,  though  in  some 
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of  the  preceding  forms  words  are  introduced  showing  more  dis-  Bebhlen 
tinctly  that  the  year  is  intended  to  be  inserted,  I  think  it  sufficiently  hockin. 
appears  from  every  one  of  the  forms  that  a  date  is  required ;  and 
unquestionably  the  year  is  an  essential  part  of  a  true  date  (i). 
Finding,  then,  that  the  Legislature  has  required  these  notices  to  be 
dated,  I  do  not  feel  myself  at  liberty  to  inquire  into  the  reasons  by 
which  it  may  have  been  influenced.     The  word  '^  dated,"  followed 

by  "this  day  of  ,"  does,  I  think,  distinctly  indicate 

that  the  document  should  have  a  true  and  perfect  date,  of 
which  I  consider  the  year  an  essential  part.  I  therefore  think 
these  notices  are  defective,  and  that  the  decision  of  the  Bevising 
Barrister  upon  this  point  was  wrong. 

With  regard  to  the  second  question,  though  not  necessary  to 
determine  it,  still  it  may  be  convenient  that  we  should  express  the 
opinion  we  have  formed  upon  it.     I  think  my  brother  Kinglake 
has  given  it  an  effectual  answer.    The  several  clauses  upon  which 
it  turns  are  the  10th,  the  18th,  the  17th,  and  the  101st.     *The       [  *28  ] 
lOtli  section,  which  provides  for  the  issuing  of  the  precept  by  the 
town-clerk,  directs,  in  general  terms,  that  it  shall  be  delivered 
**  to  the  overseers  of  the  poor  of  every  parish  or  township  *'  within 
the  city  or  borough.     The  ISth  section,  following  the  general 
expressions  contained  in  s.  10,  enacts  "  that  the  overseers  of  every 
such  parish  or  township  "  shall  make  out  lists  of  persons  entitled 
to  vote,  and  goes  on  to  provide  that  "  the  said  overseers  shall  sign 
such  lists."    And  s.  17  requires  the  notice  of  objection  to  be  given 
**  to  the  overseers  who  shall  have  made  out  the  list "  in  which  the 
name  of  the  person  objected  to  shall  have  been  inserted.    If  we 
want  to  know  what  the  Legislature  intended  by  adding  these  words, 
^'who  shall  have  made  out  the  list,"  I  think  we  cannot  fail  to 
discover  it  by  looking  at  the  lOlst  section,  by  which,  amongst  other 
things,  it  is  enacted,  that,  in  the  construction  of  the  Act,  "  the 
words  '  overseers  '  or  '  overseers  of  the  poor '  shall  extend,  to  and 
mean,  all  persons  who,  by  virtue  of  any  office  or  appointment,  shall 
execute  the  duties  of  overseers  of  the  poor,  by  whatever  name  or 
title  such  persons  may  be  called,  and  in  whatsoever  manner  they 
may  be  appointed ;  and  that  all  matters  by  this  Act  directed  to  be 
done  by  the  overseers  of  a  parish  or  township  may  be  lawfully  done 
by  the  major  part  of  such  overseers ;  and  that,  wherever  any  notice 

(1)  In  Com.  Dig.  Fait  (B.  3),  it  is      that  is  a  void  date ;  "  citing  2  Boll.  27, 
said,  that,  if  a  deed  "  has  the  day  of      1.  22. 
the  month,  but  no  year  is  mentioned, 
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Bbdilen  is  by  this  Act  required  to  be  given  or  sent  to  the  overseers  of  any 
HooKiir.  parish  or  township,  it  shall  be  sufficient  if  such  notice  shall  be 
delivered  to  any  one  of  such  overseers,  or  shall  be  left  at  his  place 
of  abode,  or  at  his  office,  or  other  place  for  transacting  parochial 
business,  or  shall  be  sent  by  the  post,  free  of  postage,  or  the  postage 
thereof  being  first  paid,  addressed  to  the  overseers  of  the  particular 
parish  or  township,  naming  the  parish  or  township,  and  the  county, 
city,  or  borough  respectively  to  which  the  notice  to  be  so  sent  may 
[  ^^^  ]  relate,  without  adding  *any  place  of  abode  of  such  overseers.'^ 
It  seems  to  me  that  *'  the  overseers  who  shall  have  made  out  the 
list"  means  no  more  than  the  overseers  of  the  particular  parish  to 
which  the  list  relates.  If  it  had  been  intended  by  these  words 
to  point  to  the  particular  overseers  who  signed  the  list,  I  should 
have  expected  to  find  an  exception  in  that  respect  engrafted  upon 
the  words  of  the  101st  section.  Taking  the  several  clauses  together, 
I  think  the  Act  is  not  susceptible  of  such  an  exposition  as  will 
sustain  this  objection.  In  my  judgment,  the  intention  of  the 
Legislature  is  satisfied  by  service  of  the  notice  upon  any  one  of  the 
overseers  whose  duty  it  is  under  section  IB  to  make  out  and  sign 
the  list,  and  that  there  is  no  distinction  in  this  respect  between  an 
overseer  who  in  fact  signed  it,  and  any  other.  This  view  is  fortified 
by  the  remark  of  my  brother  Maule,  as  to  notices  of  claim,  which 
may  be  given  to  any  one  of  the  overseers.  Upon  this  second  point, 
therefore,  I  am  strongly  impressed  that  the  objection  to  the  service 
of  the  notice  is  not  a  valid  one. 

COLTMAN,  J.  : 

I  am  of  the  same  opinion  upon  both  points.  No  one  could  have 
entertained  a  doubt  but  that  the  year  was  necessary  in  dating  thia 
notice,  if  all  the  forms  had  been  precisely  like  No.  11.  The  only 
hesitation  has  arisen  from  the  circumstance  of  some  of  the  preced- 
ing forms  containing  the  words,  "one  thousand  eight  hundred.'^ 
This  slight  discrepancy  may  possibly  have  arisen  from  the  hasty 
manner  in  which  alterations  are  sometimes  made  in  bills  daring 
their  progress  in  Parliament.  It  was  clearly  intended  that  the 
notice  should  be  perfectly  dated. 

The   second    objection  is  quite  untenable.      The  seventeenth 

section  requires  the  notice  to  be  given  to  the  overseers  who  shall 

have  made  out  the  list,  without  reference  to  who  may  have  signed 

[  *so  ]       it.    The  list,  when  *made  out,  is  the  list  of  all  the  overseers :  and 

by  section  101,  it  is  declared  sufficient  if  any  notice  required  by  the 
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Act  to  be  given  to  the  overseers,  is  given  to  any  one  of  such  over-     beehlen 
seers.    To  hold  s.  17  to  require  the  service  to  be  upon  the  overseers      hookxv. 
who  sign  the  lists,  would  be  to  deprive  the  interpretation  clause  of 
its  legitimate  effect. 

Maule,  J.: 

I  also  am  of  opinion  that  the  notice  in  this  case  was  insufficiently 
dated,  and  does  not  comply  with  what  the  Act  requires.  That  part 
of  the  forms  Nos.  10  and  11  which  raises  the  question,  is  thus : 
"  Dated,  this day  of ."  The  plain  and  common  under- 
standing of  that  is,  that  the  blanks  shall  be  filled  up  with  a  day 
of  some  particular  month  of  a  particular  year  of  the  Christian 
calendar.  I  do  not  think  the  Act  would  be  complied  with  by  the 
insertion  of  the  day,  the  month,  or  the  year  of  some  other  calendar, 
or  the  year  of  the  Hegira,  or  the  style  adopted  in  France  in  her 
republican  days,  or  the  number  of  days  from  the  commencement  of 
the  year  (i).  The  day  is  to  be  particularised  in  the  ordinary  and 
accustomed  manner ;  and  that  is  not  done  unless  the  year  also  is 
mentioned.  Two  other  forms  in  the  same  schedule,  Nos.  6  and  7» 
have  been  referred  to ;  and  it  is  said,  that,  as  the  year  is  expressed 
in  those  cases,  it  is  not  to  be  implied  here.  That  argument  assumes, 
that,  where  there  are  two  modes  of  expressing  the  same  thing,  if 
both  are  used  in  the  same  instrument,  it  must  be  intended  that 
they  mean  to  convey  something  different.  It  is  a  very  usual  thing 
to  vary  the  forms  of  expression  in  writing  or  speaking;  but,  certainly, 
in  any  matter  of  business,  it  is  better  avoided.  No  inference,  how- 
ever, can  fairly  be  drawn  that  something  different  is  meant,  because 
two  different  modes  of  expression  that  are  equivalent  are  *used  in  [  *3i  ] 
the  same  document.  It  is  clear  to  my  mind  that  the  natural  and 
plain  sense  of  the  forms  under  consideration  requires  the  year  to 
be  mentioned  in  the  date ;  and  the  construction  of  these  forms  is 
not  affected  by  the  circumstance  of  a  little  more  particularity  being 
observed  in  some  of  the  preceding  forms.  The  case  of  Humphnes 
V.  Cullingwood  has  no  application.  The  objection  there  did  not 
arise  upon  the  date  of  the  document.  The  notice  had  reference  to 
an  act  to  be  done  at  a  future  time ;  and  in  speaking  of  something 
to  be  done  at  a  future  time,  as  was  well  observed  by  Mr.  Greemvood, 
any  person  of  ordinary  intelligence  would  understand  the  earliest 
practicable  time  to  be  intended.  But,  when  you  are  speaking  of 
time  past,  no  one  can  tell  what  year  you  mean  unless  you  specify 
(1)  Or,  "  this  tweilty-seoond  day  of^the  eighth  month  ?  " 
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Bkeklek  it.  It  is  said  that  no  person  could  be  misled  by  this  notice,  inas- 
HooKiy.  much  as  it  could  refer  to  no  other  than  the  month  of  August,  1846. 
No  doubt,  it  could  only  mean  that,  consistently  with  what  ought  to 
be  done.  But  the  Legislature  requires  that  to  be  expressed,  and  it 
must  be  expressed  in  clear  and  plain  language.  One  may  very 
well  conceive  that  a  practical  inconvenience  might  arise  from  the 
omission  of  the  year :  for  instance,  a  party  might  be  objected  to 
year  after  year,  the  objector  speculating  upon  the  chance  of  his 
not  attending  to  sustain  his  right ;  seeing  a  notice  in  this  defective 
form  lying  on  his  table, — having  been  delivered  in  his  absence, — 
he  might  imagine  it  to  be  a  notice  applicable  to  some  former  year, 
and  take  no  heed  of  it. 

With  respect  to  the  other  point,  I  agree  with  my  Lord  and  my 
brother  Coltuan  that  there  is  nothing  in  it.  The  thirteenth  section 
of  the  6  &  7  Vict.  c.  18,  in  terms  requires  all  the  overseers  to  make 
out  or  cause  to  be  made  out  certain  lists,  and  it  requires  the  said 
overseers  to  sign  those  lists.  Then,  sect.  17  requires  the  notice  of 
objection  to  be  given  to  ''  the  overseers  who  shall  have  made  out 
[  *32  ]  the  list "  in  which  the  name  of  the  ^person  objected  to  shall  have 
been  inserted.  Then  comes  sect.  101,  which,  taking  as  the  subject- 
matter  of  its  legislation  all  that  precedes  it,  enacts  ''that  all  matters 
by  this  Act  directed  to  be  done  by  the  overseers  of  a  parish  or 
township,  may  be  lawfully  done  by  the  major  part  of  such  over- 
seers ;  and  that,  wherever  any  notice  is  by  this  Act  required  to  be 
given  or  sent  to  the  overseers  of  any  parish  or  township,  it  shall 
be  sufficient  if  such  notice  shall  be  delivered  to  any  one  of  such 
overseers,"  &c.  Excluding  the  interpretation  clause,  sects.  13  and 
17  would  require  the  lists  to  be  signed  by,  and  the  notices  given  to, 
all  the  overseers.  By  the  operation,  however,  of  the  interpretation 
clause,  notice  to  any  one  of  the  overseers  is  notice  to  them  all. 

Williams,  J.,  concurred. 

Decision  rei'ersed. 
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NORTON  V.  The   TOWN   CLERK  op  SALISBURY.         w^e. 

Abr.  16. 
(4  G.  B.  32—37 ;  S.  C.  16  L.  J.  C.  P.  9 ;  10  Jur.  970.)  

The  Court  has  no  power  to  bear  an  appeal,  where  the  respondent  fails  to     yf^^'^^tm. 
appear,  unless  the  appellant  has  served  upon  him  a  notice,  under  the  6  &  7         r  S2  1 
Vict.  c.  18,  s.  62,  of  his  intention  to  prosecute  the  appeal,  ten  days  at  least 
before  the  first  day  appointed  by  the  Court  for  hearing  appeals— that  is, 
ten  clear  days,  exdusive  both  of  the  day  of  service  and  of  the  day  so 
appointed. 

This  was  an  appeal  against  a  decision  of  the  Barrister  appointed 
to  revise  the  lists  of  voters  for  the  borough  of  New  Sarum,  expung- 
ing  the  name  of  the  appellant  from  the  list  of  voters  for  the  said 
borough,  ♦in  respect  of  a  house  in  High  Street,  in  the  parish  of       t  *^3  ] 
St  Thomas.    The  respondent  not  appearing, 

Kinglake,  Serjt.,  for  the  appellant,  prayed  that  the  decision 
of  the  Revising  Barrister  might  be  reversed,  upon  an  affidavit  of 
service,  on  the  2nd  instant,  upon  the  respondent,  of  notice  of  the 
appellant's  intention  to  prosecute  the  appeal. 

(Master  Park  intimated  to  the  Court  that  the  notice  was  insuffi- 
cient ;  the  sixty-fourth  section  of  the  6  <&  7  Vict.  c.  18,  requiring  it 
to  be  given  ten  days  at  least  before  the  day  appointed  for  the 
hearing  of  the  appeal,  and  there  not  being  ten  clear  days  between 
the  day  of  the  service  and  the  day  appointed  for  hearing  the  appeals 
for  this  Term — Thursday,  the  12th  instant.) 

The  Court  having  appointed  too  early  a  day  for  hearing  these 
appeals,  there  was  no  time  to  give  ten  clear  days*  notice. 

(Wilde,  Ch.  J.:  What  is  the  date  of  the  Revising  Barrister's 
decision  ?) 

The  16th  of  October. 

(Wilde,  Ch.  J. :  Then  there  was  ample  time  for  giving  notice.) 

The  universal  understanding,  from  the  words  of  the  sixty-second 
section,  has  been,  that  the  notice  to  the  respondent,  as  well  as  the 
notice  to  the  Master,  must  be  given  within  the  first  four  days  of 
the  Term.  If  that  be  not  the  proper  construction  of  the  Act,  it  can- 
not be  contended  that  there  was  no  sufficient  time.  Taking  this 
to  be  the  day  appointed  for  the  hearing,  the  notice  would  be  good. 
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Norton  (Wilde,  Ch.  J. :   The  day  appointed  was  the  12th  ;  the  Bub- 

Towk*clbrk  sequent  days  are  merely  days  of  adjournment.) 

OP 

Salisbuby.  rpjj^  Q^^^^.  j^j^g  p^^^j,  jq  extend  the  time :  for,  by  sect.  64  it  is 
provided,  "  that,  if  it  shall  appear  to  the  Court  that  there  has  not 
been  reasonable  time  to  give  or  send  such  notice  in  any  case,  it 
shall  be  lawful  for  the  Court  to  postpone  the  hearing  of  the  appeal 
in  such  case,  as  to  the  said  Court  shall  seem  meet.**  That  proviso 
can  only  apply  to  a  case  of  this  sort ;  for,  the  revision  of  the  lists 
C  *34  ]  must  always  be  ^completed  before  the  first  day  of  Michaelmas 
Term  (i). 

(Wilde,  Ch.  J. :  Nothing  can  be  more  distinct  than  the  sixty-fourth 
section.    It  seems  to  me  that  we  have  no  power  to  hear  this  appeal.) 

This  is  not  so  much  a  question  of  jurisdiction  as  a  question  of 
practice.  In  Neicton  v.  The  Overseers  of  Mobberley  (2),  the  Court 
acted  upon  the  proviso,  the  appellant  having  been  led  by  the 
respondents'  conduct  to  refrain  from  giving  the  regular  notice. 

(Wilde,  Ch.  J. :  That  is  not  quite  in  point.  The  Court  there 
considered  there  was  a  surprise  on  the  appellant,  a  little  in  the 
nature  of  fraud  on  the  respondents'  part.) 

There  is  something  like  surprise  upon  the  party  here. 

Wilde,  Ch.  J. : 

I  should  have  been  very  glad  to  have  been  able  to  discover  any 
reasonable  ground  for  permitting  this  appeal  to  stand  over,  in  order 
to  admit  of  the  notice  being  now  given.  But  I  find  none.  In 
dealing  with  this  Act  of  Parliament,  which  has  for  the  first  time 
delegated  to  a  court  of  law  a  duty  of  much  interest  to  the  com- 
munity, it  behoves  us  to  confine  ourselves  as  strictly  as  may  be 
within  the  path  the  Legislature  has  marked  out  for  us.  This 
appeal  having  been  called  on,  and  no  one  appearing  on  behalf  of 
the  respondent,  the  appellant  produced  an  affidavit  of  service  on  the 
respondent,  of  notice  of  his  intention  to  prosecute  the  appeal. 
Comparing  the  day  of  service  of  that  notice  with  the  day  appointed 
by  the  Court  for  hearing  the  appeals,  it  is  found  that  there  is  not 
an  interval  of  ten  days,  as  required  by  the  sixty-fourth  section :  and 
there  is  no  suggestion  that  a  reasonable  time  had  not  elapsed  since 
the  decision  of  the  Bevising  Barrister  was  pronounced,  for  giving 
(1)  6  &  7  Vict.  c.  18,  8.  32.  (2)  2  0.  B.  203. 
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such  notice,  provided  dae  diligence  *had  been  used.  By  section  62  Nobton 
certain  conditions  precedent  are  to  be  observed  by  the  appellant,  towk  Clbbk 
before  he  can  be  heard.  That  section  enacts, ''  that  every  appellant  ^g  ^' 
who  shall  intend  to  prosecute  his  appeal  shall,  within  the  first  four  [  ^35  ] 
days  in  Michaelmas  Term  next  after  the  decision  to  which  such 
appeal  shall  relate,  transmit  to  the  Masters  of  the  Court  of  Common 
Pleas,  the  statement  in  writing  so  signed  by  the  said  Bevising 
Barrister  as  aforesaid  (i),  and  shall  also  therewith  give  or  send  a 
notice,  signed  by  him,  stating  therein  his  intention  to  prosecute  the 
said  appeal ;  and  the  said  appellant  shall  also  give  or  send  a  notice, 
signed  by  him,  to  the  respondent  in  the  said  appeal,  stating  his 
said  intention  duly  to  prosecute  such  appeal,  in  the  said  Court,"  &c. 
In  the  latter  part  of  this  clause,  the  length  of  notice  is  not 
mentioned.  But,  it  being  afterwards  contemplated  that  cases 
might  occur  in  which  the  respondent  might  not  appear  to  sustain 
the  Barrister's  decision,  there  is,  in  a  subsequent  clause,  an  express 
enactment  to  meet  that.  Section  64  enacts  ''  that  no  appeal  or 
matter  of  appeal  whatsoever  shall  in  any  case  (with  an  exception 
not  material  upon  the  present  occasion)  be  entertained  or  heard  by 
the  said  Court,  unless  notice  shall  have  been  given  by  the  appellant  to 
the  Masters  of  the  Court  of  Common  Fleas,  at  the  time  and  in  the 
manner  before  mentioned ;  and  no  appeal  shall  be  heard  by  the 
said  Court,  in  any  case  where  the  said  respondent  shall  not  appear, 
unless  the  said  appellant  shall  prove  that  due  notice  of  his  intention 
to  prosecute  such  appeal  was  given  or  sent  to  the  said  respondent 
ten  days  at  least  before  the  day  appointed  for  the  hearing  of 
such  appeal : "  and  then  comes  the  proviso  which  has  been  some- 
what relied  on.  ''  Provided  always,  that,  if  it  shall  appear  to  the 
said  Court  that  there  has  not  *been  reasonable  time  to  give  or  send  [  93^  ] 
such  notice  in  any  case,  it  shall  be  lawful  for  the  said  Court  to  post- 
pone the  hearing  of  the  appeal  in  such  case,  as  to  the  said  Court 
shall  seem  meet."  In  Newton  v.  Tlie  Overseers  of  Mohberleyy  the 
Court  thought  the  proviso  applicable,  not  because  the  notice  had 
been  waived  by  the  respondent,  but  because  they  thought  there 
was  some  colour  for  saying,  that,  by  reason  of  the  conduct  of  the 
respondent,  there  had  not  been  a  reasonable,  time  for  giving  the 
notice.  There  is  no  suggestion,  however,  in  this  case,  of  any  fact 
to  justify  the  Court  in  acting  upon  that  proviso.  The  decision  was 
come  to  so  long  ago  as  the  16th  of  October,  and  nothing  occurred 
to  prevent  the  appellant  from  giving  his  notice  at  once.  It  appears, 
(1)  6  &  7  Vict.  c.  18,  8.  42. 
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Norton  therefore,  to  me  that  the  condition  upon  which  alone  the  power  of 
Town  glbbk  the  Court  to  entertain  the  appeal  rests,  not  having  been  observed, 
Salisbury.    ^®  are  bound  to  decline  to  hear  it. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  The  words  "  ten  days  at  least " 
have  received  a  judicial  construction  in  Reg.  v.  The  Justices  of 
Salop  (i),  being  held  to  mean  the  given  number  of  days,  exclusive 
of  the  first  and  the  last.  The  necessary  ten  days'  notice,  there- 
fore, clearly  has  not  been  given  in  this  case.  No  aid  can  be 
derived  from  the  proviso  in  the  sixty-fourth  section ;  for,  it  is 
impossible  to  say  that  the  appellant  had  not  abundant  time  to  give 
the  proper  notice. 

Maule,  J.  : 

Ten  days'  notice  at  least  has  not  been  given  in  this  case,  the 
notice  having  been  given  on  the  2nd  of  November,  and  the  day 
appointed  for  the  hearing  of  the  appeal  being  the  12th.  In  the 
[  •87  J  case  of  Reg.  v.  The  Justices  of  Salop,  the  Court  of  Queen's  Bench 
decided  that,  under  the  4  &  5  Will.  IV.  c.  76,  s.  81,  which  re- 
quires the  parish  appealing  against  an  order  of  removal,  to  deliver 
to  the  overseers  of  the  respondent  parish  a  written  statement  of  the 
grounds  of  appeal,  fourteen  days  at  least  before  the  first  day  of  the 
Sessions,  the  fourteen  days  must  be  clear  days,  exclusive  of  the 
day  of  delivery  and  of  the  first  day  of  the  Sessions.  I  think  that 
was  a  perfectly  correct  decision.  The  words  '*  at  least  "  must  have 
some  meaning:  they  must  mean  that  the  notice  is  to  be  so 
delivered  that  there  shall  elapse  ten  periods  of  twenty-four  hours 
each  (2)  between  the  day  of  its  delivery  and  the  day  of  hearing. 
That  has  not  been  done  here.  The  section  requiring  the  notice 
to  be  given  (s.  62),  does  not  prescribe  the  quality  of  the  notice :  the 
termini  are  pointed  out  by  s.  64.  The  sixty-third  section  shows 
that  the  time  of  giving  this  notice  has  nothing  whatever  to  do  with 
the  time  of  the  hearing.  The  party  whose  duty  it  is  to  give  the 
notice,  ought  to  bestir  himself  to  give  notice  as  early  as  con- 
veniently may  be  after  the  decision  has  been  pronounced.  I  think 
it  is  perfectly  clear  that  the  sixty-fourth  section  prohibits  us  from 
hearing  this  appeal. 

V.  Williams,  J.,  concurred.  * 

Appeal  dismissed. 

(1)  47  B.  B.  546  (8  Ad.  &  El.  173 ;  3  (2)  Which  periods  must  embrace  teik 
Nev,  &  P.  286 ;  6  Dowl.  P.  C.  28).  calendar  days. 
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THOMAS  BUSHER  v.  JOHN  THOMPSON. 

(4  C.  B.  48^63;  S.  C.  16  L.  J.  C.  P.  57;  1  Lutw.  Reg.  Caa.  551. ) 

A.  claimed  to  vote  in  respect  of  a  burgage  tenement  in  an  ancient 
borough.  The  case  found,  that  burgage  tenements  within  the  borough 
had  always  been  conveyed  by  deed  of  grant,  or  bargain  and  sale,  without 
livery  of  seisin,  and  without  a  lease  for  a  year,  or  any  inrolmont;  that  no 
surrender  or  admittance  was  required,  nor  was  any  fine  paid  upon  descent 
or  alienation ;  that  the  mode  of  descent  was  agreeable  to  the  common  law, 
except  that  females  inherited,  not  as  coparceners,  but  by  seniority ;  that  the 
interest  of  a  feme  covert  was  passed  without  any  separate  examination  of 
tke  wife ;  that  the  widow  of  a  person  dying  seised  of  a  burgage  tenement 
had  the  whole  during  her  chaste  viduity;  that  burgage  tenements  had 
always  been  devisable  in  the  same  way  as  ordinary  freeholds  (1) ;  that  they 
were  held  subject  only  to  the  payment  of  certain  fixed  annual  rents  payable 
to  some  individual;  and  that  no  other  services  had  been  performed  or 
payments  made  in  respect  of  them  : 

Held,  that,  in  the  absence  of  evidence  on  the  face  of  the  case  to  show 
that  the  freehold  was  in  any  other  person,  it  must  be  assumed  that  A.  had 
such  a  freehold  tenure  as  to  entitle  him  to  be  registered,  the  value  being 
sufficient. 

The  claim  of  Thomas  Busher  to  have  his  name  inserted  in  the 
list  of  voters  for  the  township  of  Kendal,  and  Park  and  Castle  lands, 
was  objected  to.    The  claim  was  as  follows : 


CSixtetlan     Name     and 
Snnunne  of  each  Voter 
at  ftill  lenKth. 

Place  of  Abode. 

Nature  of  Qualification. 

street.  Lane,  &c.,  where 
the  Property  is  situate, 
&c. 

Thomas  Busher. 

Highgate  Kendal. 

• 

One  third  Share  of 
Burgage  Houses 
and  Garden. 

Head  of  Captain 
French  Lane. 

Thomas  Busher  is  one  of  the  owners  of  certain  houses  situate 
within  the  township,  and  within  the  limits  of  the  ancient  borough , 
of  Eirkby-in-Eendal.  The  houses  are  what  is  called  burgage  tenure ; 
and  Thomas  Busher's  interest  in  the  annual  value  of  the  said 
houses  exceeds  40s.,  but  is  less  than  102. 

Besides  the  tenements  held  by  burgage  tenure,  of  which  there 
are  many,  there  are  other  tenements  within  the  borough  which  are 
of  ordinary  tenure,  of  free  and  common  soccage,  and  which  are 
conveyed  by  the  mode  of  assurance  adapted  to  the  passing  of  free- 
hold estates,  and  descend  according  to  the  rules  of  the  common  law. 

The  burgage  tenure  within  the  township  differs  from  the  ordinary 
freehold  tenure,  in  this,  that  burgage  tenements  have  always  been 
conveyed  by  deed  of  grant,  or  bargain  and  sale,  without  livery  of 

(1)  Vide  post,  ^.,  530  n.  (I). 
&.B. — ^VOL.  LXXII.  84 


Nov.  19. 

County  of 

Wegtmore- 

land. 

[48J 


[49] 
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BU8HEB  seisin,  and  without  a  lease  for  a  year,  or  any  inrolment.  No 
Thompson,  surrender  or  admittance,  however,  is  required ;  nor  is  any  fine  paid 
upon  descent  or  alienation.  There  is  no  record  of  courts-baron,  or 
customary  courts,  having  ever  been  held  within  the  township; 
though  a  tradition  exists  that  such  courts  were  formerly  held,  and 
that,  upon  every  change  of  tenant  of  a  burgage  tenement,  a  ''  6od*8 
penny  "  only  was  paid,  but  no  fine. 

The  mode  of  descent  of  such  burgage  tenements  follows  the 
common  law  mode  of  descent,  excepting  that,  where,  by  the  common 
law,  several  females  would  inherit  as  coparceners,  by  the  custom  of 
burgage  t^nure,  the  eldest  inherits  to  the  exclusion  of  the  rest. 

The  custom  with  regard  to  femes  covert  has  always  been,  that 
husband  and  wife  have  conveyed  the  burgage  tenements  of  the 
wife,  by  such  deed  of  grant,  or  bargain  and  sale,  as  before 
mentioned,  and  without  any  separate  examination  of  the  wife ;  and 
that,  upon  the  death  of  a  person  dying  seised  of  a  burgage  tene- 
ment, and  leaving  a  widow,  such  widow,  instead  of  dower  by  the 
[  ^60  ]  common  *law,  has  had  the  whole  of  the  burgage  tenements  of 
which  her  husband  died  seised,  during  her  chaste  viduity;  but 
such  widow  has  had  no  dower  or  free-bench  out  of  any  tenement 
conveyed  by  the  husband  during  coverture — ^her  title  to  such  dower 
or  tree-bench,  being  confined  to  the  tenements  or  estate  of  which 
the  husband  dies  seised.  In  the  township  of  Kirkland,  which 
adjoins  the  township  of  Kendal,  but  is  without  the  limits  of  the 
ancient  borough  of  Kirkby-in-Kendal,  there  are  burgage  tenements, 
the  customs  with  respect  to  which,  as  to  alienajbion,  descent,  and  in 
all  other  respects,  are  the  same  as  apply  to  burgage  tenements  in 
Kendal,  except  that,  upon  alienation,  the  deed  of  alienation  is  pre- 
sented at  the  manor  court ;  but  no  admittance  takes  place.  There 
are  copyhold  tenements  within  the  manor  of  Kirkland. 

Burgage  tenements  have  always  been  devisable  in  the  same 
manner  as  ordinary  freehold  estates  (i).  They  are  held  subject 
only  to  the  payment  of  certain  fixed  annual  rents,  some  of  which 
are  payable  to  the  lords  of  the  manor,  and  others  to  private 
individuals,  who  have  an  undoubted  right  to  enforce  payment  of 
these  fixed  annual  rents,  by  entry  and  distress.      No  other  services 

(1)  Before  the  Statute  of  Wills,  free-  devised   by   will   in  writing;    upon 

hold  lands  were   devisable   only  by  which,  however,  certain  restriotioiiA 

local  custom .    Under  that  statute  they  were  imposed  by  the  Statute  of  Frauds, 

might,  as  to  two-thirds  of  lands  held  and   others  by  the   7   WUL  lY.  & 

by  knight's  service,    and  as  to  the  1  Vict.  c.  26. 
whole  of  those  held   in   socage,  be 
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have  been  performed^  or  payments  made,  in  respect  of   these      Bushsb 
burgage  tenements.  Thompbok. 

The  owners  of  these  tenements  voted,  in  respect  of  these  burgage 
tenements,  at  the  elections  for  the  county  of  Westmoreland,  in 
1818,  1820,  1826,  and  1882;  but,  whether  they  did  so  in  the 
exercise  of  an  admitted  right,  or  by  mutual  consent,  was  not  shown. 

There  are  within  the  barony  of  Kendal  (within  which  the  borough 
of  £irkby-in-Eendal  is  situate)  divers  ^customary  tenements,  which  [  *si  ] 
are  conveyed  by  deed  of  grant,  or  bargain  and  sale,  without 
surrender ;  but  with  regard  to  which,  upon  every  change  of  tenant, 
by  alienation,  descent,  or  devise,  as  well  as  upon  the  death  of  the 
lord,  admittance  at  the  manor  court  is  necessary ;  and  fines  (some 
arbitrary,  but  for  the  most  part  certain),  and,  in  some  instances, 
heriots,  are  payable.  The  owners  of  these  customary  tenements 
also  perform  suit  and  service  at  the  customary  courts,  which  are 
regularly  held  within  the  several  manors.  In  other  respects,  the 
customs  as  to  descent,  and  as  to  a  widow's  estate  in  her  husband's 
lands,  and  as  to  the  power  of  disposition  by  will,  are  the  same 
with  regard  to  burgage  tenements  and  to  the  customary  tenements 
alluded  to. 

It  was  contended,  on  behalf  of  Busher,  that  the  houses  were  of 
freehold  tenure,  and  that  an  interest  to  the  extent  of  408.  by  the 
year  was  sufficient  to  support  his  claim. 

The  Revising  Barrister  decided,  that  the  houses  were  not  of  free- 
hold tenure ;  and  that,  as  their  clear  yearly  value  to  Busher  did  not 
amount  to  lOL,  they  were  insufficient  to  support  his  claim. 

Cockbum  (with  whom  was  Stock),  for  the  appellant: 

The  question  is,  whether  the  houses,  in  respect  of  an  interest  in 
which  the  appellant  claimed  to  be  registered,  are  of  freehold  or 
customary  tenure.  The  distinction  pointed  out  in  Heywood  on 
County  Elections  (i)  is,  whether  the  intervention  of  the  lord  is  or  is 
not  necessary  to  perfect  the  alienation. 

(Wilde,  Ch.  J. :  What  is  there  in  the  statement  submitted  to  us 
importing  that  the  fee  is  in  the  lord?) 

Nothing. 

(Mauls,  J. :  The  question  seems  to  be,  whether  there  may  be  a 
valid  custom  to  pass  lands  without  livery.) 

(1)  Ch.  3,  pp.  77—85. 

84—2 
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BusHKE      [He  cited  Littleton  on  Tenures  (i).] 

r. 
Thom  pson 

[  52  ]  (Maulb,  J. :  Do  you  find  any  instance  of  a  custom  *to  convey 

[  *58  J       without  livery  of  seisin,  other  than  a  custom  to  devise  ?) 

No.  There  is  no  evidence  of  the  existence  of  any  manor  here,  or 
any  lord :  the  tenements  in  question  are  merely  stated  to  be  held 
subject  to  the  payment  of  a  fixed  rent  to  an  individual,  no  informa- 
tion  being  given  as  to  the  amount  so  paid,  or  of  the  person  to  whom 
it  is  paid.  By  the  operation  of  the  statute  12  Cftr.  II.  c.  24,  all 
tenures,  with  the  exception  of  tenures  in  frankalmoigne,  tenure  by 
copy  of  court  roll,  and  the  honorary  services  of  grand  serjeantj^ 
are  converted  into  free  and  common  socage. 

(Maule,  J. :  That  statute  does  not  apply  to  copyholds :  its  object 
was  to  turn  knight's  service,  and  tenures  of  that  description,  into 
free  socage.) 

Where  nothing  is  shown  to  the  contrary,  every  tenure  is  presumed 
to  be  a  free  socage. 

Amoldf  for  the  respondent : 

*  *  The  case  states  that  the  tenements  here  are  of  burgage 
tenure.  The  tenures  spoken  of  by  Littleton,  in  the  sections  referred 
to,  and  also  by  Blackstone  (2),  are  clearly  frank  tenures.  *  * 
[  54  ]  There  are  in  the  present  case,  certain  peculiarities  showing  that 
the  houses  in  question  are  not  of  free  tenure ;  but  rather  in  the 
nature  of  those  copyhold  or  customary  tenant  rights  peculiar  to 
the  north  of  England — derived  from  the  old  tenures,  not  in  pare 
villenage,  but  a  kind  of  villein  socage.  It  is  not  necessary  that 
there  should  be  admittance :  still  the  freehold  is  not  in  the  tenant. 
The  case  of  Roe  d.  Clemett  v.  Briggs  (3)  shows,  that  the  freehold  in 
these  tenements  cannot  be  in  the  tenant  without  enfranchisement. 

(Maule,  J. :  The  tenements  in  that  case  were  within  the  manor 
of  Kirkland.) 

[He  cited  Doe  d.  Reay  v.  Huntington  (4),  Stephenson  v.  HtK(6),  and 
Burrell  v.  Dodd  (6).] 
L  -se  ]  It  may  bo  *difficult,  perhaps,  to  show  where  the  freehold  is : 

(1)  Sections  162—167.  (4)  4  East,  271. 

(2)  2  Bl.  Coram.  82—84.  And  see  (6)  3  Burr.  1278. 
Wright's  Tenures,  205.                                   (6)  3  Bos.  &  P.  378. 

(3)  16  East,  406. 
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probably  it  is  in  the  lord  of  the  barony  of  Kendal.  The  case  bushsb 
states,  in  the  first  place,  that  these  burgage  tenements  have  always  Thompson. 
been  conveyed  by  deed  of  grant,  or  bargain  and  sale,  without 
livery  of  seisin,  and  without  inrolment.  In  the  second  place,  it 
states  that  females  inherit,  not  in  coparcenary,  but  the  eldest, 
to  the  exclusion  of  the  rest.  In  the  third  place,  the  property  of 
a  feme  covert  is  conveyed  by  the  husband  and  wife,  without  any 
separate  examination  of  the  latter.  And  in  the  fourth  place,  the 
widow  of  a  man  dying  seised  of  a  burgage  tenement,  takes  the 
whole,  during  viduity,  and  not,  as  at  common  law,  a  third.  It 
may  be  conceded  that  the  second  and  fourth  of  these  peculiarities 
in  this  tenure,  are  not  inconsistent  with  its  being  freehold :  Litt. 
§  87 ;  Scriven  on  Copyhold,  4th  edit.  72 ;  Watkins  on  Copyholds, 
ch.  3,  p.  87  (2nd  edit.  96).  But  the  other  two  properties  of  these 
tenures  are  utterly  irreconcilable  with  the  tenants  having  a  free- 
hold. The  only  modes  by  which  freeholds  could  at  common  law 
be  conveyed,  inter  vivo$y  was,  by  feoffment  and  livery  of  seisin : 
2  Bl.  Comm.  811 ;  1  Steph.  Com.  218.  A  grant  or  bargain  and 
sale,  without  inrolment,  would  be  inoperative  to  pass  a  freehold 
interest. 

(Maule,  J,:  Without  a  custom.  I  cannot  help  thinking  that 
there  are  customs  to  convey  burgage  tenures  by  deed,  without 
livery  of  seisin. 

Cockburn  adverted  to  the  custom  of  London  (i).) 

The  Revising  Barrister  has  stated  no  custom;  and  he  has  found 
that  these  houses  are  not  of  freehold  tenure.  Then,  as  to  the 
conveyance  of  the  estate  of  a  married  woman.  At  common  law, 
such  a  conveyance  of  the  property  of  a  married  woman  would  be 
absolutely  void :  Perkins,  s.  154.  The  circumstance  of  these  tene- 
ments being  devisable,  is  not  inconsistent  *with  their  being  of  base  [  ?57  ] 
tenure. 

(Maule,  J. :  There  is  a  total  absence  here  of  any  evidence  of  base 
tenure.  It  is  not  shown  in  whom  the  freehold  is,  if  not  in  the 
tenants.  The  only  difficulty  is,  as  to  the  mode  of  conveyance.  In 
order  to  decide  the  case,  it  will  not  be  necessary  to  hold,  in  the 
abstract,  that  there  may  be  a  good  custom  to  convey  a  freehold  by 
grant,  without  livery  of  seisin.  It  is  enough  if  there  may  be  a 
valid  custom  to  convey  a  burgage  tenement  by  grant,  without  livery. 

(1)  See  Com.  Dig.  tit.  Bargain  and  Sale  (B.  4),  (B.  5) ;  tit  London  (N.  3). 
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BusHBR      The  case  finds  that  there  are  within  the  township  other  tenements 
Trom racy     which  are  of  the  ordinary  tenure  of  free  and  common  socage.    If, 
therefore,  there  be  this  custom,  it  is  not  a  general  custom/ but  a 
custom  applicable  only  to  burgage  tenements.) 

Cockburriy  in  reply : 

The  distinction  is  clearly  laid  down,  in  the  authorities  cited, 
between  freehold  and  base  tenures.  There  is  nothing  but  the 
single  circumstance  of  the  mode  of  conveyance  that  can  at  all 
justify  a  surmise  that  the  tenements  in  question  are  other  than 
freehold.  In  Cruise's  Digest  (i),  speaking  of  burgage  tenures,  it 
is  said,  that  "the  qualities  of  this  tenure  vary  according  to  the 
particular  customs  of  every  borough,  without  prejudice  to  the 
feudal  nature  of  it ;  in  conformity  to  the  maxim,  **  comuetudo  loci 
est  observanda.'') 

• 
(WiLDB,  Ch.  J. :  Neither  Cruise  nor  Lord  Coke  refers  particularly 
to  the  mode  of  conveyance.) 

It  may  be  that  these  tenements  were  originally  held  in  ancient 
demesne,  or  of  customary  tenure,  and  have  been  enfranchised. 
That,  however,  is  mere  conjecture.  The  presumption  of  law  is, 
that  the  freehold  is  in  the  party  who  is  in  possession  of  land,  until 
the  contrary  is  shown. 

WiLDB,  Ch.  J. : 

The  sole  question  in  this  case  seems  to  be,  whether  or  not  the 
[  *68  ]  interest  in  respect  of  which  *Busher,  the  appellant,  claimed  to  be 
put  upon  the  register,  was  of  a  freehold  nature.  If  it  be  so,  the 
value  is  sufficient  to  confer  upon,  him  the  franchise,  otherwise  not. 
The  case  finds  that  Busher  is  the  owner  of  a  burgage  tenement, 
subject  only  to  the  payment  of  rent,  the  amount  of  which  is  not 
mentioned,  nor  the  person  to  whom  it  is  payable.  The  tenements 
are  not  situate  within  any  manor,  nor  is  there  any  lord :  they  are 
held  subject  to  the  payment  of  rent  to  an  individual.  Now,  where 
a  party  is  simply  in  possession  of  property,  and  nothing  more 
appears,  what  is  the  interest  which  in  law  he  is  presumed  to  have  ? 
and  what  is  the  inference  in  the  present  case  to  rebut  that  presump- 
tion ?  With  regard  to  the  enjoyment,  we  find  all  the  incidents  of 
a  freehold  tenure,  and  an  entire  absence  of  any  symptoms  of  a  base 

(1)  Vol.  I.  c.  3,  8.  29. 
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tenure,  or  any  thing  to  show  that  the  party's  intei'est  is  less  than      Bushes 

a  freehold.    It  is  found  that  the  owners  of  these  tenements  voted    Thompson. 

in  respect  thereof  at  several  elections  for  the  county,  as  freeholders. 

What  right  have  we  to  infer  that  they  voted  in  pursuance  of  some 

private  arrangement?    There  is  absolutely  nothing  to  cut  down 

the  ordinary  legal  presumption  arising  from  possession,  that  the 

party  is  possessed  in  respect  of  a  freehold  tenure.    The  only  ground 

upon  which  it  has  been  contended  that  this  is  less  than  a  freehold 

tenure,  is,  that  these  burgage  tenements  have  always  been  conveyed 

by  grant  or  bargain  and  sale,  without  livery  of  seisin,  and  without 

a  lease  for  year,  or  any  inrolment;  and  that,  in  the  case  of  husband 

and  wife,  the  conveyance  has  always  been  by  deed  of  grant  or 

bargain  and  sale,  and  without  any  separate  examination  of  the 

wife.     It  was  observed  by  one  of  my  learned  brothers,  in  the 

course  of  the  argument,  that  there  is  no  instance  to  be  found  of  a 

custom  to  convey  a  tenure  of  a  base  nature  without  livery  of  seisin. 

If  this  form  of  conveyance  may  be  sufficient  to  pass  a  freehold 

interest,  it  is  competent  to  *the  Court  to  give  effect  to  it,  in  the       [  *59  ] 

absence  of  any  circumstances  to  show  that  it  is  inapplicable  to  the 

subject-matter  of  discussion.    As  far  as  any  evidence  appears  on 

the  case,  it  has  been  the  mode  of  conveyance  of  these  tenements 

from  time  immemorial.     There  is  no  period  at  which  any  sei-vices 

of  a  base  nature  were  performed ;  and  no  evidence  that  there  ever 

was  a  manor  of  which  these  tenements  formed  part :  but  there  is 

evidence  that  there  is  no  manor  existing  now,  and  therefore  no 

lord.    When  it  is  argued  that  the  party  in  possession  is  not  entitled 

to  the  fee,  surely  one  should  require  to  be  told  where  the  freehold 

is.    When,  therefore,  I  find  an  entii*e  absence  of  any  thing  like 

base  service,  or  of  the  existence  of  a  manor,  or  of  any  person 

holding  relation  to  the  lord  in  whom  the  freehold  could  be,  I 

certainly  feel  myself  at  liberty  to  refer  the  possession  of  the 

appellant  to  a  freehold  interest,  notwithstanding   the  mode  of 

conveyance  is  not  strictly  reconcilable  with  the  common  law.    It 

seems  to  me,  therefore,  that,  though  we  may  find  many,  perhaps 

ally  the  incidents  applicable  to  these  burgage  tenures  in  cases  where 

the  party  clearly  had  no  freehold  interest,  yet  we  always  find  them 

accompanied  with  qualifying  circumstances  which  are  wanting  here. 

For  these  reasons,  it  seems  to  me  that  the  proper  legal  inference  to 

be  drawn  from  the  facts  stated,  is,  that  the  appellant  was  possessed 

of  a  freehold  interest  sufficient  to  sustain  his  claim,  and  therefore 

that  the  decision  of  the  Bevising  Barrister  must  be  reversed. 
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BuSHEn         COLTMAN,  J.  I 
.    V, 

Thompson.  It  seems  to  me  also  that  the  decision  of  the  Bevising  Barrister  in 
this  case  is  erroneous.  Where  a  party  is  in  possession  of  property, 
he  is  prima  facie  the  owner  of  the  fee ;  and  he  who  seeks  to  redace 
his  interest  must  show  the  circamstances  and  ground  for  so  doing. 
[  '60  ]  Now,  it  is  not  shown  that  the  parties  here  *held  under  any  one  who 
was  lord  of  the  manor,  or  in  any  way  possessed  of  the  freehold. 
The  original  grant  of  these  tenements  may  have  been  before  the 
Statute  of  Quia  Emptores  (i).  The  only  circumstance  that  can  be 
relied  on  as  raising  a  doubt  in  this  case,  is,  the  mode  of  conveyance. 
Beference  has  been  made  to  the  custom  prevailing  in  the  city  of 
London,  where  houses  and  lands  pass  by  bargain  and  sale  inroUed. 
Lord  Coke  speaks  of  that  custom  in  his  exposition  of  the  statute 
27  Hen.  VIII.  c.  16,  in  the  2nd  Institute.  Before  the  Statute  of 
Uses  (2),  a  use  might  be  conveyed  by  parol ;  by  that  statute,  it  was 
converted  into  a  legal  estate.  But  then  the  27  Hen.  VIII.  c.  16, 
made  another  circumstance  necessary  to  give  validity  to  the  title 
under  a  conveyance  by  bargain  and  sale,  viz.  inrolment.  That 
statute,  however,  contained  an  exception  in  favour  of  cities, 
boroughs,  and  towns  corporate,  in  the  following  words:  "Provided 
always  that  this  Act,  nor  any  thing  therein  contained,  extend  not  to 
any  manor,  lands,  tenements,  or  hereditaments,  lying  or  being 
within  any  city,  borough,  or  town  corporate  within  this  realm, 
wherein  the  mayors,  recorders,  chamberlains,  bailiffs,  or  other 
officer  or  officers  have  authority,  or  have  lawfully  used  to  inrol  any 
evidences,  deeds,  or  other  writings,  within  their  precinct  or  limits  ; 
anything  in  this  Act  contained  to  the  contrary  notwithstanding."^ 
Upon  this  Lord  Coke  says  (a)  it  was  "  resolved,  by  the  opinion  of 
the  justices  of  both  benches,  that  a  bargain  and  sale,  for  valuable 
consideration,  of  houses  or  lands  in  London,  &c.,  by  word  only,  is 
sufficient  to  pass  the  same ;  for  that  houses  and  lands  in  any  city,  &c.,. 
are  exempted  out  of  this  Act:  and  at  the  common  low  such  a 
bargain  and  sale  by  word  only,  raised  an  use.  And  the  statute 
[  ♦61  J  *of  27  Hen.  VIII.  c.  10,  doth  transfer  the  use  into  possessioii. 
When  the  makers  of  this  Act  had  appropriated  the  inrolment  of 
all  indentures  of  bargain  and  sale  to  the  King's  four  Courts  afore- 
said,  it  was  necessary  to  make  provision  for  cities,  &c.,  which  had 
authority  to  inrol,  and  that  there  such  bargains  and  sales  should 
be   inroUed.     Sed  desnnt  verha:  for,  by  the  words,   the   manors,. 

(1)  Westm.  3,  18  Edw.  I,  c.  1.  (3)  2  lust.  675,  referring  to  CAi6- 

(2)  27  Hen.  VIII.  c.  10.  hfrm^  case^  Dyer,  229  a. 
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lands,  tenements,  and  hereditaments,  are  exempted  out  of  the  said  Busrsr 
Act,  without  any  provision  for  inrolment  within  those  cities,  &c."  Thompson. 
I  should  have  been  disposed  to  think  that  this  had  been  a  boroagh 
where  inrcdment  was  necessary.  But  there  is  a  finding  in  this  case, 
which,  if  it  be  correct,  and  advisedly  inserted  in  it,  shows  that  this 
is  not  a  borough  that  is  within  the  benefit  of  that  provision  of  the 
27  Hen.  YIII.  c.  16,  viz.  that  there  is  no  inrolment  of  conveyances 
of  these  burgage  tenures.  We  are  not, .  however,  now  trying 
whether  or  not  this  conveyance  is  a  valid  one,  but  whether  the 
tenure  is  freehold.  If  it  be  true  that  the  conveyances  never  were 
inrolled,  I  feel  some  difficulty  in  saying  that  they  would  pass  the 
freehold.  There  is  nothing,  however,  in  the  circumstance  of  the 
conveyance  being  by  deed,  without  livery  of  seisin,  and  without 
inrolment,  that  necessarily  leads  to  the  conclusion  that  the  tenure 
is  base.  The  same  remarks  apply  to  the  conveyance  of  the  estate 
of  2k  feme  covert. 

Maule,  J. : 

I  also  think  it  must  be  presumed  that  the  tenure  in  question  is 
freehold,  in  the  absence  of  any  evidence  to  warrant  the  contrary 
conclusion.  That  which  the  case  finds  as  to  the  mode  of  con- 
veyance, does  not  apply  to  the  conveyance  under  which  these 
parties  claim,  but  to  the  customary  mode  of  passing  burgage 
tenures  in  this  borough.  It  might  be  that  there  never  was  any 
conveyance  of  these  tenements ;  they  may  have  descended  from 
ancestor- to  heir  from  *time  immemorial.  The  only  question  for  [*62] 
our  consideration,  is,  whether  this  tenure  is  other  than  freehold. 
If  it  is,  it  must  be  in  consequence  of  its  being  held  of  some  lord  by 
base  tenure :  but  there  always  is  in  such  cases  some  symbol  or 
badge  of  the  baseness  of  the  tenure,  some  presentment  at  the 
homage  that  such  a  conveyance  has  been  made,  or  admittance,  or 
something  to  show  a  holding  at  the  will  of  some  lord.  There  is, 
however,  nothing  of  that  sort  here.  If  we  hold  this  to  be  not  a 
freehold  tenure,  we  must  say  that  it  is  a  base  tenure  of  a  kind  we 
cannot  discover,  and  held  of  some  person  who  cannot  be  named. 
That  clearly  is  not  a  legitimate  way  of  depriving  a  man  of  his 
rights.  The  case  finds  that  these  burgage  tenements  are  held 
subject  to  the  payment  of  certain  fixed  annual  rents,  some  of  which 
are  payable  to  the  lords  of  the  manoi:,  and  others  to  private 
individuals.  I  find  nothing  on  the  case  that  is  sufficient  to  satisfy 
me  that  the  tenure  is  base.     The  circumstance  of  the  conveyance 
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differing  from  the  common  law  mode  may  be  acconnted  for  thus. 
It  may  be  that  there  is  an  ancient  custom  in  this  borough  to  convey 
burgage  tenements  by  bargain  and  sale,  without  livery  of  seisin, 
and  without  inrolment.  Such  a  custom  might  be  bad.  But  that 
would  not  be  sufficient  to  reduce  this  to  a  base  tenure.  Affirmative 
evidence  would  be  necessary  for  that  purpose.  A  vast  deal  of  land 
in  this  country  that  is  held  of  free  and  common  socage,  is  originally 
held  of  some  one  who. cannot  be  pointed  out.  There  being,  then,  in 
this  case,  a  total  absence  of  evidence  to  show  that  these  tenements 
are  of  base  tenure,  I  think  the  presumption  of  law  is  that  they  are 
of  freehold  tenure,  and  consequently  that  the  decision  of  the 
Revising  Barrister  must  be  reversed. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.     There  may  be  some  difficulty  in 

seeing  how  the  mode  of  conveyance  ^stated  in  the  case,  can  be 

operative  to  pass  the  estate :  but  that  difficulty  would  in  no  degi-ee 

be  lessened  by  holding  these  tenements  to  be  of  copyhold  or 

base  tenure. 

,  Decision  reversed. 


1847.        GEORGE  ELLIOT  v.  The  OVERSEERS  of  ST.  MARY 
•^!!!l1^'  within,  CARLISLE. 

C^^uid     (*  ^-  ^'  '^'^—^^ ;  S.  C.  16  L.  J.  C.  p.  101 ;  11  Jur.  69 ;  1  Lutw.  Eeg.  Ca«.  570.) 
[  76  ]  A  parish  consisted  of  four  diyisions,  popularly,  but  improperly,  called 

townships.  Pour  overseers  were  appointed  for  the  whole  parish,  one  being 
selected  from  among  the  inhabitants  of  each  of  the  so-called  townships. 
In  making  out  the  lists  of  county  voters,  the  overseer  who  acted  for  each 
division  made  out  a  separate  list ;  apd  each  overseer  published  a  separate 
notice  under  the  6  &  7  Vict.  c.  18,  s.  3,  Sched.  (A.)>  No.  2,  requiring  persons 
entitled  to  vote  in  i*espect  of  property  situate  within  his  township  to  send 
in  their  claims  to  him.  These  notices  were  in  each  case  signed  by  the  par- 
ticular overseer  who  acted  for  that  division,  and  by  the  assistant  ovetseer. 

who  therein  styled  themselves  *'  overseers  of  the  township  of •** 

A  notice  of  claim  was  directed  to,  and  served  upon,  the  overseer  of  the 
particular  so-called  township  in  which  the  qualifying  property  was  situate. 
This  notice  being  objected  to,  befora  the  Barrister  at  the  revision,  he 
corrected  the  mistake  in  the  lists,  under  the  power  conferred  upon  him  by 
8.  40,  and  disallowed  the  objection : 

Held,  that  the  Barrister  had  properly  exercised  his  discretion,  and  that 
the  notice  was,  under  the  circumstances,  sufficient,  and  well  served  (1). 

St.   Mabt   Within,   Carlisle,  is  a  parish  containing  the  four 
divisions  following  ;  viz.  Abbey  Street,  Castle  Street,  Fisher  Street, 

(1)  6  &  7  Vict.  c.  18,  s.  40,  was      now  the  power  of  amendment  conferred 
repealed  by  48  &  49  Vict.  c.  13.    See      by  41  &  42  Vict  c  26,  s.  28.— J.  G.  P. 
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and  Scotch  Street,  which  constitute  the  whole  of  the  parish.  These 
divisions  are  popularly,  but  improperly,  called  townships.  They 
are  not  townships  in  the  legal  sense  of  the  term,  as  they  do  not 
separately  maintain  their  own  poor,  nor  are  separate  poor-rates 
made,  nor  are  separate  overseers  appointed,  for  any  of  them ;  but 
four  overseers,  one  selected  from,  and  an  inhabitant  of,  each  of  the 
so-called  townships,  are  appointed  generally  for  the  parish  at  large, 
which  supports  its  own  poor,  and  has  poor-rates  made  for  it.  An 
assistant  overseer  is  also  appointedfor  the  parish  at  large. 

In  making  out  the  list  of  voters  for  the  borough  of  Carlisle,  the 
four  overseers  have  always  prepared  and  ^published  one  list  for  the 
whole  parish.  But,  in  making  out  the  list  of  voters  for  the  eastern 
division  of  the  county  of  Cumberland,  the  overseers  of  the  parish 
have  never  acted  as  such,  but  it  has  been  the  custom  for  each  of 
the  four  overseers  to  undertake  the  exclusive  management  of  such 
of  the  so-called  townships  from  which  he  was  so  selected  as  afore- 
said, and  to  hold  himself  out  to  the  public  as  the  overseer  of  such 
so-called  township.  Consequently,  four  separate  lists  of  voters  for 
the  eastern  division  of  the  county,  in  respect  of  property  situate 
within  the  several  so-called  townships,  each  made  out  separately  by 
a  different  overseer  along  with  the  assistant  overseer,  have  been 
inserted  in  the  register,  instead  of  one  list  of  voters  in  respect  of 
property  situate  within  the  parish  at  large. 

This  year  (1846),  the  clerk  of  the  peace,  as  usual,  sent  his 
precepts,  &c.,  under  stat.  6  &  7  Vict.  c.  18,  s.  8,  to  the  overseers  of 
each  of  the  so-called  townships ;  and  each  of  such  overseers 
respectively  published,  under  sect.  4,  a  separate  notice,  according 
to  the  form  No.  2,  Sched.  (A.),  requiring  persons  entitled  to  vote  in 
respect  of  property  situate  within  his  so-called  township,  to  send  in 
their  claims  to  him  and  the  assistant  overseer,  who  in  each  case 
acted  with  the  particular  overseer;  so  that  one  overseer  and  the 
assistant  overseer  always  acted  for  each  of  the  so-called  townships. 
Each  of  the  above-mentioned  notices  was  signed  by  two  persons 
only,  namely,  the  particular  overseer  and  the  assistant  overseer, 
who,  after  their  signatures,  designated  themselves  as  ''  overseers  of 
the  township  of,"  &c.  In  consequence  of  these  notices,  numerous 
notices  of  claim  were  duly  served  upon  the  dififerent  overseers  ;  but, 
in  every  case;  the  notice  of  claim  was  directed  to  and  served  upon 
"  the  overseer  of  the  township  of,"  &c.,  according  to  the  requirement 
of  the  first-mentioned  notice. 

A  separate  list  of  claimants  was  prepared  by  each  of  "^the  four 
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overseets  (the  assistant  overseer  acting  with  each  of  them,  as  before) 
of  all  the  persons  who  had  sent  in  their  claims  as  aforesaid.  Each 
of  such  lists  was  headed  *'  The  list  of  persons  claiming  to  vote,  &c., 
in  respect  of  property  situate,  &c.  within  the  township  of,"  &c. ; 
and  was  signed  by  the  particular  overseer  and  the  assistant  overseer 
only,  who  designated  themselves  as  the  ^*  overseers  of  the  township 
of,"  &c. 

The  portion  of  the  register  in  force  for  the  parish  of  St.  Mary 
Within,  sent  by  the  clerk  of  the  peace  to  the  respective  overseers  as 
aforesaid,  consisted  of  four  separate  lists,  one  for  each  of  the  four 
so-called  townships  above-mentioned,  each  headed  "  Township  of," 
&c.  Each  of  these  last-mentioned  lists,  or  parts  of  the  register, 
was  signed  by  the  particular  overseer  and  the  assistant  overseer 
only,  designated,  as  before  mentioned,  as  overseers  of  the  so-called 
township.  These  different  lists  of  voters  so  made  out  separately 
for  each  of  the  so-called  townships,  and  each  signed  by  two  persons 
only,  as  above  mentioned,  were  duly  published  together,  and  in 
immediate  juxta-position. 

The  validity  of  these  last-mentioned  lists  having  been  duly 
objected  to,  the  Bevising  Barrister  determined  that  they  were 
invalid,  not  having  been  duly  signed  by  a  majority  of  the  overseers, 
as  required  by  the  statute  6  &  7  Vict.  c.  18,  ss.  5,  101 ;  and,  conse- 
quently, that  the  register  of  voters  then  in  force  for  the  parish  of 
St.  Mary  Within,  consisting  of  the  above-mentioned  four  portions 
or  lists,  one  for  each  of  the  said  so-called  townships  as  above 
mentioned,  should  be  taken  to  be  the  list  of  voters  for  the  said 
parish  for  the  year  then  next  ensuing,  under  the  6  &  7  Vict.  c.  18, 
s.  27. 

By  virtue  of  the  power  conferred  upon  him  by  sects.  17  and  40 
of  that  Act,  the  Bevising  Barrister  proceeded  to  correct  the  mistakes 
which  were  proved  to  him  to  have  been  made  in  such  last-mentioned 
list  of  voters,  by  ^expunging  from  the  heading  of  each  of  the  above- 
mentioned  four  portions  of  such  list  the  words  "  Township  of,"  &c., 
and  directing  that  such  four  portions  should  be  printed  together  in 
one  alphabetical  list,  headed,  "  The  parish  of  St.  Mary  Within." 

The  Bevising  Barrister  next  proceeded,  under  the  powers  conferred 
by  sects.  27  and  87  of  the  above  statute,  to  insert  in  the  said  last- 
mentioned  list  so  amended,  the  name  of  every  person,  who,  being 
omitted  from  the  list  of  voters,  proved  to  his  satisfaction  that  he 
gave  due  notice  of  his  claim  to  his  overseers  in  manner  hereinbefore 
mentioned,  and  that  he  \vas  entitled,  on  the  last  day  of  July,  1846, 
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to  be  inserted  in  the  list  of  county  voters  for  the  parish  of  St.  Mary 
Within. 

It  was  proved  that  Alexander  Annandale  duly  served,  in  manner 
hereinbefore  mentioned,  on  the  overseers  of  the  so-called  township 
of  Scotch  Street  before  mentioned,  a  notice  of  claim  to  be  placed  on 
the  list  of  voters  for  the  eastern  division  of  the  county  of  Cumber- 
land, in  respect  of  property  situate  within  the  so-called  township ; 
and  that  such  notice  of  claim  was  addressed  to  the  said  so-called 
overseers  of  the  township  of  Scotch  Street,  the  parish  of  St.  Mary 
Within  not  being  mentioned  in  such  last-mentioned  notice. 

Under  these  circumstances,  it  was  duly  objected,  on  the  part  of 
the  said  George  Elliot,  that  the  said  Alexander  Annandale  should 
not  be  inserted  in  the  said  last-mentioned  list  of  voters,  inasmuch 
as  his  notice  of  claim  was  addressed  to,  and  served  upon,  the  over- 
seers of  the  so-called  township  of  Scotch  Street,  officers  who  had 
no  existence  as  such,  instead  of  the  overseers  of  the  parish  of 
St.  Mary  Within. 

This  objection  the  Bevising  Barrister  overruled,  because  the 
overseers  who  acted  for  the  several  so-called  townships,  in  manner 
above  mentioned,  had  all  been  duly  appointed  overseers  of  the 
parish  at  large  of  *St.  Mary  Within,  which  includes  the  whole  of 
the  so-called  townships,  and,  by  virtue  of  that  appointment,  they 
severally  and  respectively  acted  as  hereinbefore  mentioned,  in  the 
different  divisions  of  the  said  parish  so  appropriated  to  each,  by 
their  own  private  agreement,  and  for  their  own  convenience ;  and 
because  they  severally  designated  and  ostensibly  held  themselves 
out  to  the  public  as  the  overseers  of  such  so-called  townships,  for 
the  purpose  of  making  out  the  lists  of  voters  for  the  eastern  division 
of  the  county,  and  thus  they  deceived  the  claimants,  by  assuming  a 
title  to  which  they  had  no  right.  Still,  as  they  were  the  actual 
and  legally  appointed  overseers  of  the  parish  of  St.  Mary  Within, 
to  whom  notices  of  claims  to  vote  in  respect  of  property  situate 
within  such  parish  are,  by  sect.  7  of  the  Act  referred  to,  required  to 
be  given,  and  as  they  actually  did  duly  receive  the  notice  of  claim 
of  the  said  Alexander  Annandale,  the  Bevising  Barrister  held,  that 
the  notice  of  claim  of  the  said  Alexander  Annandale,  and  the  service 
thereof,  was  sufficient,  within  the  meaning  of  sect.  101  of  the  Act, 
and  inserted  in  the  said  amended  list  of  voters  for  the  parish  of 
St.  Mary  Within  the  name  of  the  said  Alexander  Annandale,  who 
had  proved  to  his  satisfaction  that  he  was,  on  the  dlst  of  last  July 
entitled  to  be  inserted  in  the  list  of  voters  for  the  said  parish. 
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If  the  Court  of  Common  Pleas  shall  be  of  opinion  that  the 
decision  of  the  Bevising  Barrister  apon  the  sufficiency  of  the  above- 
mentioned  notice  of  claim  of  the  said  Alexander  Annandale,  and 
the  service  thereof,  is  correct,  then  the  name  of  the  said  Alexander 
Annandale  is  to  be  retained  upon  the  said  last-mentioneft  list  of 
voters :  but,  if  the  said  Court  shall  be  of  a  contrary  opinion,  the 
name  of  the  said  Alexander  Annandale  is  to  be  expunged  therefrom. 

The  cases  of  twenty-nine  other  persons  similarly  circumstanced, 
*and  whose  names  appeared  m  the  same  list,  were  consolidated  with 
the  principal  case. 

Otter,  for  the  appellant : 

The  notice  of  claim  was  clearly  insufficient :  it  was  directed  to 
''  the  overseers  of  the  township  of  Scotch  Street,"  whereas,  there 
are  in  reality  no  such  persons  and  no  such  place ;  and  the  claim 
was  in  respect  of  property  alleged  to  be  situate  in  Scotch  Street. 

(Gresswell,  J. :  The  party  claims  to  be  put  upon  the  list  of 
voters  for  the  eastern  division  of  the  county  of  Cumberland.) 

The  Barrister,  finding  there  was  no  proper  list  of  voters  for  the 
parish  of  St.  Mary  Within,  falls  back  upon  the  register  of  the  pre- 
ceding ypar,  under  the  twenty-seventh  section  of  the  6  &  7  VicL 
c.  18,  and,  treating  this  as  a  mistake,  he  assumes  to  amend  it 
under  the  powers  supposed  to  be  conferred  on  him  by  b.  40,  or 
by  s.  101.  This  *is  not,  however,  a  misnomer  or  inaccurate 
description:  it  is  no  description  at  all;  and  therefore  not  within 
s.  101 :  Hinton  v.  Hinton  (i).  *  ♦  It  is  no  answer  to  the  objeo- 
tion,  that  the  notice  in  fact  reached  the  hands  of  the  right  peraon. 
It  does  not  appear  how  this  notice  was  sent.  Suppose  it  had  been 
put  into  the  post,  directed  as  it  is,  who  could  imagine  that  it  would 
come  to  the  overseers  of  St.  Mary  Within  ? 

(Cresswell,  J.:  Suppose,  contrary  to  all  expectation,  it  does 
come  to  the  right  person  ?  Suppose  a  writ  properly  directed  to  the 
Sheriff  of  Kent,  and  by  mistake  the  envelope  containing  it  is 
addressed  and  sent  to  the  Sheriff  of  Surrey,  and  the  latter  hands  it 
to  the  former;  would  that  not  be  a  delivery  of  the  writ  to  the 
Sheriff  of  Kent?) 

That  would   be  a  case   of  inaccurate   description.    But  here  it 

(1)  66  B.  B.  694  (7  Man.  &  G.  163 ;  8  Scott,  N.  B.  665;  1  Lutw.  Beg.  Oas.  2d9X 
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is  expressly  foand  that  the  party  \?ho  received  the  notice,  is 
commonly  known  as  the  overseer  of  th&  township  of  Scotch  Street. 

MeUor^  for  the  respondent : 

*  *  The  notice  here  is  given  to  the  right  person,  only  it  is 
addressed  to  him  by  a  wrong  description.  The  party  is  concluded 
by  the  finding  of  the  Bevising  Barrister  that  the  service  was 
sufficient :  the  Court  will  not  review  his  decision  upon  a  matter  of 
fact,  even  though  he  refers  it  to  them. 

(Wilde,  Gh.  J. :  The  investigation  of  matters  of  fact  is  certainly 
not  to  be  thrown  upon  the  Court.) 

This  is  clearly  such  a  misdescription  as  the  101st  section  was 
intended  to  cure.  In  Eidsforth  v.  Farrer,  the  misdescription  was 
such  as  to  render  the  identification  of  the  party  difficult :  here, 
however,  the  description  in  the  notice,  and  the  correct  description 
of  the  party  to  whom  the  notice  was  intended  to  be  addressed, 
would  convey  the  same  meaning  to  those  who  were  to  be  affected 
by,  or  who  were  to  act  upon,  the  notice. 

Otter,  in  reply : 

This  is  not  a  notice  addressed  to  the  right  persons  by  a  wrong 
description.  The  notice  should  be  addressed  to  all  the  overseers, 
though  by  *s.  101  service  upon  any  one  of  them  is  sufficient.  It 
cannot  be  said  that  ''the  overseers  of  the  township  of  Scotch 
Street,"  would  be  commonly  understood  to  mean  ''  the  overseers  of 
the  parish  of  St.  Mary  Within." 

W^iLDB,  Ch.  J. : 

The  question  in  this  case  referred  for  our  decision,  is,  whether 
the  notice  of  claim  was  so  defectively  addressed  as  to  disentitle  the 
party  to  have  his  claim  considered,  by  reason  of  its  being  directed 
to  ''  the  overseers  of  the  township  of  Scotch  Street,"  and  not  to  the 
overseers  of  the  parish  generally,  there  being  no  such  township  in 
point  of  law  or  fact.  It  is  quite  clear  that  this  person  intended  to 
give  a  notice  according  to  the  requisitions  of  the  Act.  The 
inaccuracy  arose  from  the  defective  notices  published  by  the  over- 
seers themselves,  in  which  the  particular  division  of  the  parish  in 
which  the  qualifying  property  is  situate,  is  improperly  called  a 
township.  The  parish  consists  of  four  divisions,  which  are 
popularly,  though,  it  seems,  improperly,  called  townships.     The 
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overseers  have  thought  fit  to  divide  their  laboars;  and  one  was 
chosen  from  amongst  the  inhabitants  of  each  of  these  divisions ; 
and  each  of  these  overseers  was  in  the  habit  of  making  oat  a 
separate  list  of  voters  for  his  own  division.  There  was  no  overseer 
but  such  as  were  appointed  for  the  whole  parish.  Being  so 
appointed  for  the  whole  parish,  each  of  the  four,  by  arrangement 
amongst  themselves,  takes  charge  of  a  particular  district  or  division 
that  is  popularly  called  a  township.  There  could  be  no  overseer 
who  was  not  overseer  of  the  whole  parish :  a  notice,  therefore,  to 
the  overseers  of  a  particular  township  or  division,  must  be  taken  to 
be  addressed  to  the  overseers  of  the  parish,  and  the  statute  is 
satisfied  by  a  service  on  one  of  them.  Ail  were  overseers  of  that 
township.  It  certainly  would  be  a  thing  to  be  much  regretted^  if 
the  claimant  were  to  be  deprived  of  his  vote  under  the  peculiar 
circumstances  ^of  this  case.  At  the  same  time,  we  could  not 
sustain  a  decision  declaring  him  entitled  to  be  registered,  if  it 
appeared  that  he  had  failed  to  perform  one  of  the  conditions  upon 
which  his  right  is  made  to  depend.  Upon  the  best  consideration 
I  can  give  to  the  matter,  it  appears  to  me  that  the  notice  is  virtually 
a  notice  to  all  the  overseers  of  the  parish,  and  is  well  served  ;  and 
that  this  is  one  of  the  mistakes  and  inaccuracies  the  101st  section 
was  intended  to  remedy. 

With  respect  to  the  locality  of  the  qualifying  property,  it  does 
not  appear  to  me  that  any  objection  properly  arises  in  that  respect. 
If  the  Bevising  Barrister  had  thought  that  there  was  not  a  sufficient 
description  of  the  property,  it  wbuld  have  been  liis  duty  to  disallow 
the  claim  ;  not  having  done  so,  it  must  be  assumed  that  he  decided 
the  description  to  be  sufficient.  Confining  myself,  therefore,  to  the 
first  point,  I  think  the  decision  of  the  Bevising  Barrister  was  right, 
and  must  be  affirmed. 


Cresswell,  J.  (1) : 

I  also  am  of  opinion  that  the  decision  of  the  Revising  Barrister 
should  be  affirmed.  The  four  overseers,  it  appears,  were  appointed 
for  the  whole  parish  of  St.  Mary  Within,  though,  by  arrangement, 
each  of  the  four  undertakes  the  management  of  a  given  district. 
When  the  claimant  in  his  notice  described  them  as  they  had 
already  described  themselves,  he  must  of  necessity  be  taken  to 
mean  the  overseers  of  the  parish  at  large.  He  has  addressed  his 
notice  to  the  overseers,  but  he  has  added  an  erroneous  description 
(1)  Maule,  J.,  was  absent  by  reason  of  illness. 
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of  them.    I  think  the  Barrister  was  warranted  in  treating  the  case 
as  falling  within  section  101. 

V.  Williams,  J. : 

I  also  think  the  decision  must  be  affirmed.  The  service  of  the 
notice  is  clearly  unobjectionable.  As  to  the  form  of  it,  I  certainly 
feel  more  ^difficulty.  It  should  have  been  directed  to  the  overseers 
of  the  parish  generally.  But,  understanding  the  Bevising  Barrister 
to  have  held  this  to  be  an  inaccurate  description,  within  section  101, 
the  persons  meant  being  so  denominated  as  to  be  commonly 
understood, — on  that  ground  I  agree  that  his  decision  should 
be  affirmed. 

Decision  affirmed. 
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WILLIAM  WANKLYN    v.  THOMAS  WOOLLETT(l). 

(4  C.  B.  86—99;  S.  0.  16  L.  J.  0.  P.  144 ;  1  Lutw.  Eeg.  Oas.  597.) 

The  indorsement  of  an  appeal  not  haying  been  signed  by  the  Revising 
Barrister  until  the  fifth  day  of  Michaelmas  Term  (2),  the  Court  refused  to 
allow  the  appellant  to  be  heard. 

Qucere,  whether  a  mere  agent  not  personally  interested  in  the  subject- 
matter,  can  be  named  as  appellant  to  prosecute  a  consolidated  appeal. 

John  Powell  objected  to  the  name  of  John  Graves  being 
retained  in  the  list  of  voters  for  the  parish  of  Llanvihangel-ystern- 
lewem. 

The  notice  of  objection,  duly  signed  and  addressed,  was  delivered 
to  the  post-master  of  Monmouth  on  the  24th  of  August,  and  a 
stamped  duplicate  of  such  notice  was  produced  before  the  Bevising 
Barrister,  bearing  the  Monmouth  post-mark  of  that  date.  It  was 
proved  by  the  post-master  of  Monmouth,  that  Monmouth  is  the 
nearest  and  only  post-town  of  Llanvihangel-ystern-lewern,  which  is 
a  small  agricultural  parish  at  a  distance  of  about  six  miles,  and 
that  there  is  no  post-office  or  post  delivery  there. 

When  letters  are  sent  to  the  Monmouth  post-office,  addressed  to 
persons  residing  at  Llanvihangel-ystern-lewern,  it  is  the  practice  of 
the  post-master  and  the  letter-carriers  of  Monmouth,  if  such 
persons  are  known  to  them,  to  leave  the  letters  at  the  public- 
houses  or  other  places  *in  Monmouth  generally  frequented  by  them 
on  market-days  or  occasional  visits.      If  they  are  not  known  to 


(1)  Explained  in  iS^«ru;tn  V.  WTiyrnan 
(1873)  L.  U.  9  C.  P.  243,  43  L.  J.  C.  P. 
36.— J.  G.  P. 
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(2)  Now  the  Michaelmas  sittings  of 
the  High  Court  of  Justice  (51  &  52 
Vict  c.  10,  s,  6  (2)).— J.  G.  P. 
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WAinLLTi^  them,  the  letters  are  left  at  the  office  until  someone  from  the 
WooLLBTT.  parish  calld  there  for  letters.  If  no  one  calls  in  the  coarse  of  a 
week,  the  letters  are  sent  to  the  dead-letter  office. 

The  notice  in  question  (as  appeared  by  a  receipt  produced  by  the 
post-master)  was  delivered  by  the  letter-carrier,  on  the  25th  of 
August,  to  a  sister  of  the  voter,  who  resides  in  Monmouth.  There 
was  no  evidence  that  it  ever  reached  his  hands. 

On  behalf  of  the  said  John  Graves,  it  was  contended,  that,  there 
being  in  fact  no  delivery  of  letters  at  Llanvihangel-ystem-lewem, 
the  place  mentioned  in  the  duplicate  of  the  notice  of  objection,  "  in 
the  ordinary  course  of  post,"  there  was  no  evidence  of  a  delivery 
to  the  party  intended  to  be  objected  to,  on  or  before  the  25th  of 
August. 

The  Revising  Barrister  decided,  that,  under  the  100th  section  of 
the  6  &  7  Vict.  c.  18,  the  production  of  the  stamped  duplicate  was  to 
be  taken  as  conclusive  evidence  of  a  delivery  to  the  said  John  Graves 
at  Llanvihangel-ystem-lewem ;  and,  there  being  no  evidence  offered 
in  support  of  the  claim  of  the  said  John  Graves,  he  expunged  his 
name  from  the  list. 

The  question  for  the  opinion  of  the  Court  is,  whether,  there  being 
in  fact  no  delivery  of  letters,  in  the  ordinary  course  of  post,  to  the 
place  mentioned  in  the  duplicate  of  the  notice  of  objection,  a 
delivery  of  a  notice  of  objection,  on  the  24th  of  August,  to  the 
nearest  and  only  post-town,  was  a  sufficient  service  of  notice  under 
8.  100.  If  the  Court  shall  be  of  that  opinion,  the  register  is  to 
stand  without  amendment.  If  they  shall  be  of  a  contrary  opinion, 
the  register  is  to  be  amended,  by  the  insertion  of  the  name  of  the 
said  John  Graves  (and  those  of  twenty  other  persons,  struck  out 
[  *88  ]  under  the  ^same  circumstances,  whose  cases  were  consolidated  with 
the  principal  case,)  in  the  list.  The  case  was  dated  the  19th  of 
September,  1846. 

Immediately  following  the  statement  of  the  case  of  John  Graves, 
there  was  the  following  declaration  of  appeal  (i) :  "I,  on  behalf  of 
John  Graves,  appeal  from  this  decision.  Dated,  the  19th  day  of 
September,  1846.  William  Wanklyn."  And  at  the  end  of  the 
note  of  the  Revising  Barrister  consolidating  the  appeals,  which  was 
dated  the  29th  of  September,  was  another  declaration,  signed,  like 
the  above,  by  William  Wanklyn,  as  follows  : "  I,  for  and  on  behalf  of 
the  said  John  Graves  and  all  the  other  persons  who  are  interested  as 
appellants  in  this  matter,  and  whose  names  are  written  in  the  first 
(1)  See8.42,jpo«t,  p.  660. 
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schedule  (i)  hereunto  annexed,  do  appeal  against  this  decision,  and     Wankltn 
agree  to  prosecute  this  appeal."  Woollbtt. 

The  declaration  by  the  respondent  was  as  follows :  "  I,  for  and 
on  behalf  of  all  the  persons  interested  as  respondents  in  this  matter, 
and  whose  names  are  written  in  the  second  schedule  (2)  hereunto 
annexed,  do  agree  to  appear  and  answer  this  appeal.  Thomas 
Woollbtt." 

Neither  the  name  of  Wanklyn,  the  appellant,  nor  that  of 
Woollett,  the  respondent,  appeared,  by  any  statement  in  the  case, 
or  in  the  schedules  annexed  thereto,  to  be  that  of  a  person  interested 
in  the  appeals,  or  any  of  them. 

The  indorsement  not  being  signed  by  the  Bevising  Barrister,  the 
officer  had  refused  to'  receive  the  appeal.'  That  defect  having  been 
supplied, 

Keating^  for  the  appellant,  on  the  sixth  day  of  Michaelmas        [  89  ] 
Term,  obtained  leave  to  enter  the  appeal,  subject  to  the  objection, 
as  in  Pring  v.  Estcourt  (8). 

Cockbum,  for  the  respondent,  objected,  that,  inasmuch  as  the 
preliminary  steps  required  by  s.  62  had  not  been  duly  taken, 
viz.  the  entry  of  the  appeal  with  the  Master,  with  notice  of  the 
appellant's  intention  to  prosecute  it,  the  appellant  had  no  right  to 
be  heard.  The  Master  was  perfectly  justified  in  refusing  to  receive 
and  enter  the  appeal,  the  Barrister  having  omitted  to  sign  the 
indorsement  pursuant  to  s.  42. 

(Gresswbll,  J. :  This  is  a  consolidated  appeal.  Is  the  indorse- 
ment to  contain  the  names  of  all  the  parties  interested  in  the 
appeals  ?) 

By  8.  45,  the  like  rules  and  regulations  are  to  apply  to  consoli- 
dated as  to  other  appeals.  All  the  provisions  of  s.  42  in  this  respect 
are  by  reference  incorporated  in  ss.  44  and  45.    An  appeal  is  not 

(1)  This  schedule  contained  the  Barrister,  the  Coubt  allowed  it  to  be 
names  Ac,  of  the  parties  objected  to.        entered  »e  bene  ease  on  the  fifth  day  of 

(2)  This  schedule  contained  the  Term.  But  the  case  now  reported  in 
names  of  the  objectors  to  the  several  effect  overrules  Pring  v.  EBtcourt  on 
persons  mentioned  in  the  first  that  point.  The  appeal  in  Pring  v. 
schedule.  EBtcourt  was  dismissed  on  the  groimd 

(3)  4  G.  B.  70.  In  that  case  an  that  the  appellant  had  not  given  the 
appeal  tendered  within  the  proper  respondent  notice  as  required  by  6  &  7 
time  having  been  rejected  by  the  Vict.  c.  43,  s.  62,  holding  that  the 
officer  because  the  indorsement  had  illness  and  subsequent  death  of  the 
not  been    signed   by   the    Bevising  attorney  was  no  excuse. — J.  G.  P. 
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Wavkltn     the  less  an  appeal  under  s.  42  because  the  Bevising  Barrister  has 
WooLLKTT,    thought  fit  to  make  other  cases  dependent  upon  it. 

Keating,  contra  : 

The  forty-second  section  contains  an  express  direction  for  the 
Bevising  Barrister  to  sign  the  indorsement.  That  provision  can 
hardly  apply  to  the  case  of  a  consolidated  appeal,  in  which  the 
names  of  the  parties  may  be,  and  frequently  are,  so  numerous  that 
it  would  be  utterly  impracticable  to  indorse  them  all. 

(Wilde,  Gh.  J. :  In  the  case  of  a  consolidated  appeal,  it  is  not 
necessary  to  show  by  the  indorsement  who  all  the  parties  to  the 
several  appeals  are.  The*  decision  of  the  Court  is  pronounced  in 
one  case  only ;  the  others  follow  as  of  course.  Take  the  case  of  a 
[  *90  ]  consolidated  *rule  in  an  insurance  case  :  the  consolidation  rule  does 
not  apply  to  the  principal  case,  but  only  to  those  that  are  consoli- 
dated. I  see  no  reason  why  there  should  be  a  difference  between 
a  single  and  a  consolidated  appeal.) 

The  directions  in  sect.  44  to  the  Bevising  Barrister  to  sign  the 
consolidated  appeal,  are  express.  If  it  had  been  intended  that  he 
should  in  such  a  case  sign  the  indorsement  also,  it  is  reasonable 
to  expect  that  that  would  have  been  expressed  with  equal  par- 
ticularity. If  the  argument  on  the  other  side  be  well  founded, 
there  was  no  necessity  for  the  direction  in  sect.  44  as  to  the 
signature  of  the  Bevising  Barrister.  But  for  that  section,  a 
consolidated  appeal  could  have  had  no  existence  at  all. 

(Cbesswell,  J. :  Would  Wanklyn's  name,  as  appellant,,  satisfy 
the  forty-second  section,  if  this  had  been  the  case  of  a  single 
appeal  ? 

Wilde,  Ch.  J. :  The  Act  only  authorises  a  person  interested  in 
the  appeal  to  be  an  appellant.  Who  is  this  Wanklyn  ?  and,  how 
comes  he  to  be  named  appellant  ?) 

The  statute  authorises  the  Bevising  Barrister  to  name  some  person 
as  appellant,  in  a  consolidated  appeal.  He  may  appoint  the  over- 
seers, or  the  town  clerk. 

(Cbesswell,  J. :  That  is,  as  respondent :  but  the  person  appointed 
as  appellant,  should  be  one  who  is  interested  in  the  appeal: 
sect.  44.) 
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That  matter  is  concluded  by  the  act  of  the  Bevising  Barrister.     Wahkltn 
The  Court  will  assume  that  he  has  done  his  duty.  Woollvtt. 

(Wilde,  Ch.  J. :  I  do  not  think  we  can  assume  anything  but  what 
appears.  An  agent  may  advocate  the  cause  of  an  appellant :  but 
the  appeal  is  the  appeal  of  the  principal.) 

The  respondent  is  by  his  own  act  estopped  from  relying  on  this 
objection ;  he  having  entered  into  a  written  undertaking  to  appear 
and  answer  the  appeal  of  Wanklyn.  If  he  had  objected  at  the 
time,  the  Bevising  Barrister  would  have  obviated  the  difficulty,  if 
difficulty  it  be,  by  naming  some  other  person.  What  is  the  objection 
to  making  the  party  an  appellant,  by  bis  *agent  ?  The  language  of  L  ^^^  ] 
the  forty-fourth  section  is  in  the  alternative — "  the  person  so 
named  appellant  in  such  consolidated  appeal,  or  some  one  on  his 
behalf,  shall,  at  the  end  of  the  said  statement,  make  and  sign  a 
declaration,"  &c. 

Cockbum,-in  reply : 

The  appellant  clearly  has  not  done  that  which  was  necessary  to 
give  this  Court  jurisdiction  to  entertain  this  appeal:  Autey  v. 
Topham  (l)  ;  Sinvpson  v.  Wilkinson  (2). 

As  to  the  other  point,  the  view  suggested  by  the  Lobd  Chibf 
Justice  is  evidently  the  correct  interpretation  of  the  forty-fourth 
section.    The  appellant  must  be  a  party  interested  in  the  appeal. 

(Wilde,  Ch.  J. :  This  manifestly  shows  the  necessity  of  the  pro- 
vision as  to  the  indorsement. 

Williams,  J. :  The  forty-second  section  directs  the  Bevising 
Barrister  to  deliver  the  statement  *'  with  such  indorsement  thereon, 
to  the  said  appellant,"  &c. ;  treating  him  as  a  person  present.) 

Cur.  adv.  wlL 

IViLDE,  Ch.  J.,  now  delivered  the  opinion  of  the  Court  : 

In  this  case,  the  Court  is  of  opinion  that  the  appeal  does  not 
come  before  it  under  such  circumstances  as  to  bring  it  within  its 
jurisdiction. 

It  appeared  that  John  Graves,  the  voter,  lived  at  such  a  distance 
from  the  nearest  post-town  as  to  be  out  of  the  regular  delivery ; 

(1)  63  B.  E.  iie  (5  Man.  &  G.  1 ;  7  3,  n.;  7  Scott,  N.  E.  406;  1  Lutw. 
Soott,  N.  B.  402 ;  1  Lutw.  Beg.  Gas.  1).      Beg.  Cas.  5). 

(2)  63  B.  B.  217,  n.  (5  Man.  &  G. 
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wanxlth  that  it  is  the  practice  of  the  post-master  and  letter-carriers  in  the 
WooLMTT.  district  in  question,  where  the  parties  to  whom  letters  are  addressed 
are  known  to  them,  to  leave  such  letters  at  the  public-houses  or 
[  *^2  ]  other  places  in  the  post-town  generally  frequented  *by  them  on 
market  days  or  occasional  visits,  and,  if  they  are  not  known,  to  let 
the  letters  remain  for  a  certain  time  at  the  office,  and  then  return 
them,  if  not  called  for,  to  the  dead-letter  office ;  and  that  the  letter 
containing  the  notice  of  objection,  which  was  posted  under  the  pro- 
visions of  the  6  &  7  Vict.  c.  18,  s.  100,  was  received  from  the  post- 
office  by  a  relative  of  the  voter,  and  did  not  appear  ever  to  have 
reached  the  hands  of  the  party  himself. 

When  the  appeal  was  tendered  to  the  Master,  pursuant  to  the 
sixty-second  section  of  the  statute,  it  had  not  the  indorsement 
signed  by  the  Bevising  Barrister,  as  required  by  the  forty-second 
section,  to  which  I  will  hereafter  more  particularly  refer.  Accord- 
ingly, on  the  fifth  day  of  the  last  Term,  that  defect  having  in  the 
mean  time  been  supplied,  application  was  made  to  the  Court  to 
direct  the  Master  then  to  receive  and  enter  it.  To  this  application 
the  Court  acceded,  without  expressing  any  opinion  as  to  the 
appellant's  right,  under  these  circumstances,  to  have  his  appeal 
heard. 

Upon  the  case  being  called  on  in  its  turn,  it  was  objected  by 
Mr.  Cockbum,  on  the  part  of  the  respondent,  that  the  appellant 
was  not  entitled  to  be  heard.  The  objection  was  founded  upon  the 
forty-second  section  of  the  statute.  The  forty-first  section  gives 
particular  directions  as  to  the  conduct  to  be  observed  by  the 
Bevising  Barrister  on  the  hearing  of  matters  before  him.  The 
forty-second  section  then  proceeds  to  enact  ''that  it  shall  be 
lawful  for  any  person  who,  under  the  provisions  hereinbefore  con- 
tained, shall  have  made  any  claim  to  have  his  name  inserted  in 
any  list,  or  made  any  objection  to  any  other  person  as  not  entitled 
to  have  his  name  inserted  in  any  list,  or  whose  name  shall  have 
been  expunged  from  any  list,  and  who,  in  any  such  case,  shall  be 
aggrieved  by,  or  dissatisfied  with,  any  decision  of  any  Bevising 
r  *^s  ]  Barrister  on  any  point  of  law  material  to  "^the  result  of  such  case^ 
either  himself,  or  by  some  person  on  his  behalf,  to  give  to  the 
Bevising  Barrister,  in  Court,  before  the  rising  of  the  said  Court,  on 
the  same  day  on  which  such  decision  shall  have  been  pronounced, 
a  notice  in  writing  that  he  is  desirous  to  appeal,  and,  in  such 
notice,  shall  shortly  state  the  decision  against  which  he  desires  to 
appeal."    It  then  provides  for  the  statement  of  a  case  by  the 
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Barrister,  which  he  is  to  read  to  the  appellant  in  open  Court,  wanklyn 
and  then  and  there  sign  ;  "  and  the  said  appellant,  or  some  one  on  woollktt. 
his  behalf,  shall,  at  the  end  of  the  said  statement,  make  a  declara- 
tion, in  writing,  under  his  hand,  to  the  following  effect ;  that  is  to 
say :  '  I  appeal  from  this  decision ; '  and  the  said  Barrister  shall 
then  indorse  upon  every  such  statement  the  name  of  the  county  and 
polling  district,  or  city  and  borough,  and  of  the  parish  or  township 
to  which  the  same  shall  relate,  and  also  the  Christian  name  and 
surname  and  place  of  abode  of  the  appellant  and  of  the  respondent 
in  the  matter  of  the  said  appeal,  and  shall  sign  and  date  such 
indorsement ;  and  the  said  Barrister  shall  deliver  such  statement, 
with  such  indorsement  thereon,  ta  the  said  appellant,  to  be  by  him 
transmitted  to  her  Majesty's  Court  of  Common  Pleas  at  West- 
minster, in  the  manner  hereinafter  mentioned,"  &c.  The  sixtieth 
section  enacts  "  that  all  appeals  or  matters  of  appeal  from  or  in 
respect  of  any  decision  of  any  Revising  Barrister,  entertained  in 
manner  hereinbefore  mentioned,  shall  be  prosecuted,  heard,  and 
determined  in  and  by  her  Majesty's  Court  of  Common  Pleas  at 
Westminster,  according  to  the  ordinary  rules  and  practice  of 
that  Court  with  respect  to  special  cases,  so  far  as  the  same  may  be 
applicable  and  not  inconsistent  with  the  provisions  of  this  Act,  or  in 
such  manner  and  form,  and  subject  to  such  rules  and  regulations, 
as  the  said  Court,  from  time  to  time,  by  any  rule  or  order  made  for 
regulating  the  practice  and  proceedings  in  such  appeals,  shall 
order  *and  direct."  Then  comes  the  sixty-second  section,  which  [  '94  ] 
enacts  ''that  every  appellant  who  shall  intend  to  prosecute  his 
appeal,  shall,  within  the  first  four  days  in  the  Michaelmas  Term  (i) 
next  after  the  decision  to  which  such  appeal  shall  relate,  transmit  to 
the  Masters  of  the  said  Court  of  Common  Pleas  the  statement  in 
writing  so  signed  by  the  said  Revising  Barrister  as  aforesaid,  and 
shall  also  therewith  give  or  send  a  notice,  signed  by  him,  stating 
therein  his  intention  to  prosecute  the  said  appeal;  and  the  said 
appellant  shall  also  give  or  send  a  notice,  signed  by  him,  to  the 
respondent  in  the  said  appeal,  stating  his  said  intention  duly  to 
prosecute  such  appeal,  in  the  said  Court ;  and  one  of  the  Masters 
of  the  said  Court,  to  be  nominated  for  that  purpose  by  the  Lord 
Chief  Justice  of  the  said  Court,  shall  forthwith  enter  every  appeal 
of  which  he  shall  have  received  due  notice  from   the  appellant 

(1)  The  County  Electors  Act,  1888  of  the  High  Court  of  Justice"  shall 
(51  &  52  Viet.  c.  10),  s.  6  ^2),  enacts  that  be  substituted  for  **  Michaelmas 
in  thisseotion  * '  the  Michaelmas  sittings     Term." — J.  Q.  P. 


662  1847.     C.  P.    4  C.  B.  94—95,  [B.R. 

Wankltv  as  aforesaid,  in  a  book  to  be  kept  by  him  for  that  purpose."  The 
WooLLVTT.  question  is,  whether,  no  indorsement^  signed  by  the  Barrister, 
having  been  made  upon  the  case  at  the  time  it  was  brought  to 
the  Master  under  the  provisions  of  the  sixty-second  section,  the 
appellant  is  now  entitled  to  be  heard ;  or,  in  other  words,  whether 
sufficient  has  been  done  to  give  the  Court  jurisdiction  to  entertain 
the  appeal. 

My  brother  Maulb  was  not  present  when  the  discussion  took 
place :  but  my  brothers  Gbesswell  and  Williamb  and  myself  are 
of  opinion,  that,  to  make  the  appeal  effectual,  and  to  enable  the 
Court  to  hear  it,  it  is  essential  that  the  indorsement  should  be 
signed  by  the  Barrister.  It  is  to  be  observed  that  the  whole  of  the 
practice  on  the  subject  of  these  appeals  depends  upon  the  statute 
6  &  7  Vict.  c.  18 ;  and  it  is  extremely  difficult  to  say  what  parts  of 
its  provisions  are  obligatory,  and  what  directory  only. 

It  has  been  insisted  on  the  part  of  the  appellant  that  the  objec- 
tion does  not  properly  arise  here,  inasmuch  as  this  is  the  case  of  a 
consolidated  appeal.  The  only  sections  that  refer  to  the  mode  of 
[  *9S  ]  regulating  consolidated  ^appeals  are  the  forty-fourth  and  forty-fifth, 
which  do  not  contain  a  repetition  of  the  provisions  of  the  forty- 
second  section.  The  forty-fourth  section  gives  power  to  the  Bar- 
rister to  consolidate  cases  which  depend  upon  the  same  point  or 
'  points  of  law ;  and  enacts  "  that  the  said  Barrister  shall  in  such 
case  state  in  writing  the  case,  and  his  decision  thereon,  in  manner 
hereinbefore  mentioned."  And  the  forty-fifth  section  enacts,  "that, 
in  and  with  regard  to  every  such  consolidated  appeal,  the  like  pro- 
ceeding shall  be  had  and  taken,  and  the  like  rules  and  regulations 
shall  apply,  as  in  the  case  of  any  other  appeal  under  this  Act." 
That  embraces  the  whole  of  the  directions  contained  in  the  forty- 
second  section  as  to  the  mode  of  proceeding  in  the  case  of  a  single 
appeal ;  for,  there  is  no  other  regulation  appUcable  to  consolidated 
appeals. 

The  answer  that  has  blBen  attempted  to  be  given  on  the  part  of 
the  appellant,  is,  that  the  directions  relating  to  single  appeals  do 
not  apply  to  consolidated  appeals,  because  they  are  not  repeated  in 
sect.  45.  The  Court,  however,  does  not  conceive  that  to  be  any 
sufficient  answer ;  but  is  of  opinion  that  the  general  reference  in 
that  section  to  the  rules  and  regulations  contained  in  sect.  42  draws 
down  to,  and  in  effect  embodies  within,  it  all  the  rules  and  regula- 
tions that  are  required  to  be  observed  in  the  case  of  single  appeals. 
And,  indeed,  the  observance  of  such  regulations  seems  to  the  Court 
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to  be  moch  more  necessary  in  the  case  of  consolidated  appeals  than  Wav klth 
in  that  of  separate  and  individual  appeals.  The  Barrister's  woollstt. 
signature  is  nowhere  required  as  an  authentication  of  the  parties  to 
the  appeal,  except  as  it  is  required  to  the  indorsement.  It  is  true, 
that,  in  practice,  it  is  usual  for  the  Barrister  to  attest  by  his  signa- 
ture the  identification  of  the  appellant  in  the  body  of  the  case  :  but 
the  statute  only  requires  it  in  the  indorsement.  In  some  of  the 
cases  that  have  come  before  us,  the  number  *of  parties  whose  L*^^] 
interests  are  affected  by  the  decision,  and  whose  appeals  are  con- 
solidated, has  exceeded  100 :  it  is  manifestly  more  essential  in  such 
cases  that  the  Barrister's  signature  should  authenticate  the  indorse- 
ment of  a  consolidated  appeal,  than  in  the  case  of  a  single  appellant. 
The  only  question  is,  whether  or  not  the  rules  and  regulations  con- 
tained in  sect.  42  are  so  brought  down  and  incorporated  in  sect.  45 
as  to  apply  in  this  respect  to  consolidated  appeals.  If  they  are, 
unless  we  find  in  the  latter  section  something  which  in  direct 
language,  or  by  necessary  implication,  dispenses  with  them  in  the 
particular  now  under  consideration,  we  must  hold  them  to  apply. 
There  is  no  such  language,  nor  any  such  necessary  implication. 

Upon  reference  to  sect.  42,  we  find,  that,  in  every  instance  where 
mention  is  made  of  any  dealing  with  the  case,  the  indorsement  is 
carefully  mentioned  in  connection  with  it :  thus,  the  Barrister, 
having  drawn  up  and  signed  .the  case  in  open  Court,  '*  shall  then 
indorse,  &c.,  and  shall  sign  and  date  such  indorsement ;  "  then,  he 
is  to  deliver  the  case,  ''with  such  indorsement  thereon,"  to  the 
appellant,  for  the  purpose  of  its  being  transmitted  to  the  Master ; 
and  also  to  deliver  a  copy  ''  with  such  indorsement  thereon,"  to  the 
respondent.  It  is  for  the  purpose  of  preventing  mistake  and  undue 
practice  that  the  Barrister  is  required  to  do  most  of  the  things  that 
are  entrusted  to  his  jurisdiction,  in  open  Court.  The  whole  language 
of  the  section  seems  to  us  distinctly  to  import  that  the  signature  of 
the  indorsement  by  the  Barrister  is  to  precede  the  entry  of  the 
case;  and  that,  by  requiring  such  indorsement  to  be  dated,  the 
Legislature  intended  to  insure  its  being  done  at  the  proper  time. 
Here,  the  case  appears  to  have  been  signed  by  the  Barrister  on  the 
19th  of  September ;  and  the  indorsement  was  not  signed  until  after 
the  expiration  of  the  first  four  days  of  Michaelmas  Term.  We 
therefore  think  *that  the  objection  that  has  been  taken  to  our  [*97] 
authority  to  hear  the  appeal  is  well  founded. 

There  is,  in  reality,  no  hardship  on  the  appellant  in  this  con- 
struction ;  for,  as  he  is  made  the  medium  of  conveyance  of  the  case 
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Wakkltk     to  the  Master,  it  is  his  own  fault  if  he  does  not  take  care  that  it  is, 

WooLLETT.    in  all  respects,  in  conformity  with  the  Act. 

Another  objection  arose  in  the  coarse  of  the  argument,  which  did 
not  receive  any  satisfactory  answer.  The  Court  does  not  now  pro- 
fess to  give  any  opinion  upon  it,  but  adverts  to  it  for  the  sake  of 
caution, — that  the  like  objection  may  for  the  future  be  avoided.  The 
forty-second  section  of  the  6  &  7  Vict.  c.  18,  enacts  ''  that  it  shall 
be  lawful  for  any  person  who,  under  the  provisions  hereinbefore 
contained,  shall  have  made  any  claim  to  have  his  name  inserted  in 
any  list,  or  made  any  objection  to  any  other  person  as  not  entitled 
to  have  his  name  inserted  in  any  list,  or  whose  name  shall  have 
been  expunged  from  any  list,  and  who  in  any  such  case  shall  be 
aggrieved  by,  or  dissatisfied  with,  any  decision  of  any  Bevising 
Barrister  on  any  point  of  law  material  to  the  result  of  such  case, 
either  by  himself  or  by  some  person  on  his  behalf,  to  give  to  the 
Bevising  Barrister,  in  Court,  before  the  rising  of  the  said  Court, 
on  the  same  day  on  which  such  decision  shall  have  been  pronounced, 
a  notice  in  writing  that  he  is  desirous  to  appeal,"  &c. :  and  then, 
after  providing  for  the  mode  of  stating  the  case,  the  clause  proceeds : 
''and  the  said  appellant,  or  some  one  on  his  behalf,  shall,  at  the 
end  of  the  said  statement,  make  a  declaration  in  writing  under  his 
hand,  to  the  following  effect,  that  is  to  say,  '  I  appeal  from  this 
decision,'  &c."  The  language  of  this  section  is  somewhat  ambiguous. 
But,  under  section  44,  as  if  to  show  more  particularly  who  is  to  be 
considered  as  the  appellant, — it  is  enacted,  "  that,  if  it  shall  appear 
[  *98  ]  to  any  Bevising  Barrister  that  the  ^validity  of  any  number  of  such 
claims  or  objections  determined  by  him  at  any  Court  as  aforesaid, 
depends,  and  has  been  decided  by  him,  upon  the  same  point  or 
points  of  law,  and  the  parties,  or  any  of  them,  aggrieved  by  or 
dissatisfied  with  his  decision  thereon,  shall  have  given  notice  of  an 
intention  to  appeal  therefrom,  it  shall  in  such  case  be  lawful  for  tlie 
said  Barrister  to  declare  that  the  appeals  against  such  decbion 
ought  to  be  consolidated,  and  the  said  Barrister  shall  in  such  case 
state  in  writing  the  case,  and  his  decision  thereon,  in  manner 
hereinbefore  mentioned,  and  that  several  appeals  depend  upon  the 
same  decision,  and  ought  to  be  consolidated,  and  shall  read  such 
statement,  and  sign  the  same,  as  hereinbefore  mentioned  (i) ;  and 
thereupon  it  shall  be  lawful  for  the  said  Barrister  to  name  any 
person  interested,  and  consenting,  for  and  on  behalf  of  himself  and 
all  other  persons  in  like  manner  interested  in  such  appeals,  to  be 

(1)  Section  42. 
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the  appellant  or  respondent  respectively  in  such  consolidated  appeal,     Wakkltn 
and  to  prosecute  or  answer  the  said  appeal,  in  like  manner  as  any    wooLLvrr. 
appellant  or  respondent  might  in  his  own  case,  under  the  provisions 
of  this  Act ;  and  the  person  so  named  appellant  in  such  consolidated 
appeal,  or  some  one  on  his  behalf,  shall,  at  the  end  of  the  said 
statement,  make  and  sign  a  declaration  in  the  form  or  to  the  e£fect 
following,  that  is  to  say,  '  I,  for  myself  and  on  behalf  of  all  the 
other  persons  who  are  interested  as  appellants  in  this  matter,  and 
whose  names  are  hereunder  written,  do  appeal  against  this  decision, 
and  agree  to  prosecute  the  appeal;'  and  the  person  so  named 
respondent  in  such  consolidated  appeal,  or  some  one  on  his  behalf, 
shall,  in  like  manner,  make  and  sign  a  declaration  in  writing  in  the 
form  or  to  the  effect  following,  that  is  to  say, '  I,  for  myself  and  on 
behalf  of  all  the  other  persons  interested  as  respondents  in  this 
^matter,  and  whose  names  are  hereunder  written,  do  agree  to  appear       1*99] 
and  answer  this  appeal : '  and  the  name,  and,  where  necessary,  the 
particulars  of  the  qualification,  of  every  party  intended  to  be  joined 
in  such  consolidated  appeal,  shall  be  written  under  the  aforesaid 
declaration  of  the  appellant  or  respondent  respectively  to  which 
they  may  respectively  refer,"  &c.     So  that  the  Barrister,  in  the 
case  of  a  consolidated  appeal,  is  only  authorised  to  require  this 
declaration,  either  as  appellant  or  as  respondent,  to  be  made  by  a 
person  interested  in  the  appeal.    Now,  here,  instead  of  the  declara- 
tion of  the  appellant  being  signed  by  the  appellant  himself,  it  is 
''I,  on  behalf  of  John  Graves,  appeal  from  this  decision,"  not 
following  the*language  of  the  statute ;  and  when  he  comes  to  the 
consolidation,  the  same  party  declares,  not  '*  I,  for  myself,  &c.,"  but, 
''  I,  for  and  on  behalf  of  John  Graves  and  all  the  other  persons  who 
are  interested  as  appellants  in  this  matter,"  &c.    And  so  in  like 
manner  the  declaration  of  the  respondent  varies  from  the  form 
given  in  the  Act :  for,  it  says, ''  I,  for  and  on  behalf  of  all  the  persons 
interested  as  respondents  in  this  matter,  and  whose  names  are 
written  in  the  second  schedule  hereunto  annexed,  do  agree  to  appear 
and  answer  this  appeal :"  and  this  is  signed  by  a  stranger.    It  may 
be  argued,  that  the  Bevising  Barrister  has  no  right  to  sanction  an 
api>eal  unless  on  behalf  of  a  person  interested,  and  that  we  must 
assume  he  has  done  his  duty.     Whether,  however,  this  objection  is 
well  founded  or  not — and  the  Court  does  not  profess  to  give  any 
opinion  upon  it — the  matter  is  at  all  events  so  doubtful  as  to  make 
it  desirable  for  the  future  to  avoid  the  difficulty. 

Appeal  dismissed. 
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CHAHLE8  ALLEN  v.  EDWARD  GREENSILL  (1). 

(4  0.  B.  100—105;   S.  0.  16  L.  J.  C.  P.  U2 ;    11  Jur.  476;   1  Lutw.  Beg. 

Cas.  492.) 

A  notice  of  objection,  addressed  to  the  voter  at  A.,  described  as  bis  place 
of  abode  in  the  borough  list,  was  left  at  his  office  in  B.  The  office  in  B. 
was  not  the  voter's  place  of  abode,  and  he  had  no  residence  in  A. 

The  Bevising  Barrister  decided  that  the  notice  had  not  been  given  to  or 
left  at  the  place  of  abode  of  the  voter  as  stated  in  the  list,  within  the 
meaning  of  the  6  &  7  Vict.  c.  18,  s.  17 : 

Held,  that  his  decision  was  correct. 

The  name  of  Edward  Greensill  was  inserted  by  the  overseers  in 
the  list  of  persons  entitled  to  vote  in  the  election  of  a  member  for 
the  borough  of  Bewdley,  in  respect  of  property  occupied  in  the 
hamlet  of  Lower  Mitton,  as  follows : 


ChrifltUn     Name     and 
Suniame  of  each  Voter 
at  fnU  length. 

Greensill,  Edward. 

Place  of  Abode. 

Nature  of  QualiflcaUon. 

street,  I^e,  &c.»  where 
the  Property  i«  iiitoate.  . 

Lower  Mitton. 

Office  and  wharf. 

Lichfield  Street. 

Charles  Allen,  whose  name  was  in  the  list  of  voters  for  the 
borough  of  Bewdley,  objected  to  the  name  of  Greensill  being 
retained  in  the  said  list  for  the  hamlet  of  Lower  Mitton. 

It  appeared  that  Greensill  formerly  had  a  house  at  Lower  Mitton, 
in  which  he  resided ;  but  that  he  had  left  that  house  for  several 
years;  and,  at  the  time  of  the  service  of  the  notice  of  objection 
hereafter  mentioned,  he  resided  at  Hartlebury,  in  the  county  of 
Stafford,  which  is  not  within  the  said  hamlet  of  Lower  Mitton.  He 
had  never  resided  at  the  office  and  wharf  in  Lichfield  Street.  A 
notice  of  objection,  duly  signed  by  Allen,  addressed  to  "  Edward 
Greensill,  Lower  Mitton,"  was  left  on  the  25th  of  August  last  at  the 
said  office  and  wharf  in  Lichfield  Street. 

Under  these  circumstances,  it  was  contended  on  behalf  *of 
Greensill,  that  the  objector  had  not  coipplied  with  the  provisions  of 
the  seventeenth  section  of  the  6  &  7  Vict.  c.  18,  the  notice  of 
objection  not  having  been  given  to  Greensill  himself,  or  left  at  his 
place  of  abode,  as  stated  in  the  said  list. 

On  behalf  of  Allen,  it  was  contended,  that,  as  Greensill  had  not 
in  fact  any  place  of  abode  at  Lower  Mitton,  as  described  in  the  said 


(I)  Followed  in  Qifford  v.  SU  Luke's, 
Chefsea  (1889)  24  Q.  B.  D.  141 ;  39 
L.  J.  Q.  B.  98.     Considered  in  Magee 


V.  Mortimer  (1890)  28  L,  R.  Ir.  251 ; 
S.  C.  (1898)  W.  N.  102.— J.  O.  P. 
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list,  the  qualifying  property,  which  was  there  sitaate,  must  be  deemed       Allen 
to  be  his  place  of  abode ;  and  that  no  other  service  could  in  this    qbbbnbill. 
case  have  been  effected,  and  therefore  such  service  of  the  notice  was 
sufficient. 

The  Revising  Barrister  decided  that  such  notice  had  not  been 
given  to,  or  left  at  the  place  of  abode  of,  Greensill  as  stated  in  the 
said  list,  within  the  meaning  of  sect.  17,  and  that  the  objector  might 
in  this  case  have  complied  with  that  section  by  sending  a  notice  by 
post,  addressed  to  Greensill  at  his  place  of  abode  as  stated  in  the 
said  list,  or  by  serving  such  notice  on  him  personally:  and  he 
accordingly  retained  the  name  of  Greensill  ou  the  said  list.  And, 
upon  the  application  of  Greensill,  the  Barrister  altered  the  description 
of  his  place  of  abode  in  the  list,  to  '^  Hartlebury." 

Greensill,  on  the  Barrister's  deciding  that  the  notice  of  objection 
was  not  duly  served,  declined  going  into  evidence  in  support  of  his 
qualification. 

The  question  for  the  opinion  of  the  Court,  is,  whether,  under  the 
circumstances  above  mentioned,  the  said  notice  of  objection  was 
duly  served  on  Greensill.  If  the  Court  shall  be  of  opinion  that 
such  notice  was  not  duly  served,  the  list  is  to  stand  without  amend- 
ment. But,  if  the  Court  be  of  a  contrary  opinion,  the  said  list  is 
to  be  amended,  by  expunging  therefrom  the  name  of  the  respondent 
— unless  the  Court  shall  think  themselves  precluded  from  so  doing, 
by  the  circumstance  of  the  *Barrister's  having  decided  that  the  f  *^^^  1 
notice  was  not  duly  served,  and  consequently  that  Greensill  was 
not  bound  to  prove  his  qualification,  which  he  might  perhaps  have 
established,  provided  the  Barrister  had  held  that  the  notice  was 
duly  served,  and  that  he  was  bound  to  prove  his  qualification. 

W,  Alexander  J  for  the  appellant : 

The  seventeenth  section  of  the  6  &  7  Vict.  c.  18,  in  express 
terms  directs  that  the  notice  of  objection  shall  be  given  to  the 
voter,  or  left  at  his  place  of  abode  as  described  in  the  list. 

(Cbesswell,  J. :  The  service  was  neither  at  the  place  to  which 
the  notice  was  addressed,  nor  at  the  true  place  of  abode.) 

The  main  object  of  the  Act  was,  to  insure  the  notice  coming  to  the 
hands  of  the  party.  If  this  had  been  sent  by  post,  it  would  have 
been  delivered  as  this  has  been. 

(Cresswell,  J. :  That  may  be  so :  but  then  you  would  have  had 
a  statutable  delivery.) 
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allrn       There  is  nothing  in  the  case  to  show  that  the  office  and  wharf  in 
GBsrarsiLL.    Lichfield  Street  are  not  in  Lower  Mitton. 

(Gresswell,  J. :  The  case  states  that  Greensill  had  for  many 
years  ceased  to  reside  in  Lower  Mitton.  If,  therefore,  the  office 
and  wharf  in  Lichfield  Street  were  in  Lower  Mitton,  that  is  not  his 
place  of  abode.) 

That  being  so,  it  mast  be  assumed  that  the  qualifying  property  was 
his  place  of  abode. 

(Gresswell,  J. :  The  list  describes  an  uncertain  place  in  Lower 
Mitton.  Did  the  overseers  mean  that  the  office  and  wharf  in  Lich- 
field Street  were  in  Lower  Mitton  ?  If  they  did,  that  is  the  party^s 
place  of  abode  as  described  in  the  list.) 

In  Bishop  v.  Helps  (i),  Maule,  J.,  intimates  that  sending  a  notice 
by  the  post  addressed  to  the  voter's  actual  place  of  abode,  would 
not  do. 

(Gresswell,  J. :  Suppose  we  are  of  opinion,  that,  in  point  of 

[  *103  ]      fact,  this  ^notice  was  left  at  the  place  of  abode  as  described  in  the 

list — the  place  the  overseers  meant  to  describe  as  the  place  of  abode; 

the  Barrister  having  found  otherwise,  we  cannot  interfere  with  his 

conclusion  of  fact.) 

It  is  not  a  conclusion  of  fact :  it  is  his  opinion  upon  the  construction 
of  the  Act  of  Parliament. 

Whitmore,  for  the  respondent : 

The  statute  gives  an  objector  three  modes  of  serving  his  notice : 
personally,  at  the  place  of  abode  as  described  in  the  list,  or  by  post, 
**  directed  to  the  person  to  whom  the  same  shall  be  sent,  at  his 
place  of  abode  as  described  in  the  said  list  of  voters "  (2).  The 
appellant  might  here  have  served  the  notice  personally,  or  he  might 
have  posted  it,  directed  to  the  voter  at  '*  Lower  Mitton."     *     m    % 

Alexander^  in  reply : 

The  seventeenth  section  does  not  in  terms  provide  for  personal 
service.  The  service  here  was  at  the  constructive  abode  of  the 
voter. 

Cur,  adv.  vuU. 

(1)  69  B.  B.  404  (2  G.  B.  52).  (2)  Section  100. 
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WiLDB,  Gh.  J.,  now  delivered  the  opinion  of  the  Court  :  allbn 

V, 

The  question  in  this  case  arises  upon  the  service  of  the  notice  of  Gbbbnsill. 
objection.  It  appears  that  a  person  named  Allen  objected  to  the  C  ^^^  1 
name  of  Greensill  being  retained  upon  the  list  of  voters  for  the 
borough  of  Bewdley.  This  notice  of  objection  was  left  at  an  office 
in  Lichfield  Street,  which  the  case  distinctly  states  not  to  be  the 
residence  of  the  claimant.  Now,  the  Act  of  Victoria  requires  the 
notice  to  be  served  personally  or  at  the  place  of  abode  of  the  party, 
as  stated  in  the  list,  or  by  transmitting  it  through  the  post,  as 
provided  for  by  sect.  100.  The  validity  of  this  notice,  therefore, 
depends  upon  its  service  at  GreensilFs  residence.  On  the  part  of 
the  appellant,  it  was  insisted,  that,  though  the  place  at  which  the 
alleged  service  took  place  was  not  in  fact  the  voter's  place  of  abode, 
it  must  for  this  purpose  be  so  considered.  Greensill's  place  of 
abode  is  described  in  the  list  of  voters  to  be  *'  Lower  Mitton."  It 
appears  from  the  case,  that,  though  his  residence  once  was  at 
Lower  Mitton,  it  had  ceased  to  be  so  for  several  years.  The  state- 
ment on  the  list  that  Lower  Mitton  was  his  place  of  abode,  was  the 
mistake  of  the  overseers.  It  was  contended,  that,  as  Greensill  had 
no  place  of  abode  in  Lower  Mitton,  the  qualifying  property,  which 
was  there  situate,  must  be  deemed  to  be  his  place  of  abode,  and 
therefore  that  a  service  there  was  sufficient.  But  the  case  expressly 
finds  that  Greensill  had  never  resided  at  the  office  in  Lichfield 
Street.  The  question  therefore  is,  whether,  if  the  overseers  state 
in  the  list  a  place  of  abode  which  is  incorrect,  the  rights  of  the 
voter  are  to  be  affected  by  a  blunder  which  it  is  no  part  of  his 
duty  to  correct,  and  in  a  matter  over  which  he  has  no  control. 
When  the  statute  prescribes  the  *duty  of  the  objector  in  the  service  [  •los  ] 
of  the  notice,  it  gives  him  the  choice  of  three  modes.  If  he  chooses 
to  select  service  at  the  place  of  abode  as  described  in  the  list, 
he  must  take  the  risk  of  its  turning  out  not  to  be  the  true  place 
of  abode.  He  may  always  guard  himself  against  mistakes  by  a 
personal  service,  or  by  sending  the  notice  by  post.  In  this  case, 
therefore,  as  the  Revising  Barrister  has  found  distinctly  that  the 
office  in  Lichfield  Street  is  not  the  place  of  abode  of  Greensill,  and 
that  he  has  no  residence  in  Lower  Mitton,  we  think  the  decision 
was  correct  in  point  of  law,  and  must  be  affirmed. 

Decision  affirmed. 
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18*7.  IRELAND  V.   THOMSON. 

Feb.  1. 

(4  C.  B.  149—172 ;  S.  C.  17  L,  J.  C.  P.  241.) 

'         ^  Where  a  master  of  a  ship  sells  the  ship  and  cargo  for  the  henefit  of  all 

parties  interested  (such  sale  being  necessary  by  reason  of  the  wreck  of 
the  ship  and  damage  to  the  cargo),  a  person  employed  by  the  master  to 
superintend  the  sale,  may  lawfully  pay  over  the  proceeds  to  him,  or  to  his 
order. 

Assumpsit,  for  2,0002.,  money  had  and  received  by  the  defendant 
for  the  use  of  the  plaintifif ;  5001.  interest  for  the  forbearance  by  the 
plaintiff,  at  the  defendant's  request,  of  money  due  from  the 
defendant  to  the  plaintiff ;  and  2,000Z.  money  due  upon  an  account 
stated. 

The  defendant  pleaded,  first,  non  (umnipsit ;  secondly,  payment 
and  acceptance  of  5,000{.  in  satisfaction  of  the  alleged  promises, 
and  of  the  damages  sustained  by  the  plaintiff  from  the  non- 
performance thereof ;  thirdly,  that  the  promises  were  made  by  the 
defendant  jointly  with  one  Harrison  Watson,  residing  out  of  the 
jurisdiction  of  the  Court,  and  that  the  plaintiff  was  indebted  to  the 
defendant  and  the  said  H.  Watson  in  the  sum  of  5,000Z.  for  work 
done  and  materials  provided  by  them  for  the  plaintiff,  and  for 
money  paid  by  them  at  the  plaintiff's  request,  and  for  interest  for 
the  forbearance  by  them,  at  the  plaintiff's  request,  of  moneys  due 
from  him  to  them,  and  for  moneys  due  from  him  to  them  on  an 
account  stated  between  them;  which  said  sum  exceeded  the 
damages  sustained  by  the  plaintiff  from  the  non-performance  of 
[  *150  ]  the  said  promise,  and  out  *of  which  sum  the  defendant  offered  to 
set  off  the  amount  of  the  said  damages. 

The  cause  came  on  for  trial  before  Tindal,  Gh.  J.,  at  the  sittings 
at  Guildhall  after  Trinity  Term,  1889,  when  a  verdict  was  found 
for  the  plaintiff,  for  2,000Z.  damages,  subject  to  the  opinion  of  the 
Court  upon  the  following  case  : 

The  plaintiff  was  the  registered  owner  of  the  ship  Royal  WilUam, 
at  the  time  of  her  being  wrecked  and  sold  at  the  Cape  of  Grood 
Hope,  in  September,  1887,  as  hereinafter  mentioned. 

On  or  about  the  8th  of  May,  1887,  a  charter-party  was  made 
between  the  plaintiff,  the  owner  of  the  Royed  WiUiam^  of  the  one 
part,  and  C.  A.  Gordon,  of  the  other  part.  (A  copy  of  the  charter- 
party  was  annexed  to  the  case,  to  be  referred  to,  if  necessary.) 
Messrs.  Ouchterlony  &  Co.,  of  London,  were  jointly  interested  with 
Gibson  in  the  charter-party. 

By  mortgage,  dated  on  or  about  the  28rd  of  May,  1887,  and 
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which  mortgage  was  then  duly  entered  in  the  book  of  registry  at  ibelakd 
the  Cnstom-house  in  London,  and  indorsed  on  the  certificate  of  THoiiaoir. 
registry,  the  plaintiff  duly  transferred  the  said  vessel  to  John  Alves 
Arbuthnot  and  Alfred  Latham,  trading  in  London  under  the  firm 
of  Arbuthnot  and  Latham,  for  securing  the  payment  of  a  certain  sum 
of  money,  which  was  unpaid  at  the  time  of  the  remittance  of  the 
proceeds  of  the  wreck  hereinafter  mentioned,  and  also  exceeded  the 
amount  of  those  proceeds.  (This  deed  was  also  to  be  referred  to,  if 
necessary.  The  appendix  to  the  case  likewise  contained  a  mortgage- 
account,  showing  the  state  of  accounts  between  the  plaiQtiff  and 
Arbuthnot  and  Latham.) 

Messrs.  Arbuthnot  and  Latham  had  been  the  agents  of  the  plaintiff 
for  some  time,  and  effected  his  insurances,  received  his  freights,  &c. 
On  the  18th  of  May,  1887,  they  effected  a  policy  on  the  ship  Royal 
William^  for  *6,000Z.  The  policy  was  made  in  their  own  names.  [  *i5i  ] 
The  premiums  paid  on  this  policy  were  charged  to  the  plaintiff ; 
and  the  sums  paid  by  the  underwriters  on  the  policy  were  placed  to 
his  credit.  The  sums  so  paid  by  the  underwriters  were,  8,000/.  on 
the  81st  of  December,  1887,  and  1,8002.  on  the  6th  of  February, 
1888. 

The  following  were  the  indorsements  put  upon  the  policy  when 
the  above  payments  were  made : 

"  Settled,  50  per  cent,  on  account  of  the  claims  on  this  policy, 
without  prejudice  ;  payable  in  one  month.  London,  81st  December, 
1887. 

"  Agreed  to  settle,  a  further  80  per  cent,  on  this  policy ;  and,  the 
proceeds  of  the  ship  not  being  paid  to  the  assured,  and  it 
appearing  that  serious  doubts  are  entertained  in  regard  to  the 
application  of  such  proceeds,  it  is  hereby  further  agreed  that  the 
assured  may  adopt  such  measures  as  they  may  deem  expedient  to 
recover  the  same,  and  that  the  underwriters  will  bear  any  loss  that 
may  arise  from  the  non-recovery  of  the  proceeds  of  the  vessel. 
901.  per  «ent  London,  6th  February,  1888.  Payable  in  one 
month." 

These  payments  were  made  before  the  present  action  was 
commenced.  The  action  was  commenced  on  the  19th  of  April, 
1888. 

The  Roy€d  WilUam  sailed  from  the  port  of  London  in  June,  1887, 
on  a  voyage  from  London  to  Madras  and  Calcutta,  laden  with 
goodB  the  property  of  about  fifty  different  persons,  and  under  the 
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Ireland  command  of  David  Frazer ;  and,  in  the  course  of  such  voyage,  was 
Thoubon.  totally  wrecked,  with  the  said  cargo,  on  entering  the  Gape  of  Good 
Hope,  on  the  19th  of  September,  1887.  The  plaintiff  had  no 
interest  in  the  cargo  or  adventure. 

Frazer  employed  Messrs.  Thomson,  Watson  &  Co.,  merchants  at 
the  Gape  (the  said  firm  consisting  of  the  defendant  and  H.  Watson), 
[  ^152  ]  to  superintend  the  preservation  *and  sale  of  the  ship,  stores,  and 
damaged  part  of  the  cargo,  and  to  receive  the  proceeds  thereof. 

The  ship,  stores,  and  damaged  part  of  the  cargo,  were  sold  by 
auction,  by  one  Jones,  an  auctioneer  at  the  Gape,  who  was  selected 
by  Thomson,  Watson  &  Go.  for  that  purpose,  with  the  con- 
currence of  Frazer.  The  ship  and  materials  sold  for  the  net  sum 
of  18,955.2  rix-doUars,  which,  at  the  usual  rate  of  exchange,  is, 
1,421Z.  12s.  lOd. ;  and,  of  this  sum,  Thomson,  Watson  &  Co. 
received  from  the  auctioneer  1,1022.  7«.  3d,  only,  the  difference,  viz. 
819Z.  58.  Id.,  being  the  value  of  certain  articles  belonging  to  the 
wreck,  purchased  at  the  sale  by  Frazer,  and  one  Anderson,  the 
steward  of  the  vessel ;  which  said  sum  of  819^  5«.  Id.  was  not  paid 
by  Frazer  or  Anderson,  but  the  whole  of  it  was,  by  the  direction  of 
Frazer,  charged  in  the  accounts  of  Thomson,  Watson  &  Co.,  to  his 
credit,  as  part  of  the  proceeds  of  the  wreck,  and  to  his  debit,  as 
money  advanced  by  them. 

Thomson,  Watson  &  Go.  made  various  payments  at  the  Cape  of 
Good  Hope,  by  the  direction  of  Frazer:  and,  after  the  sales  were 
completed,  and  such  payments  and  disbursements  made,  Frazer 
went  from  the  Cape  to  India,  in  a  ship  called  the  Courier,  herein- 
after mentioned.  (The  accounts  of  the  disbursements  made  by 
Thomson,  Watson  &  Co.,  and  their  account-current,  as  also  the 
account-sales  of  the  ship  and  damaged  cargo,  were  annexed  to 
the  case.) 

Frazer,  previously  to  his  departure  for  India,  addressed  a  letter 
to  Thomson,  Watson  &  Co.,  of  which  the  following  is  a  copy : 

•'  Capb  Town,  21st  October,  1887. 
*'  Gentlemen, — There  are  remaining  in  the  Customs  warehouse 
fifty-six  packages  merchandize,  and  forty-eight  hams,  landed 
[  ^158  J  undamaged  from  the  wrecked  ship  ^Royal  WiUiam,  late  under  my 
command,  which  I  beg  you  will  forward,  by  the  first  favourable 
opportunity,  to  Madras,  to  the  consignment  of  Messrs.  Ouchterlony 
&  Co.,  in  order  that  they  may  recover  the  amount  of  average 
due  on  said  goods  from  the  respective  consignees.     On  dosing 
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the  accoonts  of  the  said  vessel,  the  balance  in  favour  of  me  and 
the  late  ship  Royal  Wiffiam^  I  shall  feel  obliged  by  your  forwarding, 
together  with  the  accounts  and  vouchers,  to  Messrs.  Ouchter- 
lony  &  Co.  and  G.  A.  Gordon,  for  appropriation  on  account  of 
the  concern." 


Thomson. 


The  accounts  referred  to  in  this  letter  are  the  accounts  hereinbefore 
mentioned ;  and  the  vouchers  referred  to  are  the  vouchers  for  the 
said  accounts. 

The  said  accounts  and  vouchers,  and  a  sum  of  44,605.6  rix- 
dollars  =  8,888{.  18«.  Id.  sterling,  were  remitted  by  Thomson, 
Watson  &  Co.,  according  to  the  directions  in  the  said  letter  of 
Frazer,  to  Messrs.  Ouchterlony  &  Go.  and  G.  A.  Gordon,  and  duly 
received  by  them ;  the  said  sum  of  8,8882.  188.  Id.  being  the  balance 
of  the  account-current  before  referred  to  and  annexed. 

Thomson,  Watson  &  Go.  had  not  any  notice  in  fact,  from  the 
plaintiff,  or  from  any  other  person,  not  to  pay  the  same  according 
to  the  directions  of  Frazer. 

The  payments  and  allowance  next  hereinafter  mentioned  are  not 
disputed  by  the  plaintiff,  as  deductions  from  the  proceeds  of  the 
wreck — 


"  Port  charges 
''  Wages     - 


rix-doUars    120    0    0 
-       940    2    4 


"  Thomson,  Watson  &  Go.,  commission 


1,060    2    4 
58    0    0 


Bix-dollars    1,118 
"  Equal  in  sterling  money  to  ...       £88 

''  General  average  and  particular  charges,  being^ 
that  proportion  of  the  disbursements  made  at  the 
Cape  for  ship  and  cargo,  which  the  average-stater 
in  London  employed  by  Ouchterlony  &  Go.  and 
Gordon,  appropriated  to  the  ship    .... 


2    4 
9  10 


287  12  10 


JE821    2    8" 


[164] 


The  items  next  hereinafter  mentioned  form  part  of  the  payments 
and  disbursements  made  by  Thomson,  Watson  &  Co.,  at  the  Cape, 
by  the  orders  of  Frazer :  but  the  plaintiff  contends  they  were  not 

86—2 


564  1847.    C-  P.    4  C.  B.  164—165.  [b.b, 

isELARD     justifiably  made,  and  do  not  constitute  payment  or  set-off  in  this 
Thomson,     action,  viz. : 

'' Rix-doUars.       £   $.  d. 

**  Be-shipping  f  urnitore  and  stores 
to  Captain  Frazer      -        -        -        -        45    0    0        3    7    6 

'*  Two  trips  to  barque  Courier'        -  6    0    0        0    9    0 

' '  Waggon-hire  on  furniture  and  stores 
belonging  to  Captain  Frazer       -        -         9    0    0        0  18    6 

''  Coolie-hire,  receiving  and  shipping 
ditto 17    2  1    6  11 

''  Boat-hire,  landing  passengers  and 
luggage  from  the  wreck,  the  night  the 
vessel  struck  on  the  rocks  -  -     804    0    0      22  16    0 

"  Captain  Frazer's  order  in  favour 
of  passengers 206    5    2      15  10    0 

''  Captain  Frazer's  boarding-house 
expenses  while  attending  the  sale  of  the 
wreck 264    2    4      19    1     6 

**  Dr.  M'Intyre  (the  surgeon  of  the 
vessel),  balance  of  his  wages  154    5    2      11  12    0 

''Captain  Granger,  per  order  of 
Captain  Frazer  -      £209    5    0 

"  Midgley,  do.         -  7  16    0 

*'  J.  Anderson,  do.  -           88  12    6  4,076    5    2    896  18    6 
[  156  ]           **  Premium  on  insurance  of  900Z.  on 
chronometer,  baggage,  and  cabin  furni- 
ture, per  Cornier,  from  Table  Bay  to 
Calcutta 807002806 

"  J.  Adams,  for  two  tierces  of  pork  -      172    0    0      12  18    0 

''  J.  Manuel,  two  bags  of  rice  -        -        82    0    0        2    0    0 

*'  Calf  &  Son,  coopering  casks  for 
water 88    2    4        6  12    6 

**  J.  Hitchcock,  repairing  pianoforte       21    0    0        1  11     6 

**  6.  Herbert,  fitting  cabins  on  board 
the  Courier 73    4     2        5  10    4 

"  G.  W.  Maclure,  butcher,  keep  of 
stock 115    2    4        8  18    0 

'*  Adams,  chronometer  maker  -        20    0    0        1  10    0 

"  1  Bag  coffee,  148  lbs.  @  86  -        -       58    1    0        8  19    8 

'' Carried  forward    £586    4    5 
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"  Brought  forward 
2  Bags  sugar,  262  lbs.  @  18  - 
For  a  sword,  account  of  Mr.  Law  - 
Bobaix,  for  razor-strop 
Captain  Frazer    .... 
Mellish        -        -        £42    1    2| 
J.  Tartar     -        -  24  17  111 

J.  Johnson 235 

Guatom-house,  permit,  wharfage 
Thomson,  Watson  &  Co.,  commis 


"  Rix-doUars. 

£    s. 

d. 

IBBLAITD 

- 

• 

586    4 

6 

THomoir. 

48    4 

2 

8    5 

4 

22    5 

2 

1  14 

0 

S    2 

4 

0    5 

0 

266    5 

2 

20    0 

0 

892    6 

0 

66  19. 

1 

286     1 

0 

17  12 

8 

20    2 

0 

1  10 

5 

269    0 

0 

20    8 

6 

£668    2 

6" 

These  items  in  the  account,  the  object  of  which  does  not  appear 
upon  the  face  of  them,  were  for  the  providing  and  fitting  out  by 
Captain  Frazer  the  said  ship  called  the  Courier^  in  prosecution,  on 
behalf  of  the  charterers,  of  the  adventure  contemplated  by  the 
charter-party,  and  to  convey  the  passengers  and  the  undamaged 
part  of  the  cargo  upon  the  voyage  which  had  been  interrupted,  and 
in  which  ship  Frazer  himself  proceeded  to  Calcutta. 

The  plainti£f  contends  that  the  defendant  is  also  responsible  in 
this  action  for  the  sum  of  8192.  5«.  Id.,  the  price  of  the  articles 
purchased  by  Frazer  and  Anderson,  as  before  mentioned. 

The  work  for  which  commission  is  charged  by  the  defendant,  as 
above,  was  in  fact  done  by  Thomson,  Watson  *&  Co. ;  and  the  charges 
in  respect  thereof,  and  of  their  agency,  are  fair  and  reasonable,  if 
such  charges  can  be  set  off  in  the  present  action. 

On  the  19th  of  February,  1888,  the  plaintiff's  solicitors  wrote  to 
Messrs.  Ouchterlony  &  Co.,  as  follows : 

''  We  have  been  requested  to  address  you  on  the  subject  of  the 
salvage  of  the  Royal  William,  lately  wrecked  at  the  Cape  of  Good 
Hope.  We  have  been  requested  to  claim  the  proceeds  of  the  vessel, 
and  to  take  measures  for  the  recovery  of  them.  We  beg  you  to  say 
whether  you  hold  these  proceeds,  and  are  prepared  to  pay  the  same 
to  the  owner  of  the  vessel." 

In  reply,  the  following  letter  was  written  on  the  8rd  of  March, 
1888,  by  Messrs.  Ouchterlony  &  Co.  to  the  plaintiff's  solicitors : 

"In  reply  to  your  favour  of  the  19th  ult,  we  beg  to  state  that  we 
received  certain  remittances  from  the  Cape  of  Good  Hope  on  account 
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IBBLAND  of  the  salvage  ex  Royal  WiUiam^  Frazer,  wrecked  there ;  that  we  had 
Thomsok.  ft  statement  prepared  by  a  proper  person,  from  the  papers  in  our 
possession  relative  to  the  affairs ;  and  that  we  hold  at  the  disposal 
of  the  parties  interested,  who  can  porve  their  right,  the  respective 
amounts  enumerated  in  the  statement,  which  we  have  shown 
unreservedly  to  all  applicants." 

The  plaintiff's  solicitors  also  wrote  the  defendant  the  following 
letter  on  the  19th  of  February,  1888 : 

**  We  have  been  desired  to  address  you  relative  to  the  proceeds  of 
the  sale  of  the  ship  Royal  William,  damaged  at  the  Gape  of  Good 
Hope,  and  sold  there,  and  the  proceeds  received  by  your  house. 
The  instructions  which  we  have  received,  are,  to  apply  to  you  for 
[  *167  ]  those  proceeds ;  and  we  have  to  request  that  you  will  forward  *to 
us  a  cheque  for  the  amount,  or  inform  us  when  they  will  be  ready 
to  be  paid,  that  we  may  send  for  them." 

On  the  20th  February,  1888,  the  defendant's  solicitor  addressed 
the  following  letter  to  the  plaintiff's  solicitor : 

*^  I  am  desired  by  Mr.  J.  B.  Thomson  to  inform  you,  in  reply  to 
your  letter  to  him  of  the  19th  instant,  that  the  proceeds  of  the  sale 
of  the  wreck  of  the  Royal  William,  and  all  the  accounts  connected 
therewith,  have  been  received  by  Messrs.  Outcherlony  &  Go.  and 
G.  A.  Gordon,  to  whom  I  beg  to  refer  you  on  the  subject." 

To  this  the  plaintiff's  solicitors,  on  the  5th  of  March,  replied  as 
follows : 

''  It  is  not  material  to  the  party  on  whose  behalf  we  addressed 
Mr.  Thomson  relative  to  the  proceeds  of  the  Royal  William,  whether 
they  are  paid  by  him  or  by  Messrs.  Ouchterlony  &  Go. ;  but,  at 
present,  we  cannot  obtain  them  from  either.  It  appears  that  these 
proceeds  amounted  to  about  1,1002. :  and  Messrs.  Ouchterlony  &  Go. 
inform  us  that^  they  are  prepared  only  to  pay  a  sum  of  about  200/. 
You  inform  us  that  Messrs.  Thomson,  Watson  &  Go.,  are  not 
liable  to  any  person  on  the  subject  of  the  application.  We  were 
directed  to  address  to  Mr.  Thomson ;  which  makes  us  doubt 
whether  there  may  not  be  some  misconception  amongst  the 
parties.  We  would,  therefore,  ask  of  you  to  be  so  good  as  to 
inform  us  whether  Messrs.  Thomson,  Watson  &  Go.,  sold  the 
wreck  of  the  vessel,  and  received  the  proceeds  of  it ;  and,  if  so, 
what  they  have  done  with  the  same." 


TOL.  Lxxn.]  1847.    C.  P.    4  C.  B.  157—169.  507 

On  the  7th  of  March,  the  defendant's  solicitor  again  addressed     Ibbland 
the  plaintiff's  solicitors,  as  follows :  Thomson. 

"  As  the  wreck  of  the  Royal  William,  and  the  damaged  *part  of  [  ♦iss  ] 
the  cargo,  were  sold  by  the  master  of  that  vessel,  from  absolute 
necessity,  and  8,888{.  18s.  Id.,  the  proceeds  thereof,  remitted  to, 
and  now  actually  received  in  cash  by,  Messrs.  Oachterlony  &  Co. 
and  G.  A.  Gordon,  I  must  again  refer  you  to  them  on  the  subject. 
I  am  not  aware  what  part  of  the  proceeds  may  be  applicable  to  the 
wreck ;  but,  as  Messrs.  Ouchterlony  &  Go.  and  Mr.  Gordon  are  in 
possession  of  all  the  vouchers  i(nd  documents,  and  have  had  an 
estimate  made  of  the  proportion  due  to  each  claimant,  they  can,  no 
doubt,  give  you  every  necessary  information." 

2082.  28. 2d.  is  the  sum  due  to  the  ship-owner  out  of  the  proceeds 
of  the  wreck,  over  and  above  the  disputed  amounts  of  578Z.  2«.  5d. 
and  S19L  58.  Id. ;  and  that  sum  was,  before  and  at  the  time  of 
the  commencement  of  this  action,  in  the  hand  of  Ouchterlony  &  Go., 
ready  to  be  paid  to  whomsoever  is  entitled  to  it,  as  having  been 
the  owner  at  the  time  of  the  wreck ;  and  has,  since  the  trial  of  this 
cause,  been  paid  by  them  to  the  plaintiff,  under  an  agreement  that 
such  payment  should  be  without  prejudice. 

The  question  for  the  opinion  of  the  Gourt,  is,  whether  the  plaintiff 
is,  under  the  circumstances  stated,  entitled  to  maintain  an  action 
against  the  defendant  to  recover  any  portion  of  the  proceeds  of  the 
wreck.  If  the  court  shall  be  of  opinion  that  no  action  is  maintain- 
able, then  a  nonsuit  is  to  be  entered.  If  they  shall  think  an  action 
is  maintainable,  then  the  verdict  is  to  be  entered  for  such  amount 
as  the  Gourt  shall  direct.  The  Gourt  to  be  at  liberty  to  draw 
such  inferences  and  conclusions  from  the  facts  of  the  case,  as  the 
jury  might  have  drawn. 

The  case  was  argued  in  Michaelmas  Term  last,  before  CoUinan, 
Maule,  and  Y.  Williams,  J^. 

Crowder  (with  whom  was  Greenwood)  for  the  plaintiff  (i) :  [  16^  ] 

•  ♦  The  question  is,  whether  the  plaintiff,  as  owner,  can  sue 
the  defendant  for  the  proceeds  of  the  sale.    It  will  be  said,  that  the 

(1)  The  points  marked  for  argument  to  32  W.  2b,  8<i.— that  Thomson,  Watson 

onthepartof  the  plaintiff,  were '*  That  &  Co.,  were  not  entitled,  as  against 

he  is  entitled  to  recover  in  this  action,  the  plaintiff,  to  debit  the  account  with 

from  the  defendant,  the  entire  amount  the  amount  unpaid  by  the  master  and 

of  the  net  proceeds  of  the  ship  and  mate  at  the  sale,  viz.,  :U9/.  d«.  7(2.,  for 

materials,  viz.  1,421/.  \2$,  lOcf.,  subject  articles  purchased  by  and  delivered  up 

to  the  agreed  deductions,  amounting  to  them  without  payment;  and  that 
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iBBLAHD  defendant  is  not  answerable  to  the  plaintiff,  inasmach  as  there  i& 
THOMsoir.  ^^  privity  of  contract  between  them ;  and  that  the  defendant  was 
not  acting  under  the  plaintiff,  but  under  the  master,  to  whose  order 
he  has  paid  over  the  proceeds.  It  is  submitted,  however,  that  the 
plaintiff,  and  not  the  master,  was  the  principal  of  the  defendant ; 
[  *160  ]  *and  that  it  was  the  duty  of  the  latter  to  retain  the  proceeds  for  the 
benefit  of  the  plaintiff.  In  Hunter  v.  Parker  (i),  it  seems  to  have 
been  considered  that  a  master,  if  he  has  authority  to  sell  the  ship, 
cannot  delegate  his  authority  to  others.  And  the  sale  here  must 
be  taken  to  have  been  made  by  the  plaintiff,  and  not  by  the 
master.  With  respect  to  the  disbursements,  they  were  made,  not 
for  the  benefit  of  the  plaintiff,  but  of  the  charterers;  and  they 
cannot  be  set  up  as  against  the  plaintiff,  who  is  entitled  to  recover 
all  the  proceeds  beyond  the  mere  expenses  of  the  sale.  If  the  sale 
is  to  be  looked  upon  as  a  sale  by  the  master,  the  question  ia 
whether  he  had  authority  to  dispose  of  the  wreck  so  as  to  put  it 
out  of  the  power  of  tbe  plaintiff  to  recover  the  proceeds  in  the 
present  action.  As  master  of  the  vessel,  his  authority  was  of  a 
limited  description,  and  restricted  to  the  necessity  of  the  case. 
Though  he  might  have  authority  to  sell  the  ship,  under  the 
circumstances  stated  in  the  case,  such  authority  would  be,  to  seU 
for  the  benefit  of  the  owner,  and  not  of  the  charterers.  Assuming 
he  had  authority  to  sell,  it  does  not  follow  that  he  had  power  to 
dispose  of  the  proceeds  as  he  did. 

(Maule,  J. :  The  power  to  sell  involves  the  power  to  receive  the 
purchase-money.) 

It  is  laid  down  in  Abbott  on  Shipping  (2),  that  the  authority  of 
the  master  is  strictly  limited  to  what  is  absolutely  necessary. 
Referring  to  the  case  of  Carp  and  White  (s),  it  is  said  :  ''  This  case, 

the  defendant  is,  therefore,  Btill  liable  that  the  wreck  and  cargo  having  been 
to  the  plaintiff  for  that  amount — and  Bold  through  the  defendant,  as  the 
that  Thomson,  Watson  <&  Co.,  were  not  agent  of  Captain  Prazer,  and  tbe 
entitled,  as  against  the  plaintiff,  to  defendant,  having,  without  notice  from 
make  the  disbursements  and  payments  any  person,  paid  over  the  whole  pro- 
enumerated  in  the  case,  amounting  to  oeeds  to  Captain  Prazer's  order,  ii» 
578/.  2«.  5t/. ;  and  that  the  defendant  discharged,  not  only  as  regards 
is,  therefore,  still  liable  to  the  plaintiff  Captain  Frazer  himself,  but  as  regards 
for  that  amount  in  the  present  action."  every  person  interested  in  the  ship  and 

For  the  defendant—**  That  the  pro-  cargo." 

ceeds  of  the  wreck  of  the  Boyal  WiiUam  ( 1 }  56  B.  B.  723  (7  M.  &  W.  322). 

were  not  money  had  and  received  by  (2)  8th  edit.,  by  Shee,  Serjt.,  p.  138. 

the  defendant  to  tbe  use  of  the  plaintiff,  (3)  5  Br.  P.  C.  325. 
for  want  of  privity  between  them — and 
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while  it  establishes  the  principle  of  the  personal  responsibility  of      Ibeland 
the  owners,  shows  also  that  the  creditor  is  required  to  prove  the     thombok. 
actual  existence  of  the  necessity  of  those  things  which  give  rise  to 
his  demand." 

(Maule,  J. :  Tour  points  (i)  do  not  suggest  that  there  was  no 
necessity  to  sell  the  vessel.) 

Admitting  *the  necessity,  the  master  was  not  an  agent  to  sell  in  [  *l<^l } 
the  ordinary  way,  as,  to  sell  the  goods  in  the  market.  Where  a 
creditor  furnishes  goods  to  the  master  of  a  vessel,  he  must  prove 
the  necessity  for  the  articles.  So,  here,  though  the  sale  of  the 
wreck  might  have  been  necessary,  there  was  no  necessity  that  the 
money  should  be  paid  to  Frazer's  order. 

(Maule,  J. :  Do  you  say  that  the  purchaser  could  not  pay  the 
master  ready  money  for  the  wreck?) 

He  must  pay  the  owner  or  his  agent. 

(Maule,  J. :  The  owner  has  not  an  agent  at  the  Cape.  It  would 
lead  to  great  inconvenience,  if,  in  order  to  limit  the  power  of  the 
master,  he  was  at  liberty  to  sell  on  credit  to  any  person  whom  he 
thought  proper.) 

In  Mynn  v.  Joliffe  (2),  it  was  held  by  Littledale,  J.,  that  an  agent 
to  sell  an  estate,  has  not  authority  to  receive  the  purchase-money. 

(Maule,  J. :  The  auctioneer  has  not  possession  of  the  estate,  or 
the  power  to  hand  it  over.  A  ship  must  necessarily  be  delivered 
over  at  once  to  the  purchaser.) 

Even  if  the  master  had  authority  to  receive  the  purchase-money, 
he  could  not  properly  give  the  defendant  an  order  to  credit  him  to 
the  amount  of  819/.  68.  7d.^  for  the  articles  purchased  at  the  sale 
by  himself  and  bhe  mate.  And,  with  respect  to  the  578Z.  2«.  Sd,  it 
must  be  taken  to  have  been  paid  by  order  of  the  master  for  the 
l>enefit  of  the  charterers.  [He  cited  Todd  v.  Reid{3),  Bartlett 
V.  Pentland  (4),  and  Scott  v.  Irving  (5).] 

(Mauls,  J.,  referred  to  Stewart  v.  Aberdein  (6).)  L 162  ] 

(1)  Svpra,  p.  567  note  (1).  (4)  34  E.  E.  560  (10  B.  &  C,  760). 

(2)  42  E.  E.  802  (1  Moo.  &  Eob.  326).    (5)  35  E.  E.  396  (1  B.  &  Ad.  605). 

(3)  4  B.  &  Aid.  210.  (6)  51  E.  E.  536  (4  M.  &  W.  211). 
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iRVLJLSD     Here,  the  defendant  knew  that  the  plaintiff  was  the  owner  of  the 
Thomsok.     vessel ;  and  he  was  not  justified  in  handing  over  the  proceeds  to 
the  charterer.    So,  also,  he  was  not  authorized  to  make  the  disburse- 
ments mentioned  in  the  case ;  which  clearly  were  not  for  the  benefit 
of  the  owner.     *     *    * 

(CoLiMAN,  J. :  Is  there  any  distinction  between  the  payment  made 
to  the  order  of  the  master,  and  the  disbursements  ?) 

In  Barker  v.  Oreenwood(i)y  Aldbbson,  B.,  says:  ''An  agent  with 
a  general  authority,  is,  as  it  seems  to  me,  only  bound  to  receive 
payment  in  such  a  way  as  thereby  to  put  it  in  his  power  completely 
to  discharge  the  duty  he  himself  owes  to  his  principal.  If,  therefore, 
he  is  bound  to  pay  the  whole  over  to  the  principal,  he  must  receive 
it  in  cash  from  the  debtor.  And  a  person  who  pays  such  an  agent, 
and  who  means  to  be  safe,  must  see  that  the  mode  of  payment  does 
enable  the  agent  to  perform  this,  his  duty.  If,  therefore,  the  agent 
be  not  a  creditor  of  his  principal,  he  must  receive  the  whole  in 
cash ;  for,  otherwise,  he  does  not,  by  the  act  done  between  him  and 
the  debtor,  put  himself  into  the  situation  of  being  able  to  pay  it 
over."    ♦    ♦    ♦ 

[  163  ]  ChanneU,  Serjt.  (with  whom  was  Cleashy),  for  the  defendant : 

There  was  an  entire  absence  of  privity  between  these  parties  to 
entitle  the  plaintiff  to  Dtiaintain  an  action  for  money  had  and 
received ;  or,  at  all  events,  the  defendant  discharged  himself  by 
the  payments  made  to  the  order  of  the  captain,  and  by  remitting 
the  balance  of  the  proceeds  to  England  under  his  directions.  The 
circumstances  disclosed  in  the  case  clearly  show  that  the  sale  at 
the  Gape  was  necessary  and  proper.  Indeed,  its  propriety  cannot 
be  questioned  in  this  action,  the  owner  having  adopted  the  sale  by 
bringing  money  had  and  received  for  the  proceeds.  [He  cited  HunUr 
V.  Parker  (2),  Stephens  v.  Badcock  (3),  Mynn  v.  Jolife  (4),  and  Capel  v. 
Thornton  (5).] 

[  166  ]  If,  then,  the  defendant  would  have  been  justified  in  paying  the 
proceeds  of  the  sale  to  Frazer  himself,  he  was  equally  justified  in 
remitting  them  to  his  order.  With  respect  to  the  price  of  the  goods 
bought  by  the  captain  and  mate  at  the  sale, — ^if  the  defendant  can 

(1)  47  B.  B.  431  (2  T.  &C.  414).       (4)  42  B.  B.  802  (1  Moo.  &  Boh. 

(2)  56  B.  B.  723  (7  M.  &  W.  322).    326). 

(3)  37  B.  B.  448  (3  B.  &  Ad.  3d4).      (5)  33  B.  B.  678  (3  Car.  &  P.  352). 
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be  said  to  have  received  it,  he  must  be  taken  also  to  have  paid  it      Ireland 
over  to  Frazer.     The  captain  clearly  did  not  exceed  his  duty  in     Thomson. 
transmitting  the  undamaged  part  of  the  cargo  to  its  original 
destination. 

Crowder,  in  reply : 

Admitting  that  it  was  necessary,  under  the  circumstances,  to  sell 
the  ship  at  the  Gape,  *and  that  the  captain  had  authority  as  the       [  *^^^  1 
agent  of  the  owner  for  that  purpose,  he  clearly  had  no  authority  to 
receive,  or  by  his  order  dispose  of,  the  proceeds. 

Cur.  adv.  rtUt. 

Maulb,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  before  my  brothers  Coltman,  Y.  Williams, 
and  myself,  in  the  absence  of  the  Lord  Chief  Justice,  who  was 
counsel  in  the  cause.  The  Judges  who  heard  the  argument  have 
agreed  on  the  judgment  I  am  to  pronounce. 

This  is  an  action  of  assumpsit  for  money  had  and  received  by  the 
defendant  to  the  use  of  the  plainti£f,  for  interest,  and  for  money 
due  on  an  account  stated.  The  defendant  pleaded,  first,  non 
assumpsit;  secondly,  payment;  thirdly,  a  set-off  of  money  due 
from  the  plaintiff  and  one  Harrison  Watson,  whom  the  plea  alleges 
to  be  out  of  the  jurisdiction  of  the  Court,  and  to  have  made  the 
promises  alleged  in  the  declaration  jointly  with  the  defendant. 

The  issues  joined  on  these  pleas  came  on  for  trial  before 
Tindal,  Ch.  J.,  when  a  verdict  was  found  for  the  plaintiff,  subject 
to  a  case,  which  stated,  in  effect,  that  the  plaintiff  was  the  registered 
owner  of  the  ship  Boyal  William  at  the  time  of  the  transaction  in 
question.  The  plaintiffs  had  chartered  the  ship  to  Charles  Alexander 
Gordon,  for  a  voyage  from  London  to  Madras  and  Calcutta,  and 
back  to  London :  Messrs.  Ouchterlony  &  Co.,  of  London,  were 
jointly  interested  with  Gordon  in  the  charter-party.  The  master 
of  the  ship  for  the  voyage  was  David  Frazer,  mentioned  in  the 
charter-party  as  appointed  by  the  owner.  The  ship  had  also  been 
mortgaged  by  the  plaintiff,  for  securing  the  payment  of  a  sum  of 
money,  which  was  unpaid  at  the  time  of  the  remittance  of  the 
proceeds  of  the  wreck,  and  exceeded  the  amount  of  those  proceeds. 
The  mortgagees  had  ^effected  a  policy  of  assurance  on  the  ship,  L*167] 
and  had  received  money  from  the  underwriters,  for  which  they  had 
given  credit  to  the  plaintiff.  The  ship  sailed  on  the  voyage,  with  a 
cargo  belonging  to  fifty  different  persons,  and,  with  the  cargo,  was 
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iBBLAND  totally  wrecked  at  the  Cape  of  Good  Hope.  The  plaintiff  had  no 
Trombok.  interest  in  tlie  cargo  or  adventure.  The  master,  David  Frazer, 
employed  the  defendant  and  his  partner  Harrison  Watson,  who 
were  merchants  at  the  Cape,  to  superintend  the  preservation  and 
sale  of  the  ship,  stores,  and  damaged  part  of  the  cargo,  and  to 
receive  the  proceeds  thereof.  The  defendant  and  his  partner^ 
accordingly  employed  an  auctioneer,  who  sold  the  ship,  damaged 
cargo,  and  stores.  The  net  proceeds  of  the  sale  were  received  by 
the  defendant  and  his  partner,  with  the  exception  of  S19L  5s.  Id., 
which  was  the  amount  of  certain  articles  belonging  to  the  wreck, 
which  had  been  bought  at  the  sale  by  the  master,  Frazer,  and 
Anderson,  the  mate;  which  was  not  actually  paid  by  Frazer  or 
Anderson  to  the  auctioneer,  or  by  him  to  the  defendant  and  his 
partner,  but  which,  by  order  of  Frazer,  had  been  credited  to  him 
by  the  defendant  and  his  partner  as  money  received  on  his  account, 
and  debited  to  him  as  money  advanced  to  him. 

The  defendant  and  his  partner,  before  any  claim  made  on  them 
by  the  plaintiff,  or  any  one  else,  paid  over  the  whole  of  what  they 
had  received  on  account  of  ship  and  cargo,  either  to  the  master, 
Frazer,  or  to  his  order,  at  the  Cape,  or  to  Ouchterlony  &  Co.,  to 
whom  Fraser  had  directed  them  to  remit  the  balance,  on  accoont 
of  whom  it  might  concern,  with  the  exception  of  what  they  retained 
to  cover  the  disbursements  necessarily  incurred  by  them  in  the 
execution  of  the  duty  of  superintending  the  preservation  and  sale  of 
the  ship  and  cargo,  and  their  own  charges  for  agency,  which  were 
fair  and  reasonable. 
[  168  ]  Under  these  circumstances,  the  plaintiff  insists  that  the  defendant 

is  liable  to  pay  him  the  whole  or  some  part  of  what  was  received  by 
him  and  his  partner  on  account  of  the  ship.  The  defendant  insists 
that  he  was  accountable  to  Frazer  only,  and  that  he  is  not  account- 
able to  the  plaintiff ;  or,  at  least,  that,  after  having  fully  accounted 
to  Frazer,  and  paid  over  the  balance  to  his  order,  he  is  not  liable  to 
the  plaintiff. 

There  can  be  no  doubt  that  the  sale  was,  under  the  circum- 
stances, necessary;  and,  indeed,  this  was  not  disputed  on  the 
argument.  Where  a  ship  continues  to  retain  the  character  of  a 
ship,  and  to  be  capable  of  being  used  as  such,  with  or  without 
repairs,  difficult  questions  may  arise  as  to  the  master's  authority 
to  sell ;  and  a  sale,  in  such  a  case,  is  to  be  viewed  with  suspicion ; 
the  master's  duty  being,  in  general,  to  proceed  on  the  voyage  if 
possible,  or,  at  least,  not  to  sell  the  ship  without  a  strong  necessity. 
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or  the  express  authority  of  the  owner.  But,  in  the  present  case  i^bland 
where  the  ship  is  totally  wrecked,  and  a  large  part  of  the  cargo  THOMsoir. 
damaged,  in  a  distant  country,  there  can  be  no  doubt  of  the  right 
and  duty  of  the  master  to  sell:  indeed,  it  does  not  appear  what 
other  course,  consistent  with  any  regard  to  the  interest  of  those 
concerned,  it  was  possible  for  the  master  to  adopt.  But  the 
plaintiff,  though  not  disputing  the  right  to  sell,  denies  the  right 
of  the  master  to  receive  the  proceeds,  or,  at  least,  to  dispose  of 
them,  by  ordering  the  defendant  to  pay  them,  either  to  persons  at 
the  Cape,  or  to  Ouchterlony  &  Co.,  of  London,  to  whom  the  balance 
was  remitted.  With  regard  to  the  right  of  the  master  to  receive 
the  proceeds,  the  case  of  Mynn  v.  Joliffe  (i)  was  cited,  in  which  it 
was  decided  that  an  agent  employed  to  sell  an  estate  is  not,  as 
such,  authorised  to  receive  the  purchase-money.  And  there  *is  no  [  *169  ] 
doubt,  that,  on  the  sale  of  an  estate,  to  imply  such  an  authority, 
would  be  most  inconvenient  and  unnecessary ;  it  being  clearly  for 
the  interest  of  the  vendor,  that  he,  and  not  his  agent,  should  receive 
the  purchase-money ;  and  no  inconvenience  to  any  one  arising  out 
of  the  lunit  to  the  authority  of  the  agent  which  excludes  his  right 
to  receive  the  money.  The  proper  course  is,  clearly,  that  the 
vendee  should  retain  the  money,  and  the  vendor  the  estate,  till  the 
conveyance  is  made;  and  thus  neither  of  them  runs  any  risk  of 
losing  the  money.  But,  in  the  present  case,  if  the  master  was  not 
to  receive  the  money,  he  must  either  give  credit  to  the  purchasers 
of  the  ship  and  cargo,  leaving  the  owners  to  receive  it  from  them, 
or  must  employ  some  third  person,  of  his  own  selection,  to  receive 
the  money  from  the  purchasers,  and  pay  it  to  those  who  were 
interested  in  the  ship  and  cargo.  The  inconvenience  of  either  of 
these  alternatives  is  so  great  and  manifest,  that  it  leaves  no  doubt 
that  the  authority  of  the  master  to  receive  the  proceeds  is  a 
necessary  incident  to  his  authority  to  sell.  And  it  appears  to  us, 
that  an  authority  to  receive  the  proceeds  involves  an  authority  to 
order  payment  of  them  bond  fide  to  such  persons  as  the  master  may 
think  fit ;  a  payment  under  such  an  order  being,  in  effect,  a  pay- 
ment to  the  master.  It  differs  from  the  cases  cited,  of  payments 
where  no  money  is  disbursed  by  the  debtor,  or  received  by  the 
agent,  but  where  the  debt  of  the  agent  is  discharged  by  being  set 
off  against  the  money  which  he  has  to  receive  from  his  creditor  on 
account  of  his  principal. 

In  the  present  case,  the  defendant  actually  pays  the  money,  and 
(1)  42  B.  B.  802  (1  Moo.  &  Bob.  326).    . 
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iBKLAND      has  no  advantage  which  he  could  not  have  if  he  paid  it  into  the 
Thomson,     hands  of  the  master.    In  the  case  of  the  set-off,  the  debtor  would 
gain  an  advantage  by  his  mode  of  dealing  with  the  agent,  which  he 
could  not  have  had  if  he  had  dealt  with  the  principal. 
[170]  The  payments  having  been  ordered  and  made  bond  fide,  which 

we  must  take  to  be  the  case,  nothing  being  stated  in  the  case,  or 
suggested  in  the  argument,  to  the  contrary,  it  does  not  appear  to  us 
to  be  material  for  what  purpose  they  were  ordered,  any  more  than 
it  would  be  material  to  inquire  into  any  application  which  the 
master  might  have  made  of  money  paid  into  his  hands. 

The  sum  of  819Z.  5s.  Id.,  the  amount  of  goods  bought  by  the 
master  and  mate,  does  not,  we  think,  fall  under  a  different  rule 
from  the  rest  of  the  proceeds  of  the  sale.  It  might,  indeed,  be  said 
not  to  have  been  money  actually  received  by  the  defendant :  but  we 
think  it  was  properly  treated  by  him,  under  the  order  of  the  master, 
as  having  been  received  for  the  master,  and  advanced  to  him  by  his 
order.  This  sum  of  money,  together  with  that  paid,  under  the 
master's  orders,  to  persons  at  the  Gape,  and  to  Ouchterlony  k  Ck)., 
and  with  that  properly  retained  by  the  defendant  and  his  partner 
on  account  of  their  disbursements  and  services,  constitutes  the 
whole  of  the  amount  with  which  the  defendant  is  in  any  way 
chargeable ;  and,  this  having  been  properly  paid  and  retained,  it 
follows  that  the  defendant  has  duly  accounted  for  all  that  he 
was  answerable  for. 

Whether  the  action  could  have  been  maintained,  if  the  plaintiff, 
or  all  those  interested  in  the  ship  and  cargo,  bad  intervened  before 
the  money  had  been  paid  by  the  orders  of  Frazer,  it  is  not 
necessary  to  determine.  But  there  are  strong  reasons  for  con- 
sidering the  defendant  and  his  partner  as  the  agents  of  Fraser 
only,  and  not  accountable  to  those  interested  in  the  ship  and  cargo, 
even  if  they  had  intervened  before  payment.  In  a  learned  work 
cited  on  the  argument.  Story  on  Agency,  the  author  states  the  role 
[  *171  ]  thus  (1) :  "  A  sub-agent  employed  *by  an  agent  is  in  general 
accountable  to  the  agent  only,  and  not  to  the  principal ;  for,  there 
is  no  reciprocity  of  contract  between  them : "  and  this  doctrine  is 
supported  by  several  cases  which  he  refers  to,  amongst  which  are 
the  cases  of  Stephens  v.  Badcock  (2),  where  the  Coubt  held  that  a 
clerk  who  had  received  money  for  his  master  on  account  of  the 
plaintiff,  was  not  answerable  to  the  plaintiff,  whose  remedy  was 
against  the  master,  though  the  clerk  had  not  paid  the  money  to 
(1)  $  203,  n.  (2)  37  B,  £U  44S  (3  B.  &  Ad«  354). 
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him,  Cartwright  v.  Hateley  (i),  where  a  son,  employed  mider,  and  Ibslaitd 
accountable  to,  his  father,  was  held  not  to  be  accomitable  to  his  Thomson. 
father's  principal,  and  Pinto  v.  Santos  (2),  (which  in  its  oircam- 
stances  bears  some  resemblance  to  the  present  case,)  where  it  was 
held  that  bankers,  who  had  received  from  an  agent  the  proceeds  of 
a  ship  which  belonged  to  different  persons  in  different  shares,  with 
notice  of  the  agency  of  the  party  from  whom  the  money  was 
received,  and  of  the  rights  of  those  who  were  entitled  to  it,  were 
liable  to  accoont  to  the  agent  only  from  whom  they  received  the 
money,  notwithstanding  the  intervention  of  the  plaintiff,  who  was 
entitled  to  the  largest  share.  See  also  the  case  of  Sims  v. 
Brittain(B)y  in  which  the  surviving  part-owners  of  a  ship  were 
considered  not  entitled  to  maintain  an  action  for  money  had  and 
received  against  persons  whom  a  deceased  part-owner  (who  was  the 
ship's  husband)  had  employed  to  receive  and  pay  money  on  account 
of  the  ship, — on  the  ground  of  want  of  privity  between  the  plaintiffs 
and  the  defendants. 

The  principle  on  which  these  cases  were  determined  would 
probably  govern  the  present  case,  if  the  circumstances  required  its 
application. 

But,  the  defendant  and  his  partner  having  duly  paid  over,  under 
sufficient  authority,  all  for  which  they  were  ♦liable,  before  any  [•172  1 
intervention  of  the  plaintiff,  or  any  other  of  those  interested  in  the 
fund,  we  think  it  clear  that  the  defendant  is  not  now  liable  to  the 
plaintiff,  but  is  protected  by  his  plea  of  the  general  issue,  if  he 
never  could  have  been  liable,  or  by  the  pleas  of  payment  and  set-off, 
if  his  liability  was  determined  by  his  accounting;  in  either  of  which 
events,  by  the  agreement  of  the  parties,  a  nonsuit  is  to  be  entered. 

^  Judgment  of  nonmit. 

WEST  V.  NIBBS  and  WINDLEY.  i847. 

(4  0.  B.  172—188 ;  a  0.  17  L.  J.  0.  P.  160.)  m^S. 

A  landlord  who  has  accepted  the  rent  in  arrear,  and  the  expenses  of        t  ^^^  1 
the  distress,  after  the  impounding,  cannot  be  treated  as  a  trespasser  merely 
because  he  retains  possession  of  tiie  goods  distrained,  although  his  refusal 
to  deliyer  them  up  to  the  tenant  may  amount  to  a  conyersion,  so  as  to 
render  him  liable  in  trover. 

Tbespass.  The  declaration  stated  that  the  defendants,  on  the 
5th  of  February,  1846,  with  force  and  arms  &c.,  seized,  took,  and 
carried  away  certain  goods,  chattels,  and  effects,  to  wit,  &c.,  of  the 

(1)  1  Yes.  Jun.  292.  (3)  4  B.  &  Ad.  375;   1  Nev.  &  M« 

(2)  5  Taunt.  447 ;  1  Marsh.  132.  554. 
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WssT        plaintiff,  of  great  value,  to  wit,  &c.,  and  converted  and  disposed  of 

NiBBS.       ^^^  same  to  their  own  use,  &c. 

The  defendant  Windley  pleaded  Not  guilty  only. 
The  defendant  Nibbs  pleaded  separately,  first,  that  the  goods, 
chattels,  and  effects  in  the  declaration  mentioned  were  not,  nor 
were  nor  was  any  or  either  of  them,  the  plaintiff's,  in  manner  and 

[  *173  ]  form,  &c. ;  secondly,  that,  ^before  the  said  time  when  &e.  in  the 
declaration  mentioned,  to  wit,  on  the  20th  of  March,  1805,  one 
Brandon  was  seised  in  his  demesne  as  of  fee  of  and  in  a  certain 
piece  or  parcel  of  ground  situate  and  being  in  the  parish  of  St. 
Mary,  Newington,  in  the  county  of  Surrey,  and,  being  so  seised, 
Brandon  afterwards,  and  before  the  house  hereinafter  mentioned, 
had  been  or  was  erected,  and  long  before  the  said  time  when  &c., 
to  wit,  on  &c.,  aforesaid,  by  a  certain  lease,  t&c,  demised,  &c., 
amongst  other  hereditaments,  the  said  piece  or  parcel  of  ground, 
to  one  Brooker,  his  executors,  &c.,  for  the  term  of  fifty-seven  years 
from  the  26th  of  December,  1804;  and  that,  by  virtue  of  that 
demise,  Brooker  afterwards,  and  before  the  said  time  when  &c., 
entered  into  the  said  close,  and  became  and  was  thereof  possessed 
for  the  said  term  so  to  him  therein  granted  as  aforesaid:  that 
Brooker,  being  so  possessed  of  the  said  close,  afterwards,  and  daring 
the  contmuance  of  the  said  term,  and  before  the  said  timb  when 
&c.,  to  wit,  on  &c.  last  aforesaid,  erected,  made,  and  built  in  and 
upon,  and  affixed  and  annexed  to,  the  said  piece  or  parcel  of  ground, 
the  said  house  hereinafter  mentioned,  which  thereupon  then  became 
and  was  part  and  parcel  of  the  said  piece  or  parcel  of  ground:  that, 
after  Brooker  had  so  erected  the  said  house,  and  during  the  con- 
tinuance of  the  said  term,  and  while  Brooker  was  so  possessed  of 
the  said  house  for  the  said  term  so  granted  as  aforesaid,  and  before 
the  said  time  when  &c.,  to  wit,  on  the  7th  of  August,  1806,  he, 
Brooker,  by  a  certain  note  in  writing,  signed  by  him,  and  bearing 
date  the  day  and, year  last  aforesaid,  did  bargain,  sell,  assign, 
transfer  and  set  over,  unto  one  W.  Gardiner,  his  executors,  &c., 
amongst  other  hereditaments,  the  said  house  with  the  appurtenances, 
habendum  to  W.  Gardiner,  his  executors,  &c.,  for  the*  residue  of 
the  said  term  of  fifty-seven  years  then  to  come  and  unexpired; 
and  that,  by  virtue  of  that  assignment,  W.  Gardiner  afterwards, 

[  •m  ]      to  *wit,  on  the  7th  of  August,  1806,  entered  into  and  upon  the  said 

house,  and  became  and  was  possessed  of  the  said  house,  with  the 

appurtenances,  for  the  residue  of  the  said  term  so  thereof  granted 

'as  aforesaid:   that  W.  Gardiner,  being  so  possessed  of  the  said 


voL.LXxn.]  1847.     C.  P.    4  C.  B.  174— 175.  677 

house,  with  the  appurtenances,  afterwards,  and  daring  the  said  Wbbt 
term,  and  before  the  said  time  when  &c.,  to  wit,  on  the  12th  of  nibbs. 
December,  1810,  and  before  the  1st  of  January,  1888,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  day  and  year  last  aforesaid,  and  thereby,  amongst  other 
things,  appointed  one  W.  B.  Gardiner  sote  executor  thereof :  that 
afterwards,  and  during  the  said  term,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  14th  of  April,  1821,  W.  Gardiner  died 
so  possessed  of  the  said  house,  with  the  appurtenances,  for  the 
residue  of  the  said  term  so  granted  as  aforesaid,  without  revok- 
ing or  altering  the  said  will, — after  whose  death,  to  wit,  on 
the  day  and  year  last  aforesaid,  the  said  W.  B.  Gardiner  duly 
proved  the  said  last  will  and  testament,  and  took  upon  himself 
the  burden  of  the  execution  thereof ;  whereupon  and  whereby  the 
said  W.  B.  Gardiner  then  became  and  was  possessed  of  the  said 
house,  with  the  appurtenances,  for  the  residue  of  the  said  term 
so  granted  as  aforesaid:  that,  the  said  W.  B.  Gardiner  being  so 
possessed  of  the  said  house,  with  the  appurtenances,  for  the  residue 
of  the  said  term,  after  the  death  of  the  said  W.  Gardiner,  and 
during  the  continuance  of  the  said  term,  and  before  the  said 
time  when  &;c.,  to  wit,  on  the  1st  of  January,  1822,  he  the  said 
W.  B.  Gardiner,  by  a  certain  note  in  writing,  signed  by  the  said 
W.  B.  Gardiner,  and  bearing  date  the  day  and  year  last  aforesaid,  did 
bargain,  sell,  assign,  transfer,  and  set  over  unto  one  W.  A.  Popley^ 
amongst  other  hereditaments,  the  said  house,  with  the  appurte- 
nances, habendum  to  Fopley,  his  executors,  &c.,  for  and  during 
the  residue  of  the  said  term  of  fifty-seven  years  then  to  come  and 
^unexpired :  that,  by  virtue  of  such  last-mentioned  assignment,  [  •ns  ] 
Popley  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into,  and  became  and  was  possessed  of,  the  said  house» 
with  the  appurtenances,  for  the  residue  of  the  said  term  so  thereof 
granted  as  aforesaid :  that,  Popley  being  so  possessed  of  the  said 
house,  with  the  appurtenances,  for  the  residue  of  the  said  term,  and 
during  the  continuance  of  the  said  term,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  7th  of  March,  1840,  he,  the  said  W.  A. 
Popley,  by  a  certain  note  in  writing,  signed  by  him,  and  bearing 
date  the  day  and  year  last  aforesaid,  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  one  C.  Herring,  amongst  other  heredita- 
ments, the  said  house,  with  the  appurtenances,  habendum,  to 
Herring,  his  executors,  &c.,  for  and  during  the  residue  of  the 
said  term  of  fifty-seven  years  then  to  come  and  unexpired ;  and 
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Wist  that,  by  virtue  of  such  last-mentioned  assignment,  Herring  after- 
NiBBB.  ^Cii^ds,  to  wit,  on  the  day  and  year  last  aforesaid,  entered  into,  and 
became  and  was  possessed  of,  the  said  house,  with  the  appurte- 
nances, for  the  residue  of  the  said  term  so  thereof  granted  as 
aforesaid  :  that,  the  said  C.  Herring  being  so  possessed  of  the  said 
house,  with  the  appurtenances,  for  the  residue  of  the  said  term,  and 
during  the  continuance  of  the  said  term,  and  before  the  said  time 
when  &c.,  to  wit,  on  the  6th  of  September,  1842,  he  the  said 
C.  Herring,  by  a  certain  note  in  writing,  signed  by  him,  and  bear- 
ing date  the  day  and  year  last  aforesaid,  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  defendant  Nibbs,  amongst  other 
hereditaments,  the  said  house,  with  the  appurtenances,  liabenduni 
to  the  defendant  Nibbs,  his  executors,  &c.,  for  and  during  all  the 
residue  and  remainder  then  to  come  and  unexpired  of  the  said  term 
of  fifty-seven  years  so  granted  as  aforesaid ;  and  that,  by  virtue  of 
such  last-mentioned  assignment,  the  defendant  Nibbs  afterwards, 
[  *176  ]  to  wit,  on  the  day  and  year  last  aforesaid,  ^entered  into,  and 
became  and  was  possessed  of,  the  said  house,  with  the  appurte- 
nances, for  the  residue  and  remainder  of  the  said  term  so  granted  as 
aforesaid :  that  he,  Nibbs,  being  so  possessed  of  the  said  house,  with 
the  appurtenances,  afterwards,  and  during  the  said  term  so  granted 
as  aforesaid,  and  before  the  said  time  when  &c.  in  the  declara- 
tion mentioned,  to  wit,  on  the  29th  of  September,  1845,  demised 
the  said  house  to  the  plaintiff,  to  have  and  to  hold  the  same  to  the 
plaintiff,  from  the  day  and  year  last  aforesaid,  for  one  quarter  of  a 
year,  and  so  on  from  quarter  of  a  year  to  quarter  of^  year,  so  long 
as  the  defendant  Nibbs  and  the  plaintiff  should  respectively  please, 
at  the  yearly  rent  of  201. 16<.,  to  be  therefore  paid  to  the  defendant 
Nibbs  by  the  plaintiff,  by  thirteen  equal  payments  in  the  year,  one 
of  such  payments  to  be  made  every  four  weeks  of  the  said  term ; 
and  that,  by  virtue  of  such  demise,  the  plaintiff,  afterwards,  and 
before  the  said  time  when  &c.,  in  the  said  declaration  mentioned, 
to  wit,  on  the  80th  day  of  September,  1845,  entered  into  and  upon 
the  said  house,  and  became  and  was  possessed  thereof  for  the  said 
term  so  to  him  thereof  granted  as  aforesaid,  and  continued  so 
possessed  as  tenant  thereof  to  the  defendant  Nibbs  for  a  long  time, 
namely,  until  and  on  the  19th  of  January,  1846,  and  from  thence 
until  and  at  the  time  of  the  fraudulent  removal  hereafter  men- 
tioned, and  from  thence  until  and  at  the  said  time  when  &c.  in  the 
declaration  mentioned, — the  reversion  thereof,  at  and  during  all  the 
times  which  the  plaintiff  was  so  possessed  as  aforesaid,  belonging 
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to  the  defendant  Nibbs  for  all  the  residue  of  the  first-mentioned  Wbst 
term:  that,  just  before  the  said  time  when  &c.,  and  during  the  nibbs. 
continuance  of  the  first-mentioned  term  and  demise,  and  of  the 
demise  to  the  plaintiff,  to  wit,  on  the  day  and  year  last  aforesaid,  a 
large  sum  of  money,  to  wit,  the  sum  of  4L  16s.,  of  the  rent  afore- 
said, for  three  periods  of  four  weeks  each  of  the  said  demise,  ending 
on  the  day  *and  year  last  aforesaid,  became  and  was  due,  owing,  [  *i77  ] 
and  payable  from  the  plaintiff  to  the  defendant  Nibbs,  and  then, 
and  from  thence  until  and  at  the  said  time  when  &;c.,  remained  and 
continued  due,  in  arrear,  and  unpaid:  that,  just  before  the  said  time 
when  &;c.,  and  after  the  day  on  which  the  said  rent  became  and 
was  due  and  payable,  and  when  the  same  was  actually  due,  in 
arrear,  and  unpaid,  and  during  the  continuance  of  both  the  said 
demises,  and  within  thirty  days  next  before  the  said  time  when  &c., 
to  wit,  on  the  1st  of  February,  1846,  the  plaintiff  fraudulently  con- 
veyed away  and  carried  off  and  from  the  said  premises  so  then  held 
and  enjoyed  by  the  plaintiff  as  such  tenant  thereof  to  the  defen- 
dant Nibbs  as  aforesaid,  the  said  goods  and  chattels  and  effects  in 
the  declaration  mentioned,  being  the  proper  goods  and  chattels  and 
effects  of  the  plaintiff,  to  prevent  the  defendant  Nibbs  from  dis- 
training the  same  for  the  said  rent  so  before  and  at  the  time  of  the 
said  removal  actually  due,  in  arrear,  and  unpaid  as  aforesaid, — the 
said  goods,  chattels,  and  effects  being  then  liable  to  be  distrained 
for  the  said  arrear;  and  for  that  purpose  conveyed  away  and 
abstracted  the  said  goods  and  chattels  and  effects  in  the  declaration 
mentioned,  without  leaving  any  other  goods  or  chattels  on  the  said 
premises  so  held  by  the  plaintiff  as  aforesaid,  whereon  the  defen- 
dant Nibbs  could  or  might  distrain  for  such  arrear  of  rent  as 
aforesaid :  and  that,  for  that  reason,  and  because  the  said  rent  still 
remained  due,  in  arrear,  and  unpaid,  and  because  there  was  no 
sufficient  distress  upon  the  said  premises  so  held  by  the  plaintiff  as 
aforesaid,  whereon  the  defendant  Nibbs  could  distrain  for  such 
arrears  of  rent,  the  defendant  Nibbs,  in  his  own  right,  afterwards, 
and  while  the  said  rent  so  remained  due,  in  arrear,  and  unpaid  as 
aforesaid,  and  within  thirty  days  next  after  the  said  goods  and 
chattels  had  been  so  fraudulently  conveyed  away  and  carried  off  as 
aforesaid,  and  during  the  continuance  of  both  the  said  demises 
respectively,  to  wit,  *on  the  day  and  year  in  the  declaration  men-  [  ^its  ] 
tioned,  did  take  and  seize  and  carry  away  the  said  goods  and 
chattels  and  effects  in  the  declaration  mentioned,  as  a  distress  for 
the  said  arrear  of  rent,  the  same  then  being  due,  unpaid,  and 
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WiBT        in  arrear,  and  did  impound  the  same  as  such  distress,  at  a 

NiBBs.       i^oftf  t^d  convenient  place,  as  the  defendant  Nibbs  lawfully  might 

for  the  cause  aforesaid, — which  were  the  trespasses  whereof  the 

plaintiff   had  above    complained    against    the    defendant  Nibbs. 

Verification. 

The  plaintiff  joined  issue  on  the  first  plea ;  and,  as  to  the  second, 
he  new-assigned,  that  he  issued  his  writ,  and  commenced  his  said 
action  thereupon,  not  for  the  said  trespasses  in  the  second  plea 
mentioned,  and  thereby  attempted  to  be  justified;  but  for  that, 
after  the  defendant  Nibbs  had  taken,  seized,  and  carried  away  the 
said  goods,  chattels,  and  effects,  as  in  the  second  plea  was  men- 
tioned, and  for  the  purpose  in  that  plea  mentioned,  and  after  the 
plaintiff  had  paid  to  the  defendant  Nibbs,  to  wit,  on  the  9th  of 
February,  in  the  year  aforesaid,  in  satisfaction  and  discharge  of 
the  said  arrears  of  rent  in  the  second  plea  mentioned,  and  of  the 
costs  and  charges  of  the  said  distress  in  that  plea  mentioned,  a 
large  sum  of  money,  to  wit,  the  sum  of  41.  15«.,  the  same  being 
then  a  sufficient  sum  to  satisfy  and  discharge  the  said  arrears  of 
rent  in  the  second  plea  mentioned,  together  with  all  the  costs  and 
charges  of  the  said  distress  in  that  plea  mentioned,  and  after  the 
defendant  Nibbs  had  accepted  and  received  the  said  sum  of  money 
in  full  satisfaction  and  discharge  of  the  said  arrears  of  rent  in  the 
said  second  plea  mentioned,  and  of  the  costs  and  charges  of  the 
•said  distress  in  that  plea  also  mentioned,  and  after  the  defendant 
Nibbs  ought  to  have  given  up  and  restored  to  the  plaintiff  the  said 
goods,  chattels,  and  effects  so  by  the  defendant  Nibbs  seized,  taken, 
and  distrained,  as  in  the  second  plea  was  mentioned,  and  after  the 
[  *179  ]  gaid  9th  of  February,  in  the  year  ^aforesaid,  the  defendant  Nibbs 
retained  possession  of  the  said  goods,  chattels,  and  effects  in  the 
declaration  and  second  plea  respectively  mentioned,  for  a  long  space 
of  time,  to  wit,  two  days,  after  the  said  9th  of  February,  in  the  year 
aforesaid;  and  also,  after  the  said  9th  of  February,  in  the  year 
aforesaid,  sold  and  disposed  of  the  said  goods,  chattels,  and  effects 
in  the  declaration  and  second  plea  respectively  mentioned ;  and 
that  such  trespasses  above  newly  assigned  were  other  and  different 
trespasses  than  and  from  the  said  trespasses  in  the  second  plea 
mentioned,  and  thereby  attempted  to  be  justified.  Verification  and 
prayer  of  judgment. 

To  this  new-assignment  the  defendant  Nibbs  demurred  specially, 
showing  for  causes,  amongst  others,  that  the  new-assignment  was  a 
departure  from  the  declaration,  inasmuch  as  the  acts  of  trespass 
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charged  in  the  declaration  were  only,  seizing,  taking,  and  carrying  Wwt 
away,  and  the  grievances  newly  assigned  were  only  retaining  nibbs. 
possession,  selling,  and  disposing ;  that  it  was  doubtful  whether  the 
grievances  newly  assigned  were  a  seizing,  taking,  and  carrying 
away;  that  an  act  of  trespass  is  an  injury  to  the  plaintiff 's  possession, 
and  that  the  grievances  new-assigned  clearly  implied  that  the 
defendant  had  the  possession,  because  the  grievance  was,  that  the 
defendant  retained  possession;  and  that  the  grievances  newly 
assigned  were  not  substantive  trespasses,  but  rather  grounds  for  an 
action  of  detinue  or  trover,  or  on  the  case. 

The  plaintiff  joined  in  demurrer. 

The  argument  took  place  in  Hilary  Term  last,  before  Wilde,  Ch.  J., 
and  Maule,  Cresswell,  and  V.  Williams,  JJ. 

Bramwell,  in  support  of  the  demurrer : 
*  *  The  declaration  charges  the  defendants  with  having  seized,  [  ^^  1 
taken,  and  carried  away  certain  goods  of  the  plaintiff :  and  the  new- 
assignment  alleges  that  the  defendant  Nibbs  retained  possession  of 
the  goods  so  seized,  taken,  and  distrained,  for  two  days,  and  sold 
and  disposed  of  them.  The  detention  of  the  goods  was  not  a 
trespass;  it  was  a  mere  breach  of  the  agreement  between  the 
parties. 

(Wilde,  Ch.  J. :  In  Evans  v.  Elliott  (i)  it  was  held  that  replevin 
lay,  at  common  law,  for  a  wrongful  detention  of  goods  taken  under 
a  lawful  distress.) 

Here,  the  goods  were  in  the  custody  of  the  law,  and  therefore  could 
not  be  the  subject  of  a  trespass.  OvUiver  v.  Cosens  (2)  is  a  distinct 
authority  to  show  that  trespass  will  not  lie  under  the  circumstances 
alleged  on  this  record.  If  trespass  were  maintainable,  money  had 
and  received  might  have  been  maintained. 

(Wilde,  Ch.  J. :  That  does  not  follow.) 

The  plea  shows  that  it.  ISs.  rent  was  in  arrear ;  the  new-assignment 
states  that  the  plaintiff  paid,  and  Nibbs  accepted,  41.  155.,  after  the 
seizure,  in  satisfaction  and  discharge  of  the  rent  and  the  expenses. 
If  Nibbs  had  a  right  to  distrain,  he  had  a  right  to  continue  the 
distress  until  payment  of  the  entire  rent. 

(1)  5  Ad.  &  El.  142 ;  6  Nev.  &  M.  (2)  68  R.  R.  816  (I  C.  B.  788). 

606). 
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Wmt  Dowling,  Serjt.,  contra  [cited  Oriffiny.  Scott  (i),  Winterboume  v. 

KIBB8.  Morgan  (2),  Ladd  v.  Thomas  (3),  and  Evans  v.  Elliott  (4),  as 

[  181 J  showing  that  continuing  in  possession  after  a  proper  tender 

is  ground  for  an  action  of  trespass,  and  continued] : 

[  182  J  Here,  the  new-assignment  admits  that  rent  was  due,  and  that  the 

original  seizure  was  lawful ;  but  states  that  the  defendant  retained 
the  goods  and  sold  them  after  the  arrears  of  rent  and  the  expenses 
had  been  fully  paid  and  satisfied  :  and  these  facts  are  admitted  by 
the  demurrer. 

(Wilde,  Gh.  J. :  How  does  the  2nd  resolution  in  the  Six  Carpen- 
ters' case  square  with  the  cases  that  have  held  the  subsequent 
continuing  in  possession  to  be  ground  for  an  action  of  trespass?) 

The  sale  here  was  a  substantive  trespass,  and  could  have  no  relation 
to  the  original  taking.  The  main  question  in  Gulliver  v.  Cosens  was 
as  to  the  form  of  the  action :  it  was,  in  effect,  a  review  of  the  case  of 
Lindon  v.  Hooper  (6).  The  objection  as  to  the  amount  paid  in 
satisfaction  of  the  rent  and  expenses,  is  without  foundation,  both 
sums  being  laid  under  a  videlicet. 

Bramivell,  in  reply : 

Turner  v.  Ford  (6)  is  an  authority  to  show,  that,  the  moment  the 
goods  ceased  to  be  in  the  custody  of  the  law,  the  right  of  possession 
reverted  to  the  party  in  whom  was  the  right  of  property. 

(WiLDB,  Gh.  J. :  The  property  in  the  goods  was  not  changed  by 
the  distress  :  Mooi'  v.  Pyrke  (7).) 

The  plaintiff  may  plead  in  bar  to  an  avowry  for  rent  reserved, 
nothing  in  arrear  for  part  of  the  rent,  and  tender  of  the  residue  (8). 
[  ^188  ]  So,  *in  bar  to  an  avowry  for  dumage-feasantf  he  may  plead  tender 
of  amends  (9).  But  no  authority  is  to  be  found,  that  a  plea  of  pay- 
ment or  tender  of  the  rent  after  an  impounding,  would  be  an  answer 
in  an  action  of  replevin.  In  Anscomb  y.  Shore  {lo),  Sir  Jambs 
Mansfibld  says,  that,  ''  after  the  cattle  were  impounded,  and  in  the 
custody  of  the  law,  there  could  be  no  tort  on  the  part  of  the  defen- 
dant in  detaining  them."     The  new-assignment,  showing  that  the 

(1)  2  Ld.  Bay.  1424 ;  2  Str.  7 ;  1  (6)  71  B.  B.  624  (15  M.  &  W.  212). 
Barnard.  B.  B.  3.  (7)  11  East,  52. 

(2)  10  B.  B.  532  (11  East,  395).  (8)  Com.  Dig.  tit.  Pleader  (3  K.  20). 

(3)  12  Ad.  &  El.  117.  (9)  Com.  Dig.  tit  Pleader  (3  K  23). 

(4)  5  Ad.  &  El.  142.  (10)  10  B.B.  686(1  Camp.  285;  S.  C. 

(5)  Cowp.  414.  1  Taunt.  261). 
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real  ground  of  complaint  is  the  alleged  trespass  by  Nibbs  alone,  is  West 
clearly  a  departure  in  matter  of  substance.  There  is  no  suggestion  nibbs. 
that  the  other  defendant  was  party  to  that  trespass. 

Wilde,  Ch.  J. : 

The  case  of  Evans  v.  Elliott  appears  to  us  to  conflict  with  the 
general  principles  laid  down  by  Lord  Gokb  in  the  Six  Carpenters 
case :  "  that  tender  upon  the  land  before  the  distress,  makes 
the  distress  tortious ;  tender  after  the  distress,  and  before  the 
impounding,  makes  the  detainer,  and  not  the  taking,  wrongful : 
tender  after  the  impounding  makes  neither  the  one  nor  the  other 
wrongful ;  for,  th6n  it  comes  too  late,  because  then  the  cause  is  put 
to  the  trial  of  the  law,  to  be  there  determined.  But,  after  the  law 
has  determined  it,  and  the  avowant  has  return  irreplevisable,  yet, 
if  the  plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  action 
of  detinue  for  the  detainer  after,  or  he  may,  upon  satisfaction  made 
in  Court,  have  a  writ  for  the  re-delivery  of  his  goods."  I  feel  con- 
siderable difficulty  in  coming  to  the  conclusion  that  a  mere  non- 
feasance can  be  the  subject  of  an  action  of  trespass.  It  is  important, 
however,  to  consider  the  true  effect  of  the  decision  in  Evans  v. 
EUiott.  My  present  impression  certainly  is,  that  trespass  *will  [  •184  ] 
not  lie  for  the  mere  retention  of  the  goods :  the  goods  being  in  the 
custody  of  the  law,  the  distrainor  is  under  no  legal  obligation 
actively  to  re-deliver  them;  the  owner  must  take  due  means  to 
re-possess  himself  of  them.  There  is  little  difficulty  as  to  the 
substantial  justice  of  this  case.  That  trover  or  detinue  would  lie, 
there  is  no  doubt :  the  only  question  for  us  to  consider,  is,  whether 
trespass  will  lie.  In  VeHue  v.  Beasley  (i),  a  tender  of  the  rent  and 
costs  had  been  made  after  the  distress,  but  before  the  goods  were 
impounded  or  removed  :  the  landlord  refused  to  accept  it,  and  after- 
wards removed  the  goods ;  and  Parke,  J.,  ruled  that  trespass  was 
maintainable  for  such  removal.  ''  If,"  says  the  learned  Judge, 
"  the  injury  had  arisen  from  a  mere  neglect  to  do  some  act — (which, 
perhaps,  may  be  read,  the  mere  omission  to  restore  the  goods  after 
acceptance  of  the  rent) — case  would  have  been  the  only  proper 
remedy." 

V.  WlLLIiMS,  J. : 

As  to  the  effect  of   the  new-assignment,  the  Court  are  agreed. 
It  must  be  borne  in  mind  that  the  proper  office  of  a  new-assign- 
ment is,  to  explain  that  which  is  left  ambiguous  on  the  face  of  the 
(1)  1  Moo.  &  Eob.  21. 
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wkbt  declaration.  Here,  the  declaration  charges  a  joint  trespass  by 
NiBBs.  Nibbs  and  Windley,  in  seizing  and  disposing  of  the  plaintiff's  goods. 
Windley  pleads  Not  guilty  only.  Nibbs,  in  effect,  says, ''  I  suppose 
the  trespass  you,  the  plaintiff,  mean  to  charge  me  with,  is,  that  I  took 
your  goods  as  a  distress  for  rent;  and  that  I  justify."  The  plaintiff, 
by  his  new-assignment,  replies,  "  That  is  not  the  trespass  I  mean, 
but  a  totally  different  one,  namely,  that  you,  Nibbs,  retained  the 
goods,  and  sold  them,  after  I  had  satisfied  the  arrears  of  rent,  and 
the  expenses  of  the  distress."  It  may  be  that  the  plaintiff  has,  by 
his  course  of  pleading,  hampered  himself,  by  tying  himself  down  to 
[  *186  ]  prove  a  joint  trespass  by  the  two  defendants  :  but,  as  at  *present 
advised,  I  do  not  think  the  new-assignment  is  objectionable  on  the 
score  of  departure. 

The  Court  are  unanimous  in  thinking  that  the  averment,  that  all 
the  rent  due  was  satisfied,  is  sufficient. 

Cur.  adv.  vult. 

Gresswell,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  is  an  action  of  trespass,  in  which  the  declaration  charges 
the  defendants  with  seizing,  taking,  and  carrying  away  certain 
goods  of  the  plaintiff,  and  converting  and  disposing  of  the  same  to 
their  own  use. 

The  defendant  Nibbs  pleaded,  separately,  first,  that  the  goods 
were  not  the  plaintiff's  goods;  secondly,  that  he  had  demised  a 
house  to  the  plaintiff,  at  a  certain  rent ;  that  a  certain  amount  of 
such  rent  was  in  arrear ;  and  that  the  plaintiff  fraudulently  removed 
the  goods  in  the  declaration  mentioned,  from  the  demised  premises, 
to  prevent  a  distress  for  such  arrears ;  whereupon,  there  being  no 
sufficient  distress  on  the  demised  premises,,  the  defendant  Nibbs 
took,  seized,  and  carried  away  the  said  goods,  as  a  distress  for  the 
said  arrears,  and  impounded  the  same  at  a  near  and  convenient 
place. 

As  to  the  first  plea,  the  plaintiff  has  joined  issue.  As  to  the 
second,  he  has  new-assigned,  that  he  brought  his  action,  not  for 
the  trespasses  mentioned  in  the  second  plea,  but  for  that,  after  the 
defendant  Nibbs  had  taken,  seized,  and  carried  away  the  goods,  as 
in  the  second  plea  mentioned,  and  for  the  purpose  therein  mentioned, 
and  after  the  plaintiff  had  paid  the  defendant  Nibbs,  to  wit,  on  the 
9th  of  February,  in  the  year  aforesaid, — in  satisfaction  and  discharge 
of  the  said  arrears,  and  of  the  costs  of  the  said  distress, — a  certain 
sum,  which  was  sufficient  to  satisfy  and  discharge  the  said  arrears 
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*and  costs,  and  after  the  defendant  Nibbs  had  accepted  and  received        West 
the  said  sum  in  full  satisfaction  and  discharge  of  the  said  arrears       nibbs. 
and  costs,  and  after  the  defendant  Nibbs  ought  to  have  given  up      [  *1S6  ] 
and  restored  to  the  plaintiff  the  said  goods  so  taken  and  distrained  as 
in  the  said  second  plea  mentioned,  and  after  the  said  9th  of  February, 
the  defendant  Nibbs  retained  possession  of  the  said  goods  for  a  long 
time,  to  wit,  two  days,  after  the  said  9th  of  February,  and  also, 
after  the  said  9th  of  February,  sold  and  disposed  of  the  said  goods. 

To  this  new-assignment  the  defendant  Nibbs  has  demurred. 

In  support  of  this  demurrer,  several  objections  to  the  new- 
assignment  were  urged  on  the  argument ;  and,  amongst  them,  one 
which  we  think  well  founded,  viz.,  that  the  grievances  newly  assigned, 
do  not  constitute  any  ground  for  an  action  of  trespass. 

The  new-assignment  alleges  that  the  payment  and  acceptance  of 
the  rent  in  arrear,  took  place  after  the  distress;  but  it  does  not  aver 
that  it  took  place  before  the  impounding  of  the  goods  distrained : 
and  we  think  that  it  must,  therefore,  be  considered  to  have  taken 
place  afterwards.  The  question,  then,  is,  whether,  if  a  landlord, 
after  a  lawful  distress  and  impounding,  accepts  the  rent  in  arrear, 
and  the  charges  of  the  distress,  he  is  liable  as  a  trespasser,  for 
merely  retaining  possession  of  the  goods  distrained,  and  selling  and 
disposing  of  them. 

As  to  the  selling  and  disposing  of  them,  although,  under  certain 
circumstances,  the  assuming  a  right  to  dispose  of  the  goods  of 
another  may  amount  to  a  conversion  of  them  sufficient  to  sustain 
an  action  of  trover ;  yet  it  seems  to  us  impossible  to  maintain  that 
a  man  becomes  a  trespasser  by  the  mere  act  of  selling  and  disposing 
of  the  goods  of  another  without  authority,  unless  such  sale  and 
disposition  be  accompanied  by  *some  act  of  removal  of  the  goods,  [  *187  ] 
either  by  the  vendor  or  by  the  vendee. 

It  remains,  therefore,  to  consider  only  whether  the  merely 
retaining  possession  of  the  goods  as  alleged,  amounts  to  an  act  of 
trespass.  In  the  Six  Caiyentera*  case  (i),  it  was  resolved  per  totam 
curiam,  **  that,  not  doing  cannot  make  a  party  a  trespasser  ab  initio  ; 
because  not  doing  is  no  trespass :  and,  therefore,  if  the  lessor  dis- 
trains for  his  rent,  and  thereupon  the  lessee  tenders  him  the  rent 
and  arrears,  &c.,  and  requires  his  beasts  again,  and  he  will  not 
deliver  them,  this  not-doing  cannot  make  him  a  trespasser  ab  initio.*' 
If,  then,  a  landlord,  who  refuses  a  proper  tender,  is  not  to  be  regarded 
as  a  trespasser  merely  by  reason  of  his  non-feasance,  in  failing  to 

(1)  8  Co.  Bep.  146  b. 
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West  deliver  up  the  distress,  he  being  required  so  to  do  ;  it  appears  to  us 
NiBBs.  *o  follow,  that  a  landlord,  who  has  accepted  the  rent  in  arrear,  &c., 
after  the  impounding,  cannot  be  treated  as  a  trespasser,  merely 
because  he  retains  possession  of  the  goods  distrained, — although  his 
refusal  to  deliver  them  up  to  the  tenant  may  amount  to  a  conver- 
sion sufficient  to  make  the  landlord  liable  in  an  action  of  trover. 
The  case  of  Evans  v.  Elliott  (i)  was  relied  on  in  the  argument  by  the 
counsel  for  the  plaintiff.  But,  although  that  case  is  an  authority 
for  the  proposition,  that,  where  there  has  been  a  tender  between 
the  taking  and  the  impounding,  a  detention  after  the  tender  is 
sufficient  to  satisfy  the  usual  allegation  in  a  declaration  in  replevin, 
that  the  defendant  took,  &c.,  and  detained,  &c.,  yet  we  do  not 
consider  that  case  as  deciding  that  the  mere  retaining  by  the  land- 
lord of  the  goods  distrained,  after  the  tenant  has  gained  a  right  to 
have  them  delivered  up  to  him,  will  render  the  landlord  liable  to  an 
[  *188  j  action  of  trespass.  Nor  do  we  consider  our  present  decision  ♦as 
conflicting  with  the  case  of  VeHue  v.  Beasley  (2).  There,  a  tender 
of  the  rent  and  costs  had  been  made  after  the  distress,  but  before 
the  goods  were  impounded  or  removed :  the  landlord  refused  to 
accept  it,  and  afterwards  removed  the  goods:  and  it  was  held, 
by  Pabee,  J.,  that  he  was  liable  to  the  tenant,  in  trespass,  for  such 
removal.  In  that  case,  the  cause  of  action  was,  not  the  mere 
retaining  possession,  but  the  wrongful  removal  of  the  goods  after 
the  tender. 

On  the  whole,  we  think  the  demurrer  sustainable,  on  the  ground 
that  the  new-assignment  does  not  sufficiently  allege  any  act  of 
trespass.  It  therefore  has  become  unnecessary  to  decide  on  the 
other  grounds  taken  during  the  argument  in  support  of  the  demurrer. 

Judgment  for  the  defendant. 


,S47.  DOE  n.  PHILLIPS  v.  ROLLINGS. 

-^^S.  (4  0.  B.  188—201 ;  S.  C.  17  L.  J.  0.  P.  268.) 

[  188  ]  A   lease  for  years  not  warranted  either  at  common  law,   or   by    32 

Hen.  Yin.  c.  28(3),  was  made  by  A.,  tenant  in  tail,  to  B.  After  A/s 
death,  C,  the  next  entailee  in  remainder,  demanded  the  arrears  of  rent 
accruing  in  G.'s  time.  After  some  negotiation,  B.  refused  to  pay  the 
arrears  to  C,  alleging  that  D.,  and  not  C,  was  entitled  to  the  estate  tail : 

(1)  5  Ad.  &  El.  142  ;   6  Nev.  &  M.  s.  3d.     See  now  the  Settled  Land  Acts 
606.  (45  &  46  Vict.  c.  38,  ss.  6,  7  and  58 : 

(2)  1  Moo.  &  Eob.  21.  53  &  54  Vict.  c.  69,  s.  7  (3)).— J.  G.  P. 

(3)  Repealed  by  19  &  20  Vict.  c.  120, 
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Held,  that  no  tenancy  was  created  between  C.  and  B.,  that  C.  might  DoBd. 

maintain  ejectment   against  B.  without  notice  to  quit  or  demand  of  Phillips 

possession,  and  that  the  setting  up  of  the  title  of   D.  amounted  to  a  f^Qj^^^^gQ^ 
disclaimer  of  the  title  of  C. 

Ejectmekt,  for  mesBuages  and  lands  in  the  county  of  Badnor. 
The  cause  came  on  for  trial  at  the  Presteign  Summer  Assizes, 
1845,  when  a  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  a  case  to  be  stated  by  a  barrister. 

The  facts  stated  in  the  case  relevant  to  the  questions  submitted 
to  the  Court,  were,  that  Thomas  Phillips  was  *entitled  to  the  [  *189  j 
premises  in  question,  as  tenant  in  tail  in  remainder,  under  the 
limitations  of  certain  deeds  of  settlement;  that  on  the  4th  of 
January,  1844,  the  said  Thomas  Phillips,  by  an  agreement  in 
writing,  not  under  seal,  demised  the  premises  sought  to  be  recovered, 
to  the  defendant  for  a  term  of  three  years,  which  expired  on  the 
2nd  of  the  present  month  of  February;  that  the  said  Thomas 
Phillips  died  on  the  8rd  of  August,  1844 ;  and  that  no  notice  to 
quit  had  been  given  on  behalf  of  the  lessor  of  the  plaintiff,  before 
the  commencement  of  the  present  ejectment. 

The  day  of  the  demise  in  the  declaration  was  the  21st  of  May, 
1845. 

In  September,  1844,  the  lessor  of  the  plaintiff,  and  his  attorney, 
informed  the  defendant  that  the  lessor  of  the  plaintiff  claimed,  as 
tenant  in  tail  under  a  deed  of  settlement,  the  greatest  part  of  the 
farm  in  the  occupation  of  the  defendant,  and  that  the  lessor  of  the 
plaintiff  would  expect  the  defendant  to  pay  him  whatever  proportion 
of  the  rent  he  was  entitled  to ;  and  the  defendant  said  that  he  was 
willing  to  do  so,  and  that  he  would  go  to  the  lessor  of  the  plaintiff 
after  the  first  half-year's  rent  should  become  due.  The  defendant 
did  not  go  to  the  lessor  of  the  plaintiff ;  whereupon  the  lessor  of 
the  plaintiff's  attorney,  on  the  7th  of  March,  1845,  wrote  to  the 
defendant,  stating  that  the  lessor  of  the  plaintiff  was  entitled,  as 
heir-at-law,  to  eighty-eight  acres  of  land,  rented  by  the  defendant 
of  the  late  Thomas  Phillips,  and  requesting  the  defendant  to  call 
upon  him,  the  attorney,  on  or  before  the  then  next  Thursday,  in 
order  to  attorn  to  Mr.  Phillips,  and  to  agree  as  to  the  rent  to  be 
paid.  The  defendant  called  upon  the  attorney,  and  said  it  was 
not  usual  to  pay  rent  due  on  the  2nd  of  February  until  after  hay- 
fair  day,  which  was  the  17th  of  May.  The  defendant  and  the 
attorney  met  on  the  19th  of  May,  when  the  defendant  said  that  Mr. 
Phillips's  brother  claimed  the  property,  and  that  he  would  not  pay 
the  "^lessor  of  the  plaintiff  any  rent,  but  would  place  it  in  the  Bank,       [  ^i^o  ] 
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Dosd.       and  afterwards  pay  it  to  the  person   entitled  to  it.     After  this 

PniL.iiiPS  *    v  * 

«^.  conversation  this  ejectment  was  brought. 

BoLLiHGs.  ^j^g  attorney  (who  proved  these  facts)  stated,  that  it  was  agreed 
that  he  was  to  ascertain  the  amount  of  the  rent  due  to  the  lessor 
of  the  plaintiff,  and  that  he  might  have  said  that  the  lessor  of  the 
plaintiff  claimed  as  heir-at-law. 

Channell,  Serjt.,  for  the  plaintiff : 

Assuming  that  Thomas  Phillips  was  tenant  in  tail  of  the 
premises  in  question,  under  the  deeds  referred  to  in  the  case, — 
which  will  hardly  be  denied  by  the  other  side, — the  agreement  in 
writing  made  by  him  with  the  defendant  of  the  4th  of  January, 
1844,  even  if  it  amounted  to  a  demise,  was  clearly  either  void  or 
voidable  by  those  in  reversion  or  remainder,  the  provisions  of  the 
82  Hen.  YIII.  c.  28,  which  requires  a  lease  by  writing  indented 
under  seal,  not  having  been  complied  with.  Secondly,  if  such 
lease  was  voidable  only,  it  was  sufficiently  avoided  by  the  bringing 
of  the  present  ejectment  on  the  demise  of  the  succeeding  tenant 
in  tail.  Thirdly,  supposing  the  writing  of  the  4th  of  January, 
1844,  not  to  amount  to  a  lease,  and  that  a  tenancy  from  year  to 
year  was  thereby  created,  there  has  been  a  disclaimer  on  the  part 
of  the  defendant,  which  entitles  the  lessor  of  the  plaintiff  to  enter, 
or  to  bring  this  action,  without  giving  any  notice  to  quit,  and 
without  making  a  demand  of  possession. 

First,  the  agreement  or  lease  of  the  4th  of  January,  1844,  is 
void  as  against  the  lessor  of  the  plaintiff,  not  being  under  seal. 
[He  cited  Go.  Litt.  46  b  and  Cruise's  Dig.  (i).] 
[  191  ]  Assuming  the   agreement   in   question   to   amount  to  a  lease 

voidable  only  and  not  absolutely  void,  there  are  no  circumstances 
in  the  case  which  entitle  the  defendant  to  notice  to  quit ;  and,  even 
if  such  circumstances  could  be  supposed  to  exist,  there  has  been  a 
disclaimer  of  the  title  of  the  lessor  of  the  plaintiff  by  the  defendant, 
which  renders  any  such  notice  unnecessary.  In  order  to  create  a 
disclaimer,  it  is  not  requisite  that  a  tenant  should  act  maid  Jide,  or 
claim  the  property  himself ;  it  is  sufficient  if  he  refuses  to  pay  rent 
to  the  owner  of  the  property.      Doe  d.  Calvert  v.  Frotcd  (a)   is 

(1)  4tli  edition,  p.  70.  really  existed,  would  render  the  notice 

(2)  29  R.  B.  624(4  fiing.  557  ;  1  Moo.  inoperative  and  nugatory;  as,  where  a 
&  P.  480).  Qticere,  whether  a  notice  tenant  from  year  to  year  aseerts  that 
to  quit  is  not  dispensed  with  wherever  he  holds  for  life,  or  for  a  term  certain, 
the  tenant  sets  up  a  title,  which,  if  it 
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expressly  in  point,  and  shows  that  what  passed  here  between  the       Bob  d. 
parties,  clearly  amounted  to  a  disclaimer.  «. 

BOLLIKGB. 

Talfaurd,  Serjt.,  for  the  defendant :  [  i»2 1 

There  can  be  no  doubt  that  the  document  of  the  4th  of  January, 
1844,  supposing  it  to  have  proceeded  from  a  person  having  power 
to  create  the  interest  which  that  instrument  purports  to  grant, 
amounted  to  a  lease.  It  must  be  admitted  that  it  is  not  a  good 
lease  under  the  provisions  of  the  82  Hen.  YIII.  c.  28,  but  it  is 
contended  that  it  is  not  void,  but  only  voidable,  and  that  it  has  not 
been  avoided  by  simply  bringing  the  present  ejectment 

(Wilde,  Gh.  J. :  Here,  the  demise  is  laid  after  the  entry  admitted 
in  the  consent-rule  (i). 

Maule,  J. :  The  entry  admitted  in  the  consent-rule  must  be 
taken  with  all  its  consequences.  If  this  lease  was  voidable  only, 
so  as  to  require  an  entry  to  avoid  it,  there  was  such  an  entry.) 

The  lessor  of  the  plaintiff,  instead  of  endeavouring  to  avoid  the 
lease,  has  sought  to  confirm  it — ^he  never  asks  for  possession,  but 
requires  the  defendant  to  attorn  to  him  as  tenant. 

(Wilde,  Ch.  J. :  He  seems  to  have  assumed  the  existence  of  a 
tenancy,  and  demanded  rent.) 

He  does  not  tell  the  tenant  for  what  portion  of  the  land  the  rent 
is  demanded.  With  respect  to  the  question  of  disclaimer :  supposing 
this  to  be  a  lease,  no  disclaimer  by  words  could  defeat  it :  Doe  d. 
Graves  v.  Wells  (2). 

(Maule,  J. :  A  disclaimer  dispenses  with  a  notice  to  quit,  in  the 
case  of  a  tenant  from  year  to  year,  who  is  *otherwise  entitled  to  such       [  -igs  ] 

(1)  A.,   entitled   to    determine  the  subsequent  to  the  demise  to  him  laid 

estate  of  C.  in  certain  land  by  entry,  in  the  declaration,  and  confessed  by 

may  enter  and  demise  for  years  to  B.,  the  consent-rule,  is  as  potent  to  defeat 

who  will  thereupon  have  an  interesse  the  estate  of  the  defendant  as  an  entry 

termini,  which  B.  may  convert,   by  by  the  lessor  of  the  plaintiff  preceding 

entry,  into  an  actual  term;  but  instead  the  demise  to  John  Doe  would  have 

of  taking  this  course,  A.  may,  without  been ;    and  the  demise  may  for    all 

entering,  demise  to  B.,  and  the  sub-  practical  purposes  be  considered,  as  it 

sequent  entry  of  B.  will   have    the  is  here  treated,  as  a  demise  after  the 

double  effect  of  divesting  the  estate  of  entry. 

C,  and  of  vesting  a  term  in  B.     So,  (2)  50  E.  E.  473  (10  Ad.  &  El.  427  ; 

here,  the  entry  of  John  Doe,  though  2  P.  &  D.  396). 
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Dob  d.  a  notice.  Where  a  term  of  years  is  vested  in  a  party,  it  is  contrary 
Phillips  ^^  ^j^^  Statute  of  Frauds  to  allow  the  term  to  be  divested  out  of  him 
RoLLiKoa     by  matter  of  parol.) 

Here,  the  lessor  of  the  plaintiff,  by  treating  the  defendant  as  his 
tenant,  confirmed  the  lease. 

(WiLDB,  Ch.  J. :  Will  an  application  to  attorn,  not  acceded  to, 
have  that  effect  ?) 

It  is  submitted  that  the  application  was,  substantially,  acceded  to 
by  the  tenant.  [Denn  d.  Brune,  Clerk,  v.  Rawlins  (i).]  The  lessor 
clearly  recognises  the  defendant  as  a  party  lawfully  in  possession, 
down  to  the  last  moment.  If,  instead  of  bringing  an  ejectment, 
the  lessor  of  the  plaintiff  had  sued  in  trespass,  a  plea  of  leave  and 
licence  could  have  been  supported. 

(WiLDB,  Ch.  J. :  The  record  is  dated  the  21st  of  May,  the  demise 
is  on  the  same  day,  and  the  last  interview  between  the  parties  was 
on  the  19th.) 

[  194  ]  Assuming  that  there  was  a  tenancy  from  year  to  year,  no 
disclaimer  took  place ;  for,  the  tenant  could  not  safely  pay  rent 
until  the  exact  proportion  to  which  the  lessor  of  the  plaintiff  was 
entitled  in  respect  of  the  eighty-eight  acres,  had  been  ascertained. 
Upon  this  point  the  learned  Serjeant  cited  Doe  d.  Gray  v.  Stanion  (2), 
Doe  d.  Dillon  v.  Parker  (8),  and  Doe  d.  WiUiams  v.  Cooper  (4), 

ChanneU,  Serjt.,  was  heard  in  reply. 

Cur.  adv.  vulL 

Wilde,  Ch.  J., now  delivered  the  judgment  of  the  Court: 

In  this  case  the  ejectment  is  brought  to  recover  possession  of 
certain  farms  and  lands  situate  in  the  county  of  Badnor,  in  the 
principality  of  Wales,  in  the  occupation  of  the  defendant.  The 
ejectment  came  on  to  be  tried  in  August,  1845,  at  the  Summer 
Assizes  then  held  at  Presteign,  in  and  for  the  county  of  Badnor, 
when  a  verdict  was  found,  for  the  plaintiff,  by  consent  of  the  parties, 
subject  to  an  order  of  Nisi  Prius,  by  which  it  was  referred  to  a 
barrister,  to  state  a  case  for  the  opinion  of  this  Court,  and  to  state, 

(1)  10  R  B.  287  (10  East,  261).  180). 

(2)  46  R.  B.  464  (Tyr.  &  Gr.  1065;  (4)  56  B.  B.  313  (1  Man.  &  Q.  135; 
1  M.  &  W.  695).  1  Scott,  N.  B.  36). 

(3)  21  R  B.  827  {Grow,  N.  P.  C. 
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among  other  things,  what  estate  and   interest   was  conveyed  by       Dosd. 
certain  deeds  of  settlement  therein  particularly  mentioned  ;  and  the        ^^^^^^ 
cause  comes  before  the  Court  upon  the  special  case  stated  by  the     Rollinob. 
referee  under  the  authority  of  the  order  of  Nisi  Prius. 

The  case  states  a  number  of  deeds  connected  with  the  title  under 
which  the  lessor  of  the  plaintiff  claims,  and  many  facts  connected 
with  questions  which  existed  ^between  the  parties  at  the  time  of  [  ^i^^  ] 
the  reference,  to  which  it  will  not  be  necessary  to  advert  for  the 
purpose  of  the  judgment  of  the  Court,  inasmuch  as,  upon  the 
argument,  the  general  title  of  the  lessor  of  the  plaintiff  was 
admitted,  and  the  questions  submitted  to  the  judgment  of  the 
Court  were  quite  independent  of  the  matters  referred  to,  and  were 
brought  within  a  very  narrow  compass. 

It  was  admitted,  upon  the  argument,  that  the  lessor  of  the 
plaintiff  was  tenant  in  tail  under  the  limitations  of  certain  deeds  of 
settlement,  and  that  he  was  entitled  to  recover  in  this  action,  unless 
the  defendant  could  establish  a  valid  defence  upon  the  objections 
specifically  submitted  to  the  Court. 

After  stating  the  facts  relevant  to  the  questions  before  the 
Court,  his  Lordship  proceeded: 

Upon  these  facts,  it  was  admitted,  on  behalf  of  the  defendant, 
that  the  lease  granted  by  Thomas  Phillips,  the  last  tenant  in  tail, 
was  not  in  conformity  to  the  statute,  or  valid  as  against  the  lessor 
of  the  plaintiff.  But  it  was  said  that  the  lease  was  voidable  only, 
and  that  an  actual  entry  was  necessary  to  avoid  such  lease,  before 
the  day  of  the  demise  in  the  declaration.  It  was  further  contended, 
that,  by  the  communication  set  forth  in  the  case,  a  tenancy  had 
been  created  between  the  lessor  of  the  plaintiff  and  the  defendant, 
which  it  was  necessary  to  determine  by  a  notice  to  quit,  before  the 
lessor  of  the  plaintiff  could  recover  the  possession. 

For  the  plaintiff,  it  was  insisted,  first,  that  the  lease  under  which 
the  defendant  claimed,  was  void,  and  required  no  entry  to  vest  the 
right  of  possession  in  the  lessor  of  the  plaintiff ;  secondly,  that  the 
confession  of  entry  in  the  consent-rule  was  conclusive  evidence  of  a 
sufficient  entry,  if  any  were  necessary  to  entitle  the  ^plaintiff  to  [  *196  ] 
recover ;  thirdly,  it  was  insisted  for  the  plaintiff  that  no  tenancy 
had  been  created  between  his  lessor  and  the  defendant ;  fourthly, 
for  the  plaintiff  it  was  contended,  that,  if  any  tenancy  was  created, 
the  conduct  of  the  defendant  amounted  to  a  disclaimer  to  hold  as 
tenant  to  the  lessor  of  the  plaintiff,  and  therefore  determined  the 
tenancy. 
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Dosd.  The  title  of  the  lessor  of  the  plaintiff  being  admitted,  as  before 

Phillips     gjj^^^j^  j^  jg  Qjjiy  necessary  to  consider  the  objections  opposed  to  his 
RoLLiHos.     recovery  of  possession. 

The  first  objection  is,  that  the  lease  by  the  tenant  in  tail  is  not 
void,  but  voidable  only.  The  authority  cited  for  the  proposition 
was  Go.  Litt.  45  b.  Whether  the  whole  passage  really  establishes 
the  proposition  for  which  it  is  cited,  may  be  open  to  some  doubt,  as 
applied  to  the  present  case ;  but  it  is  not  material  to  be  considered, 
as  it  was  admitted,  that,  at  all  events,  the  lease  would  be  avoided 
by  entry:  and  if,  therefore,  a  sufficient  entry  has  been  made, 
the  question  whether  the  lease  is  void  or  voidable,  becomes 
immaterial. 

It  has  become  common  learning,  that  an  actual  entry  is  only  now 
necessary  in  one  case,  and  that  is,  to  avoid  a  fine  with  proclama- 
tions ;  and  the  only  ground  upon  which  it  is  held  to  be  necessary 
in  that  case  is,  the  supposed  stringency  of  the  express  words  of  the 
Statute  of  Fines,  4  Hen.  VII.  c.  24.  By  that  statute,  it  is  enacted, 
''that,  after  the  ingrossing  of  every  fine  to  be  levied,  &c.,  of  any 
lands,  &c.,  the  same  fine  be  openly  and  solemnly  read  and  pro- 
claimed in  the  same  court,  the  same  term,  and  in  three  terms  then 
next  following  the  same  ingrossing  in  the  same  court,  on  four 
several  days  in  every  term,  &c.,  and,  the  said  proclamations  so  had 
and  made,  the  said  fine  to  be  a  final  end,  and  conclude  as  well 
privies  as  strangers  to  the  same,  except  women  coverts  (other  than 
been  parties  to  the  said  fine),  and  every  person  then  being  within 

[  •197  ]  the  age  of  twenty-one  *year8,  in  prison,  or  out  of  the  realm,  or  not 
of  whole  mind,  at  the  time  of  the  said  fine  levied,  not  parties  to 
such  fine ;  and  saving  to  every  person  or  persons,  and  to  their 
heirs,  other  than  the  parties  in  the  said  fine,  such  right,  title, 
claim,  and  interest,  as  they  have  to  or  in  the  said  lands,  &c.,  the 
time  of  such  fine  ingrossed ;  so  that  they  pursue  their  title,  claim, 
or  interest  by  way  of  action,  or  lawful  entry,  within  five  years  next 
after  the  said  proclamations  had  and  made  ;  and  also  saving  to  all 
other  persons  such  action,  right,  title,  claim,  and  interest  in  or  to 
the  said  lands,  &c.,  as  first  shall  grow,  remain,  or  descend,  or 
come  to  them  after  the  said  fine  ingrossed  and  proclamation  made, 
by  force  of  any  gift  in  the  tail,  or  by  any  other  cause  or  matter  had 
and  made  before  the  said  fine  levied,  so  that  they  take  their  action, 
or  pursue  their  said  right  and  title,  according  to  the  law,  within 
five  years  next  after  such  action,  right,  title,  claim,  or  interest,  to 
them  accrued,  descended,  remained,  fallen,  or  come." 
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In  all  other  cases  where  entry  is  necessary  to  vest  the  possession,  Doe  d. 
or  right  of  possession,  proof  of  actual  entry  is  not  necessary ;  but  "i^i'iw 
the  confession  in  the  consent-rule  is  deemed  to  be  suflScient  Bolunos. 
evidence  that  the  required  entry  was  made.  The  authorities  to 
this  effect  abound.  In  Gates  d.  Wigfall  v.  Brydon  (i),  a  question 
arose  as  to  the  effect  of  the  consent-rule  as  proof  of  an  ouster  by 
one  tenant  in  common,  of  another.  Lord  Mansfield,  after  stating 
that  the  meaning  of  confessing  lease,  entry,  and  ouster,  was,  to 
bring  the  matter  to  the  mere  question  of  the  plaintiff's  possessory 
title,  said,  that  actual  entry  was  held  necessary  to  avoid  a  fine, 
from  the  words  of  the  statute,  as  the  word  "  action  '*  could  not 
mean  "  ejectment  "  (2).  In  all  other  cases,  the  confession  of  lease, 
entry,  and  ouster,  is  sufficient ;  and  *so  it  is  now  settled  that  it  [  *J98  ] 
is  sufficient  for  an  ejectment  brought  for  a  condition  broken.  In 
Jenkins  d.  Harris  v.  Prichardis),  a  fine  had  been  levied,  and  the 
Court  adjudged  an  actual  entry  not  to  be  necessary  to  be  made,  in 
order  to  avoid  a  fine  at  common  law,  as  that  was,  being  without 
proclamations.  In  Ooodright  d.  Hare  v.  Cator  (4),  a  question  arose 
whether  an  entry  was  necessary  to  sustain  the  ejectment,  which 
was  brought  to  recover  possession  upon  condition  broken  by  non- 
payment of  rent.  Lord  Mansfield  said:  '*We  have  looked  very 
particularly  into  the  cases  for  two  hundred  years  back ;  and  we  find 
great  contrariety  of  opinion,  whether  an  actual  entry  is  necessary 
to  maintain  an  ejectment  on  a  clause  of  re-entry  for  non-payment 
of  rent:  but,  in  the  most  distant  period,  the  better  opinion  has 
been  that  it  is  not.  This  was  Lord  Hale's  opinion,  and  is 
mentioned  as  such,  and  as  that  of  L.  G.  J.  ScBoaos,  by  Lord  Holt, 
in  Little  v.  Heaton(5).  But  we  look  upon  it  as  having  been  fully 
settled,  in  1703,  by  the  opinion  of  all  the  Judges,  upon  deliberation 
and  consideration  of  all  the  cases,  that  an  actual  entry  is  only 
necessary  to  avoid  a  fine.  And  so  the  practice  has  been  ever  since. 
The  reason  of  the  thing  is  agreeable  to  the  practice ;  for,  it  is 
absurd  to  entangle  men's  rights  in  nets  of  form  without  meaning ; 
and,  an  ejectment  being  a  mere  creature  of  the  Court,  passed  for 
the  purpose  of  bringing  the  right  to  an  examination,  an  actual 
entry  can  be  of  no  service.  In  the  case  of  fines,  it  is  required  by  a 
positive  rule  of  law,  and  clearly  necessary  under  the  statute 
4  Ann.  c.  16."     In  Doe  d.  Ducket  v.  Watts  (6),  a  fine  had  been 

(1)  3  Burr.  1895.  (4)  2  Doug.  477. 

(2)  The  context  showiug  that  a  real  (5)  1  Salk.  259 ;  2  Ld.  Bay.  750. 
action  was  contemplated.  (6)  9  East,  17. 

(3)  2  WilB.  45. 
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Dob  d.       levied,  bat,  before  the  proclamations  had  been  made,  an  ejectment 
r.  was  brought;   and   it  was  insisted   that  the  plaintiff  could  not 

^r^^rT     ^'^^^®^'   *^^^  ^**^*  ^*  ®°*^y  ^^^^^  tbe  ejectment.     The  CJourfc 
refused  a  rule  nisi,  upon  the  ground  of  misdirection  in  ruling  that 
the  confession-rule  rendered  proof  of  actual  entry  unnecessary. 
Lord  Ellenborough  said:  "The  statute  of  4  Hen.  YII.  makes  a  fine 
with  proclamations  a  bar,  saving  the  rights  of  persons  who  pnrsae 
them  by  action  or  lawful  entry  within  a  certain  time.    In  Oaki  d. 
WigfaU  v.  Brydon^  Lord  Mansfield  said  that  the  confession  of 
lease,  entry,  and  ouster  was  sufficient  in  all  cases,  except  in  the 
case  of  a  fine  with  proclamations,  in  which  case  it  was  necessary  to 
prove  an  actual  entry."    In  the  note  to  Doe  d.  Thicket  v.  WatU,  it 
is  said :  ''  Lord  Coke  seems  to  consider  the  statute  18  Edw.  I.  as 
repealed  by  the  4  Hen.  YII.  c.  24,  so  far  as  to  render  an  entry  of 
the  party's  claim  at  the  foot  of  the  fine  unavailable  at  this  day. 
Certainly  it  must  be  unavailable  against  a  fine  levied  with  pro- 
clamations according  to  the  latter  statute.    And,  since  the  statute 
21  Jac.  I.  c.  16,  the  party  having  a  right  of  entry  has  twenty  years 
within  which  to  make  his  entry  after  his  right  accrues :  but,  by  the 
statute  4  Ann.  c.  16,  s.  16,  no  claim  or  entry  on  lands  shall  be  of 
any  force  or  effect  to  avoid  any  fine  levied  with  proclamations,  or 
shall  be  a  sufficient  entry  or  claim  within  the  statute  of  Jac.  I., 
unless  an  action  shall  be  thereupon  commenced  within  one  year 
after,  &c.,  and  prosecuted  with  effect.    Upon  the  whole,  it  seems 
now,  that,  for  every  purpose,  except  that  of  avoiding  a  fine  with 
proclamations,  in  which  case  the  statute  of  Hen.  YII.  requires  an 
entry,  the  bringing  of  an  ejectment  will  serve  the  same  purpose : 
and,  indeed,  if  the  good  sense  of  the  thing  is  to  be  regarded,  it 
seems  better  adapted  to  answer  any  useful  purpose  for  which  an 
actual  entry  on  the  land  was  originally  required,  or  can  at  this  day 
be  made."     See  also  the  notes  to  Dnppa  v.  Mayo  (i). 
[  200  1  Even  if  any  question  could  now  be  made,  whether  an  entry  is 

necessary  to  avoid  a  fine  at  common  law,  it  seems  perfectly  clear, 
that,  in  all  other  cases  where  entry  is  necessary,  the  confession  in 
the  rule  is  sufficient  evidence  of  the  fact  of  such  entry.  We,  there- 
fore, think  there  is  no  objection  to  the  plaintiff's  recovery,  upon  the 
ground  that  he  has  not  proved  a  sufficient  entry  ;  if,  indeed,  entry 
was  necessary. 

Upon  the  objection  urged,  that  an  undetermined  tenancy  existed 
on  the  day  of  the  demise,  we  are  of  opinion  that  no  tenancy  was  ever 
(1)  Wms.  Saund.  287,  n,  (16). 
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created  between  the  parties.    The  atmost  extent  of  the  evidence  is,       Dob  d. 
to  show  a  negotiation  between  the  parties  with  a  view  to  a  demise,  «. 

if  the  parties  could  agree,  and  that  such  negotiation  was  determined  ^^^"*^- 
by  the  defendant's  agts  and  refusal  to  pay  renfc  to  the  lessor  of  the 
plaintiff.  The  negotiation  had  not  advanced  to  the  adjustment  of 
the  amount  of  rent,  or  any  of  the  other  material  terms  of  tenancy. 
It  is  plain  that  the  defendant  did  not  consider  that  he  had  become 
tenant  to  the  lessor  of  the  plaintiff ;  as,  if  he  had  so  become,  he 
could  have  had  no  pretence  for  refusing  to  pay  the  lessor  of  the 
plaintiff  any  rent,  upon  the  ground  of  an  adverse  claim,  which  he 
peremptorily  did :  but,  if  the  defendant  did  hold  as  tenant  to  the 
lessor  of  the  plaintiff,  by  agreement  made  between  them,  in  that 
case  the  setting  up  an  adverse  title  as  a  ground  for  refusing  to  pay 
any  rent  to  the  plaintiff,  was  a  disclaimer  of  his  then  holding  as 
tenant  to  the  plaintiff.  In  Doe  d.  Calvert  v.  Frowd  (i),  and  most  of 
the  other  cases  where  the  question  of  disclaimer  has  arisen,  the 
parties  in  possession  have  not  claimed  to  be  tenants  under  contracts 
made  with  the  persons  asserting  a  right  of  entry  by  force  of  the 
disclaimer;  but  the  claim  of  tenancy  by  such  peraons  was  by 
operation  of  law,  by  virtue  of  contracts  of  demise  and  tenancy  made 
with  other  persons  ^through  or  under  whom  the  parties  claim  who  [  *20i  ] 
insist  on  the  right  of  possession :  but,  in  this  case,  the  defendant 
claims  to  retain  possession  upon  the  ground  that  he  has  agreed  to 
hold  the  land  as  tenant ;  and,  when  a  person  so  circumstanced  says, 
as  the  defendant  did,  *'  I  will  pay  you  no  rent  until  it  is  settled  who 
is  entitled  to  the  property,  and  will  then  pay  to  the  person  who  shall 
establish  his  title  thereto," — we  think  this  must  be  deemed  to  be  a 
disclaimer  of  an  existing  relation  of  landlord  and  tenant,  and  a 
putting  of  the  person  of  whom  he  now  professes  to  hold  as 
tenant,  to  the  proof  of  his  title ;  and  he  cannot,  therefore,  effec- 
tually resist  an  ejectment  made  necessary  by  his  own  conduct,  in 
repudiating  a  title  under  which  he  claims  to  retain  possession  of 
the  land. 

We  think  that  the  relation  of  landlord  and  tenant  never  existed 
between  the  lessor  of  the  plaintiff  and  the  defendant ;  and  that,  if 
it  ever  did  exist,  it  was  determined  by  conduct  of  the  defendant 
which  amounted  to  a  disclaimer  of  holding  the  land  as  tenant  of  the 
lessor  of  the  plaintiff. 

We,  therefore,  are  of  opinion  that,  the  lessor  of  the  plaintiff's  title 
to  the  land  being  admitted,  the  defendant  has  failed  to  establish 

(1)  29  E.  E.  624  (4  Bing.  557;  1  Moo.  &  P.  480). 

88— a 


596  1847.     C.  P,    4  C.  B.  201.  [b-b. 

Doe  d.       any  ground  entitling  him  to  retain  the  possession  as  against  the 

lessor  of  the  plaintiff.     The  postea,  therefore,  must  be  delivered  to 

the  plaintiff. 

^  Po8tea  to  the  plaintiff. 


r, 
BOLLINOS. 


i^^7.  ROBERTS  V.  PRICE. 

April  21. 
(4  C.  B.  231—236;  S.  C.  16  L.  J.  C.  P.  169;  11  Jur.  352.) 

^   *     ■'  By   the  rules  of  a  friendly  society,   inrolled  under  the  10  Geo.  IV. 

c.  56  (1),  the  power  of  electing  a  treasurer  and  other  officers,  was  vested  in 
a  committee  of  eleven.  At  a  meeting  of  the  committee,  at  which  ten  of 
the  memhers  only  were  present,  the  eleventh  not  having  received  notice, 
the  defendant,  the  former  treasurer,  was  removed,  and  the  plaintiff 
appointed  in  his  stead,  hy  a  majority  of  votes :  Held,  that  the  election  was 
void,  although  the  absent  committee-man  had,  for  a  considerable  period, 
ceased  to  attend  the  meetings,  and  had  intimated  an  intention  not  to 
attend  any  more,  and  although  the  defendant  himself  had  demanded 
a  polL 

Debt,  for  money  had  and  received,  brought  by  the  plaintiff  as 
treasurer  of  a  friendly  loan  society  called  "  The  Overton  Friendly 
Society,"  inrolled  pursuant  to  the  10  Geo.  lY.  c.  56,  with  a  count  in 
detinue  for  deeds,  &c.,  belonging  to  the  plaintiff  as  such  treasurer. 

Pleas,  denying  that  the  plaintiff  was  treasurer,  and  also  that  the 
deeds  &c.  belonged  to  him  as  treasurer. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  Flintshire 
Assizes.  The  contest  was  whether  the  plaintiff  or  the  defendant 
was  the  legally  appointed  treasurer.  It  appeared,  that,  on  the  29th 
L  •232  ]  of  March,  1844,  the  *society  in  question  had,  in  conformity  with 
the  12th  section  of  the  Act,  appointed  a  committee  of  eleven  persons 
to  conduct  the  affairs  of  the  society ;  one  of  the  parties  so  appointed 
being  a  person  named  Graven.  By  the  4th  rule  of  the  society  it  was 
provided  that  the  committee  to  be  appointed,  should  have  the  entire 
management  of  its  affairs,  and  that  the  treasurer  for  the  time  being, 
should  be  elected  by  the  committee. 
[  233  ]  It  further  appeared,  that  certain  members  of  the  committee  being 

dissatisfied  with  Price,  the  treasurer,  a  meeting  was  called  on  the 
5th  of  May,  1846,  to  consider  the  propriety  of  removing  him  ;  that 
all  the  members  of  the  committee  attended,  with  the  exception  of 
Graven,  to  whom  it  was  not  shown  that  any  notice  of  the  meeting 
had  been  given ;  and  that,  at  that  meeting,  the  votes  of  the  com- 
mittee having  been  taken,  it  was  agreed  that  Price  should  be 
expelled,  and  Roberts  appointed  treasurer  in  his  stead.  The  entry 
of  the  transaction  in  the  society's  book  was  as  follows :  "  Ordered, 

(1)  See  now  the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25).-- J.  G.  P. 
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that  Mr.  Thomas  Price,  treasurer,  has  been  polled  out  of  his  office      Robbuts 
by  a  majority  of  four :  Ordered,  that  Mr.  Timothy  Boberts,  jun.,  of       pmo,. 
Overton,  be  elected  treasurer,  and  is  hereby  elected,  by  a  majority 
of  seven." 

In  order  to  dispense  with  the  necessity  of  proving  a  notice  to 
Craven,  evidence  was  given  of  his  having  discontinued  his  attendance 
at  the  meetings  of  the  committee  for  about  two  years,  and  of  his 
having  intimated  an  intention  not  to  attend  any  more ;  and  it  was 
shown  that,  at  the  meeting  in  question,  the  defendant  Price  himself 
had  demanded  a  poll. 

The  learned  Judge,  being  of  opinion  that  the  election  was  invalid 
for  want  of  notice  to  Graven,  directed  a  nonsuit,  but  reserved  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  as  the  Court  should 
think  fit. 

Wehby  now  moved  accordingly  : 

He  submitted,  that,  inasmuch  as  Craven  had  ceased  to  attend 
the  meetings  of  the  committee,  and  had  announced  his  intention       ^ 
not  to  attend,  it  was  not  necessary  to  prove  notice  to  him;  and  that 
Price,  the  defendant,  had  himself  waived  the  necessity  of  proving 
notice  to  Craven,  by  demanding  a  *poll  in  his  absence.  [  *284  ] 

(Gbesswell,  J.,  referred  to  Rex  v.  Langlwm  (i).  There,  to  a 
quo  warranto  for  exercising  the  office  of  mayor  of  a  borough,  the 
defendant  pleaded,  that,  by  charter,  the  corporation  had  power  to 
elect  a  burgess  for  mayor;  and  that,  by  custom,  there  was  an 
indefinite  number  of  free  burgesses,  and  the  mayor,  bailiffs,  and 
burgesses,  being  duly  assembled,  might  elect  whom  they  would  for 
burgess  ;  that  he  (the  defendant)  was  elected  burgess  at  a  meeting 
duly  assembled,  according  to  the  custom  of  the  borough,  and  was 
afterwards  duly  elected  mayor  according  to  the  charter.  The  Grown 
traversed  the  fact  that  the  meeting  at  which  he  was  made  a  burgess, 
was  duly  assembled. 

It  appeared  at  the  trial,  that  the  meeting  was  not  held  on  a  day 
appropriated  to  the  purpose  of  electing  burgesses:  and  the  jury 
found  that  the  custom  was  to  elect  burgesses  by  the  burgesses  for 
the  time  being,  who  were  indefinite  in  number;  and  that  every 
resident  burgess  was  to  be  served  with  a  personal  notice  of  the 
meeting,  and,  if  he  required  it,  of  its  object ;  but  that  the  custom 
must  be  taken  with  the  qualification  that  an  accidental  omission  to 
(1)  4  Ad.  &  El.  538 ;  6  Nev.  &  M.  203. 
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BoBBBTB  serve  a  resident  burgess  was  not  a  violation  of  it.  It  also  appeared, 
Pbiok.  that  R.,  a  resident  burgess,  had  told  the  officer  whose  duty  it  was  to 
serve  the  notices,  that  he  need  not  serve  him,  as  he  was  frequently 
absent,  and  could  hear  tell  of  what  was  going  on.  The  officer  did  not 
serve  B.,  who  was  in  fact  in  the  borough  at  the  time  of  the  meeting. 
The  jury  found  expressly  that  the  omission  to  serve  B.  was  accidental. 
But  the  Court  held,  that  the  qualification  of  the  custom,  as  to 
accidental  omissions,  was  bad  in  law ;  that  the  omission  to  serve  B. 
was  not  accidental;  and  that  the  service  of  notice  could  not  be 
waived.) 

It  is  true  the  Court  there  held  the  meeting  illegal,  for  want  of  a  due 
service  of  the  notice ;  and  that  Lord  Dbnmak,  arguendo^  intimates, 
[  *^^^  ]  *that,  it  being  the  duty  of  every  elector  to  attend,  the  service  cannot 
be  waived.  This,  however,  is  rather  the  appointment  of  a  servant 
than  the  election  of  an  officer. 

(Wilde,  Gh.  J. :  The  first  question  is,  whether  the  defendant 
was  duly  removed  from  the  office  of  treasurer. 

Crbsswbll,  J. :  It  may  be  a  question  whether  the  committee 
had  power  to  displace  Price.  The  11th  section  of  the  statute  gives 
them  power,  from  time  to  time,  to  elect  and  appoint  officers  in  the 
room  of  those  who  shall  vacate  or  die ;  but  it  does  not  expressly 
impower  them  to  remove.) 

By  the  demand  of  a  poll  of  those  present  at  the  meeting,  the 
defendant  has  precluded  himself  from  urging  this  objection. 

(WiLDB,  Gh.  J. :  How  could  he  know  that  the  proper  notices  had 
not  been  given  ?  Graven  could  not  waive  his  right  to  notice :  the 
general  body  had  a  right  to  the  benefit  of  his  judgment.) 

The  presence  of  Craven  could  not  have  made  the  result  different. 

WiLDB,  Gh.  J. :  * 

It  strikes  me  that  the  point  presented  for  our  consideration  is 
not  open  to  any  considerable  doubt.  Here  is  a  body  of  persons,  in 
the  nature  of  trustees,  charged  with  the  performance  of  a  certain 
duty.  To  hold  that  a  meeting  may  be  held  without  due  legal  notice 
to  the  whole  of  the  members,  might  give  occasion  for  great  fraud 
in  the  case  of  a  corporation ;  and  the  objection  would  be  stronger 
in  the  case  of  a  society  like  this.    The  only  ground  upon  which  the 
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meeting  of  the  5th  of  May,  1846,  at  which  less  than  the  whole      Robbrts 
number  worn  present,  could  be  held  valid,  would  be,  that  Craven       pbiob. 
had  dispensed  with  notice.      But,  he  filling  the  character  of  a 
trustee,  I  am  not  aware  that  he  had  any  power  so  to  do.    He  had 
not,  by  sending  in  his  resignation,  ceased  to  be  a  member  of  the 
committee :  and,  although  he  had  for  some  time  failed  to  attend  its 
meetings,  non  constat  but  that  he  might  have  felt  it  to  be  his  duty 
to  attend  when  he  knew  that  the  meeting  was  called  for  a  purpose 
so  important  as  the  removal  of  the  treasurer,  and  the  election  *of  a       [  •286  ] 
successor.    It  was  right  that  he  should  have  an  opportunity  of 
attending.    At  all  events,  in  the  absence  of  a  notice  to  him,  I  am 
of  opinion    that  tb^    meeting   was  not  legally  constituted,  and 
consequently  that  it  was  not  competent  to  them  to  remove  the 
defendant  from  his  office. 

Gbesswell,  J. : 

I  am  entirely  of  the  same  opinion.  Rex  v.  Langliorn  seems 
to  me  to  be  directly  applicable.  Graven  clearly  could  not  waive 
the  notice. 

Y.  WiLLiAiis,  J«f  concurred. 

Ride  refused. 

0 

CAPEL  AND  Others  v.  JONES  (l).  is*?. 

(4  C.  B.  259—267 ;  S.  C.  11  Jur.  396.)  ApHlJS, 

^'Waruiug.  J.  C.  &  Co.,  sharebrokers  (meaning  the  plaintiffs),  are  [259] 
informed  that  the  200  Manchester  and  Southampton  Kail  way  shaies 
bought  by  J.  C,  under  a  false  representation  of  the  market,  at  8/.  per 
share,  or  1,625/.,  and  sanctioned  by  C.  J.  (meaning  the  defendant),  and 
paid  for  at  the  time  of  purchase,  that  he  forthwith  sends  them  to  the 
Manchester  and  Southampton  committee,  with  instructions  to  return  the 
deposit  balance  to  him  (meaning  the  defendant),  unless  C.  &  Co.  (meaning 
the  plaintiif  s)  claim  it,  or  elect  to  proceed ;  and,  unless  C.  &  Co.  (meaning 
the  plaintitfs),  within  the  present  year,  arrange  to  return  the  1,625/,  to 
him  (meaning  the  defendant),  also  the  7/.  expenses  incurred  for  advertise- 
ment and  solicitor  to  procure  proof  of  having  paid  C.  &  Co.  (meaning  the 
plaintiffs)  1,600/.  and  25/.  commission,  C.  J.  (meaning  the  defendant)  will 
adopt  legal  measures.  The  amount  will  be  taken  by  instalments,  on  secuiity 
being  deposited  with  any  bankers  but  those  who  recommended  C.  ^  Co."  : 

Held,  that,  in  the  absence  of  a  colloquium  pointing  the  above,  or  an 
averment  of  special  damage,  the  publication  was  not  actionable. 

Case,  for  a  libel.  The  declaration  stated,  that  whereas,  before 
and  at  the  time  of  the  committing   of   the  grievances  by   the 

(1)  Compare  Capital  and  Countiu  Bank  v.  Utnty  (1882)  7  App.  Cas.  741, 
i52  L.  J.  Q.  15.  232.--J.  O.  P. 
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Capel        defendant  thereinafter  mentioned,  the  plaintiffs  used,  exercised,  and 
Jones.        carried  on  the  business  and  profession  of  stock-brokers  and  share- 
brokers,  in  the  city  of  London,  in  co-partnership  together,  and  had 
always  conducted  themselves,  in  their  said  business  and  profession, 
in  an  upright,  fair,  and  honourable  manner,  and  were  honestly 
acquiring  thereby  great  gains  and  profits  in  their  said  business 
and  profession;  that,  before  the  time  of  the  committing  of  the 
grievances    by    the    defendant,    as    thereinafter    mentioned,   the 
plaintiffs  had  been  retained  and  employed  by  the  defendant  in 
the  way  of  their  said  business  and  profession,  for  certain  commis- 
sion and  reward  to  be  therefore  paid   by  the  defendant  to  the 
plaintiffs  in  that  behalf,  to  buy  for  and  on  account  of  the  defen- 
dant, divers,  to  wit,    two  hundred,  shares,    or  scrip-certificates, 
then  saleable  in  the  city  of  London,  in  a  certain  undertaking  then 
commonly  called  and  known  by  the  name  of  the  Manchester  and 
Southampton  Railway ;  that  the  plaintiffs  had  bought  the  same,  in 
the  way  of  their  said  business  and  profession,  for  the  defendant, 
[  *26o  ]       and,  in  so  buying,  the  plaintiffs  had  *acted  and  conducted  them- 
selves towards  the  defendant  in  an  upright,  fair,  honourable,  and 
business-like  manner,  of  all  which  the  defendant,  before  and  at  the 
time  of  the  committing  of  the  grievances  thereinafter  mentioned, 
had  notice :  nevertheless,  the  defendant,  well  knowing  the  premises, 
but  wickedly  and  maliciously  intending  to  injure  the  plaintiffs  in 
the  way  of  their  said  business  and  profession,  and  to  cause  it  to  be 
suspected  and  believed  that  the  plaintiffs  had  conducted  themselves, 
in  the  way  of  their  said  business  and  profession,  in  the  said  pur- 
chase of  the  said  shares,  or  scrip-certificates,  for  the  defendant,  in 
a  deceitful,    unfair,  dishonourable,    and   unbusiness-like  manner 
towards  the  defendant,   and   thereby  to  prejudice  and  ruin  the 
plaintiffs  in  the  way  of  their  said  business  and  profession,  there- 
tofore, to  wit,  on  the  22nd  of  October,  1846,  at  London,  did  falsely, 
wickedly,  and   maliciously  compose  and  publish,  and  cause  and 
procure  to  be  composed  and  published,  in  a  certain   newspaper 
.  called  The  Dally  News,  of  and  concerning  the  plaintiffs  in  the  way 
of  their  said  business  and  profession,  a  certain  false,  scandaloas, 
malicious,    and  defamatory   libel,    containing  therein   the    falae» 
scandalous,  malicious,  defamatory,  and  libellous  matters  following^ 
of  and  concerning  the  plaintiffs,  and  of  and  concerning  them  in 
relation  to  their  said  business  and  profession,  and  of  and  concern- 
ing their  purchase  for  the  defendant  of  the  said  shares,  or  scrip- 
certificates,  that  is  to  say:  ''Warning.     James  Capel,  Norbory^ 
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Trotter  &  Co.,  share-brokers  (thereby  meaning  the  plaintiffs),  are  Cap£l 
informed  that  the  two  hundred  Manchester  and  Southampton  Rail-  jones. 
way  shares  bought  by  J.  C.  (meaning  the  said  shares  so  bought  by 
the  plaintiffs  as  aforesaid),  under  a  false  representation  of  the 
market,  at  8/.  per  share,  or  1,625Z.,  and  sanctioned  by  Charles 
Jones  (meaning  the  defendant),  and  paid  for  at  the  time  of  pur- 
chase, that  he  forthwith  sends  them  to  the  Manchester  and 
Southampton  committee,  with  instructions  *to  return  the  deposit  [  ^261  ] 
balance  to  him  (meaning  the  defendant),  unless  Capel  &  Co. 
(meaning  the  plaintiffs)  claim  it,  or  elect  to  proceed ;  and,  unless 
Capel  &  Co.  (meaning  the  plaintiffs),  within  the  present  year, 
arrange  to  return  the  1,6252.  to  him  (meaning  the  defendant,)  also 
the  71.  expenses  incurred  for  advertisement  and  solicitor  to  procure 
proof  of  having  paid  Capel  &  Co.  (meaning  the  plaintiffs),  1,6(X)Z.,  and 
"251.  commission,  C.  J.  (meaning  the  plaintiff)  [sic.}  will  adopt  legal 
measures.  The  amount  will  be  taken  by  instalments,  on  security 
being  deposited  with  any  bankers  but  those  who  recommended 
Capel  «&  Co."  (meaning  the  plaintiffs):  That,  by  means  of  the 
committing  of  the  said  grievances  by  the  defendant  as  aforesaid, 
the  plaintiffs  had  been  and  were  greatly  injured  in  their  good  name, 
fame,  and  credit,  and  in  their  said  business  and  profession,  and 
brought  into  public  disgrace  and  contempt,  &c. 

To  this  declaration  the  defendant  demurred  specially,  assigning 
for  causes,  that  it  did  not  on  the  face  of  it  disclose  in  any  sufficient 
manner  a  good  and  clear  cause  of  action;  that  the  supposed 
libellous  matter  set  forth  therein  did  not,  per  se,  amount  to  a  libel 
upon  the  plaintiffs,  and  that,  if  anything  libellous  was  meant  to  be 
conveyed  by  it,  the  effect  and  application  of  it  should  have  been 
shown  by  innuendo  and  averment ;  that  there  was  nothing  whatever 
upon  the  face  of  the  declaration,  to  show  that  it  could  have  had  the 
import  or  meaning  sought  to  be  affixed  to  it  by  the  plaintiffs ;  that 
the  word  '*  warning,"  in  the  commencement  of  the  supposed 
libellous  matter,  was  insensible  and  unintelligible  by  itself,  and  that 
the  plaintiffs  should  have  introduced  an  innuendo,  or  some  word  of 
explanation,  in  order  to  enable  the  Court  to  determine  the  parties 
to  whom  warning  (if  by  that  term  was  to  be  understood,  notice  or 
caution,)  was  to  be  given,  whether  to  the  public  generally,  or  to  the 
plaintiffs  in  particular;  that,  as  the  declaration  stood,  it  was 
impossible  to  say  with  certainty  what  was  the  ^meaning  of  the  [  «262  ] 
word  "  warning; "  that  the  declaration  should  not  have  been  left 
doubtful  on  this  point ;  that  it  ought  to  have  been  distinctly  stated 
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Capkl  and  shown  who  made,  or  who  were  or  was  charged  or  supposed  to 
JoMEs.  have  made,  the  false  representation  mentioned  in  the  alleged  libel ; 
that  there  was  nothing  in  the  alleged  libel  to  show  that  the  making 
of  the  said  false  representation  was  imputed  to  the  plaintiffs,  and, 
if  not,  there  was  nothing  libellous  in  the  matter  alleged  and 
supposed  by  the  declaration  to  be  libellous ;  that  the  declaration 
should  have  distinctly  and  more  clearly  shown  that  it  was  intended 
by  the  alleged  libellous  matter,  to  charge  the  plaintiffs  with  having 
made  such  false  representaCion ;  that  it  could  not  be  collected,  with 
the  requisite  or  any  certainty,  who  was  or  were  the  person  or 
persons  supposed  and  charged  to  have  been  guilty  of  the  same ; 
that,  for  aught  that  appeared  to  the  contrary,  the  conduct  of  the 
plaintiffs  had  been,  and  was  admitted  by  the  alleged  libellous 
matter  to  have  been,  without  reproach ;  that  it  was  impossible  to 
collect,  from  the  declaration,  with  any  certainty,  what  was  the 
nature  of  the  charge  supposed  to  have  been  conveyed  by  the 
publication  in  question,  nor  wherein  the  supposed  libel  consisted ; 
and  that,  in  this  respect,  the  declaration  should  have  been  more 
specific,  so  as  to  admit  of  the  defendant's  meeting  and  justifying  the 
alleged  libel,  &c. 
Joinder  in  demurrer. 

T.  Jones  (with  whom  was  Talfourd,  Serjt.),  in  support  of  the 
demurrer : 

The  matter  complained  of  is  not  libellous.  It  contains  no 
imputation  whatever  on  the  plaintiffs.  The  advertiser  says  that  he 
has  been  defrauded  by  somebody.  He  does  not,  however,  charge 
the  plaintiffs  with  fraud,  but  rather  the  vendors  of  the  shares. 

(Crbsswell,  J. :  Does  the  alleged  libel  impute  negligence,  or 
fraud,  or  falsehood?) 

Neither:  or,  all  events,  it  is  uncertain,  on  the  face  of  the  declaration, 
which  of  them  is  meant. 

I  263  ]  Channell,  Serjt.  (with  whom  was  Sir  John  Bayley),  contra : 

The  publication  in  question  is  clearly  a  libel  on  the  plaintiffs  in 
the  way  of  their  business.  The  very  first  word  shows  the  character 
of  the  advertisement.  Admitting  that  it  may  be  doubtful  whether 
the  libel  does  not  charge  the  seller  of  the  shares,  rather  than  the 
plaintiffs,  with  having  practised  a  fraud  upon  the  defendant,  still  i( 
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clearly  charges  them  with  negligence  and  want  of  care  and  skill  in       Oapkl 
the  business  of  share- brokers.  joNics. 

(WiLDB,  Ch,  J. :  Why  do  they  not  say  so  ?) 

The  words  being  libelloas  in  themselves,  no  innuendo  was  necessary 
to  point  them.  No  one  can  read  this  advertisement  without  seeing 
that  a  very  serious  reflection  on  the  plaintiffs  was  intended. 

(WiLDB,  Ch.  J. :  There  is  nothing  on  the  face  of  the  declaration 
whence  we  can  necessarily  imply  a  charge  even  of  negligence  in  the 
plaintiffs.) 

It  was  the  very  object  of  the  defendant  to  conceal  the  precise 
imputation  he  intended  to  convey. 

(Wiiii>E,  Gh.  J. :  I  am  wholly  unable  to  extract  from  the  statement 
of  the  alleged  libel  anything  approaching  to  a  cause  of  action.  The 
whole  seems  to  amount  to  no  more  than,  "I  do  not  like  you, 
Dr.  Fell."  That  it  is  a  piece  of  impertinence,  is  not  enough  to 
entitle  the  plaintiffs  to  maintain  an  action  for  it.  No  doubt,  the 
intention  of  the  defendant  was,  to  vex  and  annoy  the  plaintiffs : 
but,  what  is  there  here  to  bring  them  into  disrepute  as  cautious 
and  efficient  men  of  business  ?  I  am  utterly  unable  to  discover  any 
imputation  on  their  character.  What  right  have  they  to  ask  the 
Court  to  draw  an  inference  which  they  have  not  ventured  to  draw 
for  themselves  ?  If  the  Court  can  extract  venom  from  the  publica- 
tion, why  may  not  the  plaintiffs  ?) 

The  libel  is  so  darkly  expressed  that  it  is  difficult  to  affix  a  precise 
meaning  to  it :  it  clearly  imputes  to  the  plaintiffs  either  fraud,  or 
negligence,  or  some  other  improper  conduct  in  their  business. 

Wilde,  Ch.  J. :  [  264  ] 

In  reading  this  libel,  the  Court  considers  itself  bound  so  to  deal 
with  it  as  it  would  be  dealt  with  if  this  were  a  motion  to  arrest 
the  judgment,  and  to  see  if  there  is  in  it  any  thing  which,  by 
reasonable  intendment,  conveys  an  imputation  upon  the  plaintiffs, 
either  in  their  moral  character,  or  in  the  conduct  of  their 
business.  It  is  somewhat  remarkable  that  the  plaintiffs  have  not 
ventured  to  aver  that  the  alleged^libel,  or  any  part  of  it,  is  calculated 
to  injure  the  plaintiffs  in  their  calling  of  stock  and  share-brokers : 
and  no  special  damage  is  alleged.     In  all  these  cases,  if  by  any 
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Capel  reasoiliable  intendment  a  jury  could  infer  that  the  publication  com- 
JoMBs.  plained  of  reflects  upon  the  moral  conduct  or  the  professional 
reputation  of  the  plaintiff,  it  is  the  duty  of  the  Court  to  send  the 
matter  before  them.  But  the  instances  are  by  no  means  rare,  of 
judgment  being  arrested  when  the  Court  has  thought  that,  by  no 
reasonable  intendment,  could  the  libel  bear  the  construction  put 
upon  it  by  the  innuendos.  Of  this  class  is  the  case  of  Heame  x. 
Stotvell  (i).  There,  the  declaration  stated  that  the  plaintiff  was  a 
Roman  Catholic  priest,  and  priest  of  a  chapel  named,  and  that  the 
defendant,  intending  to  injure  him  in  his  offices,  published  of  him, 
in  those  offices,  a  libel,  which  was  set  out.  The  alleged  libel 
contained  an  account  of  a  Boman  Catholic  having  been  seen 
performing  a  penance,  which  was  suggested  to  be  of  a  degrading 
kind,  and  added  that  the  party  performing  the  penance  said  that 
his  priest  would  not  administer  the  sacrament  to  him  till  he  had 
performed  it,  and  that  his  priest  was  the  plaintiff.  The  declaration 
also  set  forth  certain  comments  of  the  defendant,  accompanying 
the  publication,  and  in  which  the  Boman  Catholic  discipline  was 
[  *265  ]  attacked.  The  libel  was  not  otherwise  connected  with  the  ^plaintiff: 
nor  were  there  any  allegations  showing  how  the  enjoining  of  such 
a  penance  would  affect  the  character  of  a  Boman  Catholic  priest. 
The  Court  arrested  the  judgment,  holding  that  the  publication  was 
not,  on  the  face  of  it,  libellous;  and  refusing,  even  upon  the 
assumption  that  the  plaintiff  was  charged  with  imposing  the 
penance,  to  intend  that  the  jury  had  evidence  before  them  of  an 
injury  to  the  plaintiff  which  the  declaration  did  not  show,  though 
some  evidence  to  that  purpose  was  in  fact  given.  In  the  absence, 
therefore,  of  any  colloquium  or  innuendo  giving  to  this  libel  a 
construction  or  meaning  injurious  to  the  character  of  the  plaintiffs, 
we  must  endeavour  to  extract  from  the  words  themselves  some- 
thing that  will  sustain  the  declaration.  The  alleged  libel  com- 
mences with  the  word  ''  warning."  That  per  se  amounts  to 
nothing.  It  then  goes  on  to  state  that  the  plaintiffs  bought 
certain  railway  shares,  under  a  false  representation  of  the  market, 
at  a  certain  price.  Does  that  necessarily  impute  to  the  plaintiffs 
want  of  skill  or  dishonesty?  The  words  that  follow — "and 
sanctioned  by  Charles  Jones  " — tend  to  make  the  statement  more 
equivocal,  and  are,  I  think,  altogether  inconsistent  with  any 
imputation  on  the  plaintiffs.  The  writer  then  proceeds  to  state 
that  he  "will  forthwith  send  them  (i.e.  the  shares)  to  the  Manchester 

(1)  54  B.  B.  663  (12  Ad.  &  El.  719). 
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and  Southampton  committee,  and  claim  a  return  of  the  deposit  Capel 
paid ;  not  stating  on  what  ground ;  and  it  by  no  means  follows  jonss. 
that  it  must  necessarily  be  on  a  ground  reflecting  on  the  character 
or  conduct  of  the  plaintiffs.  It  is  not  averred  that  the  plaintiffs 
stood  in  any  such  relation  to  the  Company  as  to  make  them 
responsible  for  any  misrepresentation  as  to  the  value  of  the  shares, 
to  which  they  are  not  shown  to  be  parties.  The  next  sentence  of 
the  advertisement  amounts  to  a  mere  threat  to  take  legal  pro- 
ceedings against  Messrs.  Capel  &  Co.,  unless  they  would  arrange  to 
return  the  defendant  the  sum  paid  by  him  as  the  price  of  the 
shares.  That  clearly  is  not  the  subject-matter  "^of  an  action.  In  [  *26t;  ] 
the  absence  of  any  explanation  on  the  plaintiffs'  part,  I  am  unable 
to  discover  anything  that  looks  like  an  imputation  on  them.  The 
only  part  that  seems  at  all  doubtful,  is  that  which  proposes  to  take 
the  amount  by  instalments,  ''  on  security  being  deposited  with  any 
bankers  but  those  who  recommended  Capel  &  Co."  Possibly  the 
writer  may  by  this  mean  to  insinuate  that  the  plaintiffs  are  unable 
to  pay  something  for  which  they  are  liable.  But,  in  the  absence  of 
any  statement  referring  to  any  transaction  out  of  which  such 
a  liability  could  arise,  I  cannot  infer  that  the  defendant  intended  to 
impute  insolvency  to  the  plaintiffs.  And  this  appears  to  me  to  be 
the  only  passage  calculated  to  induce  a  moment's  hesitation.  The 
concluding  words  seem  rather  to  cast  a  reflection  on  the  bankers 
who  recommended  the  plaintiffs  to  the  defendant.  Upon  the 
ground,  therefore,  that  there  is  nothing  in  the  alleged  libel  that 
can,  by  any  fair  and  reasonable  intendment  from  the  words  them- 
selves, be  construed  as  reflecting  upon  the  characters  or  capacity 
or  conduct  of  the  plaintiffs,  I  think  the  defendant  is  entitled  to 
judgment. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  There  clearly  is  nothing  disclosed  in 
the  declaration  that  can  properly  be  the  subject  of  an  action.  The 
alleged  libel  neither  holds  up  the  plaintiffs  to  ridicule,  nor 
imputes  to  them  any  criminality  or  unskilfulness  in  their  business. 
It  is  a  hasty  statement  of  an  angry  man  who  has  sustained  a  severe 
loss  :  but  it  is  not  alleged  that  that  loss  was  occasioned  by  the  fraud 
or  negligence  of  the  plaintiffs. 

Cbesswbll,  J. : 

The  plaintiffs  have  not  attempted,  by  any  colloquium  or  innuendo, 
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Capel       to  give  a  particular  application  to  the  language  used  in  the  alleged 

J0KB8.        libel,  as  was  done  in  Ooldatein  v.  Fogs{i).    We  must,  therefore, 

[  *267  ]       *read  the  words  in  their  ordinary  sense  ;  and,  so  reading  them,  it 

is  quite  impossible  to  say,  with  any  reasonable  certainty,  that  they 

contain  any  libellous  imputation  on  the  plaintiffs. 

V.  Williams,  J. : 

I  am  of  the  same  opinion.    It  is  not  enough  to  show  that  the 

alleged  libel  has  a  malicious  or  calumnious  tendency :  it  must  be 

distinctly  shown  what  the  particular  imputation  is,  according  to  the 

doctrine  in  Heame  v.  Stoivell. 

Jttdgvient  for  the  defendant. 


jg^^  DOE  D.  HAERISON  v.  HAMP80N  (2). 

Jan.  31.  (4  0.  B.  267—273 ;  S.  C.  17  L.  J.  C.  P.  225.) 

r  267  ]  ^®  presumption  of  law,  that  slips  of  waste  land  adjoining  a  highway 

belong  to  the  owner  of  the  adjoining  inclosed  land,  may  be  rebutted  bj 
evidence  tending  to  raise  a  contrary  presumption. 

In  an  action  by  a  rector,  to  recover  a  slip  of  land  lying  between  the  glebe 
and  a  highway,  in  order  to  rebut  the  presumption  of  ownership  arising 
from  contiguity,  it  was  proved  that  the  defendant  and  those  under  whom 
he  claimed  had  occupied  the  spot  in  question  for  more  than  forty  yeais, 
and  during  four  or  five  successive  incumbencies,  without  interruption ;  and 
that  there  were  slips  of  land  adjoining  the  piece  in  dispute,  at  either  end, 
also  lying  between  the  glebe  and  the  road,  which  were  occupied  adverMly 
to  the  rector :  Held,  that,  the  whole  case  on  both  sides  resting  on  presump- 
tion, it  was  properly  left  to  the  jury  to  say  whether  or  not  the  evidence 
given  on  the  defendant's  part  rebutted  the  presumption  of  law  on  which 
the  plaintiff's  case  rested. 

This  was  an  action  of  ejectment,  brought  by  the  rector  of  the 
parish  of  Thorn  Falcon,  otherwise  Thorn  Parva,  in  the  county  of 
Somerset,  to  recover  possession  of  a  small  piece  of  land,  with  a 
cottage  and  outhouses  thereon,  lying  by  the  side  of  the  turnpike- 
road  leading  from  Hatch  Beauchamp  to  Taunton,  which  he  claimed 
as  part  of  his  glebe. 

The  cause  was  tried  before  Erie,  J.,  at  the  Taunton  Spring  Assizes, 
1846,  when  it  appeared  in  evidence  that  the  lessor  of  the  plaintiff 
[  '268  ]  had  glebe  land  lying  on  each  *side  of  the  road  in  question,  and  that 
the  fence  of  such  glebe  land  was  parallel  to  the  road,  and  a  few  yards 
from  it.  The  piece  of  land  sought  to  be  recovered  was  part  of  that 
which  was  between  the  fence  of  the  glebe  land  and  the  road. 

On  the  part  of  the  defendant,  it  was  proved,  that,  at  the  earliest 

(1)  29  B.  R.  610  (6B.  &  C.  154).  County  Council  [1901].  1  Ch.  873,  70 

(2)  Op.  Countess  of  Belmore  v.  Keni     L.  J.  Ch.  601. 
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period  to  which  the  evidence  extended,  viz.  forty-five  years  ago,  the       Dob  gL 

TT  A  n  H.f  flow 

piece  of  land  lying  between  the  fence  of  the  glebe  and  the  road  was  «. 

open  and  uninclosed ;  but,  at  each  end  of  it,  there  was  at  that  time     Sampson. 

a  small  piece,  also  lying  between  the  glebe  and  the  road,  inclosed, 

in  the  occupation  of  persons  who  were  not  shown  to  derive  title 

under  the  incumbent  of  Thorn  Falcon  ;  and  no  evidence  was  given 

of  the  time  when  such  inclosures  were  made.    Part  of  the  piece  of 

land  for  which  the  action  was  brought  was  inclosed  forty  years  ago 

by  one  Hurcott,  who  sold  it  to  another  person,  who  increased  the 

size  of  the  inclosure.    From  this  person,  the  defendant  bought  the 

inclosure,  and  he  had  enjoyed  it  for  thirty-seven  years.     During 

the  forty  years,  there  had  been  five  rectors  of  Thorn  Falcon. 

There  was  no  evidence  to  show  that  any  of  the  acts  of  ownership 
exercised  by  the  defendant,  or  those  under  whom  he  claimed,  were 
referable  to  any  authority  derived  from  the  lord  of  the  manor  (i). 

For  the  plaintiff,  it  was  contended,  that  it  was  a  presumption  of 
law,  that  the  slip  of  land  lying  between  the  fence  of  the  glebe  and 
the  road,  belonged  to  the  rector  as  part  of  his  glebe,  and  that  the 
occupation  of  it  by  other  persons  for  forty  years,  gave  no  title  to 
the  occupiers,  and  consequently  did  not  defeat  the  title  by  legal  pre- 
sumption arising  from  the  situation  of  the  land :  and  the  8  &  4 
Will.  IV.  c.  27,  8.  29,  was  *ref erred  to,  as  was  also  the  case  of  [  '269  ] 
Doe  d.  PHng  v.  Pearsey  (2). 

The  learned  Judge  held,  that,  the  claim  of  the  lessor  of  the 
plaintiff  resting  on  presumption,  the  evidence  adduced  by  the  defen- 
dant tended  to  rebut  the  presumption ;  and  he  left  the  whole  to  the 
jury,  who  returned  a  verdict  for  the  defendant. 

Channell,  Serjt.,  in  Easter  Term  last,  obtained  a  rule  nm  for  a 
new  trial,  on  the  ground  that  there  was  no  evidence  which  ought  to 
have  been  submitted  to  the  jury,  for  the  defendant. 

(Eble,  J. :  The  plaintiff  relied  on  the  presumption  of  law.    In 

(1)  The  contest  was,  in  fact,  between  missive  waste,  in  destroying  pro  tanto 
the  lord  of  the  manor  and  the  reotor.      .  the  oopyhold  estate.    II  the  dedication 

(2)  31  R.  B.  209  (7  B.  &  C.  304 ;  9  of  a  highway  must  be  presumed  to  be 
Dowl.  &  Ry.  908).  That  case  was  posterior  to  the  creation  of  the  copy- 
decided  upon  the  ground  that  the  hold  through  which  it  runs,  it  seems 
customary  tenement  must  be  presumed  to  follow,  that,  upon  the  escheat  of 
to  have  been  created  before  the  dedica-  such  a  copyhold,  the  lord  may  stop  up 
tion  of  the  road  to  the  public.  No  the  highway,  although  it  may  have 
question  was  raised  as  to  the  propriety  been  enjoyed  by  the  public  from  the 
of  presuming  that  the  tenant  had  been  days  of  King  Stephen ;  as  the  lord  was 
guilty  of  voluntary,  or,  at  least,  per-  not  bound  to  enter  for  the  forfeiture. 
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Doe  d.       order  to  rebat  that,  the  "defendant  showed  forty-three  years'  posses- 

^.  sion  by  himself  and  those  under  whom  he  claimed,  three  conveyances 

HAMPfloN.     Jqj,  valuable  consideration  in  the  mean  time,  and  four  or  five  succes- 

[  '270  ] 

sive  incumbencies,  during  which  the  right  was  never  disputed. 
There  was  no  evidence  that  the  slip  of  land  in  question  ever  was 
part  of  the  glebe.  I  left  the  whole  to  the  jury  ;  and  they  came  to 
the  conclusion  that  the  presumption  of  law  did  not  arise.) 

The  learned  Serjeant  cited  Rex  v.  The  Inhabitants  of  Edmonton  (i). 

Dowling^  Serjt.  (with  whom  was  3/.  Smith)^  showed  cause : 

The  generill  presumption  undoubtedly  is,  that  waste  land  abutting 
on  a  turnpike-road  belongs  to  the  owner  of  the  adjoining  inclosed 
land,  whether  he  be  a  freeholder,  leaseholder,  or  copyholder,  and 
not  to  the  lord  of  the  manor :  Doe  d.  Priiig  v-  Pearsey  (2) ;  Rcr 
V.  The  Inliabitants  of  Hatfield  (s).  It  is  a  prammptio  jurii,  not 
(U'jure,  which  may  always  be  rebutted  by  evidence  to  the  contrary. 
[He  cited  Grose  v.  West  (4),  Doe  d.  Barrett  v.  Kemp  (6),  Steel  v. 
[  271  ]  Prickett  (6),  and  Headlam  v.  Hedley  (7).]  Before  inclosure,  the  land 
may  have  belonged  either  to  the  owner  of  the  adjoining  land,  to  the 
lord  of  the  manor,  or  to  a  third  person.  In  the  absence  of  direct 
evidence  that  it  ever  was  part  of  the  glebe,  the  29th  section  of  the 
8  «&  4  Will.  IV.  c.  27,  cannot  affect  the  question.  If  there  was  any 
evidence  for  the  defendant,  the  direction  was  right :  and  the  learned 
Judge  was  bound  to  leave  the  whole  case  to  the  jury. 

Channelly  Serjt.  (with  whom  was  Fitzherbert) ,  in  support  of 
the  rule : 

The  question  was  not  correctly  dealt  with  at  the  trial.  The 
presumption  as  to  waste  land  lying  between  the  highway  and  ancient 
inclosed  lands,  is,  that  it  belongs  to  the  owner  of  the  adjoining 
lands  ;  and  this  presumption  is  strengthened  if  the  lands  on  both 
[  272  ]  sides  belong  to  the  same  person.  *  *  Where  it  is  shown  that 
the  road  is  made  through  a  manor,  and  evidence  is  given  of  acts  of 
ownership  exercised  over  the  spot  in  question  by  the  lord,  the  pre- 
sumption is  raised  that  the  road  was  originally  made  by  the  lord 
over  the  waste  land  of  the  manor.    But,  where  no  manorial  rights 

(1)  1  Moo.  &  Bob.  24.  &  P.  173;  S.  C,  in  error,  33  B.  R  492 

(2)  31  E.  B.  209  (7  B.  &  C.  304  ;  9  (2  Bing.  N.  C.  102  ;  2  Scott,  9). 
Dowl.  &  By.  908).  (6)  26  B.  B.  717  (2  Stark.  N.  P.  0. 

(3)  43  B.  B.  322  (4  Ad.  &  El.  156).  463). 

(4)  17  B.  B.  437  (7  Taunt.  39).  (7)  Holt,  N.  P.  C.  463. 

(5)  33  B.  B.  487  (7  Bing.  332 ;  0  Moo. 


VOL.  Lxxii.]  1847.     C.  P.     4  C.  B.  272—273.  609 

intervene,  evidence  mach  more  cogent  than  that  adduced  here  is        Dob  d. 

XT  Alll)TGtr\V 

required  to  displace  the  presumptive  right  of  the  owner  of  the  t^. 

adjoining  inclosed  land :  it  must  at  least  be  evidence  ^tending  to     ^^^^^^- 
show  that  some  one  else  originally  made  the  road.  -* 

(Maulb,  J. :  The  question  is,  whether  there  was  any  evidence  to 
go  to  the  jury,  against  the  presumption.) 

Cur,  adv.  vult, 

Maule,  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  facts,  ut  ante^  the  learned  Judge  proceeded  as 
follows : 

The  three  surviving  Judges  (i)  who  heard  the  argument,  have 
come  to  the  conclusion  that  the  rule  must  be  discharged. 

It  is  not  necessary  to  determine  what  would  have  been  the 
result,  if  the  evidence  had  shown,  that,  at  the  earliest  period  to 
which  it  applied,  there  was  glebe  land  inclosed,  and  a  slip  of  land 
lying  uninclosed  between  that  glebe  and  the  road,  without  any 
circumstance  then  existing  which  tended  to  rebut  the  presumption 
that  the  slip  belonged  to  the  owner  of  the  inclosed  land ;  for,  the 
evidence  showed,  that,  at  that  time,  there  were  two  pieces  of  land 
adjoining  the  piece  in  dispute,  at  either  end,  also  lying  between 
the  glebe  and  the  road,  which  werd  occupied  adversely  to  the 
rector;  which  fact  was,  undoubtedly,  evidence  tending  to  raise 
a  presumption  that  the  land  lying  between  the  inclosed  glebe 
and  the  road,  was  not  part  of  the  glebe;  and  the  adverse 
occupation  of  the  part  in  question  in  the  cause,  for  forty  years, 
was  evidence  strengthening  that  presumption.  The  whole, 
therefore,  rested  in  presumption  on  both  sides.  The  lessor  of  the 
plaintiff,  on  the  one  hand,  did  not  prove  title,  but  merely  facts  from 
which  a  title  might  be  presumed :  and  the  defendant,  on  the  other 
hand,  elicited  from  the  witness  called  by  the  lessor  of  the  plaintiff, 
evidence  of  other  facts  tending  to  rebut  that  presumption. 

It  was,  therefore,  incumbent  on  the  learned  Judge  to  leave  the 
whole  to  the  jury  ;  and  there  is  no  ground  for  granting  a  new  trial. 

Rvle  dischargedp 
(1)  Tindal,  Ch.  J.,  died  July  6,  1846.— F.  P. 
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1847.  PHILLIPS  AND  Another  v.  NAIRNE  and  Another. 

May  8. 
_L  (4  C.  B.  343—359 ;  S.  C.  16  L.  J.  C.  P.  194 ;  1 1  Jur.  455.) 

•-  ^    J  A  policy  contained  a  clause,  that  the  ship  was  to  be  "  allowed  to  be 

seaworthy  for  the  voyage.''  In  the  course  of  the  voyage,  she  met  with  a 
violent  storm,  by  which  she  was  much  damaged,  and  obliged  to  put  into 
the  MAuritius.  On  examination  there,  it  was  found  that  the  ship  would 
require  very  extensive  repairs  to  make  her  seaworthy,  and  that  the  cost  of 
such  repairs  would  exceed  her  value  when  repaired :  that  many  of  the 
beams  were  broken,  and  many  of  the  bolts  and  fastenings  loosened  ;  and 
that,  the  vessel  being  old,  and  in  many  parts  decayed,  the  decayed  parts 
could  not  be  again  made  use  of,  as  they  would  not  bear  re-bolting,  but 
would  require  to  be  replaced  with  new  timbers. 

In  an  action  upon  the  policy,  averring  a  total  loss  by  a  peril  insured 
against,  the  Judge  left  it  to  the  jury  to  say  whether  the  costs  of  the  repair 
of  the  damage  arising  from  the  perils  insured  against  would  have  been 
greater  than  the  value  of  the  ship  when  repaired ;  telling  them,  that,  if 
they  were  of  that  opinion,  they  should  find  for  the  plaintiff,  which 
they  did: 

Held,  that  this  was  a  correct  direction,  and  the  verdict  warranted  by 
the  evidence;  for  that  the  Judge  was  not  bound  to  tell  the  jury,  that,  in 
considering  the  repairs  that  were  necessary,  they  must  exclude  from  their 
estimate  all  such  repairs  as  were  rendered  necessary  by  the  decayed  state 
of  the  ship. 

This  ^as  an  action  upon  a  policy  of  insurance  upon  the  ship 
Broxboumbury,  from  London  to  Bombay  and  China,  and  thence 
back  to  London.  By  a  clause  in  the  policy  (which,  in  other 
respects,  was  in  the  ordinary  form),  the  ship  was  allowed  to  be  sea- 
worthy for  the  then  present  voyage.  The  declaration  averred  a 
total  loss  by  the  perils  and  dangers  of  the  seas,  and  the  violence 
of  the  winds  and  waves. 

The  defendants,  traversing  the  total  loss  as  alleged,  paid  60  per 
cent,  into  Court. 

At  the  trial,  before  Erie,  J.,  at  the  sittings  in  London  after 
Trinity  Term,  1846,  the  following  facts  appeared  in  evidence :  The 
Broxboumbury,  which  was  built  in  1812,  and  underwent  extensive 
repairs  in  1889  and  1840,  sailed  from  London  in  January,  1842, 
arrived  at  Bombay  in  June,  and  proceeded  on  her  homeward  voyage 
on  the  22nd  of  March,  1848.  In  the  month  of  April  she  met  with 
a  violent  storm,  by  which  she  received  much  damage,  and  was 
[  *s^^  1  obliged,  in  consequence,  to  put  *into  the  Mauritius.  On  examination 
of  the  vessel  there,  it  was  found  that  very  extensive  repairs  would  be 
necessary,  in  order  to  render  her  seaworthy ;  that  many  of  her 
beams  were  broken,  and  many  of  the  bolts  and  fastenings  loosened  ; 
and  that,  the  vessel  being  old,  and,  in  many  parts  decayed,  the 
decayed  parts  could  not  be  again  made  use  of  (as  they  would  not 
bear  re-bolting),  but  required  to  be  replaced  with  new  timber. 
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It  also  appeared,  that,  before  the  commencement  of  the  voyage,  Phillips 
a  number  of  additional  knees  had  been  placed  all  over  the  vessel,  naikvb. 
for  the  purposes  of  strengthening  her,  which  had  caused  her  beam- 
ends  to  be  so  much  perforated  by  the  numerous  bolts  passing 
through  them,  that  it  was  impossible  to  re-fasten  the  ship  with  the 
t»ame  beams.  The  topsides,  it  appeared,  were  also  old  and  much 
decayed,  the  bolt-holes  enlarged,  and  the  fastenings  generally 
loosened,  so  that  new  topsides  would  have  been  necessary.  There 
was,  however,  evidence  to  show  that  this  arose  from  the  straining 
and  working  of  the  ship  in  the  storm;  and  that,  but  for  that  cause, 
she  might  have  performed  the  voyage  in  safety. 

The  admitted  value  of  the  ship  was  5,5002.,  and  there  was 
evidence  that  the  repairs  necessary  to  enable  her  to  prosecute  the 
voyage  would  have  cost  about  4,0002.,  which  would  be  more  than 
her  value  when  repaired. 

On  the  part  of  the  defendants,  it  was  contended,  that,  notwith- 
standing the  clause  of  warranty  in  the  policy,  the  underwriters  were 
not  liable  in  respect  of  such  repairs  as  were  rendered  necessary  by 
the  decayed  state  of  the  ship,  but  only  in  respect  of  damage  strictly 
occasioned  by  perils  of  the  sea. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the  cost  of 
the  repairs  of  the  damage  arising  from  the  perils  insured  against, 
would  have  exceeded  the  value  of  the  ship  when  repaired ;  telling 
them,  that,  if  they  *were  of  opinion  it  would,  the  plaintiffs  were       [  *3^^  ] 
entitled  to  a  verdict. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiffs,  damages, 
8,0002.,  as  for  a  total  loss. 

The  Attorney-Oeneralf  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  grounds  of  misdirection,  and  that  the 
verdict  was  against  the  weight  of  evidence.  He  referred  to  Hyde  v. 
The  Louisiana  State  Insurance  Company  (l)  and  Parjittv.  Thompson  (2). 

Sir  F.  Thesiger^  ChanneU  and  Shee^  Serjts.,  and  Oreenxcood^ 
in  Hilary  Term  last,  showed  cause : 

The  point  sought  to  be  made  in  this  case,  does  not  properly 

arise  upon  the  facts  that  were  before  the  jury.     The  Broxhournbwry 

was  about  thirty  years  old  at  the  time  the  policy  was  effected ;  and 

she  was  classed  as  high  at  Lloyd's  as  a  vessel  of  her  age  could  be. 

(1)  3  Mason,  27;  1  Martin,  N.  S.  (2)  67  B.  B.  649  (13  M.  &  W.  392). 

410.,  cited  in  2  PhiUipB  on  Insurance. 
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Phillips  The  evidence  showed  clearly  that  she  had  teceived  irreparable 
nairkk.  damage  daring  the  storm  which  she  encoantered  on  her  homeward 
voyage :  and  that  the  estimated  repairs  had  been  rendered  necessary 
solely  by  sea-damage.  The  direction  of  the  learned  Judge,  there- 
fore, was  perfectly  correct,  and  the  conclusion  to  which  the  jury 
came,  fully  warranted  by  the  evidence.  They  expressly  found  that 
the  ship  was  seaworthy  at  the  time  she  started  from  India ;  but 
that  they  could  not  say  whether  or  not  she  was  so  at  the  com- 
mencement of  the  hurricane. 

(Maule,  J. :  Assuming  that  the  evidence  showed  that  the  vessel 
had  received  no  damage  that  was  not  the  result  of  the  perils  of  the 
sea,  the  direction  was  undoubtedly  right.) 

I  •s^G  ]  The  learned  Judge  was  not  bound,  upon  this  policy,  to  tell  •the 
jury  to  distinguish  between  those  repairs  that  were  rendered  neces- 
sary by  sea-damage,  and  those  that  were  occasioned  by  the  decayed 
state  of  the  ship's  timbers.  The  object  of  the  underwriters  is,  to 
take  the  opinion  of  the  Court  upon  the  stipulation  in  the  policy, 
that  the  ship  was  to  be  allowed  to  be  seaworthy  for  the  voyage. 
The  effect  of  the  stipulation  is,  to  relieve  the  owner  from  the 
implied  warranty  of  seaworthiness. 

(Maule,  J. :  That  stipulation  does  not  make  the  ship  less 
seaworthy  than  she  would  have  been  if  the  words  had  not  been 
found  in  the  policy.  If  they  had  not  been  inserted,  and  there  had 
been  no  plea  of  unseaworthiness,  the  learned  Judge  would  have  told 
the  jury  that  the  ship,  for  the  purposes  of  the  action,  must  be  taken 
conclusively  to  have  been  seaworthy.) 

Precisely  so.  The  stipulation  excludes  the  objection  of  un- 
seaworthiness. It  seems  to  have  been  first  introduced  in  con- 
sequence of  the  decision  in  Mills  v.  Roebuck  (i),  in  1769.  Pritna 
facie,  every  ship  is  to  be  taken  to  be  seaworthy :  Parker  v.  Potts  (2) ; 
Franco  v.  Latouche  (d).  There  is,  in  truth,  no  distinction  between 
this  and  the  old  form  of  policy,  unless  something  more  than 
seaworthiness  is  to  be  implied  here. 

(Maule,  J. :  There  is  this  difference,  that,  in  the  ordinary  form, 
unseaworthiness  would  be  a  good  plea ;  and  here  it  would  not.) 

Parjitt  V.  Thomjison  (4),  in  effect,  decides  this  case.    ♦     *     ♦ 

(1)  1  Marshall  on  Insurance,    2nd         (2)  15  B.  B.  1  (3  Dow,  23). 
edit.  p.  161;   1  Park,  Ins.  6th  edit.  (3)  Tyr.  &  Gr.  401. 

p.  290.  (4)  67  B.  B.  649  (13  M.  &  W.  392). 
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(Mauls,  J. :  The  stipulation  in  questioa  does  not  import  any  par-     Phillips 
ticular  state  of  repair;. but  that,  whatever  may  be  her  state  of     naiuic. 
repair,  the  ship  is  to  be  considered  as  seaworthy — not  that  all  her       [  348  j 
timbers  are  sound,  but  that  she  is  seaworthy.    Suppose  the  ship 
had  gone  down  without  any  visible  cause ;  would  it  have  been  open 
to  the  underwriters  on  such  a  policy  to  say  that  the  loss  arose  from 
natural  decay?    If  the  evidence  raised  the  question,  the  proper 
mode  of  directing  the  jury,  I  apprehend,  would  be,  that,  if  the 
vessel  was  so  damaged  by  a  peril  of  the  sea,  tbat  she  could  not 
prosecute  her  voyage  without  an  expenditure  of  money  exceeding 
her  value  when  repaired,  then  they  must  find  a  total  loss.) 

That  would  be  a  much  more  favourable  direction  for  the  plaintiffs 
than  that  which  the  jury  in  this  case  actually  did  receive.  A  loss 
arising  from  the  worm,  Rohl  v.  Parr  (i),  or  from  rats  eating  holes 
in  the  ship's  bottom.  Hunter  v.  Potts  (2),  is  not  within  the  perils 
insured  against  by  the  common  form  of  policy.  But  a  loss  arising 
from  a  capture  by  pirates,  Pickering  v.  Barkley  (3),  or  by  a  vessel 
mistaken  for  an  enemy >  Hagedom  v.  JVhitmore  (4),  or  from  an  acci- 
dental collision,  BuUer  v.  Fisher  (5),  Smith  v.  Scott  (6),  or  from  the 
ship  being  sunk  at  sea  by  another  ship  firing  upon  her,  supposing 
her  to  be  an  enemy,  CuUen  v.  Butler  (7),  is  within  the  policy. 

(Maulb,  J. :  In  Butler  *v.  WUdman  (8),  the  captain  of  a  Spanish  L  *^**  1 
ship,  in  order  to  prevent  a  quantity  of  dollars  from  falling  into  the 
hands  of  an  enemy,  by  whom  he  was  about  to  be  attacked,  threw 
them  into  the  sea,  and  was  immediately  after  captured:  in  an 
action  upon  a  policy  of  insurance  upon  Spanish  property,  sub- 
scribed by  British  underwriters,  who,  at  the  time  of  effecting  the 
policy,  knew  that  the  assured  were  Spaniards,  and  that  Spain  was 
at  war  with  the  State  to  which  the  capturing  vessel  belonged,  it  was 
held  that  this  was  a  loss  by  jettison,  that  term  in  a  policy  of 
insurance  signifying  any  throwing  overboard  of  the  cargo  for  a 
justifiable  cause,  that  it  was  a  loss  by  enemies,  and  that,  if  not  by 
jettison,  in  the  strictest  sense,  it  was  something  of  the  same  kind, 
and  therefore  came  within  the  words  "all  other  losses  and  mis- 
fortunes."   Wherever  the  sea  itself  is  the  immediate  cause  of  the 

(1)  5  E.  B.  741  (1  Esp.  N.  P.  C.  (4)  1  Stark.  N.  P.  0.  157. 

445).  (5)  4  R  B.  902  (3  Esp.  N.  P.  C.  67). 

(2)  16  B.  B.  776  (4  Camp.  203).  (6)  13  B.  B.  568  (4  Taunt.  126). 

(3)  2  Boll.  Abr.  248,  translated,  16  (7)  17  B.  B.  400  (5  M.  &  S.  461). 
Yin.  Abr.  203,  pi.  10.  (8)  22  B.  B.  435  (3  B.  &  Aid.  398). 
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Phillips  loss,  though  something  else  may  have  contributed  to  it,  it  is  within 
Kairnjb.  the  policy.  In  Phillips  v.  Barber  (i),  which  was  an  action  upon  a 
policy  on  ship,  in  the  usual  form,  for  twelve  months,  at  sea  and  in 
port,  the  loss  averred  in  the  first  count  was,  that,  the  ship  having 
arrived  at  the  harbour  of  St.  John,  New  Brunswick,  and  discharged 
her  cargo,  it  became  necessary  to  place  her,  and  she  was  accord- 
ingly placed,  in  a  graving-dock,  there  to  be  repaired,  and  near  to  a 
certain  wharf  in  the  graving-dock ;  and  that,  whilst  she  was  there, 
by  the  violence  of  the  wind  and  weather,  she  was  thrown  over  on 
her  side,  whereby  she  struck  the  ground  with  great  violence,  and 
was  bilged,  &c.  Upon  demurrer  to  this  count,  it  was  held  that  this 
was  a  loss  within  the  general  words  of  the  policy,  *'  all  other  perils, 
losses,  and  misfortunes,"  &c.,  for  which  the  underwriters  were 
liable.  There  was  a  second  count  alleging  a  loss  by  perils  of  the 
[  *S50  ]  sea  generally,  to  which  the  general  issue  was  pleaded.  ^Upon  the 
trial  of  that  issue,  the  facts  proved  were  the  same  as  those 
stated  in  the  first  count,  with  the  addition  that  there  was  between 
two  and  three  feet  depth  of  water  in  the  graving-dock,  at  the  time 
the  ship  was  blown  over.  Upon  a  motion  to  enter  a  verdict  for  the 
plaintiff  on  the  second  count  upon  this  evidence,  the  Court  held 
with  the  utmost  distinctness  that  this  was  not  a  loss  by  perils  of 
the  sea>  distinguishing  the  case  of  Fletcher  v.  Inglis  (2),  on  the 
ground  that  **  the  ship  there  was  in  the  ordinary  course  of  her 
voyage  when  the  damage  happened,  which  was  not  the  case 
here.") 

In  Walker  v.  Maitland  (a),  it  was  held  that  the  underwriters  are 
liable  for  a  loss  arising  immediately  from  a  peril  of  the  sea,  but 
remotely  from  the  negligence  of  the  master  and  mariners.  *  * 
[Sol  J  rji^  apply  that  doctrine  here :  suppose  the  Brozbournbury had  gone 
down  in  the  hurricane,  which  a  stouter  vessel  would  in  all 
probability  have  ridden  out  in  safety,  would  not  that  have,  clearly 
been  a  loss  by  the  perils  of  the  sea  ?  Or,  suppose  she  had  sunk  in 
shallow  water,  where  she  might  have  been  weighed  at  small 
expense,  and  repaired,  if  a  stout  and  good  ship;  but,  in  conse- 
quence of  the  decayed  state  of  her  timbers,  she  could  not  be  raised 
so  as  to  be  made  serviceable ;  would  not  that  equally  have  been  a 
total  loss  by  a  peril  insured  against  ?  The  underwriters  knew  all 
the  circumstances  relating  to  the  ship — her  age,  and  the  repairs. 

(1)  24  B.  B.  317  (5  B.  &  Aid.  161).     (3)  24  B.  B.  320  (5  B.  &  iid.  171]. 

(2)  20  B.  lU  448  (2  B.  &  Aid.  315). 
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that  had  been  done  on  her :  and,  though  her  timbers  might  have  Phillips 
been  somewhat  decayed,  il  she  had  not  encountered  the  hurricane,  naimtb. 
it  is  highly  probable  that  they  would  have  enabled  her  to  reach  her 
destination  in  safety.  In  Somes  v.  Sugrue  (i),  a  ship  was  disabled 
at  a  place  where  she  could  only  be  repaired  at  such  an  expense  as 
no  prudent  man  would  have  been  justified  in  incurring ;  and  that 
was  held  to  be  a  total  loss  by  perils  of  the  sea.  The  point  now 
in  question  was  expressly  decided  in  a  case  of  Peele  v.  The  Mer- 
chants*  Insurance  Company  (2),  before  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts.     »    *    * 

The  Attorney-General,   Byles,   Serjt.,   and    James    Wilde,   in       [  352  ] 
support  of  the  rule  : 
To  entitle  the  assured  to  recover  *as  for  a  total  loss  in  this  case,       [  *853  ] 
there  must  have  been  a  total  loss  by  the  perils  of  the  sea.    And 
it  makes  no  difference  that  this  is  a  valued  policy:  Allan  v. 
Sugrue  (a). 

(Maule,  J. :  That  is  a  point  too  well  established  to  be  contested.) 

The  evidence  conclusively  showed  that  the  rotten  and  decayed 
state  of  the  ship's  timbers,  and  not  a  sea  peril,  was  the  proximate 
cause  of  the  lods.  The  learned  Judge  was  clearly  wrong  in  his 
construction  of  the  warranty  contained  in  this  policy.  It  is  not  a 
warranty  of  actual  continuing  seaworthiness :  it  is  merely  intended  to 
get  rid  of  the  effect  of  the  non-compliance  with  the  implied  warranty 
that  attaches  to  every  policy :  it  is  not  a  warranty  that  the  vessel 
shall  be  taken  to  be  seaworthy  during  the  voyage ;  but  that  she 
shall  be  considered  as  seaworthy  for  the  voyage.  It  is,  in  truth,  as 
has  been  already  remarked  by  Mr.  Justice  Maule,  the  same  as  an 
ordinary  policy,  without  a  plea  of  unseaworthiness.  The  only  con- 
sequence of  a  non-compliance  with  the  implied  warranty,  is,  that 
the  risk  never  attaches.  That  being  so,  the  learned  Judge  who 
tried  the  cause  was  clearly  wrong  in  treating  the  stipulation  as  a 
conclusive  admission  of  seaworthiness.  The  nature  of  the  risk 
incurred  by  the  underwriters  is  in  no  degree  varied.  They  are  not 
liable  for  a  loss  arising  from  rotten  and  decayed  timbers.  Put  the 
case  of  a  vessel  in  a  decayed  state  sailing  on  a  foreign  voyage,  and 
encountering  a  storm  in  which  she  springs  a  mast :  putting  into  a 

(1)  34  B.  B.  797  (4  Car.  &  P.  276).        2nd  edit.  p.  279. 

(2)  3  Maaon,  27 ;  1  Martin,  N.  S.  (3)  32  R.  R.  483  (8  B.  &  C.  661 ;  3 
410;  cited  in  2  Phillips  on  Inswance,      Man.  &  Ry.  9). 
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Phillips  port  to  repair  the  disaster,  she  is  surveyed,  and  foand  to  be  so  com- 
Naiunb.  pletely  rotten  as  to  be  incapable  of  proceeding  on  the  voyage :  in 
that  case,  the  underwriters  would  clearly  be  liable  only  in  respect  of 
the  damage  done  to  the  mast ;  but,  if  the  direction  in  this  case  be 
correct,  they  would  be  liable  to  the  extent  of  the  full  value  of  the 
[  *354  ]  ship.  In  the  case  of  a  partial  *loss,  it  is  admitted  that  rotten 
timbers  are  to  be  replaced  at  the  expense  of  the  owners.  Is  it  to  be 
said  that  this  rule  holds  good  only  until  you  get  to  the  full  value, 
and  that  then  the  whole  is  cast  upon  the  underwriters  ? 

(Maulb,  J. :  In  the  case  of  a  partial  loss,  no  doubt  there  may  be 
repairs  for  which  the  underwriters  are  not  liable.) 

Why  should  a  different  rule  prevail  in  the  case  of  a  constructive 
total  loss  ? 

(Maule,  J. :  Whatever  adjective  you  prefix,  it  is  still,  in  contem- 
plation of  law,  a  total  loss ;  though,  in  reality,  there  is  no  such 
thing  in  rerum  naturd  as  a  total  loss  or  destruction  of  matter,  how- 
ever it  may  change  its  form  and  substance.) 

By  the  contract  they  have  entered  into,  the  underwriters  have 
engaged  that  they  will  not  plead  unseaworthiness,  and  that  they 
will  indemnify  the  assured  against  sea-damage. 

(Maule,  J. :  Against  loss  by  perils  of  the  sea — whether  sea- 
damage  or  not.) 

The  perils  of  the  sea  did  not  occasion  the  loss  of  this  ship,  but 

merely  exposed  her  rottenness.    In  the  case  of  a  loss  occasioned  by 

the  worm,  or  by  rats,  the  injury  would  not  have  been  incurred, 

unless  the  vessel  had  been  upon  the  sea ;  yet  the  loss  is  not  a  loss 

by  a  peril  of  the  sea  for  which  the  underwriter  is  liable.     The 

effect  of  unseaworthiness  is  well  illustrated  by  the  dictum  of  Lord 

Ellbnbobough  in  Wedderburn  v.  Bell  (i).      [He  also  referred  to 

Livie  V.  Janson  (2)  and  G^reen  v.  Elmalie  (a).] 

Cui\  adv.  vult. 

[  356  I       CoLTMAN,  J.,  uow  delivered  the  judgment  of  the  Court  : 

This  case  was  heard  before  my  brothers  Maule,  Cresswell,  Y. 
Williams,  and  myself.  It  was  an  action  upon  a  policy  of  insurance  on 
the  ship  Broxboumbury^  from  London  to  Bombay  and  China,  and 

(1)  10  B.  B.  615  (1  Camp.  1).  (3)  3  B.  B.  693  (Peake,  N.  P.    C- 

(2)  11  B.  B.  513  (12  £aat,  648).  dl2). 
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thence  back  to  London.     By  a  clause  in  the  policy,  the  ship  was     Phillips 
allowed  to  be  seaworthy  for  the  then  present  voyage.   The  defendants      kaibne. 
had  paid  50  per  cent,  into  Court.    The  plaintiffs  claimed  to  recover 
as  for  a  total  loss. 

The  vessel  sailed  on  her  homeward  voyage  on  the  22nd  of  March, 
1843.  In  April  following,  she  met  with  a  violent  storm,  by  which 
she  rec-eived  much  damage,  and  was  obliged  in  consequence  to  put 
into  the  Mauritius.  On  examination  of  the  vessel  at  the  Mauritius, 
it  was  found  that  very  extensive  repairs  would  be  necessary,  in  order 
to  make  the  vessel  seaworthy;  that  many  of  the  beams  were  broken, 
and  many  of  the  bolts  and  fastenings  loosened ;  and  that,  the  vessel 
being  old,  and  in  many  parts  decayed,  the  decayed  parts  could  not 
be  again  made  use  of  (as  they  would  not  *bear  re-bolting),  but  [«857] 
required  to  be  replaced  with  new  timber. 

It  appears  from  the  report  of  the  learned  Judge,  that,  in  summing 
up  the  case,  he  left  to  the  jury  the  question  whether  the  cost  of 
the  repair  of  the  damage  arising  from  the  perils  insured  against, 
would  have  been  greater  than  the  value  of  the  ship  when  repaired, 
directing  them,  if  it  was  greater,  that  they  should  find  for  the 
plaintiffs.  The  jury  thereupon  found  for  the  plaintiffs,  for  a  total 
loss. 

In  last  Michaelmas  Term,  a  rule  nisi  for  a  new  trial  was  obtained, 
on  the  ground  of  misdirection,  or,  if  there  was  no  misdirection,  then 
on  the  ground  that  the  verdict  was  against  the  weight  of  evidence. 

The  ground  on  which  the  direction  was  complained  of,  was,  that 
the  learned  Judge  ought  to  have  told  the  jury,  that,  in  considering 
the  repairs  that  were  necessary,  they  ought  to  exclude  from  their 
estimate  all  such  repairs  as  the  decayed  state  of  some  parts  of  the 
ship  made  necessary ;  and  a  case  in  the  American  Courts,  of  Hyde 
v.  The  Louisiaim  State  Insurance  Company,  was  referred  to  in 
suppprt  of  the  argument. 

It  appears  to  us  that  there  is  no  misdirection  in  the  summing  up 
of  the  learned  Judge,  as  the  jury  were  directed  by  him  to  consider 
the  damage  arising  from  the  perils  insured  against,  as  the  matter 
on  which  their  estimate  was  to  be  founded.  As,  however,  it  was 
possible  that  the  jury  might  have  misunderstood  the  meaning  of 
the  Judge's  direction,  we  desired  to  be  furnished  with  the  deposi- 
tions which  had  been  taken  in  the  case,  in  order  to  see  whether 
there  was  anything  in  the  evidence  which  might  lead  us  to  suppose 
that  the  jury  had  not  rightly  apprehended  the  point  they  had  to 
decide.     But,  On  a  careful  examination  of  the  evidence,  we  see  no 
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Phillips  ground  for  thinking  that  there  were  any  repairs  in  this  case  included 
Nair^b.  in  the  estimate,  except  such  as  were  *fairly  referable  to  perils  of  the 
[  *Bo8  ]  sea.  It  is  true  that  evidence  was  given  that  parts  of  the  ship  were 
much  damaged;  but  there  is  no  reason  to  doubt  but  that  the 
decayed  parts  were  strong  enough  to  have  enabled  the  ship  safely 
to  perform'  her  voyage,  if  she  had  not  encountered  very  severe 
weather.  There  was  evidence  that  the  number  of  additional  knees 
which  had  previously  been  placed  all  over  the  vessel,  had  caused  her 
beam-ends  to  be  so  much  destroyed  by  the  numerous  bolts  passing 
through  them,  that  it  was  impossible  to  refasten  the  ship  with  the 
same  beams.  This  defect  in  the  beams  may  have  been  the  cause 
why  new  beams  were  necessary ;  but  it  was  a  peril  of  the  sea  which 
loosened  the  fastenings  of  the  ship,  and  rendered  it  necessary  that 
the  ship  should  be  re-fastened.  So,  with  respect  to  the  top-sides, 
which,  it  appears,  it  would  have  been  necessary  to  replace  by  new 
ones,  and  which  are  showa  to  have  been  old  and  decayed,  the 
fastenings  loose,  and  the  holes  in  which  the  bolts  passed  much 
enlarged, — the  evidence  seems  to  us  to  show  satisfactorily  that  the 
bad  state  of  the  top-sides  arose  from  the  working  and  straining  of 
the  ship  in  the  tempest :  and  the  fair  result  of  the  evidence  is, 
that  it  was  a  peril  of  the  sea  which  occasioned  the  necessity  for 
putting  in  new  top-sides. 

There  is  nothing  in  the  view  we  take  of  this  case  which  at  all 
conflicts  with  the  case  which  was  cited  from  the  American  Courts. 
In  that  case,  Mr.  Justice  Pobtbb,  in  giving  the  opinion  of  the  Court, 
is  reported  to  have  said :  ''  We  apprehend  the  rule  to  be,  that,  in 
case  an  injury  is  received  by  an  old  decayed  vessel,  which,  inde- 
pendently of  the  accident,  might  have  run  for  some  time,  if  the 
repairs  cannot  be  put  on  her  in  such  a  manner  that  the  unsound 
part  can  be  used  as  formerly,  without  an  expense  equal  to  half 
the  value,  or,  in  other  words,  where  the  injury  which,  the 
r  •369  ]  insurers  are  obliged  *to  make  good  is  the  cause  of  the  decayed 
parts  requiring  repairs ;  that  then  the  insurers  may  abandon'*  (i). 
We  are,  therefore,  of  opinion  that  the  verdict  in  this  case  is  right, 
and  that  the  rule  for  a  new  trial  should  be  discharged. 

Hide  discharged. 

(1)  See  Hyde  v.  The  Louisiana  State      I  Martin,  N.  S.  410.   Cited  in  2  Phillip* 
Insurance    Companf/,    3    Mason,    27  ;      on  Insurance,  2nd  ed.  p.  281. 
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MUTTON  AND  Anothkr  v.  YOUNG.  i847. 

(4  C.  B.  371—375 ;  S.  C.  16  L.  J.  C.  P.  165 ;  11  Jur.  414.)  '      ^^' 

On  the  16tli  of  January,  1847,  the  sheriff  seized  certain  goods  and  [  ^^1  ] 
moneys  of  the  defendant  under  a  testatum  fi»  /a.,  the  net  proceeds  of  which 
he  handed  over  to  the  plaintiffs  in  part  satisfaction  of  their  judgment.  He 
at  the  same  time  seized  certain  bills  of  exchange  and  a  promissory  note, 
which,  not  being  due,  he  retained.  On  the  3rd  of  February,  he  received 
notice  that  tifiat  in  bankruptcy  had  issued  against  the  defendant.  On  the 
4th,  he  was  ruled  to  return  the  writ ;  and,  on  the  11th,  he  returned  what 
he  had  done  under  the  writ.  On  the  18th,  he  received  notice  that  assignees 
had  been  appointed ;  and  the  bills  and  note  were  then  claimed  on  their 
behalf.  After  some  negotiation  with  the  solicitor  to  the  Jiat,  the  sheriff 
took  out  an  interpleader  summons  on  the  29th  of  April :  Held,  that  he  had 
by  his  laches  disentitled  himself  to  relief. 

On  the  16th  of  January  last,  the  Sheriff  of  Kent  seized,  under  a 
writ  of  testatum  Ji.  fa.  indorsed  to  levy  1,0122.  8«.,  goods  belonging 
to  the  defendant  which  sold  for  2002.  16^.  He  at  the  same  time 
seized  cash  and  bank-notes,  the  property  of  the  defendant,  to  the 
amount  of  432.  10«.  6^.  The  balance,  after  deducting  ISZ.  88.,  the 
expenses  of  levy  and  sale,  and  sheriff's  poundage,  was  paid  to  the 
plaintiffs  in  part  satisfaction  of  the  judgment. 

The  sheriff  also  seized  certain  bills  of  exchange  and  a  promissory 
note  belonging  to  the  defendant,  amounting  in  the  aggregate  to 
762Z.  178.  4^^.     These,  not  being  due,  he  retained. 

On  the  8rd  of  February,  the  sheriff  received  notice  that  a  fiat  had 
issued  against  the  defendant,  under  which  he  had  been  duly  declared 
a  bankrupt,  and  requiring  him  ''  not  to  pay  over,  transfer,  assign, 
or  otherwise  part  *with  the  possession  of  any  money,  bank-notes,  [  *872 } 
bills  of  exchange,  promissory  notes,  or  other  securities  for  money, 
goods,  chattels,  or  effects  levied  by  him  under  any  writ  or  writs  of 
Ji.fa.  issued  against  the  defendant,  or  which  might  have  come  to, 
or  should  then  be  in,  his  custody  or  possession." 

On  the  4th  of  February,  the  sheriff  was  ruled  to  return  the  writ ; 
and,  on  the  11th,  he  returned  what  had  been  done  under  it. 

On  the  17th  of  February,  the  under-sheriff  received  notice  from 
the  solicitor  to  the^a^  that  assignees  had  been  chosen  on  the  pre- 
ceding day ;  and  he  was  thereby  required  to  account  for  and  hand 
over  to  them  ''  all  moneys,  bank-notes,  bills  of  exchange,  promissory 
notes,  or  other  securities  for  money,  property,  or  effects  levied  under 
any  writ  or  writs  of  ^.  fa.  issued  against  the  defendant,  and  remain- 
ing in  the  possession  or  under  the  control  of  the  sheriff,  at  the  time 
of  the  issuing  of  the  fiat.** 

On  the  19th  of  February,  the  agent  of  the  sheriff  in  London  was 
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Mutton  instructed  by  the  under-sheriff  to  apply  for  an  interpleader  order ; 
Young.  ^^^  ^^®  application  was  deferred,  at  the  request  of  the  solicitor  to 
the  fiat,  in  order  to  give  the  assignees  an  opportunity  of  investi- 
gating the  conduct  and  transactions  of  the  bankrupt,  and  of 
inquiring  further  as  to  the  validity  of  their  claim. 

On  the  16th  of  March,  the  sheriff  received  a  notice  from  one  of 
the  execution-creditors,  desiring  him  not  to  indorse  or  deliver  to  bis 
co-plaintiff  any  of  the  bills  or  promissory  notes  or  money  seized  or 
received  by  him,  and  requiring  him  to  pay  over  to  the  applicant  a 
moiety  of  such  moneys,  &c. 

On  the  19th  of  April,  the  London  agent  received  fresh  instructions 
from  the  under-sheriff  to  interplead.  Some  further  co&municatioD 
took  place  between  the  agent  and  the  assignees,  and  ultimately,  on 
the  29th  of  April,  an  interpleader  summons  was  taken  out ;  which 
[  *S73  ]  summons  was  attended  by  the  respective  parties,  before  *Maule,  J., 
on  the  6th  of  May,  when  it  was  objected,  on  the  part  of  the  plaintiffs, 
that  the  sheriff  had,  by  his  laches,  forfeited  his  right  to  relief  under 
the  Interpleader  Act,  and  that  he  had  by  his  conduct  materially 
prejudiced  the  position  of  the  execution-creditors. 

The  learned  Judge  yielded  to  the  objection,  and  dismissed  the 
summons. 

CoiLch,  on  behalf  of  the  sheriff,  now  moved  for  a  rule  to  the 
like  effect : 

The  sheriff  has  been  guilty  of  no  laches ;  the  6th  section  of  the 
1  &  2  Will.  lY.  c.  58,  expressly  authorises  the  application  for  an  inter- 
pleader to  be  made  either  before  or  after  the  return  of  the  writ  (i). 

(Wilde,  Ch.  J. :  The  complaint  is,  that,  by  not  selling  the  bills 
and  promissory  note,  the  plaintiffs  are  prevented  from  having  the 
fruits  of  their  execution,  which  could  not  have  been  impeached  if 
the  sheriff  had  done  his  duty  promptly.) 

The  sheriff  was  not  bound  to  sell  the  bills :  he  was  perfectly  justi- 
fied in  holding  them  till  maturity. 

(Wilde,  Ch.  J. :  They  are  goods  and  chattels  (2).  It  is  the 
sheriff's  duty  to  turn  into  money  with  all  convenient  speed  what- 
ever is  capable  of  being  so  converted.) 

(I)  See  now  E.  S.  C.  Ord.  LVII.  or  value  of  any  such  goods  or  chattels." 

r-  1  (6)»  **  goods  or  chattels  taken  or  — J.  G.  P. 

intended  to  be  taken    in    execution  (2)  Vide  Bullock  y.  Dodds,  20  B.  R 

under  any  process  or  to  the  proceeds  420  (2  B.  &  Aid.  258,  273). 
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The  statute  1  &  2  Vict.  c.  110,  s.  12,  which  enables  the  sheriff  to  seize      Mutton 
money  and  bills,  enables  him  to  sue  on  the  bills,  but  not  to  sell.    *    *      Youno. 

(Cresswell,  J. :  If  the  sheriff  has  done  his  duty,  he  is  in  no  danger.       [  375  ] 
I  think  we  ought  not  to  do  any  thing  to  prejudice  the  plaintiffs'  right.) 

Wilde,  Ch.  J. : 

The  sheriff's  proper  course,  when  he  received  notice  of  the  fiat, 
was,  to  move  to  enlarge  the  time  for  returning  the  writ.  Instead 
of  doing  so.  having  received  notice  of  the  fiat  on  the  3rd  of 
February,  he  waits  until  the  11th,  and  then  returns  that  he  has 
seized  and  sold  certain  goods,  chattels,  and  moneys  of  the  defen- 
dant, and  has  handed  the  proceeds  to  the  plaintiffs ;  and  that  he 
has  also*  taken  bills  of  exchange  and  a  promissory  note,  which 
are  not  yet  due,  but  remain  in  his  custody ;  and  that  the  defen- 
dant has  no  goods,  &c.,  in  his  bailiwick  whereof  he  could  cause 
the  residue  of  the  damages  to  be  levied.  Having  done  this,  he 
enters  into  a  negotiation,  not  with  the  plaintiffs,  but  with  the  . 
assignees :  and,  at  the  solicitation  of  the  assignees,  he  waits  for 
two  months  without  taking  any  step ;  and,  it  is  not  until  the  29th 
of  April  that  he  applies  for  the  benefit  of  the  Interpleader  Act. 
Independently  of  the  first  default,  it  seems  to  me  that  a  sheriff 
who  delays  his  application  at  the  request  and  for  the  interest  of  one 
of  the  parties,  places  himself  out  of  the  protection  of  the  Act.  If 
we  were  to  allow  the  sheriff  to  interplead  in  this  case,  we  should  be 
holding  out  a  premium  to  irregularities  and  sinister  dealings  on 
the  part  of  his  officers.  Nothing  can  be  more  important  to  an 
execution-creditor  than  prompt  and  diligent  proceeding  on  the  part 
of  the  sheriff  against  a  debtor  who  is  subject  to  the  bankrupt  laws. 

The  rest  of  the  Court  concurring, 


Rule  discharged. 


CUNDELL  AND  Another  v.  DAWSON  (1).  i847. 

May  S. 
(4  C.  B.  376—403 ;  8.  C.  17  L.  J.  C.  P.  311  ;  11  Jur.  634.)  _ 

A  contract  entered  into  in  contravention  of  a   statutory   proviBion,         [  ^^^  1 
whether  the  prohibition  is  express,  or  is  implied  from  the  imposition  of  a 
penalty,  will  not  support  an  action. 

Debt,  for  goods  sold  and  delivered,  and  for  money  found  due 
upon  an  account  stated. 

(1)  This  case  was  decided  upon  the  Measures  Act,  1889  (52  &  53  Vict.  c.  21), 
Act  1  ft  2  Vict.  c.  ci.  {see  post,  p.  624],  ss.  20  and  21,  and  as  to  suing  for  penal- 
applicable  to  London.  Compare  the  ties  see  Smith  v.  Wood  (1889)  24  Q.  B. 
similar  provisious  in  the  Weights  and      Div.  23,  59  L.  J.  Q.  B.  5. — J.  G.  P. 
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CuHDELL  Pleas  :  first,  Never  indebted ;  secondly,  payment ;  ^thirdly,  to  the 
dawbov.  fi^st  count,  that  the  goods  in  the  said  first  count  mentioned  to  have 
f  *377  ]  been  sold  and  delivered  by  the  plaintiffs  to  the  defendant  as  therein 
mentioned,  ^ere,  divers  quantities  of  coals  by  the  defendant  par- 
chased  of  the  plaintiffs,  and  by  the  plaintiffs  sold  and  delivered  to 
the  defendant,  on  divers  days  and  times,  and  that  the  said  sum  of 
502.  in  the  said  first  count  mentioned,  wherein  the  plaintiffs  allege 
the  defendant  was  indebted  to  them,  was  and  is  for  the  price  and 
value  of  the  said  quantities  of  coals  so  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  as  aforesaid,  and  not  otherwise,  or  for 
any  other  goods  of  any  other  kind  or  description  whatsoever ;  that 
the  said  quantities  of  coal  were  respectively  delivered  by  the 
plaintiffs  to  the  defendant  after  sixty  days  after  the  passing  of  a 
certain  Act  of  Parliament  made  and  passed  in  a  certain  session  of 
Parliament  holden  in  the  1st  and  2nd  years  of  the  reign  of  Her 
Majesty,  Queen  Victoria,  intituled  ''An  Act  to  continue  for  seven 
years  an  Act  for  regulating  the  vend  and  delivery  of  coals  in  London 
and  Westminster,  and  in  certain  parts  of  the  adjacent  counties"  (i), 
to  wit,  on  the  Ist  of  June,  1848,  and  on  diversother  days  and 
times  between  that  day  and  the  1st  of  June,  1844,  and  before  the 
commencement  of  this  suit;  that  each  of  the  said  quantities  of 
coal  so  delivered  by  the  plaintiffs  to  the  defendant  as  aforesaid, 
on  the  days  and  times  aforesaid,  at  the  respective  times  of 
the  sales  and  of  the  said  deliveries  thereof  to  the  defendant  as 
aforesaid,  respectively  exceeded  in  weight  560  lbs.,  and  that  eaeh 
of  the  said  quantities  of  coals  were  (was)  respectively  so  delivered 
as  aforesaid  by  the  plaintiffs  to  the  defendant,  within  the  city  of 
London,  by  and  in  divers,  to  wit,  two  carts  and  two  waggons ;  that 
the  plaintiffs  were  the  sellers  of  each  and  every  of  the  said  quanti- 
[  *378  ]  ties  of  the  said  coals  so  sold  *and  delivered  to  the  defendant  as 
aforesaid  ;  and  that  the  plaintiffs,  so  being  the  sellers  of  the  said 
quantities  of  the  said  coals,  did  not  deliver,  or  cause  to  be  delivered 
to  the  defendant,  he  the  defendant  being  the  purchaser  of  each  and 
every  of  the  said  quantities  of  coals,  or  to  his,  the  defendant*8, 
agent  or  agents,  or  servant  or  servants,  immediately  on  the  arrival 
of  the  said  carts  and  waggons  in  which  each  of  such  quantities 
were  respectively  sent,  and  before  any  of  such  quantities  of  coals 
were  unloaded,  a  paper  or  ticket  with  each  of  the  said  quantities  of 
coals,  or  with  any  or  either  of  them,  according  to  the  form  in 
Schedule  (A.)  to  the  said  Act  annexed,  respectively  signed  by  the 

(1)  1  &  2  Vict  c.  ci. 
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plaintiffs,  the  sellers  of  the  said  qaantities  of  coals,  with  their  Citndbll 
names  in  words  at  fall  length,  according  to  the  form  and  effect  of  dawbon. 
the  said  statute,  but  wholly  neglected  so  to  do,  contrary  to  the  said 
statute ;  and  that  he  the  defendant,  at  the  times  of  the  said  sales 
and  of  the  said  deliveries  of  the  said  coals  to  him  as  aforesaid,  was 
not  a  seller  of  or  dealer  in  coals,  nor  did  he  the  defendant  purchase 
the  same,  or  any  part  thereof,  at  the  coal-market.    Verification. 

The  plaintiff  demurred  specially  to  the  third  plea,  assigning  for 
causes,  that  it  was  pleaded  to  the  whole  of  the  first  count,  which 
was  admitted  by  the  plea  to  be  founded  upon  several  distinct  sales 
and  several  distinct  deliveries  of  coals  at  several  distinct  times,  and 
yet  the  defendant  in  and  by  the  plea  pretended  that  the  whole  of 
the  said  sales  and  deliveries  were  illegal  and  void,  because  the 
plaintiffs  did  not  immediately  on  the  arrival  of  the  said  carts  and 
waggons,  and  before  any  of  the  said  quantities  of  coals  were  unloaded, 
deliver  to  the  defendant  a  paper  or  ticket,  according  to  the  form  in 
the  schedule  to  the  said  Act  annexed ;  and  the  defendant  thereby 
sought  to  avoid  all  the  sales  and  deliveries  of  the  said  coals,  and 
all  the  contracts  upon  which  the  plaintiffs  had  declared  in  their 
first  count,  because  they  *did  not  comply  with  the  enactment  of  the  [  *379  ] 
statute  upon  the  first  delivery  of  the  said  coals ;  and  it  was  consis  - 
tent  with  the  plea,  that  the  plaintiffs,  on  the  second  and  every 
subsequent  occasion,  did  deliver  a  paper  and  ticket  as  required 
by  the  said  statute;  and  the  plea,  being  bad  in  part,  was  bad 
altogether ;  that  the  plea  was  uncertain  and  repugnant,  in  this,  to 
wit,  that  it  was  therein  alleged  that  the  plaintiffs  did  not,  imme- 
diately on  the  arrival  of  the  said  carts  and  waggons,  and  before  the 
unloading  of  any  of  the  said  quantities  of  coals,  deliver  a  paper  or 
ticket,  and  the  non-delivery  of  the  paper  and  ticket  which  the 
defendant  there  alleged,  was  a  non-delivery  after  all  the  carts  and 
waggons  had  arrived,  and  before  any  of  the  coals  were  unloaded  ; 
and,  as  it  appeared  that  the  said  coals  were  delivered  at  different 
times,  some  of  the  coals  must  have  been  unloaded  before  all  the  said 
carts  and  waggons  had  arrived ;  that  the  plea  was  further  uncertain, 
in  this,  to  wit,  that  it  did  not  appear  thereby  whether  the  defen- 
dant meant  that  no  paper  or  ticket  was  delivered,  or  that  an  informal 
paper  and  ticket  was  delivered  with  the  said  coals,  and  the  plea  by 
argument  and  inference  admitted  that  a  paper  and  ticket  was 
delivered  with  the  said  quantities  of  coals,  but  that  such  paper  or 
ticket  was  not  signed  by  the  plaintiffs,  the  sellers  thereof,  with  their 
names  in  words  at  full  length ;  that  the  said  Act  of  Parliament  in  the 
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CuHDBLL      plea  mentioned  did  not  require  that  any  such  paper  or  ticket  should  be 

Dawson,      delivered  with  coals,  as  the  paper  and  ticket  in  the  plea  mentioned — and 

that  it  did  not  appear  that  the  defendant  ever  returned  or  offered  to 

return  to  the  plaintiffs,  or  was  ready  to  return  to  them,  the  said  coals. 

Joinder  in  demurrer. 

Unthank  (with  whom  was  Byles,  Serjt.),  in   support   of   the 
demurrer : 

This  plea  is  framed  upon  the  8rd  section  of  the  1  &  2  Vict.  c.  ci., 
[  «38o  1  which  enacts,  ''  that,  *with  any  quantity  of  coals  exceeding  560  lbs. 
delivered  by  any  cart,  waggon,  or  other  carriage,  within  the  cities 
of  London  and  Westminster,  or  within  the  distance  of  twenty -five 
miles  from  the  general  post-ofiice,  the  seller  or  sellers  thereof  shall 
deliver,  or  cause  to  be  delivered,  to  the  purchaser  or  purchasers 
thereof,  or  to  his,  her,  or  their  agent  or  agents,  or  servant  or 
servants,  immediately  on  the  arrival  of  the  cart,  waggon,  or  other 
carriage  in  which  such  coals  shall  be  sent,  and  before  any  of  such 
coals  shall  be  unloaded,  a  paper  or  ticket,  according  to  the  form  in 
Schedule  A.  to  this  Act  annexed ;  and,  in  case  any  such  seller  or 
[  *88i  ]  sellers  do  *not  deliver  or  cause  to  be  delivered  such  paper  or  ticket 
as  aforesaid  to  the  purchaser  or  purchasers  of  such  coals,  or  to  his, 
her,  or  their  agent  or  agents,  or  servant  or  servants,  before  any  part 
of  such  coals  are  unloaded,  every  such  seller  shall,  for  every  such 
offence,  forfeit  and  pay  any  sum  not  exceeding  20L ;  and,  in  case 
the  carman,  driver  of,  or  other  person  attending,  any  such  cart» 
waggon,  or  other  carriage  laden  with  any  such  coals,  to  whom  any 
such  paper  or  ticket  shall  have  been  given  by  or  by  the  orders  of 
the  seller,  in  order  to  be  delivered  to  the  purchaser,  shall  (having 
so  first  received  the  same  from  the  seller  or  any  person  by  the 
direction  of  the  seller)  refuse  or  neglect  to  deliver  such  paper  or 
ticket  to  the  purchaser  or  purchasers  of  such  coals,  or  to  his,  her, 
or  their  agent  or  agents,  or  servant  or  servants,  before  any  part  of 
such  coals  shall  be  unloaded,  such  carman,  driver,  or  other  person 
so  offending,  shall,  for  every  such  offence,  forfeit  and  pay  any  smn 
not  exceeding  20/. :  provided  always,  that  coals  delivered  to  any 
seller  or  dealer  in  coals,  or  to  any  person  or  persons  purchasing 
the  same  at  the  coal-market,  may  be  delivered  without  any  such 
paper  or  ticket."  [He  cited  Swan  v,  Blair  {i),  Wetherell  v.  Jones  {ts)^ 
and  Ai'mstrong  v.  Lewis  {Z)J\ 

(1)  39  E.  R.  778  (3  CL  &  FiD.  610).  (3)  41  B,  E.  10  (2  Cr.  &  M.  274  ;  4 

(2)  3  B.  &  Ad.  221.  Moo.  &  Sc.  1). 
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(Wilde,  Gh.  J. :  That  was  a  totally  dififerent  question.    It  was     Cundbll 
there  contended  at  Nisi  Prius,  that  the  contract  was  usurious — a     dawbok. 
mere  colourable  contract  of  partnership.    It  was  also  insisted,  that,       [  884  ] 
assuming  the  deed  to  constitute  a  partnership,  it  was  illegal  and 
void,  being  in  express  violation  of  the  statutes  regulating  the  trade 
of  pawnbrokers.     The  Court,  however,  held  that  the  deed  was  not 
void,  but  that  a  legal  partnership  existed,  although  the  parties 
might  have  incurred  penalties  by  carrying  on  the  trade  in  an 
illegal  manner.    That  decision  by  no  means  justifies  the  conclusion 
you  seek  to  draw  from  it — that  Warner,  the  secret  partner,  m^ght 
recover  in  respect  of  contracts  made  in  the  course  of  the  trade  so 
illegally  carried  on.     Besides,  the  Master  of  the  Bolls  was  not 
satisfied  with  the  judgment.) 

As  far  as  it  goes,  it  is  a  distinct  decision  that  the  debt  was  a  sub- 
sisting debt;  and  that  the  non-observance  of  the  formalities 
prescribed  by  the  statute,  in  order  to  avoid  the  contract,  must 
have  been  contemplated  at  the  time. 

(V.  Williams,  J. :  The  question  here  is,  whether  a  thing  done  in 
violation  of  a  provision  enacted  for  the  protection  of  the  buyer,  can 
form  a  good  consideration  for  the  promise  laid.) 

In  Fergusson  v.  Norman{i),  it  was  held  that  a  pawnbroker  who,  in 

taking  pledges,  omits  to  pursue  the  course  required  by  the  89  &  40 

Geo.  III.  c.  99,  s.  6,  acquires  no  property  in  the  pledges,  and  *cannot       [  *3S6  ] 

maintain  a  lien  on  them  against  the  assignees  of  a  pawner  who 

afterwards  becomes  bankrupt.    This  action  is  founded  upon  ah 

executed  consideration.     It  does  not  appear  from  this  record  with 

requisite  certainty  that  the  vendor  has  committed  any  offence  :  for 

any  thing  that  appears,  the  carman  may  have  been  furnished  with 

a  proper  ticket.    By  the  2nd  section  of  the  6  &  6  Will.  IV.  c.  19, 

masters  of  vessels  belonging  to  British  subjects  are  prohibited  from 

carrying  to  sea  on  any  voyage  any  seaman,  without  first  signing 

the  ship's  articles:  and  this  Court,  in  Redmond  v.  Smith (2),  held 

that  a  contract  of  insurance  upon  a  voyage  made  in  breach  of 

these  regulations,  was  not  therefore  void. 

(Wilde,  Ch.  J. :  In  Hinckley  v.  Walton  (3),  a  ship  sailed  from  the       1 386  ] 
Downs  for  Portsmouth  without  the  owners  having  given  a  bond 

(1)  50  B.  H.  613  (5  Bing.  N.  C.  76;      8  Scott,  N.  B.  250). 
6  Scott,  794).  (3)  3  Taunt.  131. 

(2)  66  B.  B.  734  (7  Man.  &  G.  457 ; 

E.R. — VOL.  LXxn.  40 
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GuimoLL     conditioned  not  to  depart  without  convoy,  as  required  by  the  43 

DAW80K.     Greo.  III.  c.  57,  B.  5,  intending  either  to  join  convoy  at  Portsmouth,  or 

to  complete  her  crew,  so  as  to  avail  herself  of  a  conditional  licence 

she  had  obtained  for  sailing  without  convoy ;  and  it  was  held  that 

the  voyage  was  illegal.) 

That  proceeded  upon  the  ground  of  public  policy. 

(WiiiDB,  Ch.  J.:  In  Carman  v.  Bryce(i)^  the  Court  took  a  dis- 
tinction between  mere  fiscal  regulations  and  a  prohibition  of  the 
contract.) 

That  distinction  has  now  been  overruled.  [He  cited  Smith  v. 
[389]  Mawhood{2),  Law  v.  Hod8on{3),  and  Forater  v.  Taylor (4).]  The 
entire  judgment  [in  the  last  cited  case]  proceeds  upon  the  illegality 
of  the  contract :  the  plaintiff  must  have  known  that  he  was 
delivering  the  butter  in  illegal  casks. 

(V.  Williams,  J. :  Suppose  the  coals  here  were  to  be  delivered 
upon  an  executory  contract,  would  not  the  law  imply  a  delivery 
according  to  the  statute  ?) 

Probably  it  would. 

(Wilde,  Gh.  J. :  LUUs  v.  Poole  (6)  is  rather  a  strong  authority 
against  you.  The  47  Geo.  III.  c.  68,  a  statute  passed  for  the  same 
object  as  the  statute  now  under  consideration,  recited  that  the  several 
Acts  then  in  force  for  regulating  the  vend  and  delivery  of  coals,  had 
been  found  insufficient  to  prevent  the  commission  of  frauds  in  the 
vend  and  delivery  of  such  coals,  and  that  it  would  tend  greatly  to 
facilitate  the  execution  of  the  purposes  intended  by  the  said  Acts, 
if  the  same  were  repealed,  and  further  and  better  provisions  made 
for  those  purposes ;  and  then,  by  s.  118,  enacted  that  the  vender  of 
coals  sold  and  sent  as  and  for  wharf-measure,  from  any  ship,  &c, 
or  from  any  wharf,  &c.,  and  to  be  delivered  to  the  purchaser  thereof 
from  any  cart,  &c.,  should  deliver  a  printed  ticket,  and  the  carman 
or  driver  should  deliver  the  same  to  the  purchaser,  or  his  servants, 
before  any  part  of  the  coals  should  be  delivered  therefrom  :  it  then 
gave  the  form  of  the  vender's  ticket,  which  was  required  to  contain 

(1)  22  B.  B.  342  (3  B.  &  Aid.  179).  (4)  39  B.  B.  698  (5  B.  ft  Ad.  887  ; 

(2)  69  B.  B.  724  (14  M.  &  W.  452).  3  Nev.  &  M.  241). 

(3)  10  B.  B.  513  (11  East,  300;  2  (5)  32  B.  B.  630  (9  B.  &  C.  192). 
Camp.  147). 
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the  number  of  sacks,  the  name  of  the  coals  sent,  &c.,  the  *name  of     Ouvdill 
the  vender,  and  the  name  of  the  labouring  meter ;  and  it  subjected      D^waov. 
any  vender  of  coals  who  should  omit  to  deliver  such  ticket,  to  a       [  *390  ] 
penalty  of  201.    The  Goubt  held,  upon  the  authority  of  Law  v. 
Hodfton,  that  the  Act  made  it  imperative  on  the  vender  of  coals  to 
deliver  a  vender's  ticket  signed  by  the  meter ;  and  that,  the  Act 
having  been  passed  to  protect  the  buyer  against  the  frauds  of  the 
seller,  a  vender  of  coals  who  had  delivered  a  vender's  ticket  to  the 
purchaser,  which  was  not  signed  by  the  meter,  could  not  recover 
the  price  of  the  coals  from  such  purchaser.) 

That  case  is  virtually  overruled  by  Wetherell  v.  Jones  :  the  Judges 
evidently  abstained  from  adverting  to  it  in  the  last-mentioned  case, 
because  it  was  so  unsatisfactory.  Besides,  there  there  was  an  act 
of  commission — a  fraud  intentionally  perpetrated  by  the  vender,  in 
giving  a  false  description  of  the  coals. 

(Cbbsswell,  J. :  The  decision  proceeds  on  the  ground  of  the 
non-delivery  of  the  ticket.) 

The  protection  of  the  purchaser  under  the  47  Geo.  III.  c.  68,  was 
much  greater  than  that  afforded  by  the  1  &  2  Vict.  c.  ci.  The 
ticket  was  formerly  required  to  be  signed  both  by  the  vender  and 
the  meter. 

(Wilde,  Gh.  J.:  The  ticket  remains  the  same;  the  weighing 
machine  is  merely  substituted  for  the  meter.  The  real  question 
is,  whether  an  implied  promise  can  arise  out  of  a  delivery  that 
subjects  the  vender  to  a  penalty.) 

It  must  be  conceded  that  no  case  can  be  found  affirming  that 
proposition. 

[He  then  argued  that  the  plea  was  bad  in  form.] 

DowUng,  Serjt.,  contra :  [  398  ] 

The  plea  is  good  in  substance  and  in  form.  Although  the 
breach  of  mere  revenue  regulations  tending  to  insure  the  due 
payment  *of  duties  imposed  upon  the  manufacture  of  an  excisable  [  *394  ] 
article,  does  not  render  the  trade  itself  illegal,  so  as  to  incapacitate 
the  manufacturer  from  recovering  the  price  of  such  article,  or  from 
suing  upon  a  guarantee  given  for  the  due  payment  thereof ;  yet  it 
is  clear,  from  all  the  authorities,  that,  wherever  a  statute  imposes 
a  penalty  for  the  non-compliance  with  a  condition  precedent,  a 

40—2 
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CuiTDBLL     prohibition  is  implied,  and  no  contract  upon  which  such  prohibition 
Dawnoh.     attaches  can  be  enforced  in  a  court  of  law.    [He  cited  Ty9on  v. 
Thomas  (i)   and   Cope  v.  Rowlands  (2).]      The   only  qnestion  is, 
whether  the  statute  means  to  prohibit  the  contract. 

(Wilde,  Gh.  J. :  The  inclination  of  the  Court,  as  at  present 
advised,  is,  that  the  omission  to  deliver  a  ticket  precludes  the 
plaintiffs  from  recovering  the  price  of  the  coals.  But,  considering 
[  *395  ]  the  diversity  of  dicta  and  decisions  *upon  the  subject,  and  par- 
ticularly that  of  Lord  Tentbrden,  in  WethereU  v.  Jones^  we  will  not 
pronounce  any  judgment  without  taking  an  opportunity  to  look 
into  the  cases  more  carefully.  If  we  should  entertain  any  doubt, 
we  will  hear  you  again  upon  the  main  point.  At  present  you  may 
confine  your  attention  to  the  formal  objections.) 

[He  then  argued  that  the  plea  was  good  in  form.] 

[  396  ]  Unthank,  in  reply.     ♦     ♦    ♦ 

Cwr.  adv.  vuU. 

Wilde,  Gh.  J.,  now  delivered  the  judgment  of  the  Coubt  : 

In  this  case  the  plaintiffs  have  declared  in  indebitattis  assumpnt 
for  goods  sold  and  delivered,  to  which  declaration  the  defendant 
has  pleaded,  in  substance,  that  the  goods  mentioned  in  the  declara- 
tion, were  certain  quantities  of  coals  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  on  divers  days  and  times,  and  that  the 
said  quantities  of  coals  were  respectively  so  delivered  in  quantities 
exceeding  in  weight  560  lbs.  each,  and  that  each  of  the  same 
quantities  was  respectively  so  delivered  within  the  city  of  London 
in  divers,  to  wit,  two  carts  and  two  waggons,  and  that  the  plaintiffs, 
being  such  sellers,  did  not  deliver,  or  cause  to  be  delivered,  to  the 
[  ^897  ]  defendant,  or  any  one  on  his  behalf,  immediately  *on  the  arrival 
of  the  said  carts  and  waggons,  and  before  any  such  quantities  of 
coals  were  unloaded,  a  ticket,  according  to  the  form  of  the  statute 
of  1  &  2  Vict.  c.  ci.  signed  by  the  plaintiffs,  as  required  by  the  said 
statute,  and  that  the  defendant,  at  the  time  of  such  delivery,  was 
not  a  seller  of,  or  dealer  in,  coals,  nor  did  the  defendant  purchase 
the  same  at  the  coal-market. 

To  this  plea,  the  plaintiffs  specially  demurred,  and  assigned 
several  special  causes  of  demurrer,  which  will  be  presently  more 
particularly  adverted  to. 

The  main  and  general  question  which  arises  upon  this  demurrer, 

(1)  M«Clel.  &  Y.  119.  (2)  46  B.  E.  632  (2  M.  &  W.  157). 
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IB,  whether  the  plaintiffs  are  precluded  from  recovering  the  price  of  Cundhll 
the  coals  delivered  by  them  to  the  defendant,  by  reason  of  their  dawiiok. 
having  omitted,  previous  to  such  delivery  of  coals,  to  deliver  to  the 
defendant,  or  some  one  on  his  behalf,  a  ticket  referred  to  in  the 
statute,  stating  the  quantity  and  description  of  the  coals  about 
to  be  delivered :  and  this  question  depends  upon  the  construction 
and  effect  of  such  statute. 

This  declaration  is  not  framed  upon  a  special  contract,  but  upon 
the  promise  implied  by  law  from  the  sale  and  delivery  of  the  coals ; 
and  the  question,  therefore  is,  whether,  regard  being  had  to  the 
.  statute  referred  to,  and  to  the  omission  to  deliver  a  ticket  in  the 
form  mentioned  therein,  the  law  will  imply  a  promise  to  pay  for 
the  coals  so  delivered. 

The  statutes  which  have  given  rise  to  the  question  of  the  right 
to  recover  the  price  of  goods  by  sellers  or  venders  who  have  not 
complied  with  the  terms  of  such  statutes,  are  of  two  classes,  the 
one  class  of  statutes  having  for  their  object  the  raising  and  pro- 
tection of  the  revenue,  the  other  class  of  statutes  being  directed 
either  to  the  protection  of  buyers  and  consumers,  or  to  some  object 
of  public  policy.  The  present  case  arises  upon  a  statute  included 
ih  the  latter  class. 

The  statute  which  governs  the  present  case  is  the  *1  &  2  Vict.  [  *S98  ] 
c.  ci.,  intituled  "  An  Act  to  continue  for  seven  years  an  Act  (i)  for 
regulating  the  vend  and  delivery  of  coals  in  London  and  West- 
minster, and  in  certain  parts  of  the  adjacent  counties,"  continued 
by  the  8  &  9  Vict.  c.  ci.  There  had  been  some  previous  statutes 
passed  relating  to  the  same  subject  for  limited  periods;  one  of 
which  statutes  was  the  47  6eo«  III.  c.  Ixviii.  These  statutes  had 
somewhat  varied  from  each  other  in  regard  to  the  means  by  which 
the  same  general  object  was  sought  to  be  attained ;  but  the  legal 
effect  of  an  omission  to  comply  with  the  regulations  prescribed  in 
them  respectively,  must  be  the  same. 

It  is  obvious,  from  the  contents  of  the  statute,  that  its  provisions 
are  directed  to  the  purpose  before  mentioned,  viz.  to  secure  the 
purchasers  of  coals  from  fraud  in  respect  of  quantity  and  quality  of 
the  coals ;  and  that  the  delivery  of  the  ticket  is  required  as  a  part 
of  the  means  for  the  attainment  of  that  object:  and  that  such  was  the 
object  of  the  statute,  was  determined  in  the  case  of  Little  v.  Poole  (2). 

The  class  of  statutes  enacted  simply  for  the  security  of  the 
revenue,  do  not  apply  to  the  present  case ;  and  various  determina- 
(1)  1  &  2  Will.  IV.  c.  Ixxvi.  (2)  32  E.  E.  630  (9  B.  &  C.  192). 
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OiTKDELL     tions  which  are  contained  in  the  books  npon  the  constmction  of 
PAWBOK.     those  statutes,  and  the  effect  of   a   non-compliance  with  their 
enactments  by  the  seller  of  goods,  rest  npon  principles  not  applic- 
able to  the  present  case ;  and  therefore  it  will  not  be  necessary 
particularly  to  advert  to  them. 

The  decisions  of  cases  which  have  arisen  upon  the  class  of 

statutes  which  embrace  the  present  case,  all  recognize  the  same 

general  principle,  and  are  consistent  in  the  application  of  it.    The 

case  of  Little  v.  Poole,  before-mentioned,  was  an  action  for  the 

price  of  a  quantity  of  coals  which  had  been  sold  and  delivered  by 

[  *899  ]      *the  plaintiff  to  the  defendant ;  and  it  was  contended  that  the 

plaintiff  was  not  entitled  to  recover,  because  a  ticket  had  not  been 

delivered  with  the  coals,  as  required  by  the  then  existing  statute, 

47  Geo.  III.  c.  Ixviii.  s.  118.    Two  tickets  were  required,  under  that 

statute,  to  be  delivered ;  and  the  objection  was,  that  one  of  those 

tickets,  called  the  vender's  ticket,  had  not  been  signed  by  the  meter, 

nor  had  his  name  been  inserted  therein.     Upon  the  argument, 

a  rule  nisi  having  been  obtained  in  that  case  to  enter  a  nonsuit, 

the  various  cases  of  Law  v.  Hodson  (i),  Bensley  v.  Bignold  (2), 

Langton  v.  Hughes  (S),  and  Cannan  v.  Bryce{4),  were  cited  and 

considered ;  and  Lord  Tbntbrden,  in  giving  judgment,  said :  **  Thb 

regulations  prescribed  by  this  Act  of  Parliament  appear  to  be 

intended  to  prevent  fraud  in  the  vend  and  delivery  of  coals ;  and 

that,  for  that  purpose,  it  was  required  that  the  ticket  should  be 

signed  by  the  coal-meter ;  and  that,  as  the  ticket  was  not  signed 

as  required  for  that  purpose,  the  plaintiff,  the  seller  of  the  coals, 

was  not  entitled  to  recover."    Baylbt,  J.,  said  ''  the  case  fell  within 

the  principle  of  Law  v.  Hodson^  in  which  case  the  Court  held,  that, 

the  policy  of  the  Act  being  to  protect  the  buyer  against  the  seller, 

it  would  be  best  effected  by  holding  that  the  vender  could  not 

recover  the  value  of  the  bricks  which  had  been  delivered,  such 

bricks  having  been  less  than  the  statutable  size;  and  that  the 

object  of  the  Legislature  in  the  statute  then  in  question,  of  the 

47  Geo.  in.  c.  Ixviii.,  would  also  be  best  effected  by  holding  that  a 

seller  of  coals  could  not  recover  the  value  of  them,  where  he  had 

omitted  to  deliver  a  ticket  pursuant  to  the  statute."    Littlbdaui,  J., 

and  Parke,  J.,  recognised  the  same  principle,  and  a  nonsuit  was 

accordingly  entered. 

[  *400  ]  That  case  appears  to  the  Court  to  have  been  correctly  ^decided, 

(1)  10  B.  B.  513  (11  East,  300).       (3)  14  B.  B.  631  (1  M.  &  S.  693). 

(2)  24  B.  B.  401  (5  B.  &  Aid.  335).     (4)  22  B.  B.  342  (3  B.  &  Aid.  179). 
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and  to  be  directly  in  point  to  the  present,  and  that  it  must  govern     Cinn>BLL 
the  decision  of  it.      The  statute  of  1  &  2  Vict.  c.  ci.^  continued  by      daivvor. 
the  8  &  9  Vict.  c.  ci.,  has  precisely  the  same  object  in  view  as  the 
47  Geo.  in.   c.  68,  and   seeks   to    effect  it  by  similar  means, 
namely,  by  requiring  the  seller  to  deliver  to  the  buyer  a  ticket  in  a 
prescribed  form. 

The  judgment  in  Little  v.  Poole  is  consistent  with  the  cases  of 
Bensley  v.  Bignold,  Forster  v.  Taylor  (i),  Marchant  v.  Evans  (2),  Rex 
v.  Hie  Inhabitants  of  Oravesend  («),  Cope  v.  Rowlands  (4),  and,  we 
believe,  every  other  case  in  the  books  depending  upon  this  class  of 
statutes. 

We  are,  therefore,  of  opinion  that  the  plea  in  this  case,  if  well 
pleaded,  furnishes  a  legal  answer  to  the  declaration,  and  that  the 
judgment  of  the  Court  must  be  for  the  defendant. 

It  remains  to  be  considered  whether  the  defendant  has  well 
pleaded  this  matter  of  defence.  Various  objections  of  form  were 
taken  by  the  special  demurrer,  but  all  save  one  were  disposed  of 
during  the  argument.  The  objection  that  remained  for  considera- 
tion was,  that  the  plea  did  not  distinctly  aver  an  omission  by  the 
plaintiffs  to  deliver  a  ticket  before  the  unloading  of  each  quantity  of 
coals  exceeding  660  lbs.,  but  merely  negatived  the  delivery  of  a 
ticket  before  the  unloading  of  any  of  the  whole  quantities,  which,  it 
is  said,  is  consistent  with  an  omission  to  deliver  a  ticket  before  the 
unloading  of  the  first  quantity,  and  a  due  delivery  of  a  ticket  upon 
the  unloading  of  each  subsequent  quantity.  We  think,  however, 
it  is  averred  with  aufiScient  distinctness  that  there  was  an  omission 
to  deliver  a  ticket  upon  each  occasion.  The  terms  of  the  special 
demurrer,  as  far  as  regards  this  point,  are  as  follow  :  **'  that  the  [  *40i  ] 
plea  is  pleaded  to  the  whole  of  the  first  count  of  the  declaration, 
which  is  admitted  by  the  plea  to  be  founded  upon  several  distinct 
sales  and  several  distinct  deliveries  of  coals  at  several  distinct 
times,  and  yet  the  defendant,  in  and  by  the  said  pl^a,  pretends  that 
the  whole  of  the  said  sales  and  deliveries  are  illegal  and  void, 
because  the  plaintiffs  did  not,  immediately  on  the  arrival  of  the  said 
carts  and  waggons,  and  before  any  of  the  said  quantities  of  coals 
were  unloaded,  deliver  to  the  defendant  a  paper  or  ticket  according 
to  the  form  in  the  schedule  to  the  said  Act  annexed ;  and  the 
defendant  thereby  seeks  to  avoid  all  the  sales  and  deliveries  of  the 
said  coals,  and  all  the  contracts  which  the  plaintiffs  have  declared 

(1)  39  E.  E.  698  (6  B.  &  Ad.  887).  (3)  3  B.  &  Ad.  240. 

(2)  2  J.  B.  Moore,  14.  0)  *6  R-  S-  '^'^-  (2  M.  &  W.  149). 
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GuHDBLL  in  the  first  count,  because  they  did  not  comply  with  the  enactment 
Dawbon.  of  the  statute,  upon  the  first  delivery  of  the  said  coals,  and  it  is  con- 
sistent with  the  said  plea,  that  the  plaintiffs,  on  the  second  and 
every  subsequent  occasion,  did  deliver  a  paper  and  ticket  as  required 
by  the  statute;  and  that  the  plea,  being  bad  in  part,  is  bad 
altogether/'  Such  being  the  form  of  the  special  demurrer,  let  us 
see  how  it  applies  itself  to  the  language  of  the  plea,  which  states 
"  that  each  of  the  said  quantities  of  coals  so  delivered  by  the 
plaintiffs  to  the  defendant  as  aforesaid,  on  the  days  and  times 
aforesaid,  at  the  respective  times  of  the  sales  and  of  the  said 
deliveries  thereof  to  the  defendant  as  aforesaid,  respectively  exceeded 
in  weight  560  lbs.,  and  that  each  of  the  said  quantities  of  coals  was 
respectively  so  delivered  as  aforesaid  by  the  plaintiffs  to  the 
defendant  within  the  city  of  London,  by  and  in  divers,  to  wit,  two 
carts  and  two  waggons ;  that  the  plaintiffs  were  the  sellers  of  each 
and  every  of  the  said  quantities  of  the  said  coals  so  sold  and 
delivered  to  the  defendant  as  aforesaid ;  and  that  the  plaintiffs,  so 
being  the  sellers  of  the  said  quantities  of  the  said  coals,  did  not 
[  *^2  ]  deliver  or  cause  to  be  delivered  to  the  defendant  *(he  the  defendant 
being  the  purchaser  of  each  and  every  of  the  said  quantities  of 
coals),  or  to  his  the  defendant's  agent  or  agents,  or  servant  or 
servants,  immediately  on  the  arrival  of  the  said  carts  and  waggons 
in  which  each  of  such  quantities  of  coals  was  respectively  sent, 
and  before  any  of  such  quantities  of  coals  were  unloaded,  a  paper  or 
ticket  with  each  of  the  said  quantities  of  coals,  nor  with  any  or 
either  of  them,  according  to  the  form  in  Schedule  A.  to  the  said  Act 
annexed,  respectively  signed  by  the  plaintiffs,  the  sellers  of  the  said 
quantities  of  coals,  with  their  names  in  words  at  full  length,  accord- 
ing to  the  form  of  the  said  statute,  but  wholly  neglected  so  to  do, 
contrary  to  the  said  statute  :  "  and  the  plea  further  avers,  "  that  he, 
the  defendant,  at  the  times  of  the  said  sales  and  of  the  said  deliveries 
of  the  said  coals  to  him  as  aforesaid,  was  not  a  seller  of,  or  dealer  in, 
coals,  nor  did  he  the  defendant  purchase  the  same,  or  any  part 
thereof,  at  the  coal-market."  Now,  in  considering  whether  or  not 
the  objection  urged  to  this  plea,  is  well  founded,  it  is  material  to 
attend  to  the  language  of  the  earlier  part  of  it :  and  we  think  it  will 
be  found  in  that  part  of  the  plea  that  the  deliveries  are  so  severed 
as  to  make  the  subsequent  allegation  of  the  plaintiffs'  omission  to 
deliver  a  ticket  in  respect  of  each  delivery  sufficiently  distinct.  It 
alleges  that  ''each  of  the  said  quantities  of  coals  so  delivered  by  the 
plaintiffs  to  the  defendant  as  aforesaid,  on  the  days  and  times  afore- 
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said,  at  the  respective  times  of  the  said  deliveries  thereof  to  the  Gundsll 
defendant  as  aforesaid,  respectively  exceeded  in  weight  560  lbs.,  dawsok. 
and  that  each  of  the  said  quantities  of  coals  (that  is,  each  of  the 
said  quantities  respectively  exceeding  in  weight  560  lbs.)  was  delivered 
in  two  carts  and  two  waggons ;  "  and  that  the  plaintiffs  being  the 
sellers, ''  did  not  deliver,  or  cause  to  be  delivered,  to  the  defendant, 
or  to  his  agent,  &c.,  immediately  on  the  arrival  of  the  said  carts  and 
waggons  *in  which  each  of  such  quantities  of  coals  was  respectively  t  **^^  1 
sent,  and  before  any  of  such  quantities  of  coals  were  unloaded,  a 
paper  or  ticket  with  each  of  the  said  quantities  of  coals,  nor  with 
any  or  either  of  them,  according  to  the  form,"  &c.  Now,  the  first 
part  of  the  plea  speaks,  in  distinct  terms,  of  each  of  the  quantities 
respectively  exceeding  in  weight  560  lbs.,  and  of  each  quantity  being 
delivered  in  two  carts  and  two  waggons,  which  might  well  constitute 
one  delivery  :  and  the  latter  part  negatives  the  delivery  of  a  ticket 
'*  with  each  of  the  said  quantities  of  coals,"  that  is,  with  each  of  the 
said  quantities  exceeding  in  weight  560  lbs.,  and  contained  in  two 
carts  and  two  waggons.  It  therefore  appears  to  us  that  this 
negation  of  the  delivery  of  a  ticket  before  the  unloading  of  any  of 
the  quantities  of  coals,  is,  in  truth,  a  direct  negation  of  its  delivery 
before  the  unloading  of  each  of  the  several  quantities. 

My  brother  Cbesswell  reminds  me  that  the  plea  contains  an 
allegation  that  the  plaintiffs  neglected  to  deliver  a  note  or  ticket 
previously  to  the  unloading  of  ''  any  of  such  quantities  of  coals." 
The  negation,  therefore,  is  applied  with  sufficient  distinctness  to 
each  delivery  of  coals. 

Upon  the  whole,  therefore,  it  seems  to  us  that  the  objections  of 
form  to  the  plea,  set  forth  in  the  special  demurrer,  are  not  well 
founded,  and  that  the  plea  is  sufficient  in  form  as  well  as  in  sub- 
stance.    The  judgment,  must,  consequently,  be  for  the  defendant. 

Judgment  for  the  defendant. 


WONTNER  V.  8HAIRP  (1).  i847. 

(4  0.  B.  404—443;  S.  0.  17  L.  J.  0.  P.  38 ;  11  Jur.  373.)  Mayl^S. 

The  plaintiff  having  applied  for  60  shares  in  a  projected    Railway  [  *^  J 

Company,  received  a  letter  of  allotment  of  60  shares  headed  **  not  transfer- 
able." The  prospectus  stated  that  the  capital  of  the  Company  would 
consist  of  3,000,000/.  in  120,000  shares  of  251,  each.  The  provisional 
committee  only  allotted  oS,000  shares,  though  120,000  were  applied  for. 

Held,  that  the  application  and  allotment  did  not  constitute  a  valid 

(1)  Distinguished,  Watts  v.  Salter  (1850)  10  C.  B.  477,  612. 
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WoHTNKR  contract  under  which  the  plaintiff  could  have  been  compelled  to  pay  the 

V.  depodt. 

Shaibp.  Xhe  provisional  committee  (of  which  the  defendant  waa  a  member)  ^en 

published  an  advertisement  that  ''they  had  completed  the  allotment  of 
shares,"  after  which  the  plaintiff  paid  his  deposit  and  executed 
a  subscriber's  preliminary  agreement  by  which  the  committee  were 
empowered,  amongst  other  things,  to  apply  money  received  for  depoaita 
in  liquidation  of  the  preliminary  expenses  of  the  undertaking. 

The  plaintiff  having  brought  an  action  to  recover  back  his  deposit,  at  the 
trial,  Uie  Judge  told  the  jury  that  the  plaintiff  was  entitled  to  a  verdict,  if 
the  defendant  knowingly  made  a  false  representation  which  was  a  material 
inducement  to  the  plaintiff  to  pay  his  money,  and  if  the  plaintiff  executed 
the  deed  tmder  the  same  belief  tiiat  induced  him  to  pay  the  deposit.  The 
jury  having  found  for  the  plaintiff:  Held, 

That  the  direction  was  right ;  and  that  the  Judge  was  not  bound  to  tell 
the  jury  whether  or  not  the  letters  of  application  and  allotment  conatitated 
a  valid  and  binding  contract. 

Assumpsit   for  money  had  and  received.    Plea,  non  astumpnt. 

The  action  was  brought  by  the  plaintiff,  an  allottee  of  shares  in  a 
[  ♦405  ]      projected  Railway  *Company,  called  "  The  Direct  London  and  Exeter 

Railway  Company/'  to  recover  from  the  defendant,  a  member  of 

the  managing  committee,  the  sum  of  822.  lOs.,  being  the  amount  of 

a  deposit  of  II.  7s.  6d.  per  share  upon  sixty  shares  in  the  concern 

allotted  to  him. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  Westminster 

after  Trinity  Term,  1846.  The  facts  that  appeared  in  evidence  [are 

fully  stated  in  the  judgment  of  the  Court. 
[  421  ]  The  jury  found  for  the  plaintiff  and]  a  verdict  having  been 

accordingly  entered  for  the  plaintiff,  damages  82L  10s., 

Fitzherbert,  in  Michaelmas  Term  last,  pursuant  to  leave 
reserved  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit  or  a 
verdict  for  the  defendant,  or  for  a  new  trial  on  the  ground  of  mis- 
direction. He  cited  Campbell  v.  Fleming  (i),  Moens  v.  Heyworth  (a), 
Brisbane  v.  Dacres  (8),  Smith  v.  Mercer  (4),  English  v.  Blundell  (s), 
and  Edwards  v.  Bates  (6). 

Jftfy  1.  Knoules  and  J.  Broivn,  on  a  former  day  in  this  Term,  showed 

cause : 

[  422  ]  *     *     The  plaintiff  having  paid  the  money  under  the  influence  of 

a  false  representation  on  the  part  of  the  committee,  he  is  clearly 
entitled  to  recover  it  back  as  money  had  and  received  to  his  ose« 

(1)  53  B.  R.  194  (1  Ad.  &  EL  40;  3    (4)  16  R.  B.  576  (6  Taunt.  76). 
Nev.  &  M.  834).  (5)  «  Car.  &  P.  332. 

(2)  62  B.  B.  554  (10  M.  &  W.  147).     (6)  7  Man.  &  G.  590;  8  Scott,  N.B. 

(3)  14  B.  B.  718  (5  Taunt.  143).  406. 
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[ThejciiedPop€Y.Wray{i)mdPolhiUy.  Walter (2).]    ItwiU    ♦     ♦     Woimrii 

be  contended  that  the  payment  of  the  money  is  not  to  be  referred  to      shaibp. 

the  misrepresentation,  because  the  plaintiff  was  under  a  previous       [  428  ] 

binding  contract  to  pay  the  deposit.      It  is  submitted,  however, 

that  there  was  no  such  binding  contract.    The  plaintiff's  letter  of 

the  80th  of  September,  asking  for  an  allotment,  is  addressed  to 

''The   provisional    committee     of    management    of    the   Direct 

London  and  Exeter  Railway  Company."    In  it  the  plaintiff  writes : 

"I  request  you  will  allot  me  thirty  shares  of  251.  each  in  the 

above  railway ; "  meaning,  a  railway  that  shall  have  a  capital  of 

8,000,000Z.,  in  120,000  shares  of  251.  each ;  and  the  letter  proceeds, 

''  and  I  undertake  to  accept  the  same,  or  such  less  number  as  you 

may  appropriate  to  me,  subject  to  the  regulations  of  the  Company ; 

also  to  sign  the  necessary  legal  documents,  and  to  pay  when 

required  the  deposit  thereon  of  11.  Is.  6d.  per  share."     The  answer 

to  this  letter,  which  bears  date  the  11th  of  October,  though  the 

precise  period  of  its  delivery  was  not  proved,  is  not  a  distinct  and 

unqualified  acceptance  of  the  plaintiff's  proposal :  it  intimates  to 

him  that  the  required  number  of  shares  are  allotted  to  him  subject 

to  certain  conditions  not  warranted  by  the  prospectus.    In  the  first 

place,  the  letter  of  allotment  is  declared  '*  not  transferable."    This 

restriction  was  unjustifiable.    *    ♦    It  was  perfectly  competent,       [  424  ] 

therefore,  to  the  plaintiff,  when  he  received  the  letter  of  allotment, 

to  decline  to  take  the  shares  upon  the  terms  indicated.    It  is  a 

fallacy  to  say  that  the  subsequent  payment  of  the  deposit  was  a 

payment  made  pursuant  to  a  binding  contract :  it  was,  as  the  jury 

have  found,  made  upon  the  faith  of  the  false  representation  that 

the  full  number  of  shares  had  been  allotted.     [They  cited  Fox  v. 

Clifton  (8)  and  Pitchford  v.  Davis  (4).]     If  it  be  said  that  no  time  is        [  427  j 

limited  for  the  performance  of  the  condition  precedent  of  alloting 

the  full  number  of  shares,  the  answer  is,  that,  in  the  absence  of  an 

express  limitation,  the  law  will  imply  a  reasonable  time. 

(WiLDB,  Ch.  J. :  In  ascertaining  which,  regard  must  be  had  to  the 
general  interests  of  the  concern.) 

In  all  cases  where  a  payment  has  been  induced  by  a  fraudulent 
representation,  the  money  may  be  recovered  back.  Thus,  in 
Flight  V.  Booth  (6),  where  there  was  a  material  and  substantial 

(1 )  4  M.  &  W.  453.  (4)  52  E.  E.  608  (6  M.  &  W.  2). 

(2)  37  H.  E.  344  (3  B.  &  Ad.  114).     (5)  41  E.  E.  599  (1  Bing.  N.  0. 370 ; 

(3)  31  E.  E.  536  (6  Bing.  776 ;  4   1  Scott,  190). 
Moo.  A  P.  676). 
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WoHTvxB  miBdescription  of  the  property  in  particulars  of  sale,  it  was  held  that 
sbaSEbp.  the  purchaser  had  a  right  to  rescind  the  contract,  and  recover  back 
the  deposit.  Campbell  v.  Fleming  (i),  which  was  cited  on  moving 
for  the  rule,  does  not  affect  the  present  question  :  the  plaintiff  there 
had  continued  to  deal  with  the  shares  after  he  became  acquainted 
with  the  fraud  that  had  been  practised  upon  him. 

(WiLDB,  Gh.  J.:  The  application  of  that  case  to  the  present 
depends  upon  the  effect  of  the  plaintiff's  conduct  at  the  meeting  of 
the  15th  of  December.) 

[  *^28  ]      Nothing  that  the  plaintiff  did  upon  that  ^occasion  can  be  construed 
into  a  waiver  of  his  right  to  repudiate  the  contract.    *     «     * 

The  execution  of  the  deed  by  the  plaintiff  makes  no  difference. 
It  was  a  part  of  the  fraud  complained  of.    And  the  jury  have 

[  *429  ]      found  that  its  execution  was  induced  *by  the  same  fraudulent 
representation  that  induced  the  plaintiff  to  pay  the  deposit. 

Sir  f\  Kelly y  Channell,  Serjt.,  and  Fitzherbert,  in  support  of  the 
rule : 

The  plaintiff  entered  into  a  contract  with  the  provisional  com- 
mittee of  management  of  the  Company  in  question,  under  and  by 
virtue  of  which  he  became  legally  bound  to  pay,  and  did  pay, 
certain  moneys  by  way  of  deposit.  He  afterwards,  by  virtue  of 
the  same  contract,  executed  a  certain  deed,  by  which  he  entered 
[  •430  ]  intQ  j^Qyf  obligations.  Upon  this  state  of  *things,  the  Company 
is  clearly  entitled  to  retain  the  money  so  paid,  for  the  purpose  of 
carrying  the  projected  undertaking  into  effect,  or  until  it  is  finally 
abandoned.  At  all  events,  the  plaintiff  cannot  be  entitled  to 
recover  back  the  whole  amount  paid,  but  only  so  much  as  may 
remain  unappropriated  to  the  discharge  of  the  expenses  provided 
for  by  the  original  contract,  and  by  the  deed ;  and,  as  no  evidence 
was  given  that  any  such  surplus  in  fact  remained,  the  defendant 
was  entitled  to  a  verdict, — or  to  a  new  trial,  on  the  ground  that  the 
question  was  not  properly  left  to  the  jury,  and  that  their  verdict 
was  found  upon  an  issue  that  did  not  properly  arise  in  the  cause. 

(Cresswell,  J. :  What  question  do  you  suggest  should  have  been 
left  to  the  jury  ?) 

Not,  whether  there  had  been  a  suppression  of  a  material  fact,  as  in 
(1)  52  B.  B.  194  (1  Ad.  &  £1.  40;  3  Ney.  &  M.  834). 
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a  case  of  insurance ;  bat  whether  the  defendant  knowingly  made  a     Woimmi 
false  and  fraudulent  representation,  and  whether  the  plaintiff  paid      sh^bp» 
his  money  in  consequence  of  that  representation. 

(Gresswbll,  J. :  As  I  read  the  summing  up,  the  question  was  so 
put.) 

It  was  rather  put  hypothetically,  whether  the  jury  would  infer  from 
the  evidence  that  the  plaintiff  might  have  been  induced  to  part 
with  his  money  upon  the  faith  of  the  assumed  false  representation 
contained  in  the  advertisement  of  the  17th  of  October,  than  as  a 
fact  that  he  was  induced  by  that  representation  to  pay  the  money. 
That  this  payment  was  made  in  pursuance  of  the  contract 
evidenced  by  the  application  for  shares  and  the  letter  of  allotment, 
is  clear.  And  it  is  no  answer  to  say  that  there  has  been  a  sub- 
sequent collateral  misstatement.  In  Moem  v.  Hey  worth  (i),  it  was 
expressly  held  (2),  that  a  collateral  statement  made  at  the  time  of 
entering  into  a  contract,  but  not  embodied  in  it,  must,  in  order  to 
invalidate  the  contract,  on  the  ground  of  its  *being  a  fraudulent  [  •isi  ] 
statement,  be  shown  not  only  to  have  been  false,  but  to  have  been 
known  to  be  so  by  the  party  making  it,  and  that  the  other  party 
was  thereby  induced  to  enter  into  the  contract.  Stone  v.  Grubham  (3), 
Powell  V.  Edmunds  (4),  and  Mason  v.  Ditchburn  (5),  are  to  the  same 
effect.  Here,  nothing  had  occurred  down  to  the  time  of  the  pay- 
ment of  the  deposit,  that  could  have  the  effect  of  releasing  the 
plaintiff  from  the  performance  of  his  contract.  *  ^  By  his  letter 
of  application,  the  plaintiff  undertakes  to  accept  such  shares  as  may 
be  appropriated  to  him,  subject  to  the  regulations  of  the  Company, 
to  sign  the  necessary  *legal  documents,  and  to  pay  the  deposit  when  [  *4S2  ] 
required.  *  *  It  is  said  that  the  letter  of  allotment  superadds  a 
condition,  that,  in  default  of  payment  of  the  deposit  on  the  day 
named,  the  allotment  will  be  forfeited,  and  the  shares  disposed  of 
to  other  applicants,  and  that  the  shares  shall  not  be  transferable. 
There  is  nothing  in  this  that  is  inconsistent  with  the  proposal. 
The  plaintiff  undertakes  to  accept  such  shares  as  may  be  appro- 
priated to  him,  subject  to  the  regulations  of  the  Company. 

(WiLDB,  Ch.  J. :  Subject  to  the  regulations  referred  to  in  the  pro- 
spectus. What  is  the  use  of  a  prospectus,  if  it  be  not  to  inform  the 

(1)  62  R  B.  654  (10  M.  &  W.  147).  relevancy  of  this  case. 

(2)  Per  Pabkb,  B.,  and  Aldbrsok,  (4)  11  R  R.  316  (12  East.  6). 
B. ;  Lord  Abinoer,  0.  B.,  diasentiente.  (6)  2  Cr.  M.  &  B.  720,  n. 

(3)  2  Bulstr.  225,  226.     Qucere,  the 
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WoNTNBB     public  of  the  conditioDB  and  regulations  upon  which  the  Company 
Bhairp.      proposes  to  contract  with  them  ?) 

That  is  not  the  fair  and  legitimate  meaning  of  the  letter :  it  means, 
subject  to  such  reasonable  regulations  as  the  Company  may  from 
£  *433  ]  time  to  time  find  it  convenient  to  make  in  relation  to  *the  allot- 
ment of  shares, — one  of  which  must  necessarily  be  the  time  at 
which  the  deposit  is  to  be  paid,  and  another  the  mode  of  enforcing 
the  observance  of  that  essential  preliminary.  There  can  be  no 
reason  why  a  different  construction  should  be  put  upon  this  con- 
tract, than  is  put  upon  the  ordinary  clause  of  forfeiture  in  a  lease. 
The  lessee  cannot  avoid  the  lease  by  non-payment  of  rent  on  the 
day ;  but  the  lessor  may  avail  himself  of  the  forfeiture,  or  waive  it, 
at  his  option.  Besides,  the  very  term  **  forfeiture  "  presupposes 
the  possession  of  the  right  to  the  thing  forfeited.  It  was  a  part  of 
the  plaintiff's  contract,  that  he  would  sign  the  Parliamentary  con* 
tract,  upon  his  exchanging  his  bankers'  receipt  for  scrip.  Accordingly, 
on  the  4th  of  November,  he  executes  the  deed,  and  takes  the 
scrip.     *    ♦     * 

(WiLDB,  Ch.  J. :  The  deed  undoubtedly  confers  upon  the  com- 
mittee very  extensive  powers.  But  the  jury  have  expressly  found 
that  the  plaintiff  executed  that  deed  on  the  4th  of  November,  under 
the  same  belief  as  existed  in  his  mind  when  he  paid  the  deposit  on 
the  22nd  of  October.) 

X  *4.H4  ]  ^he  money  *was  paid  under  and  subject  to  the  terms  of  a  contract, 
by  which  the  plaintiff  agreed,  that,  in  the  event  of  the  scheme 
becoming  abortive,  it  should  be  available  for  the  discharge  of  the 
necessary  preliminary  expenses.  The  money  is  subscribed  under 
a  contract  which  expressly  contemplates  the  possible  failure  of  the 
undertaking.  It  must  be  matter  of  doubt  whether  the  Legislature 
will  entertain  the  application  for  an  Act  to  incorporate  the  Company, 
and  also  whether  the  scheme  will  receive  such  an  amount  of 
•encouragement  from  the  public  as  will  enable  the  committee  to  go 
to  Parliament.  Much  preliminary  expense  must  necessarily  be 
incurred  before  these  doubts  can  be  solved.  It  is  not  contended 
that  the  plaintiff's  execution  of  the  deed  in  any  way  prejudices  his 
right  of  action,  if  he  be  entitled  to  avoid  the  original  contract  on 
the  ground  of  fraud. 

Assuming,  as  is  contended  on  the  part  of  the  plaintiff,  that  the 
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contract  was  open,  what  is  the  effect  of  the  advertisement  of  the     Wontnbb 
17th  of  October  ?  Suairp. 

(WiiiBB,  Gh.  J. :  It  states  that  the  committee  have  appropriated 
shares  ap  to  the  extent  of  their  power  to  appropriate.) 

It  may  be  that  the  unappropriated  shares  were  reserved  by  the 
committee  for  a  very  proper  and  beneficial  purpose.  By  the  terms 
of  the  subscription  contract,  they  had  power  to  agree  for  the  amalga- 
mation of  this  Company  with  any  other  Railway  Company  (i) ;  and 
this  could  only  be  effected  by  retaining  a  considerable  number  of 
shares  at  their  disposal. 

(Cbbsswbll,  J. :  What  is  it  the  Company  contracts  to  give  the 
plaintiff  in  exchange  for  his  deposit  ?  Sixty  120,000th  parts  of 
8,000,000/.  They  offer  him  sixty  68,000th  parts  of  1,450,000Z.,  a 
sum  that  must  render  the  scheme  abortive. 

WiLDB,  Ch.  J. :  The  prospectus  states  that  the  deposit  of  IL  7s.  6d. 
per  share  will  be  sufficient  to  comply  with  the  standing  orders  of 
*the  House  of  Commons.    That  would  not  be  so,  unless  the  whole       [  *^35  ] 
120,000  shares  were  allotted  and  paid  for.) 

It  never  can  be  contended  that  it  is  a  condition  precedent  that  the 
whole  number  of  contemplated  shares  shall  be  applied  for  and  allotted 
before  any  liability  can  arise  on  the  part  of  the  allottees. 

(Wilde,  Ch.  J. :  Could  the  committee  have  sustained  an  action 
against  the  present  plaintiff,  upon  proof  that  58,000  shares  only  had 
been  appropriated,  although  bond  fide  applications  from  responsible 
persons  had  been  made  to  a  number  exceeding  400,000  ?) 

The  point  is  now  under  the  consideration  of  the  Court  of  Queen's 
Bench,  in  a  case  of  Woolmer  v.  Toby.  There,  however,  the  disparity 
was  not  so  great,  the  proposed  number  of  shares  being  40,000,  and 
the  number  allotted  86,400 ;  and  there  was  no  clause  of  forfeiture, 
as  here.  Taylor  v.  Ashton  (2),  and  the  cases  there  cited,  show,  that, 
in  order  to  have  the  effect  here  contended  for,  actual  fraud  should 
have  been  intended. 

Assuming  that  the  plaintiff  became  aware  for  the  first  time  at  the 
meeting  of  the  15th  of  December,  that  the  full  number  of  120,000 

(1)  So  far  as  the  extension  line  and  (2)  63  B.  B.  635  (11  M.  &  W.  401). 

branches  were  concerned. 
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WonTNKB  shares  had  not  been  allotted,  and  that  he  was  therefore  entitled  to 
Bba'irp.  rescind  the  contract,  he  was  bound  to  take  his  stand  at  once,  if  he 
meant  to  rely  upon  the  objection,  and  to  retire:  Richardson  v. 
Dunn  (1).  He  had  no  right  to  say,  that,  by  reason  of  the  fraud,  he 
had  never  become  a  shareholder,  and  at  one  and  the  same  time  to 
claim  the  privileges  of  a  shareholder,  by  opposing  the  resolutions 
that  were  put,  and  proposing  an  amendment. 
[  486  ]  *     *     To  entitle  the  plaintiff  to  recover,  it  was  not  enough  that 

the  representation  was  false,  and  false  to  the  defendant's  knowledge ; 
it  was  necessary  also  that  the  plaintiff  was  thereby  induced  to  enter 
into  the  contract. 

(Wilde,  Ch.  J. :  What  I  understand  my  brother  Erlb  to  have 
said,  was,  that,  to  entitle  the  plaintiff  to  recover,  the  false  repre- 
sentation need  not  have  been  the  sole  inducement  to  his  paying 
the  money,  but  that  it  must  have  had  a  material  influence  on  his 
mind.) 

Cur.  adv.  vulL 

Wilde,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  for  money  had  and  received  to 
the  use  of  the  plaintiff;  to  which  the  defendant  pleaded  non 
asmimpsit. 

The  action  was  brought  by  the  plaintiff  against  the  defendant  as 
one  of  the  committee  of  management  of  a  projected  Railway 
Company,  to  recover  the  sum  of  82Z.  10s.  paid  by  the  plaintiff  as 
a  deposit  on  sixty  shares  which  had  been  allotted  to  him  in  that 
concern. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  Gaildhall 
after  last  Trinity  Term,  when  it  appeared  in  evidence,  that,  in  the 
month  of  June,  1845,  a  prospectus  was  issued  in  the  following  form : 
"  Direct  London  and  Exeter  Bail  way  Company,  with  extension  to 
Falmouth  and  Penzance.  Capital  3,000,000i.,  in  120,000  shares 
of  251.  each.  Deposit  12.  7s.  6d.  per  share.  A  further  deposit  of 
11.  Bs.  per  share  to  be  paid  after  the  bill  has  passed  the  House  of 
Commons.  With  power  to  raise  1,000,0002.  more,  if  necessary. 
Provisionally  registered  pursuant  to  7  &  8  Vict.  c.  110.'*  It  then 
[  *437  ]  ^proceeds  to  give  the  names  of  the  provisional  committee,  the  com- 
mittee of  management  (amongst  whom  was  the  defendant),  and  the 
several  officers  of  the  proposed  Company ;  and  states,  amongst  other 
things,  that  "  the  plans,  sections,  and  books  of  reference  will  be 

(I)  2  Q.  B.  218. 
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ready  within  the  time  prescribed  by  the  standing  orders  of  Parlia-  Wontkeb 
ment ;  and  application  will  be  made  for  a  bill  to  incorporate  the  shaibp. 
Company  early  in  the  next  Session.  The  usual  power  will  be  taken 
by  the  Act  to  allow  interest  at  41,  per  cent,  per  annum,  after  passing 
the  Act,  on  the  amount  of  the  subscriptions  paid  up,  and  that  no 
subscriber  shall  be  answerable  for  more  than  the  amount  *  of  his 
deposit,  until  the  Act  be  obtained,  and  then  not  beyond  the  amount 
of  his  subscription.  In  case  Parliament  should  not  sanction  the 
present  undertaking, — which  every  active  means  will  be  taken  to 
secure, — the  money  deposited  (deducting  the  necessary  expenses 
attending  the  projection)  will  be  returned  to  the  shareholders.  .  .  . 
The  deposit  of  It  7«.  6d.  per  share  will  be  suflScient  to  comply  with 
the  standing  order  of  the  House  of  Commons  ;  and,  after  the  bill 
has  passed  the  Commons,  a  further  deposit  of  1{.  58.  will  be  made, 
in  order  to  comply  with  the  regulations  of  the  House  of  Lords." 
At  the  foot  of  this  document,  a  printed  form  of  application  for  shares 
was  given. 

On  the  25th  of  September,  1845,  the  plaintiff  sent  in  an  applica- 
tion for  thirty  shares,  in  the  form  prescribed.  And,  on  the  10th  of 
October  he  caused  application  to  be  made  to  one  of  the  directors  to 
obtain  an  allotment  of  sixty  shares  in  lieu  of  thirty.  In  answer  to 
his  application,  the  plaintiff,  some  time  between  the  11th  and  the 
22nd  of  October,  received  from  the  secretary  a  letter  of  allot- 
ment (i).     In  this  letter,  as  well  as  in  the  prospectus,  the  concern 

(1)  The  prescribed  form  of  applica-  And  the  letter  of  allotment  wafl  as 

tion  for  shares  was  as  follows  (4  0.  B.      follows  (4  0.  B.  408) : 

P*  '*^^)  •  **  London,  1 1th  October,  1845.            [  407  ] 

"To  the  Provisional  Committee  of  "Direct  London  and  Exeter  Bail-         [408] 

Management    of   the  Direct  London  way  Company 

and  Exeter  Bail  way  Company.  "  (with  extension  to  Falmouth  and 


"Qbntlemen, — I  request  you  will 

allot  me shares  of  25i.  each  in  the  "Capital,   3,000,000/.,    in    120,000 

ahove  railway  :  and  I  undertake  to  eliares  of  251,  each. 

accept  the  same,  or  such  less  numher  "  Sib, — The    committee    have,    at 

as  you  may  appropriate  tome,  subject  your  request,  allotted  to  you  sixty 

to  the  regulations  of  the  Company ;  shares  of  25/.  each  in  this  undertaking, 

also  to  sign  the  necessary  legal  docu-  upon  condition  that    the  deposit  of 

ments,  and  to  pay,  when  required,  the  1/.  7«.  6d,  per  share  thereon  be  paid  on 

deposit  thereon  of  1/.  7«.  6i.  per  share,  or  before  Saturday,   the  18th  day  of 

"  Name  in  full.  October  instant ;  in  default  of  which, 

•*  Profession,   if  any,    and    profes-  this  allotment  will  be  forfeited,  and 

sional  residence,  in  full.  the  shares  disposed  of  to  other  appli- 

*  *  Besidence,  in  full.  cants.    The  bankers  will  give  a  receipt 

"  Beference.  for  the  deposit,  in  exchange  for  this 

"  Date.  letter,  which  must  be  left  with  them. 

**  Signature  of  applicant."  **  I  beg  also  to  inform  you  that  scrip 
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WoNTNBB     is  described  as  one  which  was  to  have  a  capital  of  8,000,000/.,  in 
Shairp.       120,000  shares. 

[  438  ]  Before  the  day  appointed  for  the   payment    of  deposits,  an 

advertisement  was  published  by  the  managing  committee,  as  follows : 

''  Direct  London  and  Exeter  Bailway  Company,  with  extension  to 
Falmouth  and  Penzance. 

'^  The  committee  of  management  hereby  give  notice  that  they 
have  completed  the  allotment  of  shares,  and  that  the  usual  letters 
are  this  day  issued.  In  the  arduous  duty  of  deciding  on  claims 
unprecedented,  it  is  believed,  in  their  number  and  respectability, 
the  committee  have  been  obliged  to  give  a  preference  to  applicants 
locally  interested,  or  likely  to  bring  to  bear  for  the  Company 
a  large  share  of  legitimate  influence.  The  numerous  persons  of 
undoubted  claims,  on  the  score  of  wealth  and  social  standing, 
whose  applications  have  either  been  passed  over  or  cut  down,  are 
requested  to  accept  this  reason  as  the  Company's  apology.  The 
committee  desire  to  add,  that,  while  attestations  of  public  support 
are  daily  reaching  them  from  the  most  influential  quarters,  the 
engineering  preparations  under  Mr.  Braithwaite  are  so  far  advanced 
that  the  project  cannot  fail  to  be  placed  before  Parliament  in  a 
manner  the  most  satisfactory  to  the  shareholders." 

Some  evidence  was  given  from  which  it  might  be  inferred  that 
the  plaintiff  saw  this  advertisement :  and  on  the  28rd  of  October, 
he  paid  821. 101.  as  a  deposit  on  the  shares  allotted  to  him.  At  that 
time,  the  committee  had  in  fact  allotted  no  more  than  58,000  shares, 
although  applications  had  been  made  by  responsible  persons  for 
more  than  the  120,000. 

On  the  4th  of  November,  the  plaintiff  executed  the  subscription 
contract,  under  seal ;  which  gave  power  to  the  committee  to  pay 
expenses  which  then  had  been  or   might  thereafter  be  incurred, 
out  of  the  funds  thereby  described. 
[  *439  ]  The  plans  and  sections  deposited  in  the  Parliament  "^Office  on 

the  80th  of  November  were  imperfect ;  the  whole  of  the  deposit, 
except  400Z.  had  then  been  expended ;  and  the  committee  had  no 
funds  for  making  the  deposit  required  by  the  standing  orders  of 
the  House  of  Commons. 

for  the  shares  will  be  delivered  to  you  "  Be  pleased  to  obeenre  that  the 

in  exchange  for  the  bankers'  reoeipt,  bankers'  receipt  must   be    produced 

upon  yourexecutmg the  Parliamentary  when   you   attend   to    execute    the 

contract  and  subscribers'  agreement,  deeds." 
of  which  due  notice  will  be  given. 
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On  the  15tb  of  December,  a  meeting  of  shareholders  was  called^  Wovmn 
at  which  the  plaintiff  attended.  Besolutions  of  confidence  in  the  SHruup. 
concern  and  in  the  committee  of  management,  and  that  a  farther 
allotment  of  shares  should  be  made  to  raise  the  sum  required  for 
deposit,  were  proposed.  The  plaintiff  moved  an  amendment,  "  that, 
as  58,000  shares  only  had  been  allotted,  the  deposits  already 
received  should  be  returned  to  the  parties  who  paid  them."  The 
chairman  did  not  put  the  amendment ;  bat  he  did  pat  the  original 
resolutions,  which  were  carried  by  a  large  majority. 

A  few  days  afterwards,  the  committee  found  that  it  was  impos- 
sible to  proceed  with  the  undertaking ;  and,  on  the  6th  of  January, 
1846,  this  action  was  commenced. 

Upon  this  state  of  facts,  it  was  insisted  on  the  part  of  the 
plaintiff,  that  the  advertisement  stating  that  the  allotment  of  shares 
had  been  completed,  was  false  to  the  knowledge  of  the  committee, 
and  was  a  fraudulent  misrepresentation;  and  that  the  plaintiff, 
having  been  thereby  induced  to  pay  his  money,  was  entitled  to 
recover  it  in  this  action;  and  that  the  deed  was  executed  by  the 
plaintiff  under  the  influence  of  the  same  misrepresentation,  and 
therefore  did  not  affect  his  rights. 

For  the  defendant,  it  was  insisted  that  the  written  application 
for  shares,  and  the  letter  of  allotment,  constituted  a  valid  contract, 
by  which  the  plaintiff  was  bound  to  pay  the  deposit  on  or  before 
the  18th  of  October,  and  therefore  he  could  not  be  permitted  to 
ascribe  the  payment  which  he  made  to  the  advertisement :  and, 
further,  that,  whatever  might  have  been  the  result,  had  *the  case  [  *440  ] 
rested  on  the  prospectus  and  letters  only,  the  deed  expressly 
authorised  the  application  of  the  deposits  to  the  payment  of  the 
expenses  incurred  in  preparing  for  Parliament. 

The  learned  Judge  before  whom  the  cause  was  tried  (i),  without 

(1)  The  learned  Judge,  in  summing  to  the  plaintiff  to  pay  the  deposit,  the        [  ^20  ] 

up,  told  the  jury,   that,  the  plaintiff  plaintiff  was    entitled  to  recover   it 

having  paid  his  money  upon  the  faith  heuck ;  inasmuch  as  he  was  justified  in 

of  having  shares  allotted  to  him  in  a  assuming,  from  the  language  of  that 

Company  whose  capital  was  to  consist  advertisement,  that  substantially  the 

of  3,000,000?.,   in   120,000  shares  of  whole  number  of  shares  had  been  dis- 

251,  each,  if  they  were  satisfied,  that  posed  of :  and  he  further  left  it  to  the 

the  defendant  (that  is,  the  committee  jury  to  say  whether,  at  the  time  of  the 

of  which  he  was  a  member),  made,  by  commencement    of   the   action,    the 

means  of  the  advertisement  of   the  scheme  had  in  their  judgment  become 

1 7th  of  October,  1 845 ,  a  representation  abortive. 

that  was  false,  and  false  to  his  own  The  jury  foimd  both  points  in  the 

knowledge,  and  that  that  false  repre-  affirmative,  expressly  saying  that  the 

sentation  was  a  material  inducement  plaintiff  **  executed  the  deed  on  the 
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WoMTKBB  declaring  his  opinion  whether  the  letters  of  application  and  allot- 
Shaibp.  ment  constituted  a  binding  contract  or  not,  left  it  to  the  joiy  to 
say  whether  the  defendant  made  a  fraudulent  misrepresentation 
which  was  a  material  inducement  to  the  plaintiff  to  pay  his  money, 
whether  the  consideration  had  failed,  the  Company  being  at  an 
end,  and  whether  the  deed  was  executed  by  the  plaintiff  under 
the  same  belief  which  had  operated  on  his  mind  when  he  paid  his 
money. 

The  jury  having  answered  these  questions  in  the  affirmative,  the 
learned  Judge  said  that  their  finding  entitled  the  plaintiff  to  a  verdict 
for  822. 10«. ;  for  which  amount  a  verdict  was  accordingly  entered 
for  him. 

In  Michaelmas  Term  last,  a  rule  nisi  was  obtained  for 
entering  a  nonsuit,  or  a  verdict  for  the  defendant,  or  for  a  new 
trial  on  the  ground  of  misdirection.  The  case  was  recently 
argued  before  us,  when  it  was  contended  (as  at  the  trial),  on 
behalf  of  the  defendant,  that  the  letters  constituted  a  binding 
contract,  and  that  the  payment  made  by  the  plaintiff  must  be 
ascribed  to  his  legal  liability,  and  not  to  the  advertisement ;  that 
the  advertisement  contained  no  misrepresentation,  for  it  did  not 
import  that  the  whole  number  of  shares  had  been  allotted, — or, 
if  it  did,  the  representation  was  manifestly  addressed  to  disap- 
pointed applicants,  and  not  to  allottees,  and  therefore  it  was  not  a 
misrepresentation  to  the  plaintiff;  and  that,  if  the  money  was 
not  obtained  by  fraud,  the  deed  which  the  plaintiff,  executed, 
expressly  authorised  the  application  of  it  to  the  payment  of  expenses 
incurred.  But  it  was  admitted,  that,  if  the  payment  was  obtained 
[  *44i  ]  by  fraud,  the  deed  would  be  no  ^answer  to  the  action.  It  was  further 
contended  that  the  plaintiff,  by  attending  the  meeting  of  the  15th 
of  December,  and  there  acting  and  voting  as  a  shareholder  after  he 
heard  that  only  68,000  shares  had  been  allotted,  had  precluded 
himself  from  claiming  a  return  of  his  deposit  on  that  ground,  for 
which  Campbell  v.  Fleming  (i)  was  cited  as  an  authority. 

Upon  the  first  of  these  points,  we  are  of  opinion  that  there  was 
no  contract  binding  the  plaintiff  to  part  with  his  money,  at  the 
time  when  he  paid  the  deposit.  He  had  applied  for  sixty  shares  in 
a  concern  which  was  to  have  a  capital  of  8,000,000Z.  raised  by  the 
issue  of  120,000  shares.     The  committee  allotted  to  him  a  very 

4th  ol  November,  under   the   Bame      October."    (4  C.  B.  pp.  420 — 421). 
[  N21  ]        belief  as  existed  tin  his  mind  when         (1)  52  R.  E.  194  (1  Ad.  &  El.  40;  S 
he  paid  the  money  on  the  22nd  of      Nev.  &M.  834). 
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different  thing,  but  professed  to  allot  to  him  that  which  he  had  Wonthbb 
asked  for :  and  the  letter  of  allotment,  as  well  as  the  prospectus,  sha'irp. 
describes  the  capital  as  8,O0O,O0OZ.,  and  the  number  of  shares  as 
120,000.  Now,  it  might  be  reasonable  to  expect  that  such  an 
undertaking  would  succeed  with  a  capital  of  8,000,0002.,  but 
perfectly  absurd  to  suppose  it  could  be  accomplished  for  less  than 
half  that  sum.  The  plaintiff,  therefore,  having  asked  for  shares 
in  a  practicable  scheme,  received  shares  in  a  scheme  that  was 
impracticable,  and  which  was  rendered  so  by  the  act  of  the  committee 
in  refusing  to  allot  more  than  58,000  shares,  although  more  than 
the  whole  120,000  had  been  applied  for  by  responsible  parties. 
That  which  was  allotted  not  being  in  truth  that  which  the  plaintiff 
had  asked  for,  he  was  not  bound  to  take  it.  Again,  the  allotment 
was  not  absolute,  but  conditional  only ;  and  on  that  ground  also  we 
think  that  the  application  and  allotment  did  not  constitute  a  valid 
contract ;  the  latter  not  being  a  simple  acceptance  of  the  plaintiff's 
proposal. 

Such  being  our  opinion  as  to  the  alleged  contract,  we  must 
inquire  whether  there  was  any  evidence  that  the  ^plaintiff  was  [*^^2] 
induced  to  pay  his  money,  by  any  fraudulent  misrepresentation. 
If  there  was  no  fraudulent  misrepresentation,  the  plaintiff  ought 
to  have  been  nonsuited,  or  a  verdict  should  have  been  found  for 
the  defendant.  But  we  think  there  was  ample  evidence  of  such 
misrepresentation.  If  we  are  to  construe  the  advertisement,  we 
think  it  means  that  all  the  shares  had  been  allotted ;  and,  as  it  was 
a  public  advertisement,  at  least  it  must  be  taken  to  have  been 
addressed  to  all  who  were  interested  in  the  subject-matter  of  it, — 
of  whom  the  plaintiff  was  undoubtedly  one.  To  him  it  represented 
that  he  had  got  what  he  asked  for,  viz.  sixty  of  120,000  shares  in 
the  proposed  adventure.  The  jury,  therefore,  were  well  warranted 
in  finding  that  the  representation  so  made,  was  a  material 
inducement  to  him  to  pay  his  money.  If  the  meaning  of  the 
advertisement  was  for  the  jury,  they  appear  to  have  construed  it 
as  we  do.  Either  way,  there  was  ample  evidence  to  be  left  to  the 
jury  on  this  point;  and  there  is  no  ground  for  either  a  nonsuit  or  a 
verdict  for  the  defendant. 

The  next  point  made  for  the  defendant,  was,  that  the  plaintiff, 
by  attending  and  acting  as  a  shareholder  at  the  meeting  of  the 
15th  of  December,  when  he  knew  that  only  58,000  shares  had  been 
allotted,  had  precluded  himself  from  making  any  claim  to  his 
deposit  on  that  ground.    But  the  evidence  disposes  of  this  point. 
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WoNTMBB  The  only  act  done  by  the  plaintiff  at  that  meeting,  was,  to  propose, 
Sbaibp.  ^^^^f  ^  consequence  of  the  allotment  of  58,000  shares  only,  all  the 
deposits  should  be  returned :  and  the  argument  comes  to  this,  that, 
having  tried  to  get  others  to  join  him  in  claiming  the  deposits,  and 
having  failed  in  that  attempt,  he  shall  not  be  permitted  to  do  so  by 
himself.  No  such  doctrine  as  that  is  to  be  found  in  Campbell  v. 
Fleviing,  or  in  any  other  decided  case  that  we  are  aware  of.  The 
plaintiff  did  no  act  at  that  meeting,  or  afterwards,  showing  his 
L  *44s  ]  assent  to  be  treated  *as  a  holder  of  the  sixty  shares :  and  we  think, 
that,  notwithstanding  his  attendance  at  that  meeting,  he  is  in  a 
condition  to  maintain  this  action.  The  motion,  therefore,  for  a 
nonsuit,  or  a  verdict  for  the  defendant,  entirely  fails. 

But  it  was  further  contended  by  Mr.  Fitzherberty  that  the 
defendant  was  entitled  to  a  new  trial,  because  the  learned  Judge 
did  not  tell  the  jury  whether  the  letters  of  application  and  allot- 
ment did  or  did  not  constitute  a  binding  contract.  It  is  impossible 
to  make  that  a  ground  for  granting  a  new  trial.  Whether  they 
constituted  a  contract  or  not,  was  a  question  of  law  for  the  Court, 
not  of  fact  for  the  jury  :  and,  if  a  new  trial  were  granted,  the  same 
question  that  the  learned  Judge  submitted  to  the  jury,  must  be 
again  submitted  to  them.  Moreover,  it  appears,  that,  after  taking 
their  opinion  on  the  question  of  fraudulent  misrepresentation,  the 
Judge  said  that  the  plaintiff  was  entitled  to  a  verdict,  which  must 
be  taken  as  a  direction  to  the  jury  to  find  such  verdict.  If,  in 
order  to  give  that  direction,  it  was  necessary  to  decide  that  the 
letters  did  not  constitute  a  contract,  the  learned  Judge,  in  giving 
that  direction,  must  be  taken  to  have  so  decided.  And,  if  we  had 
considered  that  the  letters  did  constitute  a  contract,  we  must  have 
treated  that  direction  as  incorrect,  and  have  made  the  rule  absolute 
for  a  new  trial.  Inasmuch  as  we  think  the  direction  right,  the  rule 
obtained  by  the  defendant  fails,  as  to  this,  as  well  as  the  other 
points,  and  must  be  discharged  generally. 

My  brother  Williams,  having  been  consulted  on  this  case,  when 
at  the  Bar,  has  taken  no  part  in  the  decision. 

Rule  discharged. 
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HOPKINS  V.  PRESCOTT.  i847, 

(4  C.  B.  578—597 ;  S.  C.  16  L.  J.  C.  P.  259 ;  U  Jur.  562.)  J^^- 

An  agreement,  whereby,  after  reciting  that  A.  had  carried  on  the  [  ^^^  1 
business  of  a  law-stationer  at  Q-.,  and  also  had  been  sub-distributor  of 
stamps,  collector  of  assessed  taxes,  &c.  there,  and  that  he  had  agreed  with 
B.  for  the  sale  of  the  said  business,  and  of  all  his  goodwill  and  interest 
therein,  to  him,  for  the  sum  of  300/.,  A.,  in  consideration  of  the  said  sum 
of  300/.,  agreed  to  sell,  and  B.  agreed  to  purchase,  the  said  business  of  a 
law-stationer  at  G. ;  and  whereby  it  was  further  agreed  that  A.  should  not 
at  any  time  after  the  Ist  of  March  then  next,  carry  on  the  business  of  a 
law-stationer  at  Q-.,  or  within  ten  miles  thereof,  or  collect  any  of  the 
assessed  taxes,  &c.,  but  would  use  his  utmost  endeavours  to  introduce  B.  to 
the  said  business  and  offices/'  is  illegal  and  void,  as  being  a  contract  for 
the  sale  of  an  office,  within  the  Sale  of  Offices  Act,  155 1  (5  &  6  Edw.  VI.  c.  16) 
and  also  within  the  Sale  of  Offices  Act,  1809  (49  Geo.  III.  c.  126). 

Assumpsit.  The  declaration  stated,  that,  on  the  8th  of  January, 
1846,  by  a  certain  agreement  then  made  between  the  plaintiff  of 
the  one  part,  and  the  defendant  of  the  other  part,  after  reciting 
that  the  plaintiff  had,  for  a  long  time  past,  carried  on  the  business 
of  a  law-stationer  at  Gloucester,  and  also  had  been  sub-distributor 
*of  stamps,  collector  of  assessed-taxes,  and  ageqt  for  the  Birming-  F  *579  ] 
ham  Fire  Office  there,  from  which  business  he  bad  annually 
received,  on  an  average  of  five  years,  the  sum  of  200/.,  and  that  the 
plaintiff,  being  desirous  of  giving  up  bis  said  business,  bad  agreed 
with  the  defendant  for  the  sale  of  the  same,  and  of  all  his  goodwill 
and  interest  therein,  to  him,  at  and  for  the  sum  of  800/.,  in  the 
manner  thereinafter  mentioned,  it  was  witnessed,  that,  in  con- 
sideration of  the  sum  of  800/.,  to  be  paid  as  thereinafter  mentioned, 
the  plaintiff  did  thereby  agree  to  sell,  and  the  defendant  did  thereby 
agree  to  purchase,  all  the  said  business  of  a  law-stationer  so  carried 
on  by  the  plaintiff,  and  all  his  goodwill  and  interest  therein,  and  in 
every  part  and  branch  thereof;  and  the  defendant  did  thereby 
promise  and  agree  to  and  with  the  plaintiff,  that  he,  the  defendant, 
would  pay  and  secure  to  the  plaintiff  the  said  sum  of  800Z.,  with 
interest,  by  certain  notes  of  hand,  <&c.,  payable  at  stated  periods, 
and  in  manner  therein  mentioned;  and  it  was  thereby  further 
agreed  by  and  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  not  at  any  time  after  the  Ist  day  of  March  then 
next,  carry  on  the  business  of  a  law- stationer,  or  collect  any  of  the 
assessed-taxes,  or  accept  the  office  of  an  agent  to  any  Fire  or  Life 
Assurance  Company  at  Gloucester,  or  within  ten  miles  thereof,  but 
would  use  his  utmost  endeavours,  at  the  expense  of  the  defendant, 
to  introduce  him,  the  defendant,  to  the  said  business  and  offices,  as 
by  the  said  agreement,  &c. :  that,  the  said  agreement  being  so 
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Hopkins  made,  afterwards,  in  consideration  thereof,  and  that  the  plaintiff, 
PBSflooTT.  ftt  the  request  of  the  defendant,  had  then  promised  the  defendant 
to  perform  the  said  agreement  on  his  part,  he,  the  defendant, 
undertook,  and  then  promised  the  plaintiff,  to  perform  the  said 
agreement  on  his  part:  averment,  that  the  plaintiff  had  always, 
from  the  time  of  making  the  said  agreement,   performed  and 

[  *680  ]  fulfilled  the  same  on  his  *part,  and  was  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  and  always  from  thence  had  been, 
ready  and  willing  to  accept  and  receive  from  the  defendant  the 
notes  of  hand,  &c.,  as  a  security  for  the  said  800/.  and  interest,  in 
manner  as  in  the  agreement  in  that  behalf  provided,  and  had  not 
at  any  time  after  the  1st  of  March,  1847,  carried  on  the  business  of 
a  law-stationer,  or  collected  any  of  the  assessed-taxes,  or  accepted 
the  ofSce  of  an  agent  to  any  Fire  or  Life  Assurance  Company  within 
ten  miles,  &c.,  and  had  always,  from  the  time  of  making  the 
agreement,  used  his  utmost  endeavours  to  introduce  the  defendant 
to  the  said  business  and  offices :  Breach,  that,  although,  after  the 
making  of  the  agreement,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  25th  of  December,  1846,  the  sum  of  50Z.  became 
due  and  payable  from  the  defendant  to  the  plaintiff,  according  to 
the  tenor  of  the  agreement,  yet  the  defendant  had  disregarded  hi8 
said  promise  and  agreement,  and  had  not  paid  the  last-mentioned 
sum,  or  any  part  thereof,  &c. ;  and  that,  although  a  reasonable 
time  in  that  behalf  had  elapsed,  after  the  making  of  the  agreement, 
and  before  the  commencement  of  the  suit,  yet  the  defendant, 
further  disregarding  his  said  promise,  had  wholly  neglected  to 
secure  the  said  sum  of  502.,  or  any  part  thereof,  by  note  of  hand 
or  otherwise,  &c. 

Second  plea:  that,  before  and  at  the  time  of  making  the  supposed 
agreement  and  promise  in  the  declaration  mentioned,  the  plaintiff 
held,  exercised,  and  enjoyed  the  office  of  sub-distributor  of  stamps, 
for,  &c.,  the  same  then  and  still  being  an  office  touching  and  con- 
cerning the  receipt  of  her  Majesty's  revenue ;  and  that,  by  the 
agreement  so  made  by  the  plaintiff  as  in  the  declaration  mentioned, 
he  the  plaintiff  did  unlawfully,  corruptly,  and  against  the  statute  in 
that  case  made  and  provided,  agree  with  the  defendant  to  receive 

[  ♦681  ]  *and  have  from  him  a  certain  sum  of  money,  to  wit,  the  money  in 
the  declaration  mentioned,  to  the  intent  that  he,  the  defendant, 
should  have,  exercise,  and  enjoy  the  last-mentioned  office;  and  that 
thereby  the  supposed  agreement  was  and  is  utterly  void  in  law. 
Verification. 
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Replication,  that  the  plaintiff  dia  not,  by  the  agreement  in  the     Hopkins 
declaration  mentioned,  agree  with  the  defendant  to  receive  or  have     prbboott. 
from  him  the  sum  of  money  in  the  plea  mentioned,  to  the  intent 
that  the  defendant  should  have,  exercise  or  enjoy  the  office  in  the 
plea  mentioned,  modo  et  forma,  concluding  to  the  country. 

To  a  third  plea,  in  terms  similar  to  the  second,  substituting  the 
words  ''collector  of  taxes,"  for  ''distributor  of  stamps,"  there  was 
a  similar  replication. 

To  these  replications  there  was  a  special  demurrer:  but  the 
judgment  of  the  Court  turned  entirely  upon  the  sufficiency  of  the 
declaration. 

Hugh  HiU  (with   whom  was  Badeley),  in    support    of    the 
demurrer : 

The  contract  declared  upon  is  void,  and  the  breach  of  it  affords 
no  ground  of  action.  One  of  the  considerations  which  induced  the 
defendant  to  agree  to  purchase  the  business  in  question  was,  the 
engagement,  on  the  plaintiff's  part,  not  to  carry  on  the  business  of 
a  law-stationer  at  Gloucester,  or  within  ten  miles  thereof ;  another, 
that  the  plaintiff  would  resign  the  office  of  collector  of  assessed 
taxes ;  and  a  third,  that  the  plaintiff  would  use  his  utmost  endeavours 
to  introduce  the  defendant  to  the  offices  before  mentioned,  viz., 
amongst  others,  those  of  collector  of  assessed  taxes,  and  sub-distri- 
butor of  stamps.  Now,  it  is  perfectly  clear,  that,  if  any  one  provision 
in  an  agreement  is  in  contravention  of  a  statute,  the  whole  contract 
is  void.  From  the  reign  of  Elizabeth  to  the  present  time  *that  has  [  *582  ] 
never  been  disputed.  [He  cited  Lee  v.  ColeshiU  (i)  and  Norton  v. 
Smme«(2).]  The  49  Geo.  III.  c.  126,  s.  3,  makes  the  purchase  or  [  R85  ] 
sale  of  an  office  *within  the  prohibition  of  the  former  statute,  an  [  *586  ] 
indictable  offence.  A  contract  for  the  doing  of  a  thing  that  is  pro- 
hibited by  a  statute,  or  the  doing  of  which  subjects  the  party  to  a 
penalty,  cannot  be  made  the  foundation  of  an  action  (3).  In  8rd 
Inst.  154,  it  is  said:  "The  King  referred  the  case  (4)  unto  Sir 
Thomas  Egerton,  Lord  Chancellor  of  England,  and  to  the  Chief 
Justice  of  the  King's  Bench :  Sir  Bobert  Vernon,  being  coferer  of 
the  King's  house,  by  reason  of  which  office  he  hath  the  receipt  and 
payment  of  40,000{.  of  the  King's  treasure  yearly,  and  payeth  the 

(1)  Cro.  Eliz.  529;  8.  C.  per  n(ym.  (2)  Hobart,  12. 

Sttiith  V.   ColeshiU,  2  And.  55,    107;  (3)    Vide  Cundell  y.   Dawson,   ante, 

cited  in  Twyne's  case,  3  Co.  Rep.  82  b ;  p.  621. 

and  in  Godb.  213 ;  &Jir  F.  Moore,  857 ;  (4)  Sir  A,  Ingram's  case,  12  Jac.  1. 
Ley,  2,  75,  79. 
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HoPKivs  wages  beneath  the  Btayres,  &c.,  did  bargain  and  sell  the  said  office 
PiuJl'ott.  'or  a  great  sum  of  money,  and  for  certain  annuities  to  be  paid,  to 
8ir  Arthur  Ingram,  Knight.  The  first  question  was,  whether  the 
said  office  were  void  by  force  of  the  statute  of  6  &  6  Edw.  YI.  c.  16. 
The  second  was,  seeing  the  words  of  this  Act  be, — 'shall  be 
adjudged  a  disabled  person  in  law,  to  all  intents  and  purposes,  to 
have  and  occupy  any  such  office,'  &c., — whether  the  King  might 
dispense  with  that  (disabled);  and,  upon  mature  deliberation,  and 
hearing  of  counsel  learned,  they  resolved,  and  so  certified  the  King, 
that  the  same  office  was  void  by  the  said  bargain  and  sale,  and  that 
the  King  could  not  dispense  with  the  said  disability,  for  the  reason 
and  cause  above-said  '*  (i). 

(Maule,  J. :  That  comes  to  nothing  at  all.) 

In  Hv/fgins  v.  Bamhridge{2)^  it  was  held  that  a  contract  with  the 
warden  of  the  Fleet  (who  held  only  for  life  under  the  Grown),  that, 
for  a  sum  of  money,  he  would  surrender  the  office  to  the  King,  to 
[  *687  ]  the  intent  that  he  should  procure  from  the  *King  a  grant  of  the 
office  to  the  purchaser,  is  void  by  the  5  &  6  Edw.  YI.  c.  16 ;  and  a 
bond  given  to  secure  the  payment  of  such  consideration  money, 
cannot  be  enforced  in  a  court  of  law.  [On  the  same  point  he  cited 
Layng  v.  Paine  (8),  Parsons  v.  Thompson  (4),  Garforth  v.  F€arofi(b), 
and  Blackford  v.  Preston  (6).] 

[  689  ]  (WiLDB,  Ch.  J. :  In  that  case  [Blachfard  v.  Preston'\  the  party 

superannuated  himself  by  fraud.) 

In  Stackpoole  v.  Earle(7),  a  contract  to  pay  a  percentage  for  pro- 
curing one  to  purchase  the  office  of  surveyor  of  the  baggage  of  the 
port  of  London,  was  held  to  be  within  the  prohibition  of  the  5  <&  6 
Edw.  YI.  c.  16. 

(Maule,  J. :  There,  the  objection  was  taken  upon  the  evidence, 
not  upon  the  declaration.) 

By  the  55  Geo.  III.  c.  184,  s.  8,  general  powers  are  given  to  the 
Commissioners  of  Stamps  to  appoint  all  proper  officers.  The  sub- 
distributor, an  officer  expressly  mentioned  in  the  56  Geo.  III.  c.  58, 

(1)  And  see  Co.  Litt.  234  a;  1  Tho.  (4)  2  R.  B.  773  (1  H.  BL  322). 
Co.  Litt.  240.  (3)  2  B.  B.  778  (1  H.  Bl.  327). 

(2)  WiUes,  241.  (6)  4  B.  B.  598  (8  T.  B.  89). 

(3)  Willes,  571.  (7)  2  Wils.  133. 
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8. 120,  and  in  the  8  &  4  Will.  lY.  c.  97,  as.  1,  8,  is  appointed  by  the      Hopkins 
distributor  (i).     By  the  8  Geo.  lY.  c.  88(2),  provision  is  made  for     pbbJoott. 
the  appointment  and  regulation  of  collectors  of  land  and  assessed 
taxes.    Both  these  are  clearly  offices  within  the  5  &  6  Edw.  YI.  c.  16. 

Prentice,  contra  : 

The  question  is,  whether  the  whole  contract  is  void,  because  one 
branch  of  it  may  be  within  the  prohibition  of  the  statute  of  Edward. 
With  the  exception  of  Parsons  v.  Tlwmpson  and  Gar/orth  v.  Fearon, 
all  the  cases  cited  on  the  part  of  the  defendant,  were  cases  of  bonds. 
In  the  case,  however,  of  a  deed  which  ^contains  several  matters  [  *590  ] 
of  contract  that  are  capable  of  being  severed,  modern  cases  show 
that  an  illegality  affecting  one  branch  of  it  only,  does  not 
avoid  the  whole  instrument.  Thus,  in  Doe  d.  Tlwmpson  v. 
Pitcher  (z),  it  was  held,  that,  if  there  be  in  a  deed  one  limita- 
tion to  an  use  which  is  a  charitable  use  within  the  statute 
9  Geo.  II.  c.  36,  that  statute  does  not  therefore  avoid  other  limita- 
tions in  the  same  deed,  which  are  not  within  the  Act.  *  *  So, 
here,  *the  contract,  so  far  as  it  relates  to  the  sale  of  an  office,  is  [  *59i  ] 
void  ;  but  the  rest  may  stand.  [He  referred  to  Kerrison  v.  Cole  (4) 
and  Bellamy  v.  Buirow  (5).]  The  real  subject-matter  of  the  agree- 
ment here,  is,  the  sale  of  the  business  of  a  law-stationer.  All  the 
rest  is  collateral.  The  declaration  would  have  been  perfectly  good, 
at  least  on  general  demurrer,  if  the  mutual  promises  had  been 
wholly  omitted.  The  plaintiff  was  not  bound  to  set  out  the  whole 
agreement. 

(Wilde,  Ch.  J. :  He  was  bound  to  set  out  the  whole  consideration 
for  the  defendant's  promise.) 

Suppose  this  had  been  a  contract  for  the  sale  of  two  distinct  busi- 
nesses, upon  separate  considerations,  might  not  the  contract  have 
been  good  as  to  one,  although,  as  to  the  other,  it  might  have  been 
bad? 

(Wilde,  Ch.  J. :  No  doubt,  you  may  put  two  distinct  and  inde- 
pendent contracts  upon  one  piece  of  paper.  But  here,  the  con- 
sideration alleged  is  an  entire  one.) 

(J)  See  now  64  &  65  Yict.  c.  38,  Act.— J.  G.  P. 

fw.  3,  7.— J.  G.  P.  (3)  6  Taunt.  359. 

(2)  Repealed  by  43  &  44  Vict.  c.  19,  (4)  8  East,  231. 

8.  4,  and  see  now  ss.  71—79,  of  that  (5)  Cas.  temp.  Talbot,  97. 
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Hopkins      It  is  nowhere  alleged  in  this  declaration,  that  the  plaintiff  was,  at 
Pbk^ott.     the  time  of  the  contract,  sub-distributor  of  stamps  *or  collector  of 
[  *693  ]      assessed  taxes ;  but  merely  that  he  had  been  so. 

(Cbesswell,  J. :  He  undertakes,  by  the  agreement,  not  to  collect 
any  of  the  assessed-taxes  after  a  certain  day.) 

The  Court  will  intend  nothing  to  make  the  declaration  bad.  Nor 
will  they  assume,  as  it  is  not  averred,  that  the  plaintiff  had  been 
a  collector  appointed  under  the  Assessed  Taxes  Acts. 

Badeley,  in  reply : 

The  Court  will  take  notice  of  assessed-taxes,  and  that  there  are 
no  other  collectors  than  those  mentioned  in  the  Acts.  The  con- 
sideration alleged  in  the  declaration,  is  clearly  not  severable,  and  is 
on  the  face  of  it  illegal.  The  plaintiff  had  no  right  to  contract  to 
deprive  the  Crown  of  the  benefit  of  his  services  as  collector  (i).  All 
contracts  which  are  contrary  to  public  policy  are  void:  Law  v. 
Law  (2).  Norton  v.  Simmes  and  Pearson  v.  Humes  (a)  show  that  there 
is  a  distinction  between  contracts  partially  void  at  common  law,  and 
those  which  are  declared  void  by  statute,  *  *  Upon  the  fair 
construction  and  intendment  of  the  contract  as  stated  in  this  declara- 
tion, it  does  appear  that  the  plaintiff  was  collector  of  taxes  at  the 
time  it  was  entered  into. 

(Maulb,  J. :  The  plaintiff  distinctly  avers  that  he  had  always, 
from  the  time  of  making  the  agreement,  performed  and   fulfilled 
the  same  on  his  part,  and  had  not  at  any  time  since  the  1st  of 
i.  *693  ]       March,  *1847,  collected  any  of  the  assessed  taxes.) 

For  any  thing  that  appears,  the  entire  agreement  is  set  out  in  the 
declaration. 

(Wilde,  Ch.  J. :  The  Court  will  intend  that  the  whole  con- 
sideration for  the  payment  of  the  money,  is  stated.) 

Wilde,  Ch.  J. : 
I  am  of  opinion  that  the  defendant  in  this  case  is  entitled  to 

(1)  And  see  Pelham's  ease,  4  Brace,  Comberbach,  441,  Lord  Holt 
Leon,  li'd,  disclaimed  all  knowledge  of    "  that 

(2)  3  P.  Wms.  391.  Carter,"  and  would    not    allow    his 

(3)  Carter,   229.      Li  Penmyer  v.      authority. 
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judgment,  on  the  ground  that  the  declaration  does  not  disclose  a  Hopkius 
good  cause  of  action.  It  is  therefore,  unnecessary  to  discuss  the  prbsoott. 
sufficiency  either  of  the  plea  or  of  the  replication  (i).  The  declara- 
tion sets  out  an  agreement ;  and  one  question  is,  whether  it  sets 
out  an  agreement  which  is  single  and  entire,  made  on  one  entire 
consideration,  or  one  that  is  severable  in  its  nature,  and  deals  with 
matters  that  are  unconnected  with,  and  independent  of,  each  other. 
It  seems  to  me  that  the  matter  alleged  in  the  declaration,  amounts 
to  one  entire  agreement, — which  may  very  well  be,  although  the 
contract  be  to  perform  several  distinct  things.  By  the  agreement, 
as  set  out  in  the  declaration, — ^which  begins  with  reciting  that  the 
plaintiff  had  for  a  long  time  past  carried  on  the  business  of  a  law- 
stationer,  and  also  had  been  sub-distributor  of  stamps,  collector  of 
assessed  taxes,  and  agent  for  the  Birmingham  Fire  Office,  and  that 
the  plaintiff,  being  desirous  of  giving  up  his  said  business,  had 
agreed  with  the  defendant  for  the  sale  of  the  same,  and  of  all  his 
goodwill  and  interest  therein,  to  him,  for  the  sum  of  8002., — ^it  was 
witnessed,  that,  in  consideration  of  8002.,  the  plaintiff  agreed  to 
sell,  and  the  defendant  to  purchase,  all  the  said  business  of  a  law- 
stationer  so  carried  on  by  the  plaintiff,  and  all  his  goodwill  and 
interest  therein,  and  in  every  part  and  branch  thereof :  and  the 
defendant  promised  and  agreed  to  pay  the  8002.,  at  certain  periods ; 
and  it  was  further  agreed  *'  that  the  ^plaintiff  should  not,  at  any  [  *594  } 
time  after  the  1st  of  March  then  next,  carry  on  the  business  of 
a  law-stationer,  or  collect  any  of  the  assessed  taxes,  or  accept  the 
office  of  an  agent  to  any  Fire  or  Life  Assurance  Company,  within  ten 
miles  of  Gloucester,  but  would  use  his  best  endeavours  to  introduce 
the  defendant  to  the  said  business  and  offices,"  that  is,  the  business 
of  a  law-stationer,  and  the  offices  of  a  sub-distributor  of  stamps, 
collector  of  assessed  taxes,  and  agent  to  the  Birmingham  Fire 
Office.  The  declaration  then  proceeds  to  allege  that  ''the  said 
agreement  being  so  made,  afterwards,  in  consideration  thereof," 
from  which  words,  it  seems  to  me  that  it  must  necessarily  be 
inferred  that  the  agreement  in  all  its  several  parts  formed  the 
consideration  for  the  defendant's  promise,  there  being  no  rational 
ground  for  saying  that  one  of  the  things  mentioned  in  the  agree- 
ment formed  the  consideration  in  preference  to  the  others,  **  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  then  promised 
the  defendant  to  perform  the  said  agreement  on  his  part,  he,  the 
defendant,  undertook  and  then  promised  the  plaintiff  to  perform 
(1)  The  argument  upon  them  has  therefore  been  omitted. 
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Hopkins  the  said  agreement  on  his  part."  It  then  proceeds  to  aver,  in 
PsnooTT.  a  manner  not,  perhaps,  very  material,  except  as  showing  what  the 
pleader,  who  would  hardly  have  averred  the  performance  of  that 
which  he  considered  to  be  delwrs  the  contract,  onderstood  to  be  the 
agreement  between  the  parties, "  that  the  plaintiff  had  always,  from 
the  time  of  making  the  agreement,  performed  and  fulfilled  the  same 
on  his  part,  and  was  afterwards,  to  wit,  on  &c.,  and  always  from 
thence  hitherto  had  been,  ready  and  willing  to  accept  and  receive 
from  the  defendant  the  securities  for  the  800Z.  in  manner  as  in  the 
agreement  provided,  and  had  not  at  any  time  after  or  since  the 
said  1st  of  March,  1847,  carried  on  the  business  of  a  law-stationer, 
or  collected  any  of  the  assessed  taxes,  or  accepted  the  office  of 
an  agent  to  any  Fire  or  Life  Assurance  Company,  within  ten  miles  of 
£  *596  J  Gloucester,  *and  had  always,  from  the  time  of  making  the  said 
agreement,  used  his  utmost  endeavours  to  introduce  the  defendant 
to  the  said  business  and  offices."  And  it  then  alleges  a  breach,  in 
the  non-payment  of  one  of  the  instalments.  Looking  at  this  agree- 
ment, it  appears  to  me  that  it  is  one  entire  and  indivisible  contract, 
founded  upon  one  entire  consideration. 

If,  then,  the  contract  declared  on  is  entire,  the  next  question  is, 
to  what  does  it  relate  ?  The  subject-matter  of  the  agreement,  in 
addition  to  the  sale  of  the  business  of  a  law-stationer,  is,  that  the 
plaintiff  will,  for  certain  reward,  resign  the  offices  of  collector  of 
assessed  taxes  and  sub-distributor  of  stamps,  and  use  his  best 
endeavours  to  procure  the  defendant  to  be  appointed  to  those 
offices.  The  question  is,  whether  these  are  offices  within  the 
statute  5  &  6  Edw.  YI.  c.  16.  It  is  said  that  the  Court  cannot 
take  notice  of  the  office  of  '^  collector  of  assessed  taxes."  He  is, 
however,  an  officer  appointed,  under  certain  Acts  of  Parliament, 
of  which  we  must  take  notice,  to  an  office  connected  with  the 
receipt  of  the  revenue.  The  office  of  sub-distributor  of  stamps, 
likewise,  is  an  office  of  the  same  description.  Both  are  within 
the  6  &  6  Edw.  YI.  c.  16,  the  third  section  of  which  avoids  all 
contracts  for  the  sale  or  purchase  of  the  several  offices  mentioned 
in  the  second  section.  We  need  not,  therefore,  look  beyond  the 
provisions  of  that  statute,  to  see  that  the  contract  declared  on 
in  this  case,  cannot  be  made  the  foundation  of  an  action.  The 
49  Geo.  III.  c.  126,  s.  8,  however,  carries  the  matter  still  further, 
by  making  the  transactions  prohibited  by  the  statute  of  Edward, 
misdemeanors.  The  effect  of  both  statutes  is,  that  this  agreement 
is  utterly  void. 
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COLTMAN,  J.  :  HOPKIUS 

I  am  entirely  of  the  same  opinion.  The  contract  cannot  be  Pbbboott. 
broken  up  in  the  manner  suggested.  It  is  one  entire  contract,  and 
the  defendant  could  not  be  called  upon  to  pay,  except  upon  the 
performance  by  the  ^plaintiff  of  the  whole  consideration.  If  any  [  *^9e  ] 
part  of  the  consideration  is  void,  the  money  cannot  be  recovered. 
Beading  this  declaration,  as  I  think  we  are  bound  to  read  it, 
according  to  the  plain  common  sense  of  the  words  used,  I  find  a 
part  of  the  consideration  to  be  the  covenant  on  the  plaintiff's  part 
to  recommend  the  defendant  to  an  office  relating  to  the  collection 
of  her  Majesty's  revenue,  which  is  precisely  within  the  prohibition 
of  the  5  &  6  Edw.  YI.  c.  16.  It  has  never  been  held  that  that 
statute  applies  only  to  one  who  has  power  himself  to  appoint  to 
the  office  which  is  the  subject  of  the  bargain.  In  Law  v.  Law, 
which  is  a  leading  authority,  the  party  had  no  such  power ;  he 
only  engaged  to  use  his  influence  with  the  Commissioners.  If  this 
contract  were  not  made  void  by  statute,  I  still  think  it  would  be 
void  at  common  law,  upon  the  principle  laid  down  by  Lord 
Thurlow,  on  granting  a  perpetual  injunction  in  Haneington  v.  Du 
Chatel  (i),  viz.,  that  contracts  for  the  sale  of  offices  of  this  sort,  are 
contrary  to  public  policy. 

Maule,  J. : 

I  also  think  the  declaration  is  bad,  on  the  ground  that  it 
discloses  a  contract  made  void  by  the  statute  5  &  6  Edw.  YI. 
c.  16.  The  second  section  prohibits  the  taking  any  money  or  agree- 
ment for  money  or  reward,  to  the  intent  that  the  party  paying  or 
agreeing  to  pay  the  money  should  have  or  exercise  any  office, 
amongst  others,  relating  to  the  receipt  or  controlment  of  the 
revenue ;  and  the  third  section  makes  the  contract  absolutely  null 
and  void.  The  agreement  now  in  question,  in  substance  is,  that  the 
defendant  shall  pay  the  plaintiff  800Z.,  to  the  intent  that  the  former 
shall  have  and  exercise  the  offices  of  sub-distributor  of  stamps,  and 
collector  of  assessed  taxes, — both  clearly  offices  within  the  direct 
prohibition  of  the  statute.  The  agreement  bears  evident  traces  of 
an  intention  to  evade  *that  Act.  It  is  said,  that  this  is  stated  as  a  [  «597  ] 
farther  agreement,  and  that,  rejecting  that  part  of  the  agreement 
which  relates  to  the  offices  of  sub-distributor  of  stamps,  and 
collector  of  assessed  taxes,  and  also  the  mutual  promises,  enough 
would  remain  to  support  the  action.  But  I  think  we  are  not  at 
(1)  1  Br.  C.  0.  124 ;  and  see  12  Bic.  11.  c  2. 
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Hopkins  liberty  either  to  reject  the  mutual  promises,  or  so  to  sever  the 
Pbbtoott.  agreement.  It  is  by  no  means  clear  that  the  declaration  would  be 
good  if  the  mutual  promises  were  omitted.  It  would  be  an 
irregular  declaration  in  assumpsit.  If  the  omission  had  the  effect 
of  severing  the  agreement,  it  would  give  to  the  declaration  an  effect 
totally  different  from  the  intention  of  the  parties.  We  cannot 
reject  words,  the  omission  of  which  would  alter  the  sense.  The 
defendant  contracted  to  pay  the  8002.  in  consideration  of  all  that 
the  plaintiff  contracted  to  do  on  his  part. 

Cbbsswell,  J. : 

I  agree  with  the  rest  of  the  Court  in  thinking  this  declaration 

bad.     It  is  impossible  to  look  at  the  agreement  set  out,  without 

seeing  that  the  object  of  the  parties  was,  the  sale  of  the  offices  in 

question.    Upon  the  face  of  the  declaration  there  is  no  right  of 

action. 

Jvdgment  for  tlie  defendant  (i). 


1847. 
June  4. 

[598] 


LOGAN  V.  HALL  and  Anothek(2). 

(4  C.  B.  698—625 ;  8.  C.  16  L.  J.  C.  P.  252 ;  11  Jur.  804.) 

A.  being  lessee  of  a  messuage  under  the  Corporation  of  London,  demised 
it,  in  1829,  to  B.,  C,  and  D.,  for  twenty-one  years;  the  lessees  covenanting 
to  repair,  and  to  insure  '*  in  the  sum  of  2,500/.  at  the  least,  in  the  Protector 
Fire  Insurance  Office,  or  in  such  other  respectable  insurance  office  in 
London  or  Westminster,  as  B.,  C,  and  D.  (the  lessees),  their  executors, 
&c.,  should  think  fit;  "  with  a  proviso  for  re-entry  for  breach  of  any  of  the 
covenants. 

In  1835,  C,  by  indenture,  granted  an  underlease  to  £.  and  F.,  for  the 
residue  of  the  term,  wanting  one  day ;  the  underlease  containing  the  like 
covenants  to  repair,  and  to  insure  *'  in  the  sum  of  2,500/.  at  the  least,  in 
the  Protector  Fire  Insurance  Office,  or  in  such  other  respectable  fire 
insurance  office  in  London  or  Westminster  as  E.  and  F.,  their  executors,  &c., 
should  think  fit ;  "  and  also  a  proviso  for  re-entry  for  breach  of  any  of  the 
covenants. 

The  messuage  being  out  of  repair,  and  uninsured,  the  executors  of  A.. 
in  1843,  brought  ejectment,  and  recovered  possession :  Held,  that  G. 


(1)  For  cases  within  the  statute  of 
Edward,  see  Dr,  Trevor's  case  (chan- 
cellorship of  a  diocese),  12  Co.  Hep. 
78 ;  Cro.  Jac.  269  ;  Woodward  v. 
Fexly  (archdeacon's  registership),  3 
Lev.  289 ;  2  Vent  187  ;  Law  v.  Law 
(supervisorship  of  excise),  3  P.  Wms. 
391 ;  Cases  temp.  Talb.  140 ;  MwrrU 
V.  M^CuUock  (commission  in  the 
marines),  Amb.  432. 


For  cases  not  within  the  statute  of 
Edward,  see  GoflMVs  case  (office  of 
bailiff  of  a  hundred),  4  Leon.  S3; 
Ellis  V.  Middle  (office  held  in  fee,  and 
demises  thereof),  2  Lev.  151  ;  Pre- 
cedents in  Chancery  (commission  in 
the  army),  99. 

(2)  Judicially  cited  in  Ponti/ex  v. 
Foord  (1884)  12  Q.  B.  D.  152,  and 
Cotton  V.  BennHt  (1884)  26  Ch.  D.  161. 
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not  entitled  to  recover  against  *E.  and  F.  the  value  of  his  reyersionary        Looak 
interest, — ^the  loss  thereof  not  being  the  result  of  their  breaches  of  covenant,  v* 

but  of  the  breaches  of  covenants  by  C,  to  which  covenants  they  were  no  ^^^' 

parties. 

Held  also,  that  the  execution  by  the  defendants  of  the  indenture  of 
underlease,  and  payment  of  rent  thereunder  to  C,  was  sufficient  evidence 
for  the  jury  that  C.  was  solely  entitled  to  the  reversion  expectant  upon  the 
determination  of  the  underlease. 

Covenant.  [The  declaration  was  framed  upon  breaches  of  cove- 
nants to  repair  and  insnre  contained  in  a  lease.  The  defendants 
pleaded  payment  of  one  shilling  into  Court,  averring  that  the  plain- 
tiff had  not  sustained  damages  to  a  greater  amount.  Beplication 
of  damages  to  a  greater  amount  than  one  shilling.    Issue  thereon.] 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  sittings  for  London  after       [  603  ] 
Michaelmas  Term,  1846,  a  verdict  was  found  for  the  plaintiff,  damages 
840{.,  subject  to  the  opinion  of  the  Court  upon  the  following  case : 

By  indenture  made  and  dated  the  7th  of  July,  1829,  hereinafter 
referred  to  as  '*  the  lease  to  the  plaintiff  and  others,"  between  J.  D. 
Middleton  of  the  one  part,  and  T.  Kinnear,  B.  Logan  (the  plaintiff), 
and  S.  F.  Campbell,  of  the  other  part,  Middleton  demised  a 
messuage  to  Kinnear,  Logan,  and  Campbell  for  twenty-one  years 
from  the  25th  of  March,  1829,  at  the  yearly  rent  of  175Z.,  payable 
quarterly,  on  the  24th  of  June,  29th  of  September,  26th  of 
December,  and  25th  of  March,  in  every  year, — the  first  payment 
thereof  to  be  made  pn  the  29th  of  September  then  next  ensuing. 

This  lease  contained  the  following  covenants  on  the  part  of  the 
lessees,  to  repair,  and  to  insure : 

**  And  the  said  T.  Kinnear,  B.  Logan,  and  S.  F.  Campbell,  for 
themselves,  their  heirs,  executors,  administrators,  and  assigns,  do 
hereby  covenant  with  the  said  J.  *D.  Middleton,  his  executors,  [  '^^  ] 
administrators,  and  assigns,  in  manner  following,  that  is  to  say,  that 
they  the  said  T.  Kinnear,  B.  Logan,  and  S.  P.  Campbell,  their 
executors,  administrators,  and  assigns,  shall  and  will,  from  time 
to  time,  and  at  all  times  during  the  term  hereby  granted,  at  their 
own  proper  costs  and  charges,  well  and  sufficiently  repair,  uphold, 
support,  sustain,  maintain,  amend,  and  keep  in  good  and  sufficient 
repair,  with  good,  sound,  and  well-seasoned  oaken  timber,  and  such 
other  materials  as  in  and  by  the  Acts  of  Parliament  for  re-build- 
ing the  city  of  London,  are  appointed  to  be  used  in  all  buildings 
within  the  said  city,  and  the  liberties  thereof,  and  with  all  other 
needful  and  necessary  reparations,  the  said  messuage  and  premises 
hereby  demised,  and  all  other  erections  and  buildings  which  shall, 
at  any  time  or  times  during  the  term  hereby  granted,  be  erected 
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LooAK       or  built  upon  the  premises  hereby  demised,  or  any  part  thereof  ; 

Ha^ll.  and  shall  and  will  cause  the  pavements  to  be  paved,  and  the  privies 
and  wydraughts  belonging,  or  which  shall  belong,  to  the  said 
premises,  to  be  repaired,  emptied,  scoured,  cleansed,  and  amended, 
at  all  times  when  needful :  '* 

'^  And  also  that  they,  the  said  Kinnear,  Logan,  and  Campbell, 
their  executors,  administrators,  and  assigns,  shall  and  will,  on  the 
25th  day  of  March,  1881,  at  their  own  proper  costs  and  charges, 
insure  and  keep  insured  the  said  messuage  and  premises  and  build- 
ings hereby  demised,  and  all  such  other  erections  and  buildings  as 
shall  be  then  or  thereafter  erected  and  built  in  or  upon  the  said 
premises,  or  any  part  thereof,  from  loss  or  damage  by  fire,  in  the 
sum  of  2,500Z.  at  the  least,  in  the  Protector  Fire  Insurance  Office, 
or  in  such  other  respectable  fire-insurance  office  in  London  or 
Westminster  as  the  said  Kinnear,  Logan,  and  Campbell,  their 
executors,  administrators,  or  assigns,  shall  think  fit  and  proper, 

[  *60o  ]  and  keep  the  same  so  insured  during  the  '''continuance  of  the  term 
hereby  granted,  and  shall  and  will,  upon  the  request  of  the  said 
J.  D.  Middleton,  his  executors,  administrators,  or  assigns,  or  his  or 
their  steward  or  agent,  produce  the  receipt  for  the  premium  and 
duty  for  the  then  current  year ;  and  shall  and  will,  so  often  as  sneh 
messuage  and  buildings,  or  any  part  thereof,  shall  be  burnt  down 
or  damaged  by  fire,  forthwith  reinstate  the  same  under  the  direc- 
tion of  the  surveyor  of  the  said  J.  D.  Middleton,  his  execators, 
administrators,  or  assigns." 

And  the  said  lease  to  the  plaintiff  and  others,  also  contains  the 
following  proviso  for  re-entry  : 

'^  Provided  always,  that,  if  the  said  yearly  rent  or  sum  of  175/. 
shall  be  behind  or  unpaid,  in  part  or  in  the  whole,  by  the  space  of 
thirty  days  next  after  any  of  the  days  of  payment  on  which  the 
same  ought  to  be  paid  as  aforesaid,  and  the  same  shall  be  demanded 
upon,  or  at  any  time  after,  the  expiration  of  the  said  thirty  days ; 
or,  if  the  said  Kinnear,  Logan,  and  Campbell,  their  execators, 
administrators,  or  assigns,  shall  do,  or  omit  to  do,  any  act,  matter, 
or  thing  whatsoever  in  breach  or  non-performance  of  all  or  any  of 
the  covenants  and  clauses  herein  contained,  and  on  the  part  and 
behalf  of  them  the  said  Kinnear,  Logan,  and  Campbell,  their 
executors,  administrators,  and  assigns,  to  be  observed,  performed, 
fulfilled,  and  kept,  then,  and  in  all  or  any  of  such  cases,  it  shall  be 
lawful  to  and  for  the  said  J.  D.  Middleton,  his  executors,  adminis- 
trators, or  assigns,  into  and  upon  the  said  messuage  and  pfemises 


VOL,  Lxxn.]  1847.    C.  P.    4  C.  B.  606—607.  659 

hereby  demised,  or  into  or  upon  any  part  thereof  in  the  name  of  the       Logan 
whole,  wholly  to  re-enter,  and  the  same  to  have  again,  re-possess,        ha'll. 
and  enjoy  as  in  their  first  and  former  estate,  and  the  said  Kinnear, 
Logan,  and  Campbell,  their  executors,  administrators,  or  assigns, 
and  all  other  tenants  and  occupiers  of  the   said  messuage  and 
premises,  thereout  and  from  thence  utterly  to  expel,  put  *out,  and      [  *^<>  ] 
amove,  this  indenture,  or  any  thing  herein  contained,   to  the 
contrary,  notwithstanding." 

The  above-mentioned  indenture  is  the  indenture  of  the  same  date 
mentioned  in  the  declaration. 

By  an  indenture,  which  is  hereinafter  described  and  referred 
to  as  and  by  the  description  of  ''  the  lease  to  the  defendants,"  made 
and  dated  the  80th  of  April,  1885,  between  the  plaintifif,  Logan,  of 
the  one  part,  and  the  defendants  and  Moult  of  the  other  part,  Logan 
demised  the  said  messuage  and  premises  to  the  defendants  and 
Moult  for  the  term  of  fifteen  years  from  the  25th  of  March  then  last, 
wanting  one  day  (which  term  would  expire  on  the  24th  of  March, 
1850),  at  the  clear  yearly  rent,  during  that  term,  of  8162.,  payable 
quarterly.  This  lease  contains  the  following  covenants  by  the 
lessees  therein,  to  repair  and  to  insure  : 

"  And  the  said  G.  Hall,  J.  Fernley,  and  H.  Moult  do  hereby,  for 
themselves  jointly,  and  each  of  them  doth  hereby  for  himself 
severally,  and  for  his  respective  heirs,  executors,  and  administrators, 
covenant  with  the  said  B.  Logan,  his  executors,  administrators,  and 
assigns,  that  they  the  said  Hall,  Fernley,  and  Moult,  their  executors, 
administrators,  or  stssigns,  shall  and  will,  from  time  to  time,  and  at 
all  times  during  the  term  hereby  granted,  at  their,  or  some  or  one 
of  their,  own  proper  costs  and  charges,  well  and  sufficiently  repair, 
uphold,  support,  sustain,  maintain,  amend,  and  keep  in  good  and 
sufficient  repair,  with  good,  sound,  and  well-seasoned  oaken  timber, 
and  such  other  materials  as  in  and  by  the  Acts  of  Parliament  for 
re-building  the  city  of  London,  are  appointed  to  be  used  in  all 
buildings  within  the  said  city  and  the  liberties  thereof,  and  with  all 
other  needful  and  necessary  reparations,  the  messuage  and  premises 
hereby  demised,  and  all  other  erections  and  buildings  which  shall, 
at  any  time  or  times  during  the  term  hereby  granted,  be  erected  or 
built  upon  the  *premi8e8  hereby  demised,  or  any  part  thereof,  and  [  ♦607  ] 
shall  and  will  cause  the  pavements  to  be  paved,  and  the  privies  and 
wydraughts  belonging  or  which  shall  belong  to  the  said  premises, 
to  be  repaired,  emptied,  scoured,  cleansed,  and  amended,  at  all 
times  when  needful." 

42—2 
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Logan  ''And  also  that  they  the  said  Hall,  Femley,  and  Moult,  their 

Hall.  executors,  administrators,  and  assigns,  shall  and  will  forthwith,  at 
their  own  proper  costs  and  charges,  insure  and  keep  insured,  the 
messuage  and  building  hereby  demised,  and  all  such  other  erections 
and  buildings  as  now  are,  or  hereafter  shall  be,  erected  and  built  in 
or  upon  the  said  premises,  or  any  part  thereof,  from  loss  or  damage 
by  fire,  in  the  sum  of  2,500Z.  at  the  least,  in  the  Protector  Fire 
Insurance  Office,  or  in  such  other  respectable  fire-insurance  office 
in  London  or  Westminster  as  the  said  Hall,  Fernley,  and  Moult, 
their  executors,  administrators,  or  assigns,  shall  think  fit  and 
proper,  and  keep  the  same  so  insured  during  the  continuance  of  the 
term  hereby  granted,  and  shall  and  will,  upon  the  request  of  Logan, 
his  executors,  administrators,  or  assigns,  and  of  the  superior  landlord 
or  landlords  of  the  said  premises,  and  his  or  their  steward  or  agent, 
produce  the  receipt  for  the  premium  and  duty  for  the  then  current 
year ;  and  also  shall  and  will,  so  often  as  such  messuage  and  build- 
ing, or  any  part  thereof,  shall  be  burnt  down  or  damaged  by  fire, 
forthwith  reinstate  the  same  under  the  direction  of  the  surveyor  of 
Logan,  his  executors,  administrators,  or  assigns,  or  of  the  superior 
landlord  or  landlords  of  the  said  premises." 

And  the  said  lease  to  the  defendants  and  Moult  contains  also  the 
following  proviso  for  re-entry  : 

*'  Provided  always,  that,  if  it  shall  happen  that  the  said  yearly 
rent  or  sum  of  315L  shall  be  behind  and  unpaid,  in  part  or  in  the 
[  •608  J  whole,  by  the  space  of  thirty  *days  next  after  any  of  the  said  days 
of  payment  on  which  the  same  ought  to  be  paid  as  aforesaid,  and 
the  same  shall  be  demanded  upon,  or  at  any  time  after,  the  expira- 
tion of  the  said  thirty  days,  or  if  the  said  Hall,  Fernley,  and  Moult, 
their  executors,  administrators,  or  assigns,  shall  do,  or  omit  to  do, 
any  act,  matter,  or  thing  whatsoever,  in  breach  or  in  non-performance 
of  all  or  any  of  the  covenants  and  clauses  herein  contained,  on  the 
part  and  behalf  of  them  the  said  Hall,  Fernley,  and  Moult,  their 
executors,  administrators,  and  assigns,  to  be  observed,  performed, 
fulfilled,  and  kept,  then  and  in  all  or  in  any  of  such  cases,  it  shall 
be  lawful  to  and  for  the  said  B.  Logan,  his  executors,  adminis- 
trators, or  assigns,  into  and  upon  the  said  messuage  and  premises 
hereby  demised,  or  into  or  upon  any  part  thereof  in  the  name  of  the 
whole,  wholly  to  enter,  and  the  same  to  have  again,  re-possess,  and 
enjoy,  as  in  his  or  their  first  and  former  estate,  and  the  said  Hall, 
Fernley,  and  Moult,  their  executors,  administrators,  and  assigns, 
and  all  other  tenants  and  occupiers  of  the  said  messuage  and 
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premises,  thereout  and  from  thence  utterly  to  expel,  put  out,  and  Looav 
amove,  this  indenture,  or  any  thing  therein  contained,  to  the  hall. 
contrary,  notwithstanding." 

This  last-mentioned  indenture  is  the  indenture  of  the  same  date, 
mentioned  in  the  declaration. 

Before  and  at  the  time  of  the  making  of  the  said  lease  to  the 
defendants  and  Moult,  their  solicitors,  by  whom  on  their  part  the 
business  of  the  settling  and  execution  of  the  lease  to  the  defendants 
was  transacted  and  attended  to,  had  notice  of  the  said  lease  to  the 
plaintiff  and  others,  and  of  the  contents  thereof. 

(The  case  then  set  out  certain  negotiations  between  the  plaintiff's 
solicitors  and  the  defendants'  solicitors,  as  to  the  form  of  the 
covenant  of  indemnity,  which  was  ultimately  framed  by  consent  as 
it  now  stands.) 

After  the  death  of  Moult,  and  during  the  continuance  of  the  term  [  609  ] 
granted  by  the  said  lease  to  the  defendants,  the  defendants  neglected 
to  repair  the  said  messuage  and  premises,  and  suffered  the  same  to 
be,  and  the  same  were,  out  of  repair,  as  alleged  in  the  declaration, 
and  permitted,  and  were  guilty  of,  such  breach  as  in  the  declaration 
mentioned,  of  their  said  covenant  to  repair  the  said  messuage  and 
premises :  and,  after  the  death  of  Moult,  and  during  the  continuance 
of  the  term  granted  by  the  said  lease  to  the  defendants,  and  before 
the  determination  of  the  last-mentioned  term,  and  before  determina- 
tion of  the  term  granted  by  the  said  lease  to  the  plaintiff  and 
others,  as  hereinbefore  mentioned,  the  defendants,  for  a  period  of 
eight  days,  viz.,  from  the  10th  until  the  17th  of  April,  1848,  both 
inclusive,  omitted  and  neglected  to  insure  or  keep  insured  the  said 
messuage  and  premises  from  loss  or  damage  by  fire ;  and  the  said 
messuage  and  premises  during  all  that  time  were  not  insured  from 
loss  or  damage  by  fire. 

In  consequence  of  the  said  messuage  and  premises  being  out  of 
repair  and  uninsured  during  the  time  in  which  they  are  above- 
mentioned  to  have  been  out  of  repair  and  uninsured,  the  term 
granted  by  the  said  lease  to  the  plaintiff  and  others  became  and  was 
forfeited  (1) ;  and  W.  Middleton  and  S.  Middleton,  then  being  the 
executors  of  the  last  will  and  testament  of  the  said  J.  D.  Middleton, 
then  deceased,  and  which  said  J.  D.  Middleton,  at  the  time  of  the 
making  of  the  said  lease  to  the  plaintiff  and  others,  was  lawfully 
possessed  of  the  said  premises  for  the  remainder  of  a  certain  term 

(1)  The  accrual  of  a  right  of  re-  as  a  legal  forfeiture,  is  popularly 
entry,  having  nearly  the  same  effect     called  a  forfeiture. 
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Logan       of  years  exceeding  the  term  of  years  granted  by  the  said  lease 

Hall.  to  the  plaintiff  and  others,  afterwards,  and  before  the  commence- 
ment of  the  suit,  and  on  the  28rd  of  May,  1848,  and  six  years  and 

I  *6io  J  apwards  before  the  said  term  ^granted  to  the  defendants  would 
have  expired  by  effluxion  of  time,  commenced  an  action  of  eject- 
ment in  the  name  of  John  Doe,  as  the  nominal  plaintiff,  and 
prosecuted  the  same  in  her  Majesty's  Court  of  Queen's  Bench,  for 
the  recovery  of  the  said  messuage  and  premises ;  and  such  proceed- 
ings were  thereupon  had,  that  afterwards,  and  before  the  said  term 
of  years  granted  by  the  said  lease  to  the  plaintiff  and  others  and 
the  said  lease  to  the  defendants,  or  either  of  those  terms,  had 
expired  by  effluxion  of  time,  and  before  the  commencement  of  this 
suit,  and  on  the  4th  of  July,  1848,  judgment  was  obtained  in  the 
said  action  of  ejectment ;  and,  on  the  8th  of  the  same  month  of  July, 
the  said  messuage  and  premises  were  taken  possession  of,  and  pos- 
session thereof  was  given  and  delivered  to  the  said  W.  Middleton 
and  8.  Middleton,  under  and  by  virtue  of  a  writ  of  possession  in 
that  behalf  issued  out  of  the  said  Court  of  Queen's  Bench,  and 
afterwards  executed:  and,  by  means  of  the  said  ejectment,  the 
said  term  of  twenty-one  years  granted  by  the  said  lease  to  the 
plaintiff  and  others,  became  and  was  wholly  determined  and  at  aa 
end;  and  the  reversion  of  and  in  the  said  messuage  and  pre- 
mises, expectant  on  the  determination  of  the  said  term  granted  by 
the  said  lease  to  the  defendants,  became  and  was  wholly  destroyed 
and  lost. 

At  the  trial  of  this  cause,  the  defendants'  counsel  objected 
that  the  plaintiff  could  not  recover  on  the  issue  joined,  without 
proof  that  the  term  created  by  the  lease  to  the  plaintiff  and 
others,  had  vested  solely  in  the  plaintiff ;  and  contended  that  there 
was  no  evidence  to  go  to  the  jury  that  the  term  had  so  vested. 

And  the  defendants'  counsel  further  contended,  that,  upon  the 
facts  of  the  case,  the  plaintiff  was  not,  in  any  event,  entitled  to 

[  *6ii  ]  succeed  on  the  issues  joined,  or  to  recover  ^damages  beyond  the 
sum  paid  into  Court,  inasmuch  as  the  defendants  were  not  shown 
to  have  entered  into  a  covenant  of  indemnity  against  the  conse- 
quences of  breaches  of  covenants  entered  into  on  the  part  of  the 
lessees  in  the  said  lease  to  the  plaintiff  and  others :  and  the  said 
counsel  contended  that  the  defendants  were  not  liable  for  damages 
sustained  by,  or  arising  from,  breaches  of  covenants  entered  into 
by  the  plaintiff  and  others  in  the  said  lease  to  them:  and  the 
said  counsel  contended  that  the  damages  claimed  at  the  trial  by 
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the  plainiiff,  were  damages  arising  from  breaches  of  covenants  Logan 
entered  into  by  the  plaintiff  and  others  in  the  said  lease  to  them :  hall. 
and  the  defendants'  counsel  farther  contended,  that,  even  if  the 
plaintiff  were  entitled  to  recover  more  than  the  sum  paid  into  Court, 
yet  he  would  not  be  entitled  to  damages  in  respect  to  any  loss  of 
rent  expected  to  accrue  to  the  plaintiff,  if  the  lease  to  the  defen- 
dants had  not  heen  determined  before  the  period  of  its  effluxion  by 
time,  after  the  25th  of  December,  1849,  inasmuch  as  the  rent 
was  reserved  payable  to  the  plaintiff,  during  the  term,  on  the 
25th  of  March  and  other  usual  quarterly  days,  but  the  term 
would,  by  effluxion  of  time,  have  expired  on  the  24th  of  March, 
1850. 

It  was  proved  at  the  trial,  that  the  then  value  of  a  quarter's 

rent  payable  on  the  25th  of  March,  1850,  was  half  of  its  nominal 

amount ;  and,  accordingly,  the  jury  included  in  the  damages  found 

by  them,  a  sum  of  89Z.  7«.  6d.  in  respect  of  the  alleged  loss  of 

such  quarter's  rent. 

The  damages  found  were  in  respect  of  the  alleged  loss  of  rever- 
sionary interest. 

Copies  of  the  pleadings,  and  of  the  two  leases,  accompany,  and 
are  to  be  deemed  part  of,  the  case. 

The  questions  for  the  opinion  of  the  Court  are — whether  the 
plaintiff  is,  under  the  circumstances  above  ^stated,  entitled  to  [  *6i2  ] 
recover  damages  beyond  the  sum  paid  into  Court.  If  the  Court 
shall  be  of  opinion  that  the  plaintiff,  under  the  circumstances 
above  stated,  is  not  entitled  to  greater  damages  than  the  said 
sum  paid  into  Court,  then  a  verdict  shall  be  entered  for  the 
defendant ;  otherwise,  the  verdict  is  to  stand  for  the  plaintiff,  for 
such  sum  as  the  Court  shall  think  proper,  unless  the  Court  shall 
be  of  opinion  that  the  plaintiff  ought,  at  the  trial,  to  have  proved 
that  the  term  of  years  created  by  the  lease  to  the  plaintiff  and 
others,  had  become  wholly  vested  in  himself,  and  shall  be  of 
opinion,  that,  on  the  facts  stated,  that  there  was  no  evidence  to  go 
to  the  jury  that  the  said  term  had  so  vested ;  in  which  case,  the 
verdict  is  to  be  set  aside,  and  a  new  trial  granted,  as  for 
misdirection  of  the  learned  Judge. 

Bramwell  (with  whom  was  Peacock)  for  the  plaintiff  (i) : 
There  is  abundant  evidence  on  the  face  of  the  case  that  the 

(1)  The  points  marked  for  argument     That  he  was  entitled,  under  the  cir- 
on  the  part  of  the  plaintiff,    were,      cumstanoes  stated  in   the    case,    to 
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LoGAK  reversion  expectant  on  the  determination  of  the  lease  of  the  80th 
Hall.  of  April,  1885,  vested  solely  in  the  plaintiff.  The  defendants 
executed  that  lease  with  notice  of  the  lease  under  which  the  plaintiff 
[  *6i3  ]  held,  and  they  have  paid  rent.  The  covenants  in  that  *lease  having 
been  broken  by  the  defendants,  there  can  be  no  reason  why  the 
plaintiff  should  not  recover  against  them  the  damage  he  has  sus- 
tained in  consequence.  *  *  This  indenture  is  ah  arrangement 
between  the  parties,  that  the  one  shall  enjoy  the  premises  for  a  given 
period,  and  shall  pay  certain  sums  of  money  to  the  other.  Every 
covenant  is  framed  with  a  view  to  the  carrying  out  of  that  object, 
or  to  afford  the  lessor  a  full  and  complete  indemnity  for  the  lessees' 
failure. 

(Maule,  J. :  Does  a  man  who  covenants  to  insure  do  more  than 
covenant  to  increase  his  own  solvency  ?) 

A  court  of  equity  would  compel  the  application  of  the  specific  sam 
to  the  rebuilding  of  the  premises. 

(Maule,  J. :  In  case  of  bankruptcy  of  the  tenant,  his  assignees 
would  be  entitled  to  the  insurance  money.  The  covenant  to  insure, 
therefore,  does  not  evidently  do  any  good  to  the  lessor ;  nor  does 
the  breach  of  it  evidently  do  him  any  harm.  In  order  to  ascertain 
the  actual  damage  resulting  from  a  breach,  we  must  look  at  the 
surrounding  circumstances.) 

Precisely  so.    The  mesne  landlord  has  no  power  to  prevent  a 

[  *614  ]      breach  by  his  sub-lessee  *of  the  covenant  to  repair.    To  what 

extent  of  compensation  is  he  entitled  if  a  breach  is  committed  ? 

Crampton  (with  whom  was  ilfpZand),  contra  : 

The  forfeiture  in  respect  of  which  the  plaintiff  seeks  to  recover 
in  this  action,  was  incurred,  by  reason  of  his  own  default  This  is 
an  attempt  to  put  the  defendants  into  the  position  of  parties  who 

recover  the  840/.  damages,  for  which  plaiatiff    and    others,"    had    become 

the  jury  found  a  verdict  for  him,  or  vested  in  the  plaintiff  alone;  but  that, 

such  other  sum  as  the  Court  might  be  if  the  Court  should  be  of  opinion  that 

of  opinion  that  he  was   entitled    to  it  was  necessary  for  the  plaintiff  to 

recover,   as  the  value  of  the  rever-  adduce  such  evidence  at  the  trial,  then 

sionary  interest  which  he  lost  under  the  plaintiff  would  contend  and  insist 

the  circumstances  mentioned  in  the  that  there  was,  upon  the  fdcts,  and 

case ;  and  that  it  was  not  necessary  for  under  the  circumstances  stated  in  the 

the  plaintiff  to  adduce  at  the  trial  any  case,  evidence  to  go  to  the  jury  that 

evidence  to  prove  that  the  term  of  such  term  had  become  vested  in  the 

'   years  granted  by  the  lease  in  the  case  plaintiff  alone, 
described  as  **the  said  lease  to  the 
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have  indemnified  their  leseor  against  the  consequences  of  their  looan 
breaches  of  covenant.  The  forfeiture  might  have  happened  although  hall. 
the  defendants  had  performed  their  covenants  to  the  very  letter. 

(Maule,  J. :  Though  the  sub-lessees  might  perform  their  cove- 
nant without  performing  the  covenant  of  their  lessor,  they  could 
not  break  their  covenant  without  also  causing  a  breach  of  his 
<x)venant.) 

That  would  be  so,  as  to  the  covenant  to  insure  (i),  but  not  as  to  the 
covenant  to  repair :  and  it  does  not  appear  for  the  breach  of  which 
of  these  covenants  the  ejectment  was  brought  (2).  [He  cited  PenUy 
V.  Watts  {?),  Walker  v.  Hatton{4.)  and  Clow  v.  Brogden{6).]  It  is 
impossible  *for  the  Court  to  say  that  the  superior  landlord  entered  [  *62i  ] 
for  our  non-repair  or  non-insurance.  The  covenants  in  the  two 
leases,  though  corresponding,  are  not  identical.  The  terms  being 
different,  it  is  impossible  to  refer  the  re-entry  to  the  defendants' 
neglect  to  repair.  And,  with  regard  to  the  covenant  for  insurance, 
if  the  defendants  had  performed  their  covenant  in  this  respect,  still 
the  original  lessor  might  have  entered,  as  that  would  not  have 
satisfied  the  plaintiff's  covenant. 

The  plaintiff  was  bound  to  show  that  he  was  solely  possessed  of 
the  term.     Upon  the  evidence,  it  appeared  that  the  title  was  in     * 
Kinnear,  the  plaintiff,  and  Campbell. 

(Cbesswell,  J. :  Kinnear  and  Campbell  may  have  been  dead.) 

Then  that  fact  ought  to  have  been  proved. 

(Maule,  J. :  Logan  takes  upon  himself  to  deal  solely  with  the 
property.  You  have  taken  an  underlease  from  him,  with  notice  of 
the  lease  under  which  he  held ;  and  you  have  paid  rent  to  him. 
Is  not  that  evidence  enough  that  he  had  the  whole  interest  he 
affected  to  deal  with?) 

It  is  submitted  that  no  such  presumption  arises.    The  inducement 
was  not  traversable. 

(1)  If  the  sub- lessees    omitted    to  enters  after  the  accrual  of  two  rights 
insure,    their    covenant     would    be  of  re-entry,  is  not  necessarily  to  be 
broken ;  but  there  would  be  no  breach  considered  as  in,  in  respect  of  both, 
of  covenant  on  the  part  of  Logan,  their  (3)  56  B.  R.  810  (7  M.  &  W.  601). 
lessor,  unless  he  and  his  co-lessees  (4)  62  R  R.  600  (10  M.  &  W.  249). 
omitted  to  insure.  (o)  58  H.  B.  357  (2  Man.  &  G.  39  ; 

(2)  QuoBre,  whether    a   party  who  2  Scott,  N.  B.  303). 
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LooAK  Peacocky  in  reply.     (The  Court  directed  him  to  confine  himaftlf 

HiOiL.  ^  ^^^  main  question.) 

It  is  quite  clear  that  the  plaintiff  would  not  be  entitled  to 

recover  the  rent  reserved :  the  defendant,  if  sued  for  rent,  might 

plead  eviction  by  title  paramount. 

(Maule,  J. :  Might  not  the  plaintiff  reply,  that  the  eviction  was 
caused  by  the  default  of  the  defendants  ?) 

That,  it  is  submitted,  would  not  be  a  good  replication ;  rent  being 
only  incident  to  a  holding.  The  plaintiff  may  be  entitled  to  recover 
[  ^622  ]  damages,  but  not  the  865Z.  claimed,  which  the  plaintiff  ^claims, 
though  he  is  not  liable  to  pay  that  sum  to  the  superior  landlords 
The  defendant  says  that  his  covenants  are  not  the  same  as  those 
contained  in  the  original  lease  from  Middleton.  He  contends,  that, 
if  Hall  insures,  he  may  get  the  money  and  run  away ;  whereas  the 
landlord  has  stipulated  for  an  insurance  by  his  immediate  lessees* 
The  question  is,  whether  the  damages  here  claimed,  viz.  the  value 
of  the  term,  are  the  necessary  and  immediate  consequence  of  the 
defendant's  default.  It  appears  that  the  premises  are  sitaate 
within  the  city  of  London,  and  therefore  subject  to  the  provisions 
of  the  Building  Act,  14  Geo.  HI.  c.  78,  s.  88,  which  was  in  force 
at  the  time  these  breaches  were  committed.  A  covenant  to  insure, 
within  that  Act,  is  a  covenant  running  with  the  land :  Vernon  v. 
Sviith  (1).  Where  fraud  is  suspected,  the  insurance-office  may 
reinstate  the  premises,  instead  of  paying  the  amount  of  the  loss ; 
and,  where  no  such  suspicion  attaches,  they  may  do  it,  on  the 
application  of  that  party.  The  substance  of  the  defendants*  cove- 
nant to  insure,  is,  that  an  insurance  shall  be  kept  on  foot  which  will 
be  available  to  the  extent  of  2,500/.,  to  be  laid  out  in  reinstating  the 
premises,  in  case  of  damage  by  fire.  Suppose  an  insurance  to  be 
effected  in  the  name  of  a  trustee,  that  would  bo  a  sufficient  insur- 
ance within  the  Act.  A  forfeiture  for  not  insuring,  is  one  that 
equity  will  not  in  general  relieve  against :  but  it  clearly  would 
relieve  in  a  case  of  this  sort,  where  the  covenant  is  substantially, 
though  not  literally,  performed. 

(Maule,  J.:    Suppose  the  premises  insured,  and  burnt  down 

under  circumstances  that  would  give  the  insurance-office  a  defence 

as  against  the  sub-lessees ;  if  the  insurance  were  effected  by  the 

plaintiff,  the  office  would  be  liable;  otherwise,  if  effected  by  the 

(1)  5  B.  &  Aid.  1 ;  and  see  Shepp.  Touchet.  176. 
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defendants.    The  performance  of  the  defendants'  covenants  would,       Looan 
under  such  circumstances,  *afford  no  indemnity  to  the  plaintiff.       h^. 
The  effect  of  the  statute  is,  to  make  the  party  insuring  a  trustee      [  ^628  ] 
for  the  landlord.    Suppose  an  under-lessee  to  insure,  and  after- 
wards to  set  the  house  on  fire,  the  landlord  could  derive  no  benefit 
from  the  insurance.    The  meaning  of  the  covenant  is,  that  the 
covenantor  shall  insure  for  himself,  either  in  his  own  name  or  in 
the  name  of  a  trustee.) 

The  plaintiff  has  done  by  another  what  he  had  engaged  to  do. 

(Maule,  J. :  He  has  not  done  by  another  that  which  he  was 
bound  to  do,  but  something  different.  The  landlord  would  have 
no  means  of  preventing  the  lessee  from  assigning  the  policy.) 

The  defendant  covenants  not  merely  to  insure,  but  also  to  produce 
the  receipts,  &c  The  defendants  are  liable  for  the  natural  con- 
sequences of  their  own  acts,  without  an  express  indemnity.  If  an 
attorney  undertakes  to  enter  an  appearance,  the  Court  will  enforce 
a  compliance  with  the  undertaking. 

(CoLTMAN,  J. :  There,  the  attorney  undertakes  to  do  that  which 
his  client  should  have  done.) 

With  respect  to  the  covenant  to  repair,  it  is  said  that  the  covenant 
relates  to  distinct  periods.  Each  party  is  bound  to  keep  the 
premises  in  repair,  regard  being  had  to  their  condition  at  the  time 
of  entering  into  the  respective  covenants.  If  the  defendants  have 
incurred  a  forfeiture,  it  is  no  answer  for  them  to  say  that  there 
were  other  non-repairs  for  which  they  were  not  liable.  The 
amount  of  damage  was  for  the  jury,  regard  being  had  to  all  the 
circumstances  of  the  case. 

(CoLTMAN,  J. :  If  the  plaintiff  is  not  entitled  to  recover  the 
value  of  the  whole  reversionary  interest,  he  is  not  entitled  to 
recover  any  thing.) 

If  the  lessor  enters  partly  for  the  act  or  omission  of  his  tenant,  and 
partly  for  the  act  or  omission  of  his  sub-lessee,  the  sub-lessee  is 
liable  to  his  immediate  lessor. 

(Maule,  J. :  What  would  be  the  value  of  the  plaintiff's  reversion, 
if  the  covenant  to  insure  had  alone  been  broken  ?    He  would  have 
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LooAK       become  *a  mere  tenant  at  will  (i).    If  he  was  an  honest  man,  he 
Hall,       woald  describe  himself  in  an  abstract  of  title  as  a  tenant  at  will.) 

[  -624  J 

GOLTMAN,  J.  (2)  : 

It  appears  to  me  that  this  is  an  attempt  on  the  part  of  the 
plaintiff  to  turn  this  into  what  it  is  not,  viz.  a  covenant  of 
indemnity.  It  seems  that  the  plaintiff  had  entered  into  covenants 
with  the  superior  landlord,  to  repair  and  keep  the  premises  in 
repair,  and  to  insure ;  and  that  a  forfeiture  has  been  incurred  by 
his  breach  of  those  covenants.  He  now  seeks  to  recover  from  the 
defendants,  damages  which  are  the  result  of  his  own  breaches  of 
covenant.  It  appears  to  me,  upon  the  authority  of  Penley  v.  Watts 
and  Walker  v.  HattoUy  that  he  cannot  do  this,  in  the  absence  of  a 
covenant  of  indemnity.  It  was  once  supposed — ^by  the  Court  of 
King's  Bench,  in  Neale  v.  Wyllie  (3), — that,  the  first  lessee  not 
having  a  right  to  enter  for  the  purpose  of  repairing,  the  sub-lessee 
was  liable  for  all  the  damages  resulting  from  the  breach  of  the 
first  lessee's  covenant  to  repair.  But  that  was  overruled  by  the 
cases  above  referred  to ;  and,  I  think,  with  reason,  because  it  was 
competent  to  the  first  lessee  to  stipulate  for  a  right  to  enter,  or  to 
exact  a  covenant  of  indemnity.  And  it  is  much  less  inconvenient 
that  it  should  be  so ;  for,  then,  the  party  knows  the  effect  of  the 
[  *625  ]  covenant,  and  the  full  extent  of  the  ^liability  he  incurs.  It  is  true 
that  the  sub-lessees  here,  had  notice  of  the  covenants  contained  in 
the  original  lease.  But  the  only  presumption  that  arises  from  that 
fact,  is,  that  they  took  care  to  exclude  all  but  the  limited  liability 
imposed  upon  them  by  the  ordinary  covenants.  It  seems  to  me 
that  the  plaintiff  ought  not  to  be  allowed  to  cast  upon  the 
defendants  all  the  damage  resulting  from  his  own  laches. 

Maule,  J. : 

I  am  of  the  same  opinion.  The  sub-lessees  have  simply 
covenanted  to  repair  and  to  insure:  they  have  not  covenanted 
to  pay  to  the  plaintiff  any  damages  that  may  result  from  the 

(1)  Substantially    be    would    have  In  one  respect,  a  tenant  so  circum- 

been  so,  although,  strictly  speaking,  stanced,  would  be  in  a  worse  condition 

the  whole  term  would  have  i*emained  than  a  tenant  at  will,  inasmuch  as  he 

in  him,  subject  to  being  defeated  by  would  not  be  entitled  to  emblements, 

his  lessor  at  any  time  before  any  act  (2)  Wu^DB,  Ch.    J.,   haying   been 

had  been  done  by  the  latter  to  waive  engaged  as  counsel  in  the  cause,  took 

the  right  of  re-entry  resulting  from  no  part  in  the  argument, 

the  breach  of  covenant,  and  affirm  the  (3)  3  B.  &  C.  533;  5  Dowl.  &  By. 

continuance  of  the  lease.  442. 
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breach  of  the  covenants  he  has  entered  into  with  the  superior  Logan 
landlord.  The  result  is,  that  the  defendants  are  liable  only  for  halu 
such  damages  as  naturally  and  necessarily  result  from  their  own 
breaches  of  contract.  The  covenants  in  the  two  leases  are  different. 
But,  assuming  them  to  be  identical,  I  think  the  loss  of  the  term 
here,  was  not  the  result  of  the  defendants'  breaches  of  covenant, 
but  of  the  breach,  by  the  plaintiff  himself,  of  the  covenants  entered 
into  by  him  with  his  lessor. 

Cbesswell,  J. : 

I  am  entirely  of  the  same  opinion.  The  loss  of  the  term  was  the 
consequence  of  the  plaintiff's  own  breach  of  covenant :  and  the 
defendants  have  not  covenanted  to  indemnify  him.  The  argument 
that  the  covenants  to  repair  in  the  two  leases  are  identical,  is 
contrary  to  the  cases  in  the  Exchequer. 

Judgment  for  the  defendants  (i). 


WHITE  V.  CHAPPLE  and  Another.  i847. 

(4  C.  B.  628—630;  S.  C.  16  L.  J.  C.  P.  233;  11  Jur.  543.)  Jnn^, 

The  sheriff  having  seized  goods  under  process  out  of  this  Court,  an  C  ^^^  ] 
officer  of  the  Palace  Court,  daring  the  temporary  absence  of  the  sheriffs 
officer  (whose  son  remained  on  the  premises  with  the  warrant),  took  the 
goods  under  process  of  that  Court.  This  Court  refused  to  interfere,  either 
by  granting  an  attachment  against  the  officer  of  the  Palace  Court,  or  by 
ordering  him  to  refund  a  sum  paid  to  him  in  order  to  obtain  the  release  of 
the  goods. 

On  the  28rd  of  April  last,  the  Sheriff  of  Middlesex  seized  certain 
effects  belonging  to  the  defendants,  by  virtue  of  a  writ  of  fi.  fa., 
directing  him  to  levy  155Z.  10a.  for  debt  and  costs  in  this  action. 
An  officer  was  left  in  possession,  the  premises  on  which  the  effects 
were  seized  consisting  of  skeletons  of  houses,  in  an  unfinished 
state,  and  the  effects  seized  being  contained  in  two  workshops  and 
a  yard  belonging  thereto.  On  the  11th  of  May,  the  officer  so  left 
in  possession  absented  himself  from  the  premises  for  a  few  minutes, 
for  the  purpose,  as  he  alleged,  of  procuring  necessary  food  and 
refreshment,  the  warrant  in  the  meantime  being  entrusted  to  his 
son,  who  remained  on  the  premises  therewith.  On  his  return,  be 
found  one  Herrick,  an  officer  of  the  Palace  Court,  in  possession, 
under  a  warrant,  upon  a  judgment  of  that  Court  for  272.  10«.  U., 
who  refused  to  withdraw,  notwithstanding  the  first  warrant  was 
(1)  And  see  Blyth  v.  Smith,  63  H.  H.  331  (5  Man.  &  Q.  405). 
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whitb      shown  to  him,  and  who  afterwards  ^removed  the  goods.      The 
Chapplr.     goods  so  carried  away  were  worth  about  1001. 
[  *629  ]  The  amount  of  the  Palace  Court  judgment,  and  costs,  having 

been  p&id,  in  order  to  release  the  goods, 

Word»ivarth^  on  behalf  of  the  sheriff,  moved  for  an  attachment 
against  Herrick,  or  that  he  might  be  ordered  to  refund  the  money 
paid  to  him. 

He  submitted  that  this  improper  interference  with  an  officer  of 
the  Court  in  the  execution  of  his  duty,  was  a  contempt  of  its 
process ;  and  that,  at  all  events,  the  Court  would  afford  the  sheriff 
protection. 

(WiLDB,  Ch.  J. :  The  sheriff's  officer  not  being  actually  on  the 
premises  at  the  time  the  second  seizure  was  made,  how  can  we  say 
there  has  been  an  intentional  contempt  of  the  process  of  the  Court? 
It  resolves  itself  into  a  mere  case  of  disputed  possession. 

CoLTMAN,  J. :  It  appears  that  the  sheriff  cannot  return  a  rescous 
of  goods  taken  under  a  fi.  fa.  (i) ;  for,  he  may  raise  the  posse 
comitcUus  (2). 

Maule,  J. :  If  there  has  been  no  rescue,  there  can  be  no 
contempt.) 

No  doubt,  the  application  is  of  the  first  impression.     The  only 
question  is,  whether  the  officer  is  not  entitled  to  some  protection. 

(Wilde,  Ch.  J. :  The  only  case  that  occurs  to  me  as  at  all 
analogous,  is,  that  of  a  contempt  of  the  Great  Seal,  in  seizing 
goods  in  the  possession  of  the  messenger  of  the  Court  of  Bank- 
ruptcy. In  those  cases  I  know  Lord  Eldon  was  always  very  shy  of 
granting  attachments.) 

The  sheriff  is,  at  all  events,  entitled  to  have  the  money  refunded. 

Wilde,  Ch.  J. : 

The  Court  certainly  never  will  be  disposed  to  surrender  any  part 

of  its  jurisdiction,  and  will  always  be  prepared  to  support  its 

•[  *630  ]       officers  in  the  *proper  exercise  of  their  duty.     This,'  however,  is 

not  a  case  in  which  any  actual  force  has  been  used,  or  any 

(I)  Com.  Dig.  tit.  Rescous,  (D.  4),      Sauud.  244;  Litt.  Hep.  296. 
(D.  7),  citing  1  Show.  180;  2  Eoll.  Abr.  (2)  lb.  citing  Barnes,  430. 

459, 1.  30  (19  Vin.  Abr.  182,  pi.  2) ;   2 
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language  importing  any  thing  like  contempt  of  this  Court  or  its  writb 
process.  It  is  simply  the  case  of  an  officer  of  an  inferior  Court,  chapplb. 
without  undue  violence  asserting  a  legal  right  to  execute  process, 
and  performing  what  he  supposes  to  be  his  duty.  There  could  be 
no  contempt  until  the  Palace  Court  officer  had  removed  the  goods. 
I  do  not  see  why  we  should  interfere  to  prevent  him  from  trying 
the  right  to  do  so.  Finding  the  sheriff's  officer  out  of  possession, 
he  peaceably  enters  and  executes  the  warrant  entrusted  to  him. 
What  other  course  was  open  to  him  ?  The  sheriff  does  not  make 
any  application  to  the  Court  in  the  first  instance,  but  pays  the 
demand,  in  order  to  release  the  goods :  and  now  he  wishes  to  try 
the  right,  by  asking  us  for  an  attachment  against  the  officer  of  the 
inferior  Court,  or  for  a  rule  directing  him  to  refund  the  money  so 
paid.  If  any  precedent  could  have  been  found  for  it,  the  Court 
would  have  looked  narrowly  at  the  circumstances,  to  see  whether 
or  not  they  furnished  ground  for  its  interposition.  None,  however, 
has  been  cited ;  nor  is  the  Court  aware  of  any  case  that  is  strictly 
analogous.  It  is  admitted  that  this  is  a  matter  of  the  first 
impression.  The  case  is,  therefore,  to  be  decided  upon  principle; 
and  it  seems  to  me,  that,  as  there  is  no  ground  for  charging  the 
officer  of  the  Palace  Court  with  any  intentional  contempt  of  this 
Court,  or  with  any  violent  resistance  to  its  process,  there  is  no 
foundation  for  the  present  application.  The  Court,  fully  pre- 
serving its  authority  to  protect  its  officers,  ought  not,  I  think, 
to  grant  a  rule. 

The  rest  of  the  Court  concurring. 

Rule  refused. 


FRANKLTN  v.  LAMOND  and  Others.  1847. 

(4  C.  B.  637—648 ;  8.  0.  16  L.  J.  C.  P.  221  ;   11  Jur.  780.)  '^'^' 

A.  bought  at  auction  three  lots  of  one  hundred  railway  shares  each,  one  [  637  1 
of  the  conditions  of  sale  being  "  the  balance  of  the  purchase-money  shall 
be  paid  at  the  office  of  the  auctioneers  on  the  day  following  the  sale,  except 
in  cases  where  any  special  transfers  are  required,  and  to  such,  the  utmost 
expedition  will  be  given."  After  the  sale,  A.  received  the  three  hundred 
shares,  together  with  a  bill  of  parcels  describing  the  transaction  as  a  sale 
of  *'  three  hundred  shares,''  and  paid  the  price.  The  name  of  the  owner  of 
the  shares  was  not  disclosed  at  the  time  of  the  sale ;  but,  upon  A.  applying 
for  a  transfer,  the  constitution  of  the  Company  requiring  a  transfer  by 
deed, — the  auctioneers  informed  him  that  they  were  only  agents  in  the 
transaction,  and  referred  him  to  B.,  as  their  principal,  and  as  the  party 
who,  alone,  could  procure  the  transfer  to  be  executed. 

In  an  action  against  the  auctioneers  for  not  transferring :  Held,  first, 
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FaANKLTN  that  inasmucli  as  they  had  not  disclosed  their  principal  at  the  time  of  th» 

»k^^  sale,  they  w«re  personally  liable;  secondly,  that  the  bill  of  parcels  was 

*"*^'^  evidence  of  an  entire  contract  for  the  sale  of  three  hundred  shares ;  thirdly, 

that,  by  referring  A.  to  B.,  the  defendants  discharged  A.  from  tendering  a 

transfer  to  them. 


Lahond. 


Assumpsit,  for  not  transferring  and  delivering,  pursuant  to 
conditions  of  sale,  certain  railway  shares  sold  by  the  defendants, 
as  auctioneers. 

The  first  count  of  the  declaration  stated,  that  the  defendants,  on 
the  12th  of  May,  1846,  put  up  and  exposed  to  sale  by  auction, 
amongst  other  shares,  divers,  to  wit,  three  hundred  shares  in  a 
certain  Company  or  partnership  undertaking,  called  Pilbrow's 
Atmospheric-Bail  way  and  Canal-Propulsion  Company,  under  and 
subject  to  the  following  conditions,  that  is  to  say  (The  conditions 
[  *68^]  of  sale  were  set  out;  and,  amongst  them,  the  ^following):  "The 
highest  bidder  to  be  the  purchaser,  &c.  Purchasers  to  give  in 
their  names,  and  to  pay  a  deposit,  if  required.  The  balance  of 
the  purchase-money,  in  every  case,  to  be  paid  at  the  office 
of  the  auctioneers,  at  the  Hall  of  Commerce,  between  the  hoars 
of  ten  and  four,  on  the  day  following  the  sale;  except  in  cases 
where  any  special  transfers  are  required ;  and  to  such,  the  utmost 
expedition  will  be  given."  Averment,  that,  on  such  exposure  to  sale,  to 
wit  on,  &c.,  the  plaintiff  was  declared  to  be,  and  was,  the  purchaser 
of  the  said  three  hundred  shares  of  and  in  the  said  Company  or 
undertaking  ;  and  the  defendants  then  bargained  with,  and  agreed 
to  transfer  and  deliver  to  the  plaintiff  the  said  shares,  at  and  for  a 
certain  sum  of  money,  to  wit,  152.  then  bid  by  the  plaintiff  for  the 
same ;  and  the  plaintiff  did  thereupon  then  give  in  to  the  defen- 
dants his  name,  and  did  then  pay  to  the  defendants,  who  then 
accepted  and  received  of  him,  the  amount  of  the  said  purchase- 
nioney,  and  exonerated  and  discharged  him  from  any  further 
payment  on  account  thereof:  that,  in  consideration  of  the 
premises,  and  that  the  plaintiff,  at  the  request  of  the  defendants, 
then  promised  the  defendants  to  perform  the  said  conditions  of  sale 
in  all  things  on  his  part  to  be  performed,  the  defendants  then 
promised  the  plaintiff  to  perform  the  said  conditions  in  all  things 
on  their  part  to  be  performed,  and  to  transfer  and  deliver  to  the 
plaintiff  the  said  three  hundred  shares :  Breach,  that,  although 
the  plaintiff  had  always  from  the  time  of  the  said  promise,  been 
ready  and  willing  to  accept  and  receive  from  the  defendants 
a  transfer  and  delivery  of  the  said  shares;  and  although  the 
plaintiff  had  always,  from  the  time  of  making  his  said  promise, 
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well  and  truly  performed  the  said  conditions  of  sale  in  all  things  Fbankltn 
to  be  performed  on  his  part,  as  the  buyer  of  the  said  shares ;  and  -LAMoiirD. 
although  a  reasonable  *time  for  the  defendants  to  transfer  and  [  *639  ] 
deliver  to  him  the  said  shares,  had  elapsed  before  the  commence- 
ment of  the  suit,  of  which  premises  the  defendants,  daring  all  the 
time  aforesaid,  had  notice;  and  although  the  defendants,  during 
the  time  aforesaid,  and  before  a  reasonable  time  had  elapsed  for 
the  plaintiff's  preparing  the  same,  to  wit,  c&c.,  had  exonerated  and 
discharged  the  plaintiff  from  preparing,  or  tendering  to  the  defen- 
dants, any  instrument,  deed,  or  document  for  the  transfer  to  him 
of  the  said  shares ;  and  although  the  plaintiff,  afterwards,  and  after 
the  lapse  of  a  reasonable  time  for  the  defendants  to  transfer  and 
deliver  to  the  plaintiff  the  said  shares,  and  before  the  commence* 
ment  of  the  suit,  to  wit,  on  the  Ist  of  January,  1847,  requested  the 
defendants  to  transfer  and  deliver  to  him  the  said  shares ;  yet  the 
defendants  did  not,  nor  would,  when  so  requested  as  aforesaid,  or 
within  the  said  reasonable  time  for  that  purpose,  or  at  any  other 
time,  transfer  and  deliver  to  the  plaintiff  the  said  shares,  or  any  of 
them,  but  had  wholly  neglected  and  refused  so  to  do  ;  and  that  by 
means  of  the  premises  the  plaintiff  had  lost  and  been  deprived  of 
divers  great  gains  and  profits,  which  otherwise  would  and  might 
have  accrued  to  him  from  the  shares,  had  the  defendants  trans- 
ferred and  delivered  the  same  to  him,  and  performed  their  promise 
in  respect  thereof. 

There  were  also  counts  for  money  had  and  received,  and  for 
money  found  due  upon  an  account  stated. 

The  defendants  pleaded,  first,  as  to  15Z.,  parcel,  &c.,  non  assump^ 
serunt;  secondly,  to  the  first  count,  that  they  did  not  expose  to 
sale  the  said  shares,  &c. ;  thirdly,  to  the  first  count,  that  the 
plaintiff  did  not  become  the  purchaser  of  the  shares ;  fourthly,  to  the 
first  count,  that  the  defendants  did  not  agree  to  transfer  the  shares; 
fifthly,  to  the  first  count,  that  the  defendants  did  not  exonerate, 
absolve,  or  discharge  the  ^plaintiff  from  preparing,  and  tendering  [  *640  ] 
to  them,  the  defendants,  any  instrument,  deed,  or  document  for  the 
transfer  to  him  of  the  shares  ;  sixthly,  as  to  15Z.,  payment  of  that 
sum  into  Court,  and  no  damaged  ultra. 

The  plaintiff  joined  issue  on  the  first  five  pleas,  and  took  the  15Z. 
out  of  Court,  in  satisfaction  of  the  damages  pro  tantOy  replying 
damages  vltra. 

The  cause  was  tried  before  Y.  Williams,  J.,  at  the  second  sitting 
at  Westminster  in  the  present  Term,  when  the  following  facts 
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fbankltk  appeared  in  evidence  :•  The  defendants  are  auctioneers.  On  the 
lamomo.  12th  of  May,  1846,  they  put  up  for  sale  by  public  auction,  at  the 
Hall  of  Commerce,  in  the  city  of  London,  certain  railway  shares, 
subject  to  certain  printed  conditions, — amongst  others,  those  men- 
tioned in  the  declaration.  At  this  sale  the  plaintiff  was  the  highest 
bidder  for,  and  was  declared  the  purchaser  of,  three  lots,  numbered 
respectively  288,  284,  and  285,  in  the  printed  catalogue,  of  one 
hundred  shares  each  in  a  joint-stock  Company  called  Pilbrow*8 
Atmospheric-Bailway  and  Canal-Propulsion  Company.  On  the 
day  after  the  sale,  the  plaintiff  called  at  the  defendants'  office*  and 
paid  151.  on  account  of  these  three  hundred  shares,  and  received 
the  certificates  for  the  same,  together  with  an  invoice  or  bill  of 
parcels,  of  which  the  following  is  a  copy : 

**  Hall  of  Commerce, 

"London,  May  12th,  1846. 
"  E.  Pbanklyn,  Esq.,  Dr. 

To  Lamond,  Smals,  and  Lamond. 
For  shares,  at  public  sale. 

•*  20  Midland  Eastern  Counties,  12«.           .         .     12    0     0 
"800  Pilbrow's  Atmospheric   and   Canal   Pro- 
pulsion Company,  Is 16     0     0 

M27    0    0" 

[  641  ]  r£^^  names  of  the  proprietors  of  the  several  lots  did  not  appear 

in  the  catalogues  circulated  by  the  defendants :  but  the  lots  did,  in 
fact,  belong  to  different  individuals,  for  whom  the  defendants  were 
agents.  A  few  days  after  the  sale,  the  plaintiff  went  to  the  defen- 
dants' office,  and  demanded  a  transfer  of  the  shares  in  question.  He 
was  then  informed  that  the  defendants  were  not  in  a  situation  to 
make  a  transfer ;  and  they  referred  him  to  one  Blankford,  on  whose 
behalf  they  had  sold  the  shares,  and  who,  they  said,  would  procure 
the  transfer  to  be  made. 

It  appeared  in  evidence,  that,  according  to  the  regulations  of  the 
Company,  Pilbrow's  Atmospheric  Railway  shares  were  required  to 
be  transferred  by  deed  in  writing ;  that  one  Briggs  was  the  original 
allottee  of  the  shares  in  question ;  and  that,  although  they  had 
many  times  changed  hands,  before  Blankford  became  possessed  of 
them,  Briggs  was  still  the  registered  owner,  and  he  was  therefore 
the  only  person  who  could  execute  a  valid  transfer.  It  further 
appeared  that  the  defendants  had  made  repeated  inquiries  for  their 
principal,  but  were  unable  to  find  him. 
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After  many  fruitless  applications  had  been  made  to  the  defen-    Faahkltn 
dants  for  a  transfer,  they,  in  answer  to  a  demand  by  the  plaintiff's      lamond. 
attorney,  on  the  27th  of  January  last,  wrote  as  follows  : 

"  Sir,— In  reply  to  your  letter  of  this  date,  we  have  to  inform 
you  that  we  shall  be  perfectly  ready  to  hand  you  the  name  of  the 
vendor  of  the  shares,  we  having  simply  acted  as  agents  in  the 
matter." 

On  the  part  of  the  defendants,  it  was  objected,  first,  that  the 
plaintiffs,  as  auctioneers,  were  not  personally  responsible;  secondly, 
that  there  was  no  evidence  that  the  defendants  had  exonerated  and 
discharged  the  plaintiff  from  preparing  and  tendering  a  transfer ; 
and,  thirdly,  that  there  was  a  fatal  variance  between  the  contract 
"^declared  on  and  that  proved,  the  declaration  alleging  one  entire  [*c^2] 
contract  for  the  three  hundred  shares,  and  the  evidence  showing 
three  separate  and  distinct  contracts  for  one  hundred  shares  each. 

The  learned  Judge  proposed  to  obviate  this  last  objection  by 
amending  thd  declaration.  This,  however,  the  plaintiff  declined  ; 
and  it  was  left  to  the  jury  to  say  whether  there  was  a  contract  for 
the  sale  of  three  hundred  shares.  They  found  a  verdict  for  the 
plaintiff,  damages  40«.,  the  learned  Judge  reserving  to  the  defen- 
dants leave  to  move  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendants,  if  the  Court  should  be  of  opinion  that  any  of  the 
grounds  of  objection  ought  to  prevail. 

Bylea,  Serjt.,  now  moved  accordingly  : 

The  defendants,  as  auctioneers,  having  disclosed  the  name  of 
their  principal  before  action  brought,  are  not  personally  liable. 
The  plaintiff  at  the  time  of  the  sale  had  notice  that  they  were  mere 
agents.  The  case  of  Hanson  v.  Roberdeauii)  seems  somewhat 
adverse.  But,  though  it  ifi  conceded  that  an  auctioneer  may  be 
personally  liable  where  the  money  remains  in  his  hands,  it  is 
submitted  he  is  not  liable  on  the  special  contract. 

There  was  no  evidence  that  the  defendants  ever  agreed  to 
transfer ;  and  therefore  the  issue  on  the  fourth  plea,  at  all  events, 
should  have  been  found  for  them. 

There  was  no  evidence  whatever  that  the  defendants  had  ex- 
onerated or  discharged  the  plaintiff  from  his  obligation  to  prepare, 

(1)  Peake,  N.  P.  C.  163,  in  which  the  sale,  lie  is  personally  liable  to  an 

«a8e  Lord  Kenton  ruled  that,  where  action  for  damages  for  not  completing 

an  auctioneer  does  not  disclose  the  the  contract, 
name  of  his  principal  a^  the  time  of 

48—2 
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Pbamkltn  and  tender  them,  a  deed  of  transfer.  All  that  appeared,  was,  that 
Lamond.  the  plaintiff  went  to  the  office  and  aeked  for  a  transfer  of  the 
shares,  and  was  informed  that  the  name  of  the  vendor  was 
[  *643  ]  Blankford,  *and  that  the  defendants  knew  nothing  more  about 
him.  The  defendants'  letter  of  the  27th  of  January  carries  the 
matter  no  further.  It  contains  no  refusal  to  do  any  thing  they 
were  legally  bound  to  do. 

(Maule,  J. :  The  declaration  states  that  the  defendants  sold  and 
agreed  to  transfer  and  deliver  the  shares  to  the  plaintiff,  and  that 
they  exonerated  and  discharged  him  from  preparing  or  tendering 
to  them  any  instrument,  deed,  or  document  for  the  transfer  to 
him  of  the  said  shares.  One  of  the  conditions  of  sale  implies  that 
the  purchaser  shall  get  a  transfer  of  the  shares  by  going  to  the 
.  office  for  it.  It  is  clearly  no  answer  to  a  demand  of  a  transfer,  that 
you  are  ready  to  furnish  the  name  of  the  vendor,  a  man  who  is  not 
to  be  found.  If  it  is  impossible  for  the  auctioneers  to  get  a  transfer 
executed,  what  is  the  position  of  the  purchaser  ?) 

There  was  a  clear  and  fatal  variance  between  the  declaration  and 
the  proof.  The  plaintiff  declares  upon  an  entire  contract  for  the 
sale  of  three  hundred  shares.  The  proof  was,  that  the  shares  were 
knocked  down  to  the  plaintiff  in  three  separate  lots  of  one  hundred 
each.  The  point  arose,  upon  the  Stamp  Act  (i),  in  the  case  of 
Emmerson  v.  Heelis  (2),  where  it  was  held,  that,  if,  on  a  sale  by 
auction,  the  same  person  is  declared  the  highest  bidder  for  several 
lots,  a  distinct  contract  arises  for  each  lot ;  and,  although  all  the 
lots  together  amount  to  a  greater  value  than  2(M.,  no  stamp  is 
required,  if  the  lots  were  separately  of  less  value  than  202. 

(Wilde,  Ch.  J. :  Has  not  the  contrary  been  determined  since  ?  (3) 

GoLTMAN,  J. :  The  question  has  also  arisen  upon  the  Statute  of 
Frauds,  29  Car.  11.  c.  8,  s.  17. 

Crbsswell,  J. :  In  Baldey  v.  Parker  (4),  A.  went  to  the  shop  of 

[  *644  ]      B.  &  Co.,  linendrapers,  and  contracted  for  the  purchase  *of  various 

articles,  each  of  which  was  under  the  value  of  lOZ.,  but  the  whole 

amounted  to  70Z.    A  separate  price  for  each  article,  was  agreed 

upon ;  some  A.  marked  with  a  pencil ;  others  were  measured  in  his 

(1)  And  also  upon  the  Statute  of  (3)  Quatre, 

Frauds.  (4)  26  R.  B.  260  (2  B,  &  O.  37 ;  S 

(2)  11  B.  B«  520  (2  Taunt.  38).  DowU  &  By,  220). 
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presence  ;  and  others  he  assisted  to  cut  from  larger  bulks.    He    Fbankltv 
then  desired  that  an  account  of  the  whole  should  be  sent  to  his     lauond. 
house,  and  went  away.    A  bill  [of  parcels  was  accordingly  sent, 
together  with  the  goods,  when  A.  refused  to  accept  them.    It  was 
held  that  this  was  all  one  contract,  and  therefore  within  the  29 
Car.  11.  c.  8,  s.  17.) 

James  v.  Cliapman  (i)  is  precisely  in  point.  It  waff  there  held,  that, 
where  different  lots  are. sold  at  an  auction  for  different  sums,  the 
contracts  are  separate,  both  in  law  and  fact:  and,  in  a  special 
action  for  refusing  to  adhere  to  the  conditions  of  sale,  the  plaintiff 
cannot  consolidate  the  two  contracts.  Here,  the  declaration  states 
a  sale  by  auction.  If  the  bill  of  parcels  constituted  a  new  and 
entire  contract,  it  was  not  a  sale  by  auction. 

(Maule,  J.:  Your  bill  of  parcels  is  surely  evidence  that  there 
was  one  entire  contract  for  the  sale  of  the  three  hundred  shares.) 

Wilde,  Ch.  J. : 

The  first  objection  urged  in  this  case,  is,  that  the  mere  fact  of 
the  defendants  being  announced  in  the  catalogue  as  ''  auctioneers  " 
was  such  an  indication  of  agency  as  to  absolve  them  from  personal 
responsibility,  though  their  character  of  agents  was  no  otherwise 
intimated  to  the  purchaser.  I  apprehend  it  to  be  very  old  law, 
that  an  auctioneer  who  sells  without  at  the  time  of  sale  disclosing 
the  name  of  his  principal,  contracts  personally.  This  is  the  simple 
case  of  parties  who  have  sold  as  principals,  turning  round  after- 
wards and  saying  that  they  were  merely  agents  in  the  transaction. 
That  objection,  therefore,  fails. 

With  regard  to  the  second  point,  whether  or  not  there  was  [  646  ] 
evidence  of  a  dispensation  with  a  tender  of  a  transfer,  a  remark 
has  been  made  as  to  the  absence  of  a  tender  of  a  transfer  to  Briggs, 
the  original  allottee  of  the  shares.  That,  however,  is  not  the  issue. 
The  declaration  alleges  a  sale  and  an  agreement  by  the  defendants 
to  transfer  and  deliver  the  shares  to  the  plaintiff,  and  that  they 
exonerated  and  discharged  him  from  preparing  or  tendering  to  them 
any  deed  or  instrument  of  transfer  :  and  the  fifth  plea  is,  that  the 
defendants  did  not  exonerate,  absolve,  or  discharge  the  plaintiff 
from  preparing  and  tendering  to  them  any  instrument  or  deed  for 
the  transfer  to  him  of  the  said  shares.  What  is  the  evidence  ?  It 
(1)  1  Stark.  N.  P.  C.  427. 
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Frankltk  all  tends  to  show  that  the  defendants  did  dispense  with  a  tender  to 
Lamond.  them  of  a  transfer :  for,  when  applied  to,  the  only  answer  they  give, 
is,  that  they  are  merely  agents ;  and  they  refer  the  purchaser  to 
Blankford,  as  the  seller  of  the  shares.  Is  not  that  in  effect  saying, 
''  We  are  not  the  persons  to  make  the  transfer ;  and  therefore  it  is 
useless  to  tender  a  transfer  to  us  for  execution?"  Unless  it 
amounts  to  a  dispensation,  it  is  mere  idle  talk.  It  seems  to  me 
that  the  verdict  was  quite  correct  on  that  issue  also. 

The  third  objection  is,  that  the  declaration  alleges  as  a  fact,  that 
the  defendants  and  the  plaintiff  purchased  three  hundred  shares  in 
Pilbrow's  Atmospheric-Bailway  and  Ganal-Propnision  Company; 
and  the  evidence  showed  that  the  shares  were  purchased  at 
three  distinct  biddings.  The  question  is,  whether  there  is  any 
difference  in  this  respect  between  a  purchase  in  this  way  at  a  public 
auction  (i),  and  going  into  a  shop  and  buying  three  distinct 
articles,  which  are  put  down  together  in  a  bill  of  parcels.  I  am  of 
I  •646  ]  opinion  that  the  note  delivered  *to  the  plaintiff  after  the  sale  was 
cogent  evidence  of  an  entire  contract  for  the  sale  of  three  hundred 
shares.  It  was  left  to  the  jury,  whether  the  parties  had  agreed 
that  the  contract  should  be  considered  as  a  contract  for  the  sale  of 
three  hundred  shares  for  151.  The  note  was  in  the  handwriting  of 
one  of  the  defendants.  I  think  there  was  abundant  evidence  to 
warrant  the  jury  in  finding  that  question  affirmatively.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  there  ought  to  be  no  rule. 

GOLTMAN,  J. ; 

I  am  of  the  same  opinion.  Upon  the  first,  and  the  main  point, 
viz.,  whether  the  defendants  are  personally  liable,  I  think  the  case 
of  Hanson  v.  Roberdeau  is  conclusive.  The  question  arising  on  the 
fourth  plea,  is  substantially  the  same.  The  defendants  underlie 
the  ordinary  responsibility  of  a  seller.  Not  having  disclosed  their 
principal  at  the  time  of  the  sale,  it  must  be  assumed  that  they 
contracted  to  make  a  good  title  to  the  things  sold.  Secondly,  it  is 
said  there  was  no  proof  that  the  defendants  agreed  to  exonerate 
and  discharge  the  plaintiff  from  tendering  a  transfer.  When 
applied  to,  they  refer  the  plaintiff  to  Blankford,  disclaiming  all 
power  to  make  the  transfer  themselves.    That  clearly  amounts  to 

(1)  When  articles  under  10^.    are  exceeds  10/.,  there  is  no  sale  until  a 

knocked  down,   the  sale  of  each    is  contract  is  signed,  when  one  entire 

complete  upon  the  verbal  assent  of  the  sale  of  all  the  articles  to  which  the 

auctioneer  acting  as  agent  for    the  signature  applies,  is  effected, 
bidder :    where    the    price    of    each 
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a  diBpensation.     As  to  the  third  point,  I  agree  that  there  was    Fbankltk 
evidence  for  the  jury  of  a  contract  for  the  sale  of  three  hundred     i^ond, 
shares. 

Maule,  J. : 

I  also  think  there  onght  to  be  no  rule  in  this  case.  This  is  an 
action  upon  a  contract  of  sale  by  auction.  The  first  question  is» 
yrhat  was  the  contract?  That  is  evidenced  by  the  conditions  of 
sale,  and  by  what  passed  at  the  time  of  the  sale ;  and,  upon  that 
evidence^  the  proper  result  is,  that  the  defendant  agreed  to  sell 
to  the  plaintiff  three  hundred  railway  shares  for  161.  That  arises 
in  this  way.  As  each  lot  was  knocked  down  to  the  plaintiff,  there 
was  a  distinct  contract  for  the  sale  of  one  hundred  shares,  which 
would  be  satisfied  *by  the  delivery  of  any  shares  in  that  Company  to  [  •647  ] 
that  amount.  But  the  subsequent  delivery  and  receipt  of  the  three 
hundred  shares,  with  the  bill  of  parcels  produced,  and  the  payment  of 
the  15Z.,  showed  that  the  parties  treated  the  transaction  as  one  entire 
sale  of  three  hundred  shares  (i).  If  the  three  contracts  remained 
severable,  I  am  of  opinion  that  this  declaration  would  have  been 
satisfied  by  proof  of  one  of  them  (2).  This,  then,  being  a  contract 
for  the  sale  of  three  hundred  shares,  the  question  is,  upon  what 
terms  were  they  sold,  and  who  were  the  sellers  ?  The  defendants 
call  themselves  auctioneers.  The  purchaser's  name  was  known  to 
them ;  but  the  name  of  the  owner  of  the  shares  was  not  communi- 
cated to  him.  One  of  the  conditions  of  sale  was,  that  purchasers 
were  to  give  in  their  names,  and  to  pay  a  deposit,  if  required ; 
another,  **  that  the  balance  of  the  purchase  money  shall,  in  every 
case,  be  paid  at  the  ofEice  of  the  auctioneers,  at  the  Hall  of  Commerce, 
between  the  hours  of  ten  and  four  on  the  day  following  the  sale, 
except  in  cases  where  any  special  transfers  are  required ;  and  to 
such,  the  utmost  expedition  will  be  given."  The  obvious  meaning 
of  that  is,  that,  if  the  shares  sold  do  not  require  any  special  transfer, 
the  defendants  are  to  do  at  their  office  all  that  remains  to  be  done 
to  put  the  plaintiff  into  possession  of  the  full  benefit  of  his  position 
as  purchaser.  That  is  only  modified  to  this  extent,  in  cases  requir- 
ing special  transfers,  that  the  same  persons  who  were  to  make  the 

(1)  Qtutre,  whether  the  contract,  as  entitled  to  retain  a  verdict  lor  damages 
evidenced  by  the  bill  of  parcels,  was  not  which  wei*e  assessed  in  respect  of  the 
different  from  that  declared  on,  as  it  non-delivery  of  three  hundred  shares, 
embraced  twenty  other  shares.  and  to  be  entitled  to  bring  one  action 

(2)  In  that  view  of  the  case,  the  or  two  actions  in  respect  of  the  remain- 
plaintiff   would    appear    not   to  be  ing  two  hundred  shares. 
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Fbavkltv  ordinary  transfer,  will  make  the  special  transfer  as  soon  as  they 
Lamomd.  conveniently  can.  Such  being  the  state  *of  the  liabilities  between 
r  *<^^8  J  the  parties,  it  is  quite  clear  that  the  defendants  did  agree  to  make 
the  transfer  of  these  shares.  To  enable  them  to  enter  into  such  a 
contract,  it  was  not  essential  that  they  should  be  the  registered 
proprietors.  It  was  perfectly  practicable  for  them  to  procure  a 
transfer  to  be  made,  although  they  themselves  might  not  be  the 
actual  owners  of  the  shares.  I  also  think  the  issue  on  the  dispen- 
sation with  a  tender  of  a  special  instrument  of  transfer,  was 
properly  found  for  the  plaintiff.  By  handing  him  over  to  Blankford, 
the  principal,  the  defendants,  in  effect,  say,  **  Blankford  is  the  only 
person  who  is  bound  to  make  the  transfer  :  it  is  useless  to  come  to 
us  with  it.*'    Their  conduct  amounted  to  a  clear  dispensation. 

Grbsswbll,  J.,  concurred. 

Rnl€  refused. 


18*7.  RICHARD    TUCKEY   v.  HAWKINS. 

*^!!l5*  (4  0.  B.  655—668  ;  S.  C.  16  L.  J.  0.  P.  201 ;  11  Jur.  910.) 

[  •**  J  The  time  limited  by  the  Civil  Procedure  Act,  1833  (3  &  4  Will.  IV.  c  42), 

is  to  be  calculated  in  the  case  of  a  past  obit  bond  from  the  time  when  the 
death  occurs  upon  -which  the  money  becomes  payable. 

Debt  on  bond,  by  the  plaintiff  as  executor  of  the  last  will  and 
testament  of  John  Tuckey  deceased. 

The  declaration  stated,  that,  in  the  life-time  of  John  Tuckey,  to 
wit,  on  the  16th  of  September,  1814,  the  defendant,  by  his  certain 
writing  obligatory,  sealed  with  his  seal, — profert, — became  held  and 
firmly  bound  to  the  said  John  Tuckey  in  the  sum  of  6,000/.,  to  be 
paid  to  the  said  John  Tuckey,  his  certain  attorney,  &c. :  yet  that 
the  defendant,  although  often  requested  so  to  do,  had  not  paid  the 
said  sum  of  6,O0OZ.,  or  any  part  thereof,  and  the  same  remained 
wholly  due  and  unpaid,  to  the  damage  of  the  plaintiff,  as  executor  as 
aforesaid,  of  lOOL  &c. 

The  defendant  pleaded,  first,  non  estfacttnn. 

Secondly,  that  the  said  John  Tuckey,  deceased,  in  and  by  his  last 
will  and  testament,  named  and  appointed  one  Anthony  Gay,  one 
Richard  Tuckey  the  younger,  and  the  plaintiff,  executors  thereof,  and 
that,  after  the  death  of  the  said  John  Tuckey,  deceased,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  1st  of  March,  IdM,  tiie 
said  A.  Guy,  B.  Tuckey  the  younger,  and  the  plaintiff,  dolj  pioTed 
the  said  last  will  and  testament,  and  took  upon  themselves  the  baitiien 
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of  the  execution  ^thereof ;  that,  afterwards,  and  before  the  com*  TtcKsv 

mencement  of  this  suit,  to  wit,  on  the  20th  of  May,  1845,  the  said  hawkins. 

A.  Guy  and  the  said  B.  Tuckey  the  younger  died,  leaving  the  [  *^^  ] 
plaintiff  them  surviving ;  and  that  the  plaintiff  then  became  and 

was,  and  from  thenceforth  had  been,  and  still  was,  surviving 
executor  of  the  last  will  and  testament  of  the  said  John  Tuckey, 
deceased ;  without  this,  that  the  plaintiff  had  been  or  was  executor 
of  the  said  last  will  and  testament  of  the  said  John  Tuckey^ 
deceased,  in  manner  and  form  as  the  plaintiff  had  above,  in  his 
said  declaration,  alleged — concluding  to  the  country. 

Thirdly,  that  the  said  John  Tuckey,  deceased,  in  and  by  his  said 
last  will  and  testament,  named  and  appointed  one  A.  Guy,  one 

B.  Tuckey  the  younger,  and  the  plaintiff,  executors  thereof,  which 
said  A.  Guy,  B.  Tuckey  the  younger,  and  the  plaintiff,  duly  proved 
the  said  last  will  and  testament,  and  took  upon  themselves  the 
burthen  of  the  execution  thereof ;  that,  after  the  death  of  the  said 
John  Tuckey,  deceased,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  5th  of  April,  1844,  the  defendant  paid  to  the  said  A. 
Guy,  and  the  said  A.  Guy  then  accepted  and  received  of  and  from 
the  defendant,  divers  sums  of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  7,000Z.,  in  full  satisfaction 
and  discharge  of  the  debt  and  cause  of  action  in  the  declaration 
mentioned.    Verification. 

Fourthly,  that  the  debt  and  cause  of  action  in  the  declaration 
mentioned,  did  not  accrue  at  any  time  within  twenty  years  next 
before  the  commencement  of  this  suit ;  wherefore  the  defendant 
prayed  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas;  and 
replied  to  the  third  by  traversing  the  alleged  payment  to  Guy,  con- 
cluding to  the  country,  and  adding  the  similiter ;  and  to  the  fourth, 
replied  that  the  debt  and  *cause  of  action  in  the  declaration  men-  [  *657  ] 
tioned,  did  accrue  within  twenty  years  next  before  the  commencement 
of  this  suit,  concluding  to  the  country,  and  adding  the  similiter. 

The  defendant  struck  out  the  similiter  to  the  replication  to  the 
third  plea,  and  demurred  specially  thereto,  assigning  for  causes, 
that  the  replication  was  dubious,  uncertain,  and  calculated  to 
embarrass  and  perplex,  inasmuch  as  it  did  not  thereby  appear,  nor 
could  the  defendant  tell,  whether  the  plaintiff,  in  and  by  his  said 
replication,  intended  to  put  in  issue  the  fact  of  payment  to  Guy, 
being  joint-executor  with  the  said  B.  Tuckey  the  younger  and  the 
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tuoKKT  plaintiff,  or  whether  the  plaintiff,  in  and  by  his  said  replica- 
Ha^ins.  ^^^^»  intended  to  put  in  issue  the  fact  of  payment,  and  also  the 
fact  of  Guy  being  such  executor  as  in  the  said  third  plea  alleged  ; 
that  the  said  replication  was  capable  of  several  and  different  con- 
structions, viz.,  that  the  defendant  did  not  pay  Guy,  being  joint 
executor  with  the  said  B.  Tuckey  the  younger  and  the  plaintiff; 
that  the  defendant  did  not  pay  Guy,  being  an  executor  of  the  said 
John  Tuckey,  deceased ;  that  neither  the  defendant  paid  Guy  as. 
executor,  nor  was  Guy  executor ;  that  the  replication  indirectly  and 
argumentatively  put  in  issue  the  fact  of  the  death  of  the  said  John 
Tuckey,  deceased,  and  also  the  time  of  the  death  of  the  said  John 
Tuckey,  deceased,  and  that  the  replication  was,  in  other  respects, 
uncertain,  informal,  and  insufficient. 

The  plaintiff's  attorney  thereupon  took  out  a  sununons  to  set 
aside  the  demurrer  as  frivolous  and  irregular.  At  the  hearing  of 
this  summons,  before  the  Lord  Chief  Baron,  on  the  12th  of  August, 
1846,  it  was  urged,  on  the  part  of  the  defendant,  in  addition  to  the- 
causes  of  demurrer  specially  assigned,  that  it  appeared  on  the  face 
of  the  record,  that  the  right  of  action  in  respect  of  the  bond, 
had  vested  in  two  other  persons  jointly  with  the  plaintiff,  and 
[  *668  ]  that  the  plaintiff  could  not  *sue  alone  in  respect  thereof.  The  Loan 
Chibf  Babon  madq  an  order  '*  that  the  demurrer  to  the  replication  to 
the  defendant's  third  plea,  be  set  aside,  with  costs,  as  frivolous  and 
irregular,  and  that  the  issue  and  notice  of  trial  delivered  herein, 
stand ;  the  defendant  to  be  at  liberty  to  apply  next  Term  to  set  aside 
the  order,  if  necessary,  but  without  prejudice  to  the  plaintiff's 
applying  for  speedy  execution  at  the  trial." 

The  cause  was  tried  before  Gresswell,  J.,  at  the  last  Liverpool 
Assizes.  The  bond,  which  bore  date  the  16th  of  September,  1814,. 
was  in  the  ordinary  form,  and  contained  the  following  condition : 
*'  The  condition  of  this  obligation  is  such,  that,  if  the  above- 
bounden  G.  Hawkins,  his  heirs,  &;c.,  shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  unto  the  above-named  John  Tuckey,  his 
executors,  &c.,  the  sum  of  8,000^  of,  &c.,  within  the  space  of  six 
calendar  months  after  the  death  of  Elizabeth  Branthwayt,  with- 
out fraud  or  further  delay,  then  this  obligation  to  be  void  and 
of  none  effect,  or  else  to  remain  in  full  force  and  virtue." 

Evidence  was  given  that  Mrs.  Branthwayt  had  died  within  twenty 
years  next  before  the  commencement  of  the  suit ;  and  that  the 
plaintiff  was  the  surviving  executor  of  John  Tuckey. 

On  the  part  of   the  defendant,  it  was   contended,  that,  the 
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plaintiff  having  declared  upon  the  bond  as  a  single  bill,  he  was      Tuokbt 
concluded  by  the  issue  he  had  accepted,  and  could  not,  upon  the     hawkins. 
mere  production  of  the  bond,  insist,  that,  inasmuch  as  it  contained 
a  condition    (not  appearing  upon   the  record)   which   was    not 
broken  until  within  twenty  years  of  the  commencement  of  the  suit, 
therefore  the  cause  of  action  accrued  within  twenty  years. 

The  learned  Judge,  however,  was  of  opinion  that  the  sum  men- 
tioned in  the  bond  was  dMtiunin  pi'cesenti,  solvendum  infuturo ;  and 
that,  the  condition  being  shown  to  have  been  broken  within  twenty 
years,  the  fourth  *plea  was  disproved.  And,  no  evidence  being  offered  [  •ess  ] 
in  support  of  the  third  plea,  he  directed  the  jury  to  find,  gene- 
rally, for  the  plaintiff.  Whereupon  a  verdict  was  returned  for  the 
plaintiff,  upon  the  three  issues  joined. 

Murphy,  Serjt.,  in  Michaelmas  Term  last,  moved  to  rescind 
the  order  of  the  12th  of  August,  and  also  for  a  new  trial,  on  the 
ground  of  misdirection.     *     *     * 

The  learned  Serjeant  further  submitted,  that,  in  order  to  avail       [«60] 
himself  of  the  condition,  the  plaintiff  was  bound  to  show  it  upon 
the  record ;  and  that  *^  the  debt  and  cause  of  action  "  pleaded  to, 
was  that  which  appeared  in  the  declaration.     He  cited  Sanders  v. 
Coward  (i). 

A  rule  niii  having  been  granted  on  this  point, 

W,  H.  Watson  and  Cleashy  showed  cause.  *     *     * 

Hurhtone^  in  support  of  the  rule.     *     *     *  [  662  ] 

WiLDB,  Ch.  J. :  [  664  ] 

This  is  a  rule  to  set  aside  a  verdict  for  the  plaintiff,  on  the  ground 
of  misdirection.  The  plaintiff  has  declared  upon  the  bond  as  a 
common  money  bond,  to  which  the  defendant  has  pleaded,  that  the 
debt  and  cause  of  action  in  the  declaration  mentioned,  did  not 
accrue  within  twenty  years  next  before  the  commencement  of  the 
suit;  and  the  replication  takes  issue  upon  that  allegation.  At  the 
trial,  the  bond,  upon  its  production,  appeared  to  be  a  post  obit 
bond ;  and  it  was  proved  that  the  individual  upon  whose  death  the 
sum  secured  by  the  bond  became  payable,  had  died  within  twenty 
years, — in- other  words,  that  the  cause  of  action,  contrary  to  the 
language  of  the  plea,  did  accrue  within  twenty  years  next  before 
the  commencement  of  the  suit.  The  learned  Judge  being  called 
upon  to  decide  whether  the  evidence  sustained  the  plea,  directed 

(1)  13M.  &  W.  65. 
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TucKRT  the  jury,  that  the  bond  produced  was  consistent  with  that  declared 
Hawkins.  On,  and,  coupled  with  the  other  evidence,  disproved  the  plea.  I  am 
of  opinion  that  that  direction  was  correct,  and  consequently  that  this 
rule  must  be  discharged.  The  Statute  of  Limitations  involves 
various  anomalies,  which  are,  nevertheless,  well  recognised  (i). 
Where  the  statute  is  pleaded  to  an  action  on  a  bill  of  exchange,  a 
subsequent  acknowledgment  of  the  debt,  within  six  years,  will 
negative  the  plea,  though  the  bill,  upon  the  face  of  it,  appears  to 
■{  *666  ]  have  arrived  at  maturity  more  than  *six  years  before  the  commence- 
ment of  the  action,  and  therefore  precisely  bears  out  the  language 
of  the  plea.  That  is  now  clearly  recognised  by  the  statute  9 
Geo.  lY.  c.  14,  where  the  promise  is  in  writing.  The  statute  S  &  4 
Will.  lY.  c.  42,  s.  8,  provides  that  all  actions  of  debt  upon  any 
bond  or  other  specialty  shall  be  brought  within  twenty  years  after 
the  cause  of  such  actions  or  suits.  What  does  the  Legislature 
mean  by  the '' cause. of  action?"  The  object  of  the  Statute  of 
Limitations  was,  to  prevent  parties  from  being  harassed  by  stale 
demands,  brought  forward  against  them  at  a  period  when  all  their 
witnesses  might  reasonably  be  presumed  to  be  dead,  and  when  the 
circumstance  of  the  plaintiffs'  having  lain  by  so  long  without 
challenging  them  to  make  payment,  afforded  fair  ground  for 
presuming  that  the  debt  had  been  paid.  The  Legislature  has 
thought  twenty  years  a  convenient  period  beyond  which  the  obligor 
in  a  bond  ought  to  be  relieved  from  the  necessity  of  preserving 
evidence  in  discharge  of  his  liability.  Bearing  in  mind,  therefore, 
that  the  sole  object  of  the  Legislature  was,  to  discharge  parties 
from  demands  that  might  and  ought  to  have  been  enforced  at  an 
earlier  period,  we  have  plain  means  of  ascertaining  the  intention 
with  which  they  used  the  words  "  cause  of  action," — ^that  is,  a 
cause  of  action  capable  of  being  enforced.  We  must  read  the  words 
**  debt  and  cause  of  action  "  in  the  fourth  plea,  in  the  same  sense 
in  which  the  statute  makes  such  a  plea  a  bar  to  the  action.  What, 
then,  is  the  meaning  of  this  plea  ?  That  the  action  might  have 
been  brought  more  than  twenty  years  before  it  was  brought  Apply 
that  to  this  record,  and  see  how  it  sustains  the  objection  to  the 
ruling.  It  is  a  well-recognised  mode  of  declaring  upon  a  bond  that 
is  subject  to  a  condition,  as  well  before  as  since  the  statute,  to 
declare  on  it  as  if  it  were  a  single  bill ;  and  there  are  prescribed 
modes  by  which  either  party  may  bring  forward  the  condition,  as 

(1)  The  anomalies  appear  to  have  been  engrafted  on  the  statute  by  the 
Courts,  in  ease  of  plaintiffs. 
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the  interests  *of  either  may  require  it  to  be  shown.    In  declaring,      Tuokst 
therefore,  as  he  has  done  in  this  case,  the  plaintiff  is  not  to  be     Hawkins. 
understood  absolutely  and  conclusively  as  declaring  upon  a  single       [  •see  ] 
bill.     The  declaration  is  equally  consistent  with  its  being  a  bond 
with  a  condition.    Assuming,  however,  that  it  is  to  be  taken  con- 
clusively upon  this  declaration,  to  have  been  a  single  bill,  any 
subsequent  pleading  showing  the  instrument  to  be  otherwise  than 
a  single  bill,  would  be  a  departure.     The  declaration  charging  the 
defendant  upon  a  single  bill,  and  showing  upon  the  face  of  it  an 
instrument  more  than  twenty  years  old,  the  defendant  pleads  that 
the  debt  and  cause  of  action  did  not  accrue  at  any  time  within 
twenty  years  next  before  the  commencement  of  the  action.    Now, 
inasmuch  as  the  non-commencement  of  the  action  within  twenty 
years  is  a  matter  which  the  defendant  is  privileged  to  set  up  as  a 
defence,  the  plaintiff  meets   that  by  replying  that  the  cause  of 
action  did  accrue  within  twenty  years.    If  the  defendant's  con- 
struction of  the  declaration  be  right,  the  replication  denies  a  matter 
of  law  apparent  on  the  record  (i) ;  and  the  proper  course  for  the 
defendant  was,  to  demur.     But,  supposing  the  plea  to  mean  what 
the  statute  means,  viz.,  that  the  plaintiff  might  have  sued  upon  the 
bond  more  than  twenty  y^ars  before,  that  would  be  matter  of  fact 
as  well  as  matter  of  law  :  and  the  plea  would  be  well  met  by  the 
replication,  the  effect  of  which  is, — the  bond,  though  with  a  con- 
dition, has  become  single  by  the  non-performance  of  the  condition ; 
and  therefore  I  so  declare  upon  it.    The  truth  is,  that  the  plea  is 
framed  with  reference  to  the  well-known  mode  of  declaring  *upon       [  •667  ] 
bonds.    When  the  parties  go  down  to  trial,  it  appears  that  the 
bond,  which  is  declared  on  in  a  form  consistent  with  either  descrip- 
tion of  instrument,  is  a  bond   with  a   condition;  and  that  that 
condition  was  first  broken  within  twenty  years.    It  seems  to  me, 
therefore,  that  the  plea  was  negatived,  and  that,  if  the  argument 
urged  on  the  part  of  the  defendant,  was  well  founded,  it  should 
have  led  to  a  different  course  of  pleading. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.     The  evidence  was  properly  received 
at  the  trial,   and  warranted   the  verdict.     The  intention  of  the 

(I)  The  allegation  in  the  declaration  the  plea,  which  allegation  it  would  be 

that  the  bond  was  made  in  1816  would  necessary  for  the  plaintiff  to  traverse, 

have  been  satisfied  by  proof  that  it  was  whether  the  bond  was  single  or  was 

made  in  1846.    The  time  is  first  made  subject  to  a  condition 
material  by  the  negative  allegation  in 
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TaoKBT  statute  was,  that  the  claim  should  not  be  barred,  if  the  plaintiff 
Hawkins,  could  show  a  cause  of  action  accruing  within  twenty  years  next 
before  the  commencement  of  the  suit.  The  cause  of  action  must, 
undoubtedly,  be  referred  to  the  bond.  And  it  appeared  upon  the 
evidence  that  there  was  a  cause  of  action  accruing  in  respect  of  the 
bond  within  twenty  years.  This  construction  puts  the  defendant 
under  no  sort  of  difficulty.  He  might,  if  he  had  a  good  defence 
under  the  statute,  have  craved  oyer  of  the  bond  and  condition,  and 
pleaded  to  it.  He  has  not,  however,  attempted  to  do  that.  I  am 
rather  disposed  to  agree  with  Mr.  Hurlstone,  that  the  plaintiff 
might,  in  his  replication,  have  set  out  the  condition,  and  averred  a 
breach  of  it  within  the  twenty  years.  And,  possibly,  the  repli- 
cation, as  it  now  stands,  was  open  to  a  special  demurrer ;  because 
it  is  rather  to  be  inferred,  from  the  frame  of  the  declaration,  that 
the  twenty  years  ought  to  run  from  the  date  of  the  bond  (i).  How- 
ever that  might  be,  it  is  quite  clear  that  the  defendant  has  passed 

[  *668  ]  by  the  proper  time  for  availing  himself  of  that,  and  has  chosen  *to 
put  the  whole  before  the  jury.  Upon  the  evidence,  it  is  clear  that 
there  was  a  breach  within  twenty  years  (2). 

V.  Williams,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  went  down  to  Nisi  Prius 
to  prove,  and  did  prove,  that  the  cause  of  action  in  respect  of  which 
he  was  suing,  did  accrue  within  twenty  years. 

Gresswbll,  J. : 

I  continue  to  entertain  the  opinion  I  expressed  at  the  trial. 
According  to  Mr.  HurhUme's  argument,  the  declaration  is  con- 
sistent with  the  bond,  being  a  bond  with  a  condition :  otherwise, 
the  replication  could  not  have  been  in  the  form  suggested.  Having 
joined  issue  on  the  replication,  in  its  general  form,  the  defendant 
has  waived  any  objection  that  might  have  been  open  to  him,  had 
he  taken  a  different  course. 

Rule  discharged. 

(1)  The  date,  though  primd  fade  (2)  From  the  evidence,  it  might  also 

•evidence  of  the   day    of   execution,  he  inferred  that  there  had  been   no 

appears  to  be  otherwise  material  only  earlier   breach.      Where     there    are 

for    the    purpose    of    identification,  breaches    beyond    and     within    the 

Where  a  bond  dated  in  January,  is  twenty  years,  the  statute  will,  it  is 

-executed  in  March,  the  twenty  years  conceived,  run  from  the  day  on  which 

will  expire  in  March.  the  first  breach  occurred. 
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F.  M.  YOUNG  V.  GROVE.  1847. 

(4  C.  B.  668—678 ;  8.  C.  16  L.  J.  C.  P.  216.)  .'^HHL^' 

The  testator  devised  all  his  real  and  personal  estate  to  trustees,  upon  C  ^^8  ] 
trust  to  sell,  and,  after  paynlbnt  of  debts  and  legacies,  to  invest  the  residue 
of  the  moneys,  and  to  stand  possessed  thereof  in  trust  to  pay  the  annual 
'  proceeds  to  the  testator's  widow  for  her  life;  and,  after  her  death,  as  to 
one-third,  to  certain  charitable  uses :  Held,  that,  at  all  events,  the  devise 
to  the  trustees  was  valid  during  the  lifetime  of  the  widow. 

Debt,  for  money  had  and  received,  and  money  found  due  upon 
an  account  stated.  Plea,  never  indebted.  At  the  trial,  before 
Erie,  J.,  at  the  last  Summer  Assizes  for  Devon,  the  plaintiff 
claimed,  as  brother  and  heir  of  G.  M.  Young,  a  sum  of  SOZ.,  the 
rent  of  lands  received  by  the  defendant,  as  surviving  devisee  in 
trust,  and  executor,  under  the  will  of  C.  M.  Young.  One  *Kingdon  [  •669  ] 
produced  a  lease,  by  indenture,  of  part  of  the  lands  of  C.  M.  Young, 
made  to  him  by  C.  M.  Young,  and  proved  that  the  defendant  had 
demanded  and  received  the  rent  reserved  upon  that  lease  accruing 
since  the  death  of  G.  M.  Young.  It  was  objected,  on  the  part  of 
the  defendant,  that  it  was  not  competent  to  the  plaintiff  to  try 
his  title  to  the  inheritance,  in  an  action  for  money  had  and 
received.  It  was  answered,  on  the  part  of  the  plaintiff,  that  the 
rule  of  law,  that  the  title  to  land  cannot  be  tried  in  an  action  for 
money  had  and  received,  applies  only  to  cases  in  which  the  law 
has  provided  a  more  direct  remedy,  and  not  to  a  case  where  the 
heir  is  seeking  to  obtain  the  rent  of  land  demised  by  the  ancestor ; 
that  the  heir,  having  no  right  to  the  possession  during  the  term, 
could  enforce  his  claim  against  the  defendant  only  by  taking  the 
course  which  he  had  adopted.  The  learned  Judge  having  over- 
ruled the  objection,  thd  will  was  put  in,  by  which  C.  M.  Young 
devised  and  bequeathed  his  real  and  personal  estate  to  the 
defendant  and  one  Putt,  their  heirs,  &c.,  upon  trust  to  sell  and 
convert  the  same  into  money,  and,  out  of  the  moneys  to  arise 
therefrom,  to  pay  debts  and  legacies  therein  mentioned,  and  to 
invest  the  residue  in  the  public  funds,  or  upon  real  security,  and  to 
stand  possessed  of  the  same  upon  trust  to  pay,  out  of  the  annual 
proceeds,  a  certain  annuity  to  the  testator's  mother  for  life,  and, 
subject  thereto,  upon  trust  to  pay  the  rest,  residue  and  remainder 
of  such  annual  proceeds,  to  his  wife  for  life,  and,  after  her  death, 
upon  trust  equally  to  divide  and  apportion  the  said  funds  and 
securities  into  three  equal  parts.  After  disposing  of  two  of  these 
third  parts,  for  the  benefit  of  the  children  of  the  attorney  who  pre- 
pared *the  will,  and  of  the  surgeon  who  attended  the  testator  in      [  *670  ] 
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Youso  his  last  illness  (i),  the  testator  proceeded :  **  and  the  last  third  part  I 
Gbovx.  hereby  direct  my  trustees  to  pay  and  divide  equally  between  the 
Devon-and -Exeter  Hospital,  the  Deaf-and-Dumb  Institution,  and 
the  Exeter  Dispensary,  to  the  use  df  the  said  respective  insti- 
tutions "  (2).  By  a  codicil  the  testator  devised  to  the  plaintiff  the 
Hundred  of  Black  Torrington,  a  bare  franchise  to  which  no  lands 
or  rents  were  attached.     The  widow  of  the  testator  is  still  living. 

On   behalf  of   the  plaintiff,  it  was  insisted,  that,  the  devise, 
being,  as  to  one  third  part,  within  the  prohibition  of  the  Mortmain 
Act,  9  Geo.  II.  c.  86,  ss.  1,  8  (a),  was  altogether  void. 
[  971  ]  The  learned  Judge,  however,  being  of  opinion  that  the  devise 

was  valid,  nonsuited  the  plaintiff. 

Manning,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  role  nisi 
for  a  new  trial,  against  which 

Crowder  and  Montague  Smith  now  showed  cause : 

The  only  question  is,  whether  the  devise  is  entirely  void,  by 
reason  of  the  charitable  bequests ;  otherwise,  the  heir  can,  at  all 
events,  take  nothing  until  the  death  of  the  widow.  The  authorities 
upon  this  subject  are  all  one  way.  Although  the  statute,  in  express 
terms,  avoids  limitations  to  charitable  uses:  Doe  d.  Burdett  v. 
Wiighte  (4) ;  1  Jarman  on  Devises,  200 ;  yet  it  does  not  therefore 
avoid  other  limitations  in  the  same  deed  which  are  not  within  the 
Act:  Doe  d.  Thompson  v.  Pitcher  (6) ;  Willet  v.  Sandford  (6).  [He 
also  cited  Doe  d.  Tliompson  v.  Pitcher,  Doe  d.  Toone  v.  Copeatake  (7), 
Hopkinson  v.  Ellis  (s),  Doe  d.  Chidgey  v.  Harris  (9),  and  The 
Attorney-General  v.  Ward  (lo).] 

[  673  ]  Manning,  Serjt.,  and  Taprell  (with  whom  was  Kinglake,  Serjt.), 

in  support  of  the  rule  : 

The  8rd  section  of  the  Act  does  not  simply  declare  void  the 
charitable  uses,  but  expressly  enacts  that  ''  the  gifts,  grants,  and 

(1)  Vide  Code  Civil,  No,  909.  Vict.  c.  42) — J.  G.  P. 

(2)  These  bequests  bad  been  revoked         (4)  21  R.  B.  610  (2  B.  &  Aid.  710). 
by  a  codicil,  which  the  defendant,  for  (5)  6  Taunt.  359. 

some  cause  not  disclosed,  did  not  put  (6)  1  Yes.  Sen.  1 86. 

in.     The  action  was  really  brought  to  (7)  6  East,  328 ;  2  J.  P.  Smith,  495. 

prevent  the  heir  from  being  disin-  (8)  10  Beav.  69. 

herited  for  the  benefit  of  strangers,  (9)  16  M.  &  W.  517 ;  16  L.  J.  N.  S. 

whom  the  testator  had  never  seen.  Exch.  190. 

(3)  See    now    the    Mortmain    and  (10)  3  Yes.  327. 
Charitable  Uses  Act,  1888  (51  &  52 
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conveyances,"  &c.,  shall  be  absolutely  and  to  all  intents  and  pur-       Youno 
poses  null  and  void  :  and  the  reason  given  by  Batlby,  J.,  in  Doe  d.       groVb. 
Burdett  v.  Wrighte,  .is  that,  "  if  that  were  not  so,  a  party  might 
consider  himself  bound  in  honour,  though  not  in  law,  to  convey 
the  estate  to  the  uses  prohibited."    This  point  did  not  arise  in 
WiUet  V.  Sandford.     ♦     *     * 

(V.  Williams,  J. :  You  do  not  deny  that  the  gift  to  the  wife  for 
life  would  be  *good,  notwithstanding  the  devise  of  the  residue  were       [  *674  ] 
void  by  the  Mortmain  Act?) 

They  are  two  separate  trusts.  It  is  contended,  however,  that  the 
devise,  so  far  as  it  affects  to  dispose  of  the  legal  estate,  is  void 
altogether.  [He  cited  Greenwood  v.  The  Bishop  of  London  (i).'\ 
The  true  distinction  is  this — whether  a  will  or  a  deed  creates  [  ^75  ] 
several  distinct  estates,  the  instrument  is  valid  as  to  such  estates 
as  are  not  burthened  with  any  illegal  object ;  but,  where  one  entire 
estate,  as  the  fee  devised  to  the  defendant,  is  partly  subjected  to  the 
carrying  out  of  an  illegal  purpose^  the  whole  of  that  estate  is,  by 
the  express  words  of  the  statute,  void.  The  statute  will  have  little 
force  if  a  legacy  of  a  few  shillings  is  to  vest  the  legal  estate  in  a 
trustee  for  raising  100,000Z.  for  a  charitable  use.  How  far  the  fee 
which  has  descended  to  the  brother,  may,  in  equity,  be  chargeable 
with  the  trusts  created  in  favour  of  the  mother  and  widow,  it  is 
unnecessary  to  inquire. 

WiLBB,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  question 
turns  upon  the  statute  9  Geo.  II.  c.  86,  the  language  of  which  is 
certainly  very  general.  We  are  not,  however,  now  called  upon  for 
the  first  time,  to  construe  that  statute.  The  construction  that  has 
been  put  upon  it  in  several  cases,  ancient  as  well  as  modem,  is,  that 
it  was  intended  to  avoid  the  gift  or  conveyance  so  far  as  it  relates  to 
the  charitable  use,  and  no  further.  Let  us  see  how  the  authorities 
stand.  IxL  Arnold  v.  Chapman^  a  decision  which  took  place  in  1748, 
there  was  a  devise  of  an  estate  to  Chapman,  subject  to  a  charge  of 
1,000{.  for  a  charitable  purpose.  In  one  sense,  that  clearly  was  a 
devise  to  charitable  uses :  but,  mixed  up  with  that  devise,  was  a 
devise  for  the  benefit  of  Chapman  that  was  free  from  objection.  It 
was  held  that  the  devise  was  good,  but  the  charge  void  so  far  as 
concerned  the  application  of  the  money ;  and  that  Chapman  took 
(1)  15  B.  B.  627  (6  Taunt.  727;  1  Marsh.  292). 
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YouHG  the  estate,  subject  *to  the  charge  of  the  1,000Z.  for  the  benefit  of  the 
qbovb.  heir-at-law.  Then  comes  the  case  of  WiUet  v.  Sandfrn-d,  The  will 
[  *676  J  is  not  set  out  further  than  as  Lord  Ha.bdwickb.  refers  to  it  in  his 
judgment.  '^  By  the  will,"  says  his  Lordship,  '^  the  estate  in  the 
land,  and  the  use,  are  devised  to  the  three  trustees  and  their  heirs : 
for,  a  devise  of  land,  by  force  of  the  statute  enabling  to  devise, 
carries  the  estate  in  the  lands,  and  the  use  too,  without  saying  to 
the  use  of  the  devisee;  but  the  trust  and  beneficial  interest,  is  to  the 
charity.  By  the  codicil,  the  estate  in  the  land,  and  the  use,  are 
given  to  the  same  trustees  and  two  others:  the  trust  for  the  charity 
is  exactly  the  same;  but  there  is  some  variation  of  the  surplus 
profits.  It  is  undoubtedly  a  new  devise  of  the  legal  estate ;  and 
therefore  it  was  objected,  that,  being  subsequent  to  the  Mortmain 
Act,  it  is  void,  as  well  as  the  trust :  but  that  was  soon  given  up  at 
the  Bar ;  because  the  variation  of  the  trusts  of  the  surplus  profits, 
being  goods,  is  sufficient  to  support  it :  as  it  was  held  in  all  those 
Acts  which  on  a  devise  to  unlawful  trusts  make  the  legal  estate  as 
well  as  the  trust  void :  but,  with  this  distinction,  that,  if  part  of  the 
trust  is  good,  it  will  support  the  legal  estate ;  as,  upon  the  Popery 
Act,  if  part  of  a  trust  is  for  a  Protestant  as  well  as  for  Papists ; 
and  then  the  only  consideration  of  equity  is,  how  far  the  trust  is 
made  void  by  the  Act."  The  difference  in  the  terms  of  the  Acts 
referred  to,  is  not  material  to  the  judgment  of  the  Court  there. 
WiUet  V.  Sandford,  therefore,  is  also  a  distinct  and  express  state* 
ment  of  Lord  Habdwickb's  opinion,  that  the  devise  is  void  only  to 
the  extent  of  the  illegality.  Then  we  come  to  Doe  d.  Burdett  v. 
Wrighte.  Looking  attentively  at  the  whole  of  Mr.  Justice  BatijBt's 
judgment  in  that  case,  it  will  be  found  to  be  adverse  to  the  present 
plaintiff.  The  devise  there  w$is,  ''  to  G.  Sharp,  his  heirs  and  assigns, 
[  *677  ]  for  ever :  but  my  wish  and  desire  is,  that  the  said  6.  Sharp  do,  *in 
his  lifetime,  by  proper  deeds,  convey,  &c.,  the  said  manor,  &c.,  to 
some  charitable  uses,  to  take  place  at  his  decease,  and  not  before : 
the  particular  uses  to  be  limited  I  leave  entirely  to  his  discretion, 
having  the  fullest  confidence,  as  well  in  his  judgment  of  the  choice 
of  proper  objects,  as  in  his  integrity  in  the  disposal  thereof  according 
to  the  wish  by  me  expressed ;  but  it  is  my  intent  and  meaning  that 
the  said  G.  Sharp  shall  enjoy  the  said  estate  to  his  own  proper  use 
and  behoof,  during  his  life."  That  was,  in  effect,  a  devise  to  G. 
Sharp  for  life,  and  for  charitable  uses  afterwards.  Nothing  can 
be  more  entire  than  that  devise :  and  yet  the  Court  divide  it,  and 
say,  that,  as  the  estate  was  given  to  Sharp  for  a  legal  purpose  during 
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hiB  life,  although  the  ultimate  disposition  was  illegal,  the  devise  was  Youvo 
good  as  to  the  former,  though  void  as  to  the  latter  part ;  and  there-  oboVb. 
fore  that  the  heir-at-law  took  the  estate  on  the  death  of  Sharp. 
Some  of  the  cases  turn  rather  upon  the  question  whether  the  uses 
declared  were  charitable  uses  or  not.  In  addition  to  these  cases, 
we  have  the  recent  decision  of  the  Court  of  Exchequer  in  Doe  d. 
Chidgey  v.  Harris,  in  which  my  brother  Manning* s  argument  failed 
to  induce  the  Court  to  grant  a  rule  upon  this  point,  although  they 
granted  it  upon  another.  In  addition  to  this,  we  have  the  highly 
respectable  authority  of  Mr.  Jarman's  Treatise  on  Wills,  tending 
the  same  way.  Upon  every  principle  of  justice,  it  appears  to  me 
that  full  e£fect  is  given  to  the  statute,  by  supporting  so  much  of  the 
devise  as  is  not  strictly  within  its  prohibition.  I  am,  therefore,  of 
opinion  that  this  devise  is  perfectly  good,  at  all  events,  to  an  extent 
sufficient  to  support  the  widow's  life-interest ;  and  that  is  enough 
for  the  purpose  of  to-day. 

COLTMAN,  J. : 

I  am  of  the  same  opinion.  I  think  the  matter  is  conclusively 
settled  by  the  decisions  of  *Lord  Habdwioke,  a  Judge  whose  [  *678  ] 
authority  is  pre-eminently  entitled  to  weight  in  cases  of  this  sort. 
The  only  case  that  could,  for  a  moment,  induce  a  doubt,  is  that  of 
Doe  d.  Burdett  v.  Wnghte :  but  that,  when  properly  understood,  is 
in  strict  accordance  with  our  present  decision ;  which  is  also  fortified 
by  the  recent  case  of  Doe  d.  Chidgey  v.  Harris. 

Crbsswbll,  J. : 

I  am  of  the  same  opinion.      I  know  no  point  that  can  be 
considered  as  settled,  if  this  is  not. 

Rule  discharged. 


KICKETTS  AND  Another  v.  BENNETT  and  FIELD.  i847. 

(4  C.  B.  686—704 ;  S.  C.  17  L.  J.  C.  P.  17 ;  11  Jur.  1062.)  ^^0. 

One  of  geveral  co-adventurers  in  a  mine,  has  not,  as  such,  any  authority        [  ^^  ] 
to  pledge  the  credit  of  the  general  body,  for  money  borrowed  for  the 
purposes  of  the  concern.    And  the  fact  of  his  having  the  general  manage- 
ment of  the  mine  makes  no  difference,  in  the  absence  of  circumstances 
from  which  an  implied  authority  for  that  purpose  can  be  inferred. 

Assumpsit,  for  money  lent,  money  paid,  work  and  labour, 
commission,  interest,  and  money  due  upon  an  account  stated.  Flea, 
non  assumpsit. 

44—2 
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BicKETTs  The  cause  was  tried  before  Piatt,  B.,  at  the  last  Summer  Assizes 
Bknkett.  'or  Cornwall.  The  facts  were  as  follows:  The  plaintiffs  were 
bankers  at  Penzance.  The  defendants  were  two  of  the  co-adven- 
turers in  a  mine  called  the  Wheal  Providence.  The  mine,  which,  it 
appeared,  was  carried  on  upon  the  cost-book  principle,  was  divided 
into  one  hundred  and  twenty-eight  shares  of  about  l&L  each. 
Ninety-nine  of  these  shares  were  possessed  by  one  Alexander 
Robinson,  and  his  son,  F.  T.  Bobinson.  The  defendant  Bennett 
held  four  shares,  and  Field  five  and  a  halt ;  both  of  them  having 
become  interested  in  the  concern  about  June,  1844.  Alexander 
Bobinson,  who  acted  as  manager  of  the  mine,  opened  an  accoant 
with  the  plaintiffs  in  September,  1844,  in  the  names  of  *'  The 
Wheal  Providence  Adventurers ;  "the  first  item  in  which  account 
was  a  sum  of  280Z.,  borrowed  from  the  plaintiffs  for  the  purpose  of 
paying  a  debt  due  from  F.  T.  Bobinson  to  the  Helston  Bank. 
Alexander  Bobinson  continued  to  borrow  money  from  the  plaintiffs 
upon  the  ore-notes  of  the  mine,  paying  interest  for  a  short  time  at 
4{.  per  cent.,  and  afterwards  at  5/.  per  cent.,  until  December,  1845, 
when  the  account  closed  with  a  balance  due  to  the  Bank  of  3,668^., 
to  recover  which  this  action  was  brought.  The  money,  except  in 
a  few  instances,  was  drawn  for  by  cheques,  signed  "For  the 
Wheal  Providence  Adventurers,  Alexander  Bobinson."  The  rest 
were  signed  by  F.  T.  Bobinson,  who  was  purser  of  the  mine. 
[  687  ]  Alexander  Bobinson,  who  was  called  as  a  witness  for  the  plaintifiSs, 

admitted  that  he  had  no  express  authority  to  borrow  money  on 
account  of  the  mine,  and  that  the  defendants  had  no  notice  that  he 
had  done  so  :  but  he  stated  that  nearly  all  the  money  he  obtained, 
was  expended  by  him  for  the  purposes  of  the  concern.  He  further 
stated  that  both  the  defendants  from  time  to  time  attended  at  the 
mine ;  and  that  the  pass-book  was  kept  at  the  counting-house ;  but 
that  he  could  not  say  that  either  of  the  defendants  had  ever 
seen  it. 

Within  a  fortnight  after  the  account  with  the  plaintiffs  was  first 
opened,  Alexander  Bobinson  obtained  an  advance  of  money  from  the 
plaintiffs,  for  the  express  purpose  of  making  a  dividend.  The 
defendants  received  this,  and  subsequently  two  other  dividends,  at 
the  banking-house  of  Messrs.  Glynn  &  Co.,  in  London,  having  no 
knowledge  that  the  money  had  been  borrowed  for  the  purpose.  The 
^rst  intimation  they  had  of  the  fact,  was,  the  demand  made  upon 
them  for  the  balance  of  the  account,  in  December,  1845 ;  ^hen  tkey 
at  once  repudiated  it. 
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No  evidence  was  offered  on  the  part  of  the  defendants ;  but  it  was     Bioketts 
insisted  that  the  mere  relation  of  co-adventarer  in  a  mine,  did  not     bexnktt. 
give  authority  to  the  manager  to  pledge  the  credit  of  the  whole 
body,  for  money  borrowed. 

The  learned  Judge  told  the  jury,  that,  generally  speaking,  one 
partner  in  a  mining  concern  has  no  authority  to  bind  his  co-adven- 
turers for  money  borrowed;  but  that  such  an  authority  may  be 
inferred  from  the  surrounding  circumstances :  and  he  left  it  to  them 
to  say,  whether,  upon  the  facts  proved,  they  could  infer  that 
Bobinson,  the  manager,  had  borrowed  the  money  in  question,  with 
the  assent  of  the  defendants. 

The  jury  having  returned  a  verdict  for  the  defendants, 

Crowder,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  [  ^^^  ] 
new  trial,  on  the  grounds  of  misdirection  and  that  the  verdict  was 
against  evidence.  He  referred  to  Dickinson  v.  Vaipy  (i),  Tredwen 
v.  Bourne  (2),  Hawtayne  v.  Bourm  (3),  Hawken  v.  Bourne  (4), 
Crawsliay  v.  Maide  (6),  Ex  parte  Bonhonus  (6),  and  Taylor  v. 
Fisher  (7). 

Batty  Kinglake,  Serjt.,  and  Merivale,  showed  cause : 

The  case  was  properly  submitted  to  the  jury,  and  the  evidence  fully 
warranted  the  verdict.  *  *  In  order  to  sustain  the  objection  to  the 
direction  of  the  learned  Judge,  the  plaintiffs  must  contend  that  a 
mining  association  stands  upon  the  same  footing  as  an  ordinary  . 
trading  partnership.  The  distinction,  however,  between  the  two 
is  well  recognised  in  equity  as  well  as  at  law.  In  an  ordinary 
partnership,  the  selection  of  an  associate,  rests  with  the  parties 
themselves.  In  the  case  of  a  mine,  it  is  otherwise :  any  one  of  the 
adventurers  may  part  with  his  interest  to  whomsoever  *he  pleases,  [  *689  } 
by  a  mere  entry  of  the  substituted  name  in  the  cost-book.  *  *  In 
Dickinson  v.  Valpy,  it  was  distinctly  held  that  the  directors  of  a 
mining  association  cannot  bind  the  members  by  accepting  a  bill  of 
exchange,  unless  they  are  authorised  so  to  do  by  the  deed  or 
instrument  of  co-partnership,  by  the  necessity  of  such  a  power  to  the 
carrying  on  of  the  business,  by  the  usage  of  similar  establishments, 
or  by  the  express  assent  of  the  party  sought  to  be  charged.  *  * 
Here,  there  was  no  necessity  for  borrowing  money  for  the  purpose       [  691  ] 

(1)  34  B.  E.  348  (10  B.  &  C.  128).  (o)  18  B.  E.  126  (I  Swanst.  495). 

(2)  55  E.  E.  689  (6  M.  &  W.  461).  (6)  8  Ves.  540. 

(3)  56  E.  E.  806  (7  M.  &  W.  695).  (7)  2  Hare,  228. 

(4)  58  E.  E.  853  (8  M.  &  W.  703). 
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RfcKKXTs     of  carrying  on  the  mine.      Hawken  v.  Bourne^  like  Tredwen  v. 

Bkxnbtt.  Bourne,  proceeded  upon  the  ground  of  the  defendant  having,  by  his 
conduct,  recognised  the  practice  of  purchasing  goods  upon  credit.  *  * 
The  circumstance  of  Alexander  Robinson  being  manager  of  the 
mine,  as  well  as  a  co-adventurer  with  the  defendants,  did  not  give 
him  any  greater  authority  to  pledge  their  credit  for  loans  of  money. 
Bobinson's  own  evidence  negatived  his  having  express  authority  to 

[  *692  J  borrow  *money  for  the  use  of  the  mine ;  and  none  of  the  other 
evidence  in  the  cause  in  the  least  degree  warranted  the  jury  in 
finding  any  implied  authority  for  that  purpose. 

Crowder,  Channell,  Serjt.,  and  Smirke,  in  support  of  the  rule : 

It  may  at  once  be  conceded  that  partnerships  in  mines  are  not,  in 
many  respects,  like  ordinary  trading  partnerships.  For  instance, 
the  members  cannot  bind  each  other  by  negotiable  instruments. 
That  was  decided  in  Dickinson  v.  Valpy  (i)  and  Hawkeny.  Bourne  (2) ; 
and  to  that  those  cases  are  limited.  It  has  been  expressly  deter- 
mined, since  the  decision  in  Dickinson  v.  Valpy,  that  an  association 
for  the  working  of  mines  is  a  trading  co-partnership,  and  subject  to 
most  of  the  incidents  belonging  to  such  a  partnership.  Crawshay  v. 
Manle  is  a  distinct  authority  for  that. 

(Maule,  J. :  The  ground  of  the  decision  in  that  case,  fails  here. 
Lord  Eldon  thought  that  to  be  a  partnership  into  which  a  stranger 
could  not  be  obtruded  against  the  wish  of  the  general  body.  Here, 
however,  there  is  no  such  restriction ;  any  one  of  the  co- adventurers 
might,  at  any  time,  dispose  of  his  shares  in  the  concern  without 
consulting  the  rest. 

Wilde,  Gh.  J. :  The  real  question  is,  whether  it  is  or  is  not  usual 
and  necessary  that  the  manager  of  a  mine  worked  upon  the  cost- 
book  principle,  should  have  authority  to  bind  his  co-adventurers,  for 
money  borrowed  for  the  purposes  of  the  mine.) 

The  circumstance  of  the  mine's  being  worked  upon  the  cost-book 
[  693  ]  principle,  in  no  degree  affects  the  question.  *  *  Hawken  v. 
Boimie  shows,  that,  if  one  partner  is  allowed  to  manage  the  mine  on 
account  of  the  general  body,  he  has  an  implied  authority  to  obtain 
on  credit  goods  necessary  to  the  efficient  working  of  the  mine. 

(Maule,  J.,  referred  to  IVliitehead  v.   Tuckett  (3).    There,  the 

(1)  34  R.  B.  348  (10  B.  &  0.  128 ;  5  (2)  68  B.  B.  853  (8  M.  &  W.  708). 

Man.  &  By.  126).  (3)  13  B.  B.  509  (15  East,  400). 
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plaintiffs,  brokers,  were  in  the  habit  of  buying  and  paying  for,  and     Riorbtts 

of  selling  and  receiving  the  value  for,  sugars,  on  speculation,  in     bbnnbtt. 

their  own  names,  and  upon  their  own  judgment,  for  their  principal; 

sometimes,  when  the  market  was  low,  under  an  unlimited  authority 

as  to  quantity  and  price ;  at  other  times,  under  special  instructions 

to  buy ;  but  guided  from  time  to  time  by  special  instructions  to  sell, 

and  limited  in  respect  of  price,  and  advised  from  time  to  time  by 

their  principal  as  to  the  probable  rise  or  fall  of  the  market ;  and 

keeping  only  a  general  account  with  the  principal  of  the  sums 

advanced  to  and  received  for  him,  without  accounting  separately 

for  each  particular  lot  purchased  and  re-sold.     It  was  held  that 

they  might  bind  their  principal  by  a  re-sale  of  a  particular  parcel 

of  sugars  before  purchased  and  paid  for  in  their  own  names,  and 

lodged  in  their  own  warehouse,  though  sold  under  the  price  directed 

by  him, — the  general  authority  *of  brokers  to  sell  so  as  to  bind       t  *^^*  ] 

their  principal  in  respect  of  the  purchaser,  being  to  be  collected 

from   their  general  dealing,  and  not  merely  from   their  private 

instructions  as  to  the  particular  parcel  of  goods.) 

Tredwen  v.  Bourne  distinctly  determines  that  the  members  of  a 
Mining  Company  have  authority  by  law  (in  the  absence  of  any 
proof  of  a  more  limited  authority)  to  bind  each  other  by  dealings 
on  credit,  for  the  purpose  of  working  the  mines,  if  that  appear  to 
be  necessary  or  usual  in  the  management  of  mines. 

(Maule,  J. :  The  defendant  there,  knowing  that  the  concern  was 
being  carried  on  by  the  directors  upon  credit,  and  not  interfering, 
it  was  held  that  there  was  evidence  for  the  jury  that  he  had 
impliedly  authorised  them  to  pledge  his  credit.  Assuming  that  the 
managing  owners  of  a  mine  have  authority  to  get  goods  on  credit 
for  the  purpose  of  the  mine,  does  it  follow  that  they  may  borrow 
money  ?) 

What  difference  is  there,  in  principle,  between  an  implied  authority 
to  order  goods  and  to  pay  for  them,  and  an  implied  authority  to 
borrow  money  for  the  purpose  of  buying  goods? 

(Wilde,  Gh.  J. :  Suppose  the  master  of  a  ship  purchases  supplies 
on  credit,  would  the  owner  be  liable  for  money  borrowed  on  bottomry 
for  the  purpose  of  paying  for  them  ?  I  apprehend  not.  The  master 
has  a  general  authority  to  borrow  on  bottomry  for  the  purchase  of 
necessary  supplies,  but  not  to  pay  debts.) 
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BioKETTB     If  that  be  so,  it  is  not  matter  of  general  principle.     *      *    A 

Beknrtt.     mining  association  is,  in  all  essential  particulars,  a  trading  partner- 

[  695  ]       ship ;  and  there  can  be  no  good  reason  why  such  a  partnership 

should  be  excepted  out  of  the  ordinary  liabilities  that  attach  to  the 

relation  of  partner.    The  learned  Judge  should  have  told  the  jury, 

that,  in  the  absence  of  evidence  of  a  more  restricted  liability,  the 

circumstances  were  such  as  to  warrant  them  in  inferring  that 

Bobinson,  the  manager,  had  authority  to  pledge  the  credit  of  the 

defendants  in  the  manner  he  affected  to  do.     There  was  abundant 

evidence  to  show  that  the  defendants  were  aware  of  the  banking 

account  having  been  opened,  and  that  they  assented  to  it;  and, 

[  *696  ]       having  had  all  the  benefit,  *it  is  but  fair  that  they  should  be  held 

responsible  for  the  balance. 

WiLDB,  Ch.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  a  motion  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  evidence.  The  facts  were  shortly 
these :  One  Alexander  Robinson,  in  his  own  name  and  that  of  his 
son,  F.  T.  Bobinson,  purchased  a  mine  in  Cornwall,  named  the 
Wheal  Providence,  for  a  sum  of  1,500Z.,  calling  their  interest,  that 
of  holders  of  one  hundred  shares  of  15/.  each.  The  defendants 
also  appeared  to  be  owners  of  a  small  number  of  shares  in  the  con- 
cern, four  or  five  each ;  but  the  evidence  is  silent  as  to  the  period 
at  which  they  first  became  possessed  of  these  shares.  Alexander 
Bobinson  (his  son  acting  as  purser)  assumed  the  management  of 
the  mine,  and  continued  to  manage  it  down  to  the  time  of  the 
closing  of  the  account  in  respect  of  which  this  action  arises.  In 
September,  1844,  Alexander  Bobinson,  having  then  a  private  account 
with  the  Bank  of  the  plaintiffs,  Messrs.  Bicketts  &  Co.,  of  Penzance, 
and  also  other  accounts  for  other  mines,  opened  an  account  with 
them  in  the  name  of  the  Wheal  Providence  Adventurers  ;  the  first 
item  being  a  sum  of  2802.  borrowed  from  the  plaintiffs  for  the 
purpose  of  paying  a  private  debt  of  F.  T.  Bobinson  to  the  Helston 
Bank.  At  the  time  of  opening  this  account,  Alexander  Bobinson 
informed  the  manager  of  the  Bank  that  considerable  accommodation 
would  be  wanted ;  and  it  was  agreed  between  them  that  the  Bank 
should  discount  the  ore-notes  of  the  mine  at  42.  per  cent.,  which 
was  shortly  afterwards  increased  to  51.  per  cent.  The  account  went 
on  in  this  way  for  a  considerable  time,  Alexander  Bobinson  drawing 
money  by  cheques  signed,  "For  the  Wheal  Providence  Adventurers, 
[  •esT  1       A.  Bobinson."    Within  a  fortnight  *after  the  opening  of  the  account. 
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Alexander  Bobinson  (holding,  together  with  his  son,  as  before  Ricretts 
observed,  ninety-nine  or  one  hundred  shares  in  the  concern)  applied  bbunrtt. 
for  an  advance  of  money  for  the  purpose  of  making  a  dividend ; 
which,  he  informs  the  Bank,  he  deems  expedient.  He  did  not, 
however,  at  that  time  draw  for  the  amount  of  his  own  and  his  son's 
dividends ;  but  he  did  so  shortly  afterwards,  the  Bank  paying  his 
drafts  without  distinguishing  on  what  account  the  money  was 
drawn.  Having  thus  obtained  advances  from  the  Bank,  part  of 
which  was  applied  to  the  purposes  of  the  mine,  and  part  to  the 
private  purposes  of  the  Bobinsons,  in  the  result,  the  account, 
towards  the  close  of  1845,  became  overdrawn  to  the  extent  of 
3,6682. ;  and,  the  two  defendants  being  found  to  be  shareholders, 
this  action  is  brought  against  them  to  recover  that  sum.  The 
defendants  had  no  notice  that  the  dividends  (three  having  been 
made  in  the  whole)  were  paid  out  of  borrowed  money :  nor  had 
they  any  notice  of  the  existence  of  the  account  with  the  plaintiffs, 
until  the  balance  was  demanded  of  them ;  and  then  they  at  once 
repudiated  it. 

The  case  on  the  part  of  the  plaintiffs  was  not  very  distinctly  put, 
either  at  the  trial  or  upon  the  argument  of  this  rule.  It  did  not 
very  clearly  appear  whether  they  insisted  that  the  defendants  were 
liable  simply  by  resdson  of  their  being  shareholders,  or  as  being 
partners  with  the  manager  of  the  mine.  In  fact,  the  only  difficulty 
in  the  case  arises  from  the  circumstance  of  our  minds  not  having 
been  sufficiently  invited  to  the  distinction. 

The  points  urged  on  the  argument  were,  first,  misdirection, 
secondly,  miscarriage  of  the  jury. 

The  objection  taken  to  the  ruling  of  my  brother  Platt,  was,  that 
he  told  the  jury  that  the  defendants  were  not  liable,  simpliciter,  for 
money  borrowed  by  a  ♦co-adventurer.  In  other  words,  that  the  [  '698  ] 
mere  fact  of  the  defendants'  being  shareholders  in  the  mine,  did 
not  give  to  a  co-adventurer  authority  to  pledge  the  credit  of  the 
defendants  for  money  borrowed.  The  learned  Baron,  however, 
adds,  that  such  an  authority  may  be  implied  from  the  surrounding 
circumstances :  and  he  leaves  it  to  the  jury  to  say  whether,  the 
defendants  being  co-adventurers  with  Alexander  Bobinson,  and  he 
being  manager,  and  having  opened  the  account  in  the  name  of  the 
concern,  regard  being  had  to  all  the  evidence  given  on  the  part  of 
the  plaintiffs,  any  implication  of  authority  necessarily  arose  for  the 
borrowing  of  moneys  essential  to  the  well  conducting  of  the  ad- 
venture.    The  charge  of  misdirection  applies  itself  only  to  the  first 
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RicKBTTs  part.  What  authority  has  been  presented  to  the  Court  for  holding, 
Beitkbtt.  that  one  who  becomes  party  to  an  adventure  of  this  sort,  thereby 
gives  authority  to  his  co-adventurers  to  pledge  his  credit  ?  In  the 
case  of  ordinary  trading  partnerships,  each  member  of  the  firm  has 
equal  authority  with  his  co-partners  to  deal  according  to  the  osnal 
course  of  business.  Hence  it  is,  that  there  is  an  implied  aaihority 
in  each,  to  a  very  considerable  extent,  to  bind  the  firm  by  accepting 
bills  and  borrowing  money.  Is  that  the  case  with  reference  to 
mines?  By  no  means.  It  is  well  known  that  all  the  co-adven- 
turers in  a  mine  do  not  assume  an  equal  degree  of  authority,  but 
that  the  management  is  invariably  intrusted  to  certain  of  them. 
If  it  were  held,  as  a  principle  of  law,  that  any  one  of  the  co- 
adventurers,  independently  of  management,  had  an  implied 
authority  to  pledge  the  credit  of  the  whole  for  a  loan  of  money, 
would  not  that  be  inconsistent  with  the  known  usage  in  such  cases? 
Who,  if  that  were  the  law,  would  become  party  to.  such  a  scheme  ? 
If  there  be  any  such  implied  authority  in  one  of  the  co-adventurers 
to  bind  the  whole,  such  authority  must  result  from  the  fact  of  his 
[  *699  }  having  the  management  of  *the  concern  intrusted  to  him,  and  not 
from  the  mere  circumstance  of  his  being  one  of  the  co-adventurers. 
Many  of  the  remarks  made  in  the  course  of  the  argument,  as  to 
the  supposed  analogy  between  an  association  of  this  sort  and  an 
ordinary  trading  partnership,  were  founded  upon  an  incorrect  view 
of  the  subject.  Though  they  have  many  points  of  resemblance, 
there  are  also  many  in  which  they  very  materially  difiier.  The 
partners  in  an  ordinary  trading  concern  are  supposed  all  to  be 
equally  in  the  management ;  it  is  not  so,  however,  in  the  case  of  a 
mining  adventure.  The  course  that  many  Judges  have  thought  to 
be  the  ri^ht  course,  was  pursued  here ;  for,  the  learned  Baron  told 
the  jury  that  the  circumstance  of  their  being  co-adventurers  in 
the  mine,  did  not,  of  itself,  authorise  Robinson  to  borrow  money 
upon  the  credit  of  the  defendants ;  and  he  left  it  to  them  to  say, 
whether,  regard  being  had  to  the  nature  of  the  concern,  and  the 
course  of  dealing  of  the  parties,  Bobinson  had  any  implied  authority 
for  that  purpose.  Bobinson's  evidence  distinctly  negatived  his 
having  any  express  authority. 

Many  authorities  have  been  referred  to;   but  it  is  difiScolt  to 

understand  whether  they  were  relied  upon  in  support  of    the 

objection  to  the  ruling,  or  as  impeaching  the  propriety  of  the  verdict. 

In  Dickinson  v.    Valpy{i\   a  case  which  is  deeply  impressed 

(1)  34  K.  E.  348  (10  B.  &  C.  128). 
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upon  my  mind^  from  the  circamstance  of  my  having  been  counsel  Riokbttb 
in  the  cause,  and  from  its  being  one  of  the  earliest  cases  in  which  bkn^'ktt. 
I  was  concerned  at  the  Bar,  one  of  the  questions  was,  whether  a 
co-adventurer  in  a  mine  was  bound  by  the  acceptance  of  bills  by 
the  directors  ?  How  was  that  question  dealt  with  by  the  Court  ? 
Lord  Tentbbdbn  says:  ''I  am  of  opinion  that  the  mere  circum- 
stance of  the  defendant's  having  become  a  shareholder  in  a  Mining 
Company,  does  not,  in  "^^point  of  law,  make  him  answerable  for  bills  [  *700  ] 
drawn  or  accepted  by  those  who  took  upon  themselves  to  manage 
the  concern."  Baylby,  J.,  says:  ''In  order  to  establish  his 
liability,  it  ought  to  have  been  made  out  affirmatively,  on  the 
part  of  the  plaintiff,  that  this  *was  a  Company  in  which  the 
directors  were  authorised  to  bind  the  other  members  by  drawing 
and  accepting  bills.  Now,  upon  that  point,  the  only  question 
which  could  be  submitted  to  the  jury,  was,  whether  Companies 
instituted  for  similar  purposes,  had  constantly  been  in  the  habit  of 
drawing  and  accepting  bills;  or  whether  it  was  absolutely  necessary, 
for  the  purpose  of  carrying  on  the  concern,  that  there  should  have 
been  such  a  power.  There  was  no  evidence  to  warrant  the  Judge 
in  leaving  those  questions  to  the  jury.  First,  there  was  no  evidence 
for  them,  that  such  a  power  was  usually  vested  in  the  directors 
of  other  Companies,  or  that  it  was  necessary  for  the  purpose  of 
carrying  on  such  a  concern.  I  think  that  such  a  power  is  not 
necessary  for  that  purpose."  And  ho  afterwards  adds :  **  The 
directors  may  bind  themselves  personally,  and  pledge  their  own 
responsibility,  but  not  that  of  the  other  members."  Littlbdale,  J., 
Bays:  *'In  the  case  of  an  ordinary  trading  partnership,  the  law 
implies  that  one  partner  has  authority  to  bind  another  by  drawing 
and  accepting  bills,  because  the  drawing  and  accepting  of  bills  is 
necessary  for  the  purposes  of  carrying  on  a  trading  partnership ; 
but  it  does  not  follow  that  it  is  necessary  for  the  purpose  of 
carrying  on  the  business  of  a  Mining  Company."  And  the  judg- 
ment of  Pabke,  J.,  is  much  to  the  same  effect.  The  result  of  that 
case  is,  that,  in  an  association  for  the  working  of  mines,  only  such 
authority  in  one  of  the  co-adventurers  to  pledge  the  credit  of  the 
rest  will  be  implied  by  law,  as  is  usual  and  necessary  for  the 
working  of  mines ;  and  there  is  nothing  in  that  case  to  impeach 
either  the  ruling  or  the  verdict  upon  this  occasion. 

The  next  case  is  Tredwcn  v.  Bourne  (i)^  \yhere  goods  had  been        [701] 
supplied  on  credit  for  the  use  of  the  mine,  by  order  of  the  dkectors. 
(1)  55  E.  E,  689  (6  M.  &  AV*  461). 
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BicKETTs  The  defendants  there  appeared  to  have  interfered  with  the  manage- 
BKNNETT.  nient  of  the  concern,  in  such  a  manner  as  to  show  that  they  were 
cognisant  of  the  fact  of  the  business  of  the  mine's  being  carried  on 
upon  credit;  and  therefore  it  was  left  to  the  jury,  not  simply 
whether  the  defendants  were  liable  by  reason  of  their  having  been 
co-adventurers,  but  also  whether  they  knew  of  the  concern  being 
carried  on  by  the  directors,  and  those  employed  by  them,  in  the 
manner  it  was, — in  which  case,  the  jury  were  told,  the  defendants 
were  liable ;  and  upon  the  jury  finding  this  question  in  the  affirma- 
tive, they  were  held  to  be  liable.  I  observe  that  Mr.  Crowder^ 
in  the  course  of  the  argument  in  that  case,  states  something  that 
does  not  appear  to  have  been  in  Evidence  here,  but  which  I  believe 
to  be  quite  correct  as  regards  mines  that  are  worked  upon  what 
is  called  the  cost-book  principle :  ''  The  business  of  a  mine  is 
carried  on  quite  differently  from  that  of  an  ordinary  trading  firm. 
Begular  calls  are  made,  as  money  is  wanted  for  the  purpose  of  the 
partnership,  which  are  paid  down;  and  the  directors  have  only 
authority  to  manage  the  concern  with  the  funds  so  supplied,  but 
not  to  pledge  the  credit  of  individual  shareholders.*'  Pabke,  B.,  in 
the  course  of  the  argument,  says :  ''  The  directors  have  aatiiority 
to  do  all  that  it  is  usual  to  do  in  the  management  of  Mining 
Companies.*'  There  is  nothing  there  that  is  inconsistent  with  iht 
position — that  the  degree  of  authority  is  to  be  judged  of  by  the 
nature  of  the  concern  and  the  mode  in  which  it  has  been  carried 
on.  In  delivering  his  judgment,  the  same  learned  Judge  s&ys: 
"The  sole  question  was,  whether  there  was  evidence  to  go  to 
[  *702  ]  the  jury,  that  the  defendant  gave  authority  *to  the  directors 
to  pledge  his  credit  to  the  plaintiff.  If  the  case  had  stood 
merely  on  the  fact  of  his  being  a  shareholder,  I  should  have 
thought  it  was  not  sufficient."  That  is  just  what  was  said  by 
my  brother  Platt  on  this  occasion.  As  far  as  that  case  goes, 
therefore,  it  is  a  distinct  authority  in  support  of  the  present 
verdict. 

The  next  case  it  is  important  to  notice,  is,  Hawtay^ie  v. 
BoxtmeiX).  That  was  an  action  against  a  co-adventurer  in  a 
mine,  to  recover  a  sum  of  money  borrowed  by  the  agent  of  the 
mine.  It  is  an  extremely  important  case,  as  showing  in  what 
manner,  and  to  what  extent,  partners  in  mining  adventures  are 
held  liable  for  contracts  entered  into  on  behalf  of  the  concern. 
The  debt,  it  appeared,  was  bond  fide  incurred  in  raising  money 
(1)  56  IL  B.  806  (7  M.  &  W.  595). 
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for  the  payment  of  wages  to  the  miners.  Proceedings  had  been  ricketts 
taken  to  enforce  payment,  and  the  property  of  the  mine  had  been  bennbtt. 
seized,  and  was  about  to  be  sold.  The  consequences  of  stopping 
the  works  would  have  been  ver^  serious.  The  mine  would,  in  all 
probability,  have  been  filled  with  water,  and  much  difficulty  and 
expense  would  have  been  incurred  on  recommencing  the  working. 
In  one  sense,  therefore,  there  clearly  was  an  urgent  necessity  for 
paying  these  debts.  Looking  at  the  necessities  of  the  moment, 
my  brother  Maule  told  the  jury,  that,  although,  under  ordinary 
circumstances,  an  agent  could  not,  without  express  authority, 
borrow  money  in  the  name  of  his  principal,  so  as  to  bind  him, 
yet,  if  it  became  necessary  to  raise  money  in  order  to  preserve  the 
property  of  the  principal,  the  law  would  imply  an  authority  in  the 
agent  to  do  so,  to  the  extent  of  that  necessity:  and  he  left  it  to 
them  to  say  whether  the  pressure  on  the  concern  was  such  as  to 
render  the  advance  of  the  money  a  case  of  such  necessity.  *The  [  ^703  ] 
jury  found  that  it  was.  The  Court  of  Exchequer,  however,  granted 
a  new  trial,  holding  that  this  was  not  within  the  ordinary  authority 
of  an  agent,  and  that  such  authority  is  to  be  measured  by  the 
ordinary  necessities  of  the  concern,  and  not  by  sudden  and  extra- 
ordinary occasions.  There  is  nothing,  therefore,  in  that  case,  to 
sanction  the  idea  that  any  authority  to  pledge  the  credit  of  the 
concern  in  this  way,  is  to  be  inferred  from  the  mere  circumstance 
of  being  a  co-adventurer. 

The  next  case  is  Hawken  v.  Bourne  (i).  It  had  been  thrown  put 
by  some  of  the  Judges  in  Tredwcn  v.  Bourne,  that,  if  there  was 
any  express  restriction  or  limitation  of  the  authority  of  the  directors 
to  contract  debts,  that  should  have  been  shown:  and  that,  ap- 
parently, gave  rise  to  Hawken  v.  Bourne,  where  the  existence  of 
such  a  limitation  of  authority  was  proved.  As  soon  as  the  atten- 
tion of  the  Judges  was  called  to  it  as  a  point  in  judgment,  they  felt, 
that,  if  the  authority  to  be  implied  from  the  nature  of  the  concern, 
and  the  usual  mode  of  conducting  such  adventures,  is  to  be  at  all 
restricted  by  the  agreement  of  the  partners,  the  world,  or  those 
who  deal  with  the  concern,  should  have  notice  of  such  restriction. 
Therefore,  when  the  prospectus  limiting  the  authority  of  the 
directors  was  put  in,  the  Court  said  that  could  not  afifect  the 
plaintiff's  rights,  because  he  must  be  assumed  to  have  dealt  with 
the  directors  upon  the  supposition  that  they  were  acting  under 
the  authority  usual  in  cases  of  the  kind.  That  is  a  distinct 
(1)  58  B.  B.  833  (8  M.  &  W.  703). 
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RioKBTTs     recognition  of  the  principle  upon  which  the  samming  up  in  this 

Bknmrtt.     case  proceeded. 

No  evidence  was  given  here  of  any  usage  as  to  borrowing  of 
money  by  mining  adventurers :  nor  any  evidence  of  necessity.     Bat 

[  *704  ]  it  appeared  that  the  defendants  *never  in  any  way  interfered  iu  the 
management  of  the  concern :  and  it  was  sought  to  charge  them 
simply  on  the  ground  that  they  were  co-adventurers  with  the 
Bobinsons.  No  question  went  to  the  jury  as  to  whether  the  plain- 
tififs  had  notice  of  Bobinson's  misapplication  of  part  of  the  money. 
I  incline  to  think  there  was  cogent  evidence  that  the  plaintiffs  dealt 
with  the  Bobinsons  only.  But  that  point  does  not  now  arise.  I 
assume  that  the  money  was  advanced  upon  the  credit  of  the 
mine,  and  that  the  plaintiffs  had  no  notice  that  it  was  applied 
otherwise  than  to  the  purposes  of  the  mine.  But,  upon  the  facts 
reported,  it  appears  to  us  that  there  was  no  evidence  to  warrant 
the  jury  in  coming  to  any  other  conclusion  than  they  have  done. 
It  was  left  to  them  broadly  and  correctly,  that  the  defendants  were 
not  liable  simply  because  they  were  co-adventurers ;  but  that  they 
might  imply  an  authority  in  Alexander  Bobinson  to  pledge  the 
credit  of  the  defendants  for  what  was  necessary  to  the  successful 
management  of  the  mine,  and  was  usual.  The  jury  must,  there- 
fore, be  taken  to  have  found  that  the  borrowing  of  money  was  not 
necessary  for  carrying  on  the  business  of  the  mine,  and  that  it  was 
not  usual. 

We  are  therefore  of  opinion  that  the  direction  of  the  learned 
Baron  was  correct,  and  that  the  jury  came  to  a  proper  conclusion 
upon  the  evidence  that  was  before  them ;  and,  consequently,  that 
this  rule  must  be  discharged. 

Rule  diicharged. 


1847.  FIELD    V.     MACKENZIE. 

^unelhl2.     (4  Q   3    705—724;  8.  C.  16  L.  J.   C.  P.  203;    11  Jur.  714;   5  Dowl.  &  L 
[705]  ^'2.) 

Under  the  Country  Bankers  Act,  1826  (7  Geo.  IV.  c  46),  s.  13,  a  party 
moving  for  a  scire  facia»  (1)  in  order  to  have  execution  against  former 
members  of  a -Banking  Company,  on  a  judgment  against  the  registered 
officer,  must  show  that  he  has  made  substantial  and  bond  fidt  endeavours 
to  obtain  an  available  execution  against  the  members  for  tiie  time  being; 

(1)  The  usual  procedure  now  would      Ord.  XLU.  r.  23,  instead  of  by  jcirr 
be    by    summons    under    R.    S.    C.     facias, — J.  G.  P. 
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and  the  Court  will  decide,  on  the  motion,  whether  sufficient  diligence  has        Field 
been  used  in  the  particular  case.  ^* 

It  is  not  necessary  that  execution  should  first  be  issued  against  all  the    ^'^C'^^^^^' 
members  for  the  time  being.    Wilde,  Ch.  J.,  dnbitanU. 

Slight  evidence  that  the  parties  sought  to  be  charged  as  such,  were 
members  at  the  time  of  the  contract,  will  suffice  to  induce  the  Court  to 
grant  a  rule  for  a  scire  facias  against  .them,  in  the  absence  of  affidavits  on 
their  part  negativing  the  facts  constituting  their  liability. 

The  plaintiff  having,  on  the  12th  of  April,  1847,  recovered 
judgment  against  Daniel  Mackenzie,  one  of  the  registered  public 
officers  for  the  time  being  of  and  for  certain  persons  miited  in 
co-partnership  by  and  under  the  name,  style,  or  designation  of 
the  Newcastle-upon-Tyne  Joint-stock  Banking  Company,  for  the 
purpose  of  carrying  on,  and  carrying  on,  the  trade  or  business  of 
bankers  in  England  under  the  provisions  of  the  statute  7  Geo.  lY. 
c.  46,  in  an  action  upon  a  promissory  note  for  14,O0OZ.,  bearing 
date  the  26th  of  February,  1845 ;  and  not  having  obtained  satis- 
faction thereof,  either  from  the  public  officer,  or  from  the  members 
of  the  co-partnership  for  the  time  being, 

« 
Martin^  on  a  former  day  in  this  Term,  obtained  a  rule  to  show 
cause  why  a  zdre  facias  quare  exeaUionevi  non  should  not  issue 
upon  the  judgment,  against  seven  persons  who  were  respectively 
members  of  the  co-partnership  *at  the  time  of  the  making  of  the  [  *706  ] 
contract.  The  motion  was  founded  upon  affidavits  which  stated 
that  the  co-partnership  in  question  was  a  co-partnership  of  certain 
persons  united  together  for  the  purpose  of  carrying  on,  and  lately 
carrying  on,  at  Newcastle-upon-Tyne,  the  trade  and  business 
of  bankers  in  England,  according  to  the  provisions  of  the  statute 
7  Geo.  lY.  c.  46 ;  that,  on  or  about  the  26th  of  January,  1846, 
the  said  co-partnership  suspended  their  payments  and  ceased 
to  carry  on  such  their  trade  or  business  of  bankers,  and  were,  as 
the  deponent  verily  believed,  in  a  state  of  utter  and  hopeless  in- 
solvency ;  that,  on  the  11th  of  March  last,  the  deponent,  as  the 
attorney  for  the  plaintiff,  and  by  his  direction,  caused  a  writ  of 
summons  to  be  issued  against  the  defendant,  Daniel  Mackenzie, 
who  appeared  from  the  return  made  on  the  14th  of  August,  1846, 
to  the  Commissioners  of  Stamps,  by  the  said  Banking  Company  or 
co-partnership,  under  Schedule  (B.)  of  the  7  Geo.  lY.  c.  46,  to  be, 
and  then  was,  one  of  the  registered  public  officers  of  the  Com- 
pany, in  such  capacity  of  public  officer  as  aforesaid,  to  enforce 
payment  of  the  principal  sum  of  14,0002.  and  interest  due  from  the 
Company  to  the  plaintiff  upon  a  promissory  note  of  the  Company, 


704  1847.    C.  P.    4  C.  B.  706—707-  [b-b- 

FiKLD  dated  the  26th  of  January,  1845  ;  that,  on  the  12th  of  April  last, 
Mackenzie,  the  plaintiff  duly  recovered  final  judgment  against  Mackenzie  a& 
such  registered  public  officer  as  aforesaid,  for  29,8632.  Is.  Sd,  for 
debt,  and  71. 4s.  6d.  ior  his  damages  and  costs ;  that,  on  the  ISih  of 
April  aforesaid,  the  deponent  caused  to  be  issued  out  of  this  Court 
a  certain  writ  of  testatum  fi.fa.  on  the  said  judgment  (duly  grounded 
on  a  writ  of  Ji.  fa.  directed  to  the  Sheriff  of  Middlesex,  being  the 
county  wherein  the  venue  was  laid),  and  which  said  writ  of 
testatum  fi.  fa.  was  tested  on  the  said  18th  of  April,  and  directed 
to  the  Sheriff  of  Surrey,  in  which  county  Mackenzie  resided,  in 

[  •^OT  ]       order  to  obtain  payment  from  Mackenzie,  as  such  public  officer  *a5 
aforesaid,  of  such  debts  and  damages  as  aforesaid,  to  which  writs 
the  sheriffs  returned  mdla  bona ;  that  the  paper-writing  thereunto 
annexed,  marked  A.,  was  a  certified  copy,  under  the  hand  of  one 
of  the  Commissioners  of  Stamps  and  Taxes,  of  the  return  or  account 
filed  at  the  Stamp  Office,  London,  in  pursuance  of   the  statute, 
between  the  28th  of  February  and  the  26th  of  March  last,  of  the 
names  and  places  of  abode  of  all  the  persons  at  the  time  of  such 
return  concerned  or  engaged  as  partners  in    the    said  Banking 
Company,  since  which   time  no  other  persons,  as  the  deponent 
believed,  had  entered  into  the  same ;  that,  on  the  22nd  of  April 
last,  a   scire  facias^  directed  to   the   Sheriff    of   Middlesex,  was 
duly  issued  against  John    Bell,  Gilbert   Forster  Hunter,  Daniel 
Mackenzie,  John  Marshall,  Philip   Marshall,    Walter  Scott,  and 
John  Willson,  being  seven  of   the  persons  entered   in    the  last- 
mentioned  return,  as  members,  for  the  time  being,  of  the  said  co- 
partnership, for  the  purpose  of  obtaining  execution,  against  the 
same   several  persons  respectively,  of   the  judgment  so  obtained 
against  Mackenzie  as  such  public  officer  aforesaid,  and  which  said 
writ  of  scire  facias  was  returnable  on  the  28th  of  April  then  next 
following ;  that  the  scire  facias  was  duly  lodged  at  the  office  of 
the  Sheriff  of  Middlesex,  and  left  there  four  clear  days  before  the 
return  day  thereof ;  that,  on  the  12th  of  May  last,  a  Judge's  order 
was  obtained  for  final  judgment  upon  the  scire  facias  against  six  of 
the  above-named  individuals,  they,  or  any  or  either  of  them,  not 
having  appeared  to  the  said  writ ;  that  final  judgment  was,  on  the 
14th  of  May,  signed  against  those  six  persons  for  want  of  appear- 
ance, and  against  the  seventh  (who  had  appeared)  for  want  of  a 
plea  ;  that,  on  the  1st  of  May  last,  a  scire  facias  was  duly  issued 
against  George  Tallentire  Gibson  and  Smith  Hobart,  two  other 
members,  for  the  time  being,  of  the  said  co-partnership,  which 
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writ  was  duly  lodged  at  the  ^office  of  the  Sheriff  of  Middlesex ;  that  Fibld 
Gibson  and  Hobart  having  respectively  appeared  to  the  scire  facias,  Haokkneie. 
a  declaration  was,  on  the  19th  of  May,  duly  delivered  to  their  [  •708  ] 
attorneys  or  agents  respectively,  and,  on  the  28th,  judgment  for 
want  of  a  plea  was  duly  signed  against  them ;  that  writs  of  fieri 
Jacias  and  testatum  fieri  facias  were  duly  issued  against  the  said 
several  persons,  and  delivered  to  the  respective  sheriffs  of  the 
proper  counties  ;  that  to  certain  of  these  writs,  the  respective 
sheriffs  had  returned  nulla  bona,  and  to  the  others  no  return  had 
yet  been  made  (i),  but  that  the  deponent  had  reason  to  believe, 
and  did  believe,  that  no  part  of  the  said  debt  and  costs  recovered 
against  Mackenzie,  would  or  could  be  obtained  from  any  or  either 
of  the  said  several  defendants  against  whom  respectively  the  last- 
mentioned  writs  ol  fieri  facias  9A\A.  testatum  fieri  facias  ware  directed  ; 
that,  since  the  issuing  of  the  scire  facias  against  Bell,  Hunter,  D. 
Mackenzie,  John  Marshall,  Philip  Marshall,  Scott,  and  Willson, 
two  of  them,  viz.,  John  and  Philip  Marshall,  had  sold  all  their 
effects ;  that,  since  the  issuing  of  the  scire  facias  against  Gibson 
and  Hobart,  the  former  had  executed  a  bill  of  sale  of  all  his  effects, 
to  secure  a  debt  due  to  the  East  of  England  Joint-stock  Banking 
Company;  that  the  sheriff  had  levied  1002.,  and  that  his  real 
property  was  subject  to  mortgages  exceeding  its  value ;  that  Hobart 
had  also  assigned  all  his  effects  for  the  benefit  of  certain  creditors  ; 
that  Hunter  and  Willson  were  possessed  of  no  property  whereon 
execution  could  be  levied  ;  that  the  deponent  had  received  instruc- 
tions from  the  plaintiff  to  take  proceedings  against  all  the  members, 
for  the  time  being,  of  the  said  co-partnership,  from  whom  it  was 
probable  that  any  part  of  the  said  debt  and  costs  could  be  obtained, 
^without  favour  or  partiality,  and  that,  to  the  best  of  his  judgment  [  *709  ] 
and  ability,  he  had  followed  such  instructions;  that  the  persons 
named  in  the  return  annexed  to  the  affidavit,  as  the  members  or 
partners  in  the  said  Banking  Company,  were  fifty- four  in  number ; 
that  the  deponent  had  made  very  diligent  inquiries  with  a  view  to 
ascertain  the  actual  position  in  life  of  such  persons,  and  their 
ability  to  pay  the  debt  and  costs  in  this  cause ;  that  the  deponent 
had  been  informed,  and  believed,  that  eight  of  the  several  persons 
included  in  the  said  return  (naming  them)  were  respectively 
deceased  at  the  time  of  such  return  being  made,  and  that  they 
were  all  persons  in  poor  circumstances,  and  possessed  of  but  little 

(1)  By  affidavits  filed  subsequently,    these  also  appeared   to    have    been 
returned  nulla  bona, 

R.R. — YOL.  LZXII«  45 
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Field  means  or  property  ;  that  nine  others  were  respectively  resident  ont 
Mackenzie,  of  the  jurisdiction  of  the  Court ;  that  seven  others  were  domestic  or 
other  servants ;  that  one  other  was  matron  of  a  lunatic  asylum ; 
that  eight  others  had  lately  been  bankrupt,  or  had  assigned  away 
their  effects ;  that  two  others  had  ceased  to  be  members  of  the 
co-partnership  since  the  said  return ;  that  one  other  was  a  small 
cooper ;  that  one  other  was  a  pitman  or  labourer  at  a  foundry;  that 
one  other  was  a  clerk  or  porter  to  a  merchant ;  that  one  other  was 
a  pauper ;  that  three  others  were  excisemen  ;  that  one  other  was  a 
married  woman,  whose  husband  was  a  small  tradesman  ;  that  one 
other  was  clerk  at  a  Bank ;  that  one  other  was  an  engineer,  and 
believed  to  be  insolvent ;  that  one  other  was  not  worth  lOL ;  and 
that  one  other  was  a  clerk  with  a  salary  of  20«.  per  week(i).  The 
affidavit  then  went  on  to  state,  that,  on  the  80th  of  April,  1846, 
John  Brooke  recovered  a  judgment  in  the  Court  of  Exchequer 
against  John  Bell,  as  and  being  one  of  the  then  public  officers 
of  the  Newcastle-upon-Tyne  Joint-stock  Banking  Company,  for 
[  •710  ]  27,576/.  18«.  lOd.  ♦debt,  and  87/.  11«.  2d.  costs ;  that,  on  the  Srd 
of  March  last,  a  judgment  was  obtained  in  the  Court  of  Queen's 
Bench,  by  Henry  Harvey,  the  public  officer  of  the  London  and 
Westminster  Banking  Company  against  the  said  Walter  Scott,  as 
one  of  the  public  officers  of  the  Newcastle-upon-Tyne  Joint-stock 
Banking  Company,  for  186,701/.  0«.  8rf.  debt,  and  28/.  lis.  costs; 
that  another  judgment  had  been  recently  obtained  against  the  said 
Walter  Scott,  as  such  public  officer  as  aforesaid,  for  18,490/. 
damages,  and  costs,  by  Stanley  Dodgson,  the  public  officer  of  the 
Bank  of  Whitehaven,  in  the  Court  of  Exchequer;  that  several  other 
actions  are  pending  against  the  said  Newcastle-upon-Tyne  Joint- 
stock  Banking  Company,  to  recover  large  debts  or  sums  of  money ; 
that  the  said  Stanley  Dodgson,  as  such  public  officer  as  aforesaid,  had 
recovered  final  judgment  on  scire  facias  upon  the  aforesaid  judg- 
ment so  obtained  by  him  against  the  said  Walter  Scott,  against  six 
of  the  members,  for  the  time  being,  of  the  said  Newcastle-upon-Tyne 
Joint-stock  Banking  Company,  and  had  issued  executions  against 
them,  without  being  able  to  obtain  sufficient  to  pay  the  costs  of  the 
proceedings;  that  attempts  had  been  made  by  other  creditors  of  the 
said  Banking  Company,  who  had  obtained  judgment  against  the 
shareholders  thereof  for  the  time  being,  to  levy  their  executions 
upon  their  property,  but  that  none  had  been  found  to  answer  the 
same ;  that  the  debt  and  costs  in  this  cause  were  still  wholly  due 

(1)   Making  in  all  forty-seven  peraon*. 
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and  unpaid,  and  that  there  was  no  defence  against  the  payment  Field 
thereof;  that  all  the  present  members  of  the  said  co-partnership  .MAOKio^ziB. 
together  were  unable  to  pay  the  debt  and  costs  in  this  cause,  and 
that  the  creditors  of  the  said  co-partnership  would  all  lose  their 
respective  debts,  unless  they  were  allowed  to  proceed,  under  the 
statute,  against  the  retired  members  or  shareholders  ;  that,  in  the 
annual  return  made  to  the  Commissioners  of  Stamps  *by  the  said  [  *7ii  ] 
Banking  Company,  under  Schedule  (A.),  between  the  28th  of 
February  and  the  25th  of  March,  1844,  of  the  names  and  places 
of  abode  of  all  the  partners  then  concerned  or  engaged  in  the  said 
Banking  Company,  the  following  persons  appeared,  who  were  then, 
as  the  deponent  believed,  severally  members  of  the  said  Banking 
Company,  or  co-partnership,  that  is  to  say,  John  Brooke,  Benjamin 
Beverley,  Eliza  Ann  Beverley  (since  married  to  William  Pawson), 
Matthew  Bateson  Beverley,  John  Bidley,  the  younger,  and  Joseph 
Stock ;  that,  in  the  annual  return  made  to  the  said  Commissioners 
of  Stamps  by  the  said  Banking  Company,  between  the  28th  of 
February  and  the  25th  of  March,  1845,  the  name  of  the  said  Joseph 
Stocks  was  omitted ;  that,  in  the  return  made  between  the  28th  of 
February  and  the  25th  of  March,  1846,  the  names  of  John  Brooke, 
Matthew  Bateson  Beverley,  and  Eliza  Ann  Beverley,  were  omitted ; 
that,  in  the  return  made  between  the  28th  of  February  and  the  25th 
of  March,  1847,  the  names  of  Benjamin  Beverley  and  John  Bidley  the 
younger  were  omitted ;  and  that,  by  such  several  omissions,  the  said 
several  persons  whose  names  were  so  respectively  omitted,  ceased,  as 
the  deponent  believed,  to  be  members  of  the  said  Banking  Company. 
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W.  H.  Watson  and  Sir  John  Bayley,  on  behalf  of  Benjamin      Juneii. 
Beverley,  Channell,  Serjt.,  and  Cowling,  on  behalf  of  Joseph 
Stocks,and  Bramwell,  on  behalf  of  John  Bidley,  now  showed 
cause  : 

The  parties  against  whom  the  scire  facias  is  prayed,  are,  by  the 
18th  section  of  the  7  Geo.  IV.  c.  46,  only  made  liable  for  the  engage- 
ments *of  the  co-partnership,  upon  its  being  shown  to  the  satisfaction  [  *718  ] 
of  the  Court,  that  execution  has  ineffectually  issued  against  all  the 
members  for  the  time  being, — who  are  primarily  liable, — or  that 
substantial  and  bond  fide  endeavours  have  been  made,  to  obtain  an 
available  execution  against  them.    *    *    * 

(Maulb,  J.:  It  is  precisely  on  that  principle  that  the  affidavit       t^^^] 
upon  which  this  rule  was  *moved,  professes  to  be  framed.)  t  *^'*  3 

45—2 


708  1847.    C.  P.    4  C.  B.  716—718.  [b.b. 

FiKLD  The  affidavit  is  extremely  loose  and  unsatisfactory.  As  to  some  of 
BlAOKEKziB.  the  parties  who  were  members  for  the  time  being,  it  is  sufficiently 
shown  that  execution  against  them  has  been  inefifectual  for  obtaining 
satisfaction  of  the  judgment;  but  it  is  not  shown  that  execution 
has  issued  against  all  who  were  not  utterly  destitute :  and,  doubt- 
less, if  execution  had  issued  promptly  against  several  of  those  who 
are  stated  to  be  insolvent,  or  in  humble  circumstances,  something 
might  have  been  obtained  from  each. 

(Wilde,  Ch.  J. :  How  can  we  say  that  execution  has  been  "  in- 
effectual," where  no  execution  at  all  has  issued  ?  It  by  no  means 
follows  that  an  execution  against  a  man  would  be  ineffectual 
because  he  is  insolvent.) 

The  Court  ought  to  be  clearly  satisfied  that  the  means  of  the 
parties  primarily  liable,  have  been  completely  exhausted,  before 
they  allow  execution  to  issue  against  those  whose  liability  was  only 
to  arise  upon  the  default  of  the  members  of  the  first  class.  And 
this  is  the  only  stage  of  the  proceedings  in  which  that  inquiry  can 
be  entered  into. 

(Maulb,  J. :  Might  you  not  plead  to  the  scire  Jacias  the  fact  thai 
the  plaintiff  had  proceeded  against  a  member  of  the  first  class,  and 
obtained  satisfaction  ?  and,  if  so,  might  you  not  also  plead  that  the 
plaintiff  had  neglected  to  take  due  means  for  obtaining  satisfaction 
from  the  members  for  the  time  being  ?) 

That  clearly  would  not  be  a  good  plea. 

(Maule,  J. :  The  scire  facias  calls  upon  the  party  to  answer. 
Surely  he  may  answer.) 

[They  then  argued  as  to  the  sufficiency  of  the  affidavits.] 
[  718  ]  Martin  and  Hugh  Hill,  in  support  of  the  rule : 

The  objections  urged  on  the  other  side  are  substantially  two, 
first,  that  it  is  necessary  to  sue  out  execution  against  all  the  mem- 
bers for  the  time  being,  before  recourse  can  be  had  against  former 
members ;  secondly,  that  the  affidavits  upon  which  the  rule  was 
obtained,  do  not  show  that  reasonable  diligence  has  been  used 
to  obtain  satisfaction  of  the  judgment  from  such  former 
members.     ♦     *    ♦ 

To  entitle  a  plaintiff  who  has  obtained  a  judgment  against  the 
public  officer  of  the  co-partnership,  to  a  scire  facias  against  mem- 
bers at  the  time  of  the  contract,  or  of  the  judgment,  it  is  only 
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necessary  to  sue  oat  ''^execation  against  one  member  for  the  time       Field 

being,  and  to  satisfy  the  Court  that  such  execution  was  bond  fide    maokxkzik. 

issued,  and  that  no  available  execution  could  be  obtained  against       [  *7i9  ] 

the  rest  of  that  class ;  the  intention  of  the  Act  being  that  the  funds 

of  the  corporation  might,  by  that  means,  be  come  at,  before  resort 

is  had  to  the  funds  of  the  individual  members.     *    *     To  hold, 

that  execution  must  issue  against  every  member  for  the  time  being, 

before  resort  can  be  had  to  former  members,  would  be  giving  an 

effect  to  the  18th  section  that  is  at  variance  with  the  ordinary 

meaning  of  the  words  used  in  it,  and  contrary  to  the  rule  laid  down 

by  Pabke,  B.,  in  Becke  v.  Smith  (i).     *     *     *  [  720  ] 

WiLDB,  Ch.  J. : 

The  majority  of  the  Court  are  of  opinion  that  this  rule  should  be 
made  absolute  for  a  scire  facias.  For  my  own  part,  I  must  confess 
I  have  considerable  doubt :  but  I  entertain  too  much  respect  for  my 
learned  brothers  not  to  distrust  my  own  individual  judgment, 
when  opposed  by  their  united  and  deliberate  opinion.  And,  as  it 
is  important  for  many  reasons  that  *the  parties  should  not  be  f  *72i  ] 
delayed,  I  concur  in  thinking  that  t|;ie  scire  facias  should  issue. 

The  first  point  which  has  been  made  the  subject  of  contest  before 
us,  is,  whether  the  parties  against  whom  it  is  sought  to  issue  the 
writ,  are  sufficiently  shown  to  have  been  members  of  the  Company 
or  co-partnership  in  question,  at  the  time  necessary  for  the  pur- 
pose of  the  scire  facias,  namely,  at  the  time  when  the  contract 
was  entered  into,  upon  which  the  judgment  against  the  public 
officer  was  obtained,  or  at  the  time  of  the  judgment.  This  depends 
upon  the  affidavit  of  the  plaintiff's  attorney,  who  swears  that  he  is 
informed  and  believes  that  these  several  persons  were  members  of 
the  co-partnership  at  that  time  :  and  he  goes  on  to  state  the  nature 
of  the  information  and  the  grounds  of  his  belief.  Now,  it  was  the 
duty  of  the  Bank  to  make  returns  to  the  Commissioners  of  Stamps, 
in  London,  of  the  names  and  places  of  abode  of  the  members  of  the 
co-partnership,  as  they  appeared  on  the  books,  and  also  of  the 
retired  members.  And,  accordingly,  a  return  is  found  at  the  proper 
office,  upon  the  oath  of  the  cashier  of  the  Bank,  containing  the 
names  of  the  several  parties  against  whom  this  application  is  made, 
who  appear  to  have  been  at  that  time,  members  of  the  co-partner- 
ship. And  it  is  upon  this  information,  so  given  by  a  person  having 
such  means  of  knowledge,  that  the  attorney  grounds  the  belief  to 
(1)  46  H.  R.  667  (2  M.  &  W.  195). 
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KiKLD  which  he  deposes.  There  is  no  return  of  any  of  those  persons 
Mackenzie,  leaving  ceased  to  be  members.  But,  in  November,  1845,  there  is  a 
return  filed, — not  at  a  period,  or  under  circumstances,  to  make 
it  a  return  under  the  statute, — which  does  purport  to  contain 
the  names  of  the  whole  of  the  then  members  of  the  co-partnership. 
Whatever  the  effect  of  that  return  may  be,  it  is  not  a  return  made 
pursuant  to  the  Act  of  Parliament.  The  question,  therefore,  is, 
whether  a  sufficient  pHma  facie  case  has  been  made  out,  on  the 

[  •722]  *part  of  the  plaintiff  to  justify  the  Court  in  permitting  a  scire 
facias  to  be  issued,  that  is,  to  put  the  matter  in  a  course  of 
inquiry.  None  of  the  parties  against  whom  the  scire  facias 
is  prayed  have  ventured  to  swear  that  they  were  not  members  of 
the  co-partnership  at  the  time  of  the  contract  in  respect  of  which 
the  judgment  was  obtained.  Considering,  therefore,  that  the  object 
of  the  writ  is  merely  to  enable  the  plaintiff  to  litigate  his  rights, 
and  that  the  parties  sought  to  be  affected  by  it  are  not  thereb>^ 
concluded,  the  Court  is  of  opinion  that  enough  has  been  shown  to 
entitle  the  plaintiff  to  the  rule,  so  far  as  this  first  point  is  concerned. 
The  next  question  is,  whether  the  plaintiff  has  duly  observed  all 
the  requisites  of  the  statute,  and  brought  before  the  Court  the 
necessary  materials  to  satisfy  it  that  reasonable  diligence  has  been 
used  by  him  to  work  out  satisfaction  of  the  judgment  against  the 
members  of  the  co-partnership,  for  the  time  being.  It  appears 
that  he  has  issued  several  writs  of  fieri  facias,  which  have  been 
returned  ntilla  hoiia:  and  this  is  fortified  by  the  affidavit  of 
the  attorney,  who  swears  that  **  he  received  iastructions  from  the 
plaintiff  to  take  proceedings  against  all  the  members  for  the  time 
being  of  the  said  co-partnership,  from  whom  it  was  probable  that 
any  part  of  the  said  debt  and  costs  could  be  obtained,  without 
favour  or  partiality ;  and  that,  to  the  best  of  his  judgment  and 
ability,  he  had  followed  such  instructions."  The  first  question  is, 
whether  it  is  necessary,  in  order  to  give  the  plaintiff  a  loctu  standi, 
to  issue  writs  of  fieri  facias  against  all  the  members  for  the  time 
being, — and  I  do  not  apprehend  that  there  can  be  much  difference 
between  issuing  execution  against  one  only,  and  issuing  it  against 
any  number  of  the  members  short  of  the  whole, — or  whether  it  is 
enough  to  do  as  the  plaintiff  has  here  done.  I  own  I  have 
considerable  doubt  whether  the  plaintiff  is  shown  to  have   done 

[  *723  ]  enough.  The  *rest  of  the  Court,  however,  think  that  sufficient  has 
been  done  to  bring  the  parties  before  the  Court.  It  would  not  be 
useful,  at  this  late  period  of  the  Term,  to  enter  at  any  length  into 
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the  discnsBion  of  matters  which  cannot  be  finally  decided  to-day,        Fibld 
especially  as  the  parties  will  not  be  precluded,  by  our  making  this    mackbmzib. 
rule  absolute,  from  litigating  their  rights,  whatever  they  may  be. 
It  is  enough,  therefore,  to  say,  that,  in  the  opinion  of  the  majority 
of  the  Court,  the  plaintiff  has  done  enough,  in  this  reupect,  to 
entitle  himself  to  the  rule  he  asks. 

The  next  question  is — do  the  facts  that  are  presented  to  the 
Court  upon  the  affidavits,  warrant  the  belief  that  the  plaintiff  has 
done  all  he  could  reasonably  be  expected  to  do  to  work  out  satis- 
faction of  his  judgment  against  the  parties  made  primarily  liable 
by  the  statute?  The  names  of  all  the  several  parties  are  given, 
with  the  exception  of  two.  As  to  some,  it  is  shown  that  writs  of 
^fieri  facias  have  been  issued,  without  producing  any  fruits.  As 
to  others,  their  situation  in  life  is  deposed  to,  with  the  grounds 
upon  which  the  deponent  rests  his  belief  that  any  proceeding 
against  them  must  prove  futile.  No  affidavit  is  offered  in  answer  ; 
nor  is  it  suggested,  in  answer  to  this  rule, — and  the  fact  is  much, 
and  very  properly,  relied  on  by  the  counsel  who  supported  the 
rule, — that  there  is  any  one  individual  of  the  first  class  from  whom 
there  was  any  reasonable  ground  for  expecting  to  obtain  satis- 
faction. That  being  so,  the  Court  think  the  plaintiff  is  entitled  to 
issue  his  writ  of  scire  facias. 

This  is  a  very  important  part  of  the  case,  inasmuch  as  the 
opinion  of  the  Court  is,  in  all  probability,  conclusive  on  the  parties, 
ns  to  whether  or  not  due  means  have  been  taken  to  obtain  satis- 
faction of  the  judgment  from  the  members  for  the  time  being. 
Bearing  that  in  mind,  the  Court,  after  a  careful  consideration  of  all 
the  facts,  has  come  to  the  conclusion  I  have  already  stated. 

Another  question  is,  whether  Mr.  Stocks  stands  in  a  different  [  724  ] 
position  from  the  other  persons  against  whom  the  motion  is 
directed.  They  are  all  of  opinion  that  he  does  not.  As  to  him,  it 
appears  that  his  name  was  inserted  in  the  return  of  the  existing 
members  of  the  co-partnership,  made  to  the  Stamp  Office,  pursuant 
to  the  Act,  in  1844 ;  but  that  it  was  omitted  from  the  return  made 
in  the  following  year.  Whether  the  effect  of  that  omission  is,  to 
discharge  him  from  a  liability  that  otherwise  would  attach  to  him,  is 
a  matter  that  is  very  fit  to  be  considered.  The  affidavit,  however, 
upon  which  the  rule  is  moved,  we  think  sufficiently  covers  Mr.  Stocks ; 
iind  therefore  the  rule  will  comprise  him  as  well  as  the  other  six. 

With  respect  to  the  two  persons,  members  for  the  time  being,  as 
to  whom  no  account  is  given, — whether  this   has  arisen  from 
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Field       mistake,  or  otherwise,  we  have  no  means  of  ascertaining.     Not- 

Mackenzie.   >vith8tanding  these  two  persons  are  unaccounted  for,  my  learned 

brothers  think,  that,  as  the  plaintiff's  attorney  swears  generally 

that  he  has  used  all  practicable  means,  to  the  best  of  his  judgment, 

honestly  to  obtain  satisfaction  against  all  the  parties  liable  in  the 

first  instance,  the  omission  of  these  two  ought  not  to  preclude  the 

plaintiff,  or  prevent  the  general  inference  arising  from  the  other 

parts  of  the  affidavit,  that  all  due  means  have  bond  fide  been  taken 

to  obtain  satisfaction. 

Upon  the  whole,  therefore,  the  Court  is  of  opinion  that  the  role 

should  be  made  absolute  against  all  the  parties  except  Brooke,  as  to 

whom  the  rule  stands  enlarged. 

liule  absolute  (1>. 


18^7  CRUMP  V.  DAY. 

June  12. 
(4  C.  B.  760—765.) 

'-  The  sheriff  is  not  entitled  to  call  upon  parties  to  interplead,  unless  he 

come  promptly  to  the  Court  without  exercising  any  discretion  of  his  own. 

On  the  20th  of  May  last,  the  Sheri£f  of  Surrey  entered  the  bouse 

of  the  defendant,  for  the  purpose  of  levying  under  a  Ji.  fa.  at  the 

suit  of  the  plaintiff,  for  the  sum  of  66Z.  ISs.  9d.    The  defendant 

producing  an  order  of  a  Commissioner  of  the  Court  of  Bankruptcy, 

under  the  7  &  8  Vict.  c.  96  (2),  for  the  protection  of  his  person  and 

property  from  process,  the  sheriff  withdrew.      On  the  Srd  of  June, 

the  defendant's  petition  being  dismissed,  the  sheriff  was  ruled  to 

return  the  writ ;  whereupon  he  proceeded  to  make  a  second  levy. 

On  the  4th,  the  sheriff  received  notice  from  Messrs.  Clowes  &  Sons,. 

that  they  claimed  the  property  so  seized,  under  a  sale  made  to 

them,  on  the  21st  of  May,  by  the  of&cial  assignee ;  and,  on  the 

following  day,   the   sheriff  took   out  an  interpleader  summons, 

calling  upon  the  plaintiff  and  Messrs.  Clowes  &  Sons  to  appear, 

and  state  the  nature  and  particulars  of  their  respective  claims. 

[  •761  1       This  summons  came  on  to  *be  heard  before  V.  Williams,  J.,  on  the 

8th  of  June,  when  the  following  order  was  made  : 

(1)  [On    November    4,    1847,    the  diictive  to  an  amount  exceeding  the 

Court  refused  to  set  aside  the  above  judgment  debt,  the  Court  holding 

rule,  on  the  gi'ound  that  the  party  by  that  the  omission  was  not  intentional 

whom  the  rule  had    been    obtained  and  that  the  matter  suppressed  was 

had  omitted  to  disclose  the  fact  of  not  material :  4  C.  B.  pp.  726—735. 

his    holding    a    collateral     security  — J.  G.  P.] 

upon  property  belonging  to  the  Bank,  (2)  The  provisions  of  7  ft  8  Vict. 

which,   it    was  believed,    might,   by  c.  96,  here  referred  to  were  repealed 

mauagemeut  and  care,  be  made  pro-  by  32  ^  33  Vict.  c.  83,  s.  20. — J.  G.  P* 
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"  Upon  hearing  the  attorneys  or  agents  for  the  Sheriff  of  Surrey,  Crump 
and  for  the  plaintiff,  and  for  W.  Clowes  &  Sons,  the  claimants,  &c.,  p^V. 
I  do  order,  that,  upon  payment  of  the  sum  of  5BL  into  Court  by 
the  said  claimants,  within  two  days  from  this  date,  or  upon  their 
giving,  within  the  same  time,  security,  to  the  satisfaction  of  one  of 
the  Masters,  for  the  payment  of  the  same  amount  by  the  same 
claimants,  according  to  the  directions  of  any  rule  of  Court  or 
Judge's  order  to  be  made  herein ;  and  upon  payment  to  the  said 
sheriff  of  the  possession-money  from  this  date,  the  said  sheriff  to 
withdraw  from  the  possession  of  the  goods  and  chattels  seized  by 
him  under  the  writ  otji.fa.  issued  herein :  And  I  do  further  order, 
that,  unless  such  payment  shall  be  made,  or  such  security  be  given, 
within  the  time  aforesaid,  the  said  sheriff  do  proceed  to  sell  the 
said  goods  and  chattels,  and  pay  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof,  and  the  possession-money  from 
this  date,  into  Court,  in  the  cause,  to  abide  further  order  herein : 
And  I  do  further  order  that  the  parties  do  proceed  to  the  trial 
of  a  feigned  issue,  in  the  Court  of  Common  Pleas,  in  which  the  said 
claimants  shall  be  the  plaintiffs,  and  the  said  execution-creditor  shall 
be  defendant ;  and  that  the  question  to  be  tried  shall  be,  whether 
the  goods  seized  by  the  said  sheriff  were,  at  the  time  of  the  second 
levy,  the  property  of  the  said  claimants  or  not :  And  I  further  order 
that  such  issue  shall  be  prepared  and  delivered  by  the  plaintiffs 
therein,  within  seven  days  from  this  date,  and  be  returned  by  the 
defendant  therein,  within  four  days;  and  shall  be  tried  at  the 
adjournment  day  in  London  after  this  Term :  And  I  reserve  the 
question  of  costs,  and  all  further  questions,  until  after  the  trial  of 
the  said  issue." 

Wardswarth,  on  behalf  of  the  execution-creditor,  on  a  former  [  762  ] 
day  in  this  Term,  upon  an  af&davit  setting  forth  the  above  facts, 
and  also  stating  that  neither  the  Commissioner  nor  the  oflScial 
assignee,  had  authorised  any  sale  of  the  goods  to  Messrs.  Clowes  & 
Sons,  moved  for  a  rule  calling  upon  Messrs.  Clowes  &  Sons  and 
the  sheriff  to  show  cause  why  the  above  order  should  not  be  set 
aside,  or  why  the  same  should  not  be  amended,  by  inserting,  in 
that  part  thereof  which  directs  the  question  to  be  tried  by  the  issue 
therein  mentioned,  the  words  "  at  the  time  of  the  first  levy,  to  wit, 
the  20th  day  of  May  last,"  instead  of  the  words  "  at  the  time  of 
the  second  levy." 
(Wilde,   Ch.   J.,  observed  that  the    alteration    proposed    was 
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Crump       manifestly  against  the  interest  oi  the  execution-creditor,  for  that. 
Day,        by  the  7  (&  8  Vict.  c.  96,  s.  10,  it  would  seem  that  the  property 
in  the  goods  was  out  of  the  defendant  during  the  interval  between 
the  filing  of  his  petition  and  its  dismissal.) 

The  sheriff  has,  by  his  laches,  in  not  retaining  possession  from  the 
first,  disentitled  himself  to  seek  relief  under  the  Interpleader  Act. 

A  rule  nisi  having  been  granted, 

Charnockf  for  the  sheriff,  now  showed  cause : 

The  goods  being,  by  the  statute,  vested  in  the  official  assignee 
from  the  time  of  filing  the  petition  by  the  insolvent,  the  sheriff 
was  justified  in  abstaining  from  seizing  them  on  the  20th  of  May. 

(Maule,  J. :  As  the  property  vested  in  the  official  assignee,  subject 
to  be  divested  in  the  event  of  the  petition  being  dismissed,  it  may 
be  a  question  whether  the  sheriff  was  justified  in  departing,  so  as 
to  allow  the  goods  to  be  sold  to  a  third  person.  There  is  a 
difference,  in  this  respect,  between  a^.  fa.  and  a  ca.  sa,) 

The  7  &  8  Vict.  c.  96,  s.  10,  authorises  the  official  assignee  to  sell 
the  property  of  the  insolvent,  if  so  ordered  by  the  Commissioner  ; 
r  763  ]  and  enacts,  "  that,  *whenever  any  such  petition  shall  have  been 
dismissed,  all  sales  and  dispositions  of  property,  &c.,  by  siiy 
assignee,  or  any  person  or  persons  acting  under  his  authority,  <&c., 
shall  be  good  and  valid  "  &c..  Not  having  actually  seized  the  goods 
until  the  8rd  of  June,  the  sheriff  could  not  apply,  under  the 
Interpleader  Act,  before  that  day:  Ilolton  v.  Guntrip{i), 

Coe,  who  appeared  for  Messrs.  Clowes  &  Sons,  was  informed  by 
the  Court  that  it  was  unnecessary  to  urge  any  thing  in  opposition 
to  the  rule,  inasmuch  as  his  clients  could  not  be  called  upon  to  take 
an  issue  prior  in  point  of  date  to  their  purchase. 

Wordsworthf  in  support  of  his  rule  : 

The  officer  having,  in  his  affidavit,  admitted  that  he  made  a  levy 
on  the  20th  of  May,  the  sheriff  was  bound  then  to  call  upon  the 
parties,  the  official  assignee  and  the  execution-creditor,  to  inter- 
plead. The  execution-creditor  ought  not  to  be  hampered  by  the 
effect  of  the  supposed  sale  to  Clowes  &  Sons  on  the  21  st. 

(CoLTMAN,  J. :  Of  what  breach  of  duty  has  the  sheriff  been  guilty  ? 
(1)  49  B.  B.  5-12  (3  M.  &  W.  145 ;  6  Dowl.  P.  C.  130). 
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Would  a  return  of  nulla  bona  on  the  20th  of  May,  have  been  a  false       caump 
return?)  j)][V. 

It  is  not  necessary  to  show  any  breach  of  duty  on  the  sheriff's 
part.  He  forfeits  his  claim  to  relief  under  the  Interpleader  Act, 
if  he  takes  upon  himself  to  exercise  a  discretion. 

(WiLDB,  Ch.  J.:  If  the  sheriff  make  a  levy,  and  voluntarily 
abandons  it,  he  is  not  within  the  protection  of  the  Act.  The  diffi- 
culty I  feel  is,  that,  when  ttie  officer  entered  on  the  20th  of  May, 
and  was  then  met  by  a  claim  adverse  to  the  execution-creditor,  he 
should  have  come  at  once  to  the  Court.) 

The  plaintiff  was  bound  to  bring  the  claimants  before  *the  Court.      [  *764  ] 
If  the  issue  is,  to  try  the  title  to  the  goods  on  the  20th  of  May,  they 
confessedly  have  none. 

WiLDB,  Ch.  J. : 

Upon  the  best  consideration  I  have  been  able  to  give  to  this  case, 
and  without  coming  to  the  conclusion  that  the  sheriff  has  been 
guilty  of  any  breach  of  duty,  I  still  think  he  has,  by  his  conduct, 
disentitled  himself  to  the  benefit  of  the  Interpleader  Act.  The 
Legislature  having  interfered  to  give  that  officer  relief  in  a  certain 
way,  and  in  a  certain  way  only,  regard  being  had  to  the  limited 
object  of  the  statute,  and  the  rules  laid  down  by  the  Courts  in  con- 
struing it,  I  think  the  sheriff,  in  this  case,  has  not  brought 
himself  within  its  purview.  To  have  the  benefit  of  the  course  which 
is  open  to  him  by  the  statute,  it  is  essential  that  he  should  come 
promptly  to  the  Court,  without  exercising  any  discretion  of  his  own. 

Such  being  the  law,  how  stand  the  facts  of  this  case  ?  On  the 
20th  of  May,  the  officer  attempts  to  execute  the  Ji.  fa.  by  levying  upon 
the  effects  of  the  defendant.  There  being  then  a  claim,  which  was 
probably  well  founded,  viz.  that  of  the  official  assignee  of  the  Court 
of  Bankruptcy,  I  think  he  could  not  properly  have  taken  the  goods  at 
that  time.  What  was  then  his  duty  ?  Why,  to  give  notice  of  that 
claim  to  the  execution-creditor,  and  to  call  upon  him  and  the  official 
assignee,  to  interplead.  Instead  of  adopting  that  course,  the 
sheriff,  in  the  exercise  of  his  own  discretion,  thinks  fit  to  retire.  On 
the  21st  of  May,  Messrs.  Clowes  &  Sons  purchased  the  goods  from 
the  official  assignee :  and,  when  the  sheriff,  on  being  ruled  to  return 
the  writ,  comes  a  second  time  upon  the  premises,  he  finds  himself 
met  by  a  claim  made  by  third  persons,  but  under  the  same  title, 
viz.  that  of  the  official  assignee.     He  then  does  what  he  should 


716  1B47.     C.  P.     4  C.  B.  764—766.  [b,r. 

Crump       have  done  on   the   20th   of  May.     The  plaintiff,  the  execution- 
DaV.        creditor,  very  reasonably  objects  that  he  *is  not  put  in  the  same 

L  *765  ]  position  as  he  would  have  been  in  if  the  sheriff  had  done  his  duty 
at  first.  In  considering  this  question,  it  is  not  our  duty  to  inquire 
whether  or  not  the  execution-creditor  has  been  in  reality  prejudiced 
by  the  sheriff's  neglect.  Suppose  the  sheriff  entered  upon  the 
assumption  that  the  assignment  by  the  official  assignee  cannot  be 
supported,  I  think  the  sheriff's  failure  to  call  upon  the  proper 
parties  to  interplead  on  the  20th  of  May,  deprives  him  of  all 
protection  which  the  Act  would  otherwise  have  given  him.  I  there- 
fore think  the  rule  must  be  made  absolute  for  setting  aside  the 
interpleader  order. 

Messrs.  Clowes  &  Son  are  called  upon  by  the  rule  to  show  cause 
why  the  order  should  not  be  amended,  by  substituting  a  day 
anterior  to  that  on  which  their  title  accrued.  It  was  perfectly 
correct  to  give  them  notice  of  the  rule.  If  they  had  appeared  to 
support  the  interpleader  order,  they  would  not  be  entitled  to  coats. 
Their  counsel,  however,  opposed  the  amendment  only,  on  the  ground 
that  it  was  calling  upon  them  to  sustain  a  title  which  they  had 
never  set  up.  Certainly  no  such  alteration  as  that  prayed,  could, 
with  propriety,  have  been  made,  as  against  them.  They,  there- 
fore, are  entitled  to  their  costs  of  appearing  to  oppose  the  motion. 

Per  Curiam  : 

liule  absolute — to  set  aside  the  order  of  V,  WiUiams^  J.  ; 
and  that  the  plaintiff  pay  Messrs.  Clowes  d  Sons 
their  costs  of,  and  occasioned  by,  the  application. 


RICH  V.  BASTERFIELD  (I). 

(4  C.  B.  783-805 ;  S.  C.  16  L.  J.  C.  P.  273 ;  11  Jur.  696;  2  Car.  &  Kir.  257.) 
A/^Te^SG  Although  the  owner  of  property  may,  as  occupier,  be  responsible  for 

^  '  inmmoa      OVnairtr*      fvrf\m      OA^B      «)#>«%&      viwnvk      4Vka4      ««,«w««.A'«>4"«*     Vk«v      n  n  mn  n  ■    ■      «B>V.«v       ^^^> 


1846, 


1847. 


injuries  arising  from  acts  done  upon  tiiat  property  by  persons  who  are 
J  I    o  there  by  his  permission,  though  not  strictly  his  agents  or  servants,  such 

iL  '  liability  attaches  only  upon  parties  in  actual  possession. 

[  783  J  Where,  therefore,   an  action  was  brought  against  A.,  the  owner  of 

premises,  for  a  nuisance  arising  from  smoke  issuing  out  of  a  chimney,  to 
the  prejudice  of  the  plaintiff  in  his  occupation  of  an  adjoining  messumge, 
on  the  ground  that  A.,  having  erected  the  chimney,  and  let  the  premises 
with  the  chimney  so  erected,  had  impliedly  authorised  the  lighting  of  a  five 
therein :  Held  that  the  action  would  not  lie. 

Held,  also,  that,  inasmuch  as  the  premises  were  in  the  occupation  of  B.  a 
tenant  at  the  time  the  fires  were  lighted,  A.  was  entitled  to  a  verdict  on  a 

(1)    Cp.  Saxby  v.  Manchester  and  Sheffield  Ry,  Co.,  L.E.  4  C.P.  198,  38  L,  J. 
C.P.  153. 
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plea  of  **not  possessed/*  the  allegation  as  to  possession ,  having  reference  Rich 

to  the  time  when  the  nuisance  complained  of  was  committed,  and  not  to  v. 

the  time  at  which  the  chimney  was  erected.  ^!1.T?' 

"^  FIELD. 

Thi8  was  an  action  apon  the  case,  for  an  alleged  nuisance. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances  thereinafter  mentioned, 
was,  and  from  thence  continually  had  been,  and  still  was, 
lawfully  possessed  of  a  certain  messuage  *and  dwelling-house,  [  •784  l 
situate,  to  wit,  in  the  county  of  Middlesex,  which  messuage  and 
dwelling-house,  the  plaintiff  and  his  family,  at  the  several  times 
thereinafter  mentioned,  occupied  and  inhabited,  and  dwelt  in,  and 
still  did  occupy,  inhabit,  and  dwell  in  ;  that  the  defendant,  before 
and  at  the  time  of  committing  the  said  grievances,  was  possessed  of 
divers,  to  wit,  two  messuages,  yards,  gardens,  and  premises,  near  to 
the  said  messuage  and  dwelling-house  of  the  plaintiff:  yet  that  the 
defendant,  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure,  prejudice,  and  aggrieve  the  plaintiff,  and  to  incommode 
and  annoy  him  and  his  family  in  the  possession,  occupation,  and 
enjoyment  of  his  said  messuage  and  dwelling-house,  theretofore,  to 
wit,  on  the  let  of  June,  1845,  and  on  divers  other  days,  between 
that  day  and  the  commencement  of  the  suit,  wrongfully  and 
injuriously  erected,  and  caused  to  be  erected,  a  shop  and  building, 
and  divers,  to  wit,  two  chimneys,  upon  the  said  yards  and  gardens 
of  the  defendant,  and  near  to  the  said  messuage  and  dwelling-house 
of  the  plaintiff ;  and  the  defendant  then  wrongfully  and  injuriously 
continued  the  said  shop,  building,  and  chimneys,  so  erected,  for  a 
long  time,  to  wit,  from  the  day  and  year  first  aforesaid  until  the 
commencement  of  the  suit ;  and  the  defendant,  on  the  several  days 
aforesaid,  wrongfully  and  injuriously  lighted  divers  fires  in  the  said 
shop  and  building,  and  caused  divers  large  quantities  of  noxious, 
dirty,  offensive,  and  unwholesome  smoke,  vapours,  and  stenches  to 
arise  and  ascend  and  issue  from  and  out  of  the  said  chimneys ;  and 
that,  by  means  of  the  premises,  the  said  smoke,  vapours,  and 
stenches  entered  into,  penetrated,  and  spread  over  and  through  the 
said  messuage  and  dwelling-house  of  the  plaintiff,  and  the  same 
messuage  and  dwelling-house  of  the  plaintiff  had  been,  during  all 
the  time  aforesaid,  rendered,  and  still  were,  uncomfortable, 
♦unhealthy,  and  unwholesome,  and  unfit  for  habitation ;  and  the  C  *'^^^  1 
plaintiff  had,  by  means  of  the  premises,  been  forced  and  obliged  to, 
and  necessarily  did,  keep  the  windows  of  his  messuage  and  dwell- 
ing-house closed  for  long,  unreasonable,  and  inconvenient  spaces  of 
time,  to  exclude  the  said  smoke,  vapours,  and  stenches  from  his 
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RicH  said  messuage  and  dwelling-house,  and  was  prevented  from  obtain- 
Babter-  i"g  ^i^d  receiving  fresh  air  in  his  said  messuage  and  dwelling-house, 
FIELD.  which  he  otherwise  could  and  might  have  obtained  and  received ; 
and  the  plaintiff  and  his  family  were  also,  by  means  of  the  premises, 
greatly  annoyed  and  incommoded  in  the  possession,  use,  occupation, 
and  en]oyn)ent  of  his  said  messuage  and  dwelling-house,  and  the 
furniture  and  chattels  of  the  plaintiff,  then  being  in  his  said 
messuage  and  dwelling-house,  had  been  and  were,  by  means  of  the 
premises,  dirted,  spoiled,  and  damaged,  and  rendered  of  no  use  or 
value  to  the' plaintiff ;  and  the  said  messuage  and  dwelling-house  of 
the  plaintiff  had  been  and  were,  by  means  of  the  premise, 
depreciated  and  lessened  in  value,  &c. 

The  defendant  pleaded,  first.  Not  guilty ;  secondly,  that  he,  the 
defendant,  at  the  said  time  when  &c.  in  the  declaration  mentioned, 
was  not  possessed  of  the  said  alleged  two  messuages,  yards,  gardens, 
and  premises  secondly  in  the  said  declaration  mentioned,  or  of  any 
of  them,  or  of  any  part  thereof,  in  manner  and  form  as  in  the  said 
declaration  in  that  behalf  alleged ;  concluding  to  the  country. 

Issue  thereon. 

The  cause  was  tried  before  Erie,  J.,  at  the  sittings  at  West- 
minster after  Hilary  Term,  1846.  The  facts  were  as  follows:  The 
plaintiff  is.  an  engineer  residing,  and  carrying  on  his  business,  at 
No.  10,  Palace  Bow,  New  Road,  St.  Pancras.  In  the  year  1885, 
the  defendant  purchased  two  leasehold  houseB  in  Palace  Bow, 
[  •780  ]  ♦numbered  respectively  12  and  13.  The  houses  in  Palace  Bow, 
stand  a  considerable  distance  back  from  the  public  road.  Each  of 
them  had  formerly  a  garden  or  court-yard  in  front ;  but,  on  several 
of  these,  shops  had,  from  time  to  time,  been  erected,  having  flat 
roofs,  to  the  height  of  the  first-fioor  windows  of  the  dwelling-houses 
in  their  rear.  At  the  time  the  defendant  became  possessed  of 
Nos.  12  and  IS,  there  was  in  front  of  No.  12  a  building  of  the 
description  before  mentioned;  which  was  used  as  a  coffee-shop,  and 
which  had  in  it  a  fire-place  with  a  descending  flue  communicating 
with  one  of  the  chimneys  of  the  dwelling-house.  Shortly  after  he  pur- 
chased the  houses,  the  defendant  built  a  shop  in  front  of  No.  13,  and 
removed  the  descending  flue  from  No.  12,  and  substituted  a  chimney, 
which  stood  a  few  feet  above  the  roof  of  the  shop.  These  two  shops 
the  defendant  let  to  weekly  tenants,  in  whose  occupation  they  were, 
at  the  time  of  the  committing  of  the  alleged  nuisance. 

The  side-wall  of  the  house  No.  9,  adjoining  to  the  plaintiff's 
house,  towards  the  west,  projected  considerably;  and,  when   the 
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^v'ind  set  from  the  east  or  south-east,  the  smoke  from  the  chimney 
of  the  shop  at  No.  12  had  no  escape,  and,  consequently,  caused 
great  annoyance  to  the  plaintiff. 

On  the  part  of  the  defendant  it  was  contended,  first,  that,  inas- 
much as  the  act  of  lighting  the  fires  which  caused  the  smoke,  was 
the  act  of  the  tenant,  and  not  of  the  defendant  himself,  he  was 
entitled  to  a  verdict  on  the  issue  on  Not  guilty  ;  secondly,  that,  the 
premises  being  in  the  possession  of  the  defendant's  tenant,  at  the 
time  of  the  committing  of  the  alleged  grievance,  and  so  continuing, 
the  defendant  was.  also  entitled  to  a  verdict  on  the  second  issue ; 
thirdly,  that  every  man  has  a  right  to  the  use  of  the  atmosphere 
for  the  purpose  of  *carrying  off  Smoke  proceeding  from  an  ordinary 
chimney,  with  the  use  of  the  ordinary  fuel. 

The  learned  Judge  told  the  jury  that  every  man  is  bound  so  to 
use  his  property  as  not  to  injure  his  neighbour's  rights,  with  this 
qualification,  that  he  may  make  a  reasonable  use  of  his  own  rights, 
exercising  them  in  a  reasonable  place :  and  he  left  it  to  them  to  say 
whether  or  not  the  defendant  had  exercised  his  rights  in  a  reasonable 
manner,  with  reference  to  the  property  in  question ;  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him  upon  the  grounds 
above  presented,  in  the  event  of  the  jury  finding  for  the  plaintiff. 

The  jury  having  found  a  verdict  for  the  plaintiff,  damages  40«., 

Byles,  Serjt.,  in  Easter  Term,  1846,  accordingly  obtained  a  rule 
niH  to  enter  a  verdict  for  the  defendant,  or  for  a  new  trial  on  the 
ground  of  misdirection. 

TcUfourd,  Serjt.  (with  whom  was  Peacock) ,  on  a  subsequent 
day  in  the  same  Term(i),  showed  cause : 

It  is  true,  the  defendant  did  not  light  the  fires  the  smoke  from 
which  penetrated  the  plaintiff's  dwelling-house;  but  he  built  the 
chimney,  and  afterwards  let  the  shop  with  the  chimney ;  and  there- 
fore, in  contemplation  of  law,  he  was  the  author  of  the  nuisance. 
Every  man  is  responsible  for  the  natural  and  necessary  consequences 
of  his  acts :  and  here,  the  defendant  must  be  taken  to  have  erected 
the  chimney  for  the  only  purpose  to  which  it  could  be  applied. 
The  case  of  Rex  v.  Pedley  (2)  goes  further  than  it  is  necessary  to 
go  here,  in  order  to  sustain  the  plaintiff's  case.  [In  Rex  v. 
iV/oor«(3),  it  was  held  that  the  evidence  supported  the  allegation 

(1)  The  Judges  present  beingTindal,  (2)  40  E.  B.  444  (1  Ad.  &  El.  822). 
Ch.  J.,  and  Coltman,  CiessweU,  and  (3)  37  R.  B.  383  (3B.  &  Ad.  184). 
Erie,  JJ. 


Rich 
r. 

FIBLD. 


[  '787  ] 


1846. 
May  6. 
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Rich         that  the  defendant  caused  persons  to  assemble  inasmuch  as  their 
Bajster.      doing  so  was  a  probable  consequence  of  his  keeping  a  ground  for 
shooting  pigeons  in  Bayswater  ;  see  also  Bex  v.  Carlile  (i).] 


niCLD. 


[  789  ]  (Crbsswell,  J. :  In  Rex  v.  Moore,  the  defendant  invited  people 

to  come  to  his  premises  for  the  purpose  of  committing  the 
nuisance  (2) ;  and,  in  Rex  v.  Pedley,  Littledale,  J.,  speaks  of  a 
re-letting  after  the  user  of  the  buildings  had  created  the  nuisance.) 

Here,  the  building  of  the  chimney  determines  the  character,  and 
regulates  the  amount,  of  the  nuisance.  The  defendant  invites  his 
tenants  to  commit  the  nuisance ;  and  their  acts  will,  in  the  course 
of  time,  give  him  the  right  so  to  use  his  premises.     The  only 

[  *790  ]  question  is,  ^whether,  the  defendant  having  erected  the  chimney, 
the  user  of  it  by  his  tenants,  holding  from  week  to  week,  is  correctly- 
described  as  an  user  by  him.     *     *     * 

With  regard  to  the  second  issue,  if  the  allegation  in  the  declara- 
tion of  the  defendant's  possession,  be  held  to  mean  such  a  possession 
as  would  enable  him  to  maintain  trespass  against  a  wrong-doer, 
undoubtedly  the  defendant  would  be  entitled  to  a  verdict  on  that 
issue.  But  it  is  submitted  that  that  allegation  is  abundantly  satis- 
fied by  proof  that  he  was  the  owner  of  the  reversion.  Besides,  that 
is  an  immaterial  issue ;  and,  if  the  verdict  were  entered  thereon  for 
the  defendant,  the  plain ti£f  would  still  be  entitled  to  judgment  non 
ohstante  veredicto. 

The  case  was  presented  to  the  jury  in  the  most  favourable  way 
possible  for  the  defendant.     The  shop  itself  being,  by  the  14Dth 

[  *79]  I  section  of  the  Metropolitan  Beads  *Act,  7  Geo.  IV.  c.  142,  declared 
a  nuisance,  the  defendant  could  have  no  right  to  erect  the  chimney. 

(Cresswell,  J. :  I  do  not  see  how  my  brother  Byles  can  hope  to 
establish  the  proposition  he  contends  for,  on  this  part  of  the  case. 
The  Court  of  Queen's  Bench  has,  during  the  present  Term,  held,  in 
the  case  of  Roe  v.  The  Marquess  of  Westmeath{?),  that  a  party  has 
no  right  to  build  up  a  wall  in  such  a  manner  as  to  obstruct  ancient 
lights,  or  prevent  the  influx  of  wholesome' air.) 

Byles,  Serjt.,  and  Words^corth,  in  support  of  the  rule  : 

The  declaration  would  clearly  have  disclosed  no  good  cause  of 
action,  if    it  had  merely  alleged  the  erection  of   the   chimney ; 

(1)  40  E.  B.  832  (6  Car.  &  P.  636).         coma 

(2)  And  he  caused  the  uninvited  to         (3)  7  L.  T.  82. 
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inasmuch  as  it  would  not,  of  necessity,  have  been  used,  or,  if  used,        Rich 
it  might  have  been  used  with  a  description  of  fuel  creating  no      bastbb- 
nuisance.    The  gravamen  here  is,  the  emission  of  noxious  smoke:       Tf^^^' 
and  upon  the  evidence  it  is  clear,  that  this  is  not  chargeable  on  the 
defendant,  for,  the  chimney  had  never  been  used  when  the  present 
tenant's  occupation  of  the  shop  commenced.     The  cases  of  Rmx  v. 
Moore  and  Rex  v.  Pedley  are  very  distinguishable:  in  the  one, 
the  defendant  was  in  possession  of  the  premises  at  the  time  the 
nuisance  complained  of  was  created;  and,  in  the  other,  he  let  the 
premises  with  the  nuisance  existing  upon  them.     *     *     * 

The  defendant  is  clearly  entitled  to  a  verdict  upon  the  issue  on       [  792  ] 
not  possessed.      At  the  time  the  grievance  complained  of  was 
committed,  he  was  not  in  possession  of  the  premises. 

Unless  some  prescriptive  right  intervenes,  every  man  has  a  right 
to  build  a  chimney,  and  to  use  it  in  the  ordinary  way.  What 
easement  can  the  plaintiff  claim  here  ? 

(Erle,  J. :  A  man  may  have  a  right  to  the  free  and  unobstructed 
access  of  light  to  his  windows,  or  to  the  uninterrupted  passage  of  a 
stream  of  water  through  his  land;  the  obstruction  of  the  one,  or  the 
interruption  or  diversion  of  the  other,  gives  a  cause  of  action.  So, 
a  man  may  have  a  prescriptive  right  to  the  enjoyment  of  pure  and 
uncontaminated  air. 

CRBSswBiiL,  J. :  In  Aldred's  case(i),  it  was  resolved  that  an  aption 
on  the  case  lies  for  erecting  a  hogstye  so  near  the  house  of  the 
plaintiff  that  the  air  thereof  was  corrupted :  so,  of  a  lime-kiln,  if  the 
smoke  enters  the  plaintiff's  house,  so  that  he  cannot  dwell  there: 
so,  of  a  dye-house,  &c.,  if  the  filth  runs  into  his  fish-pond,  &c. :  and 
Wray,  Ch.  J.,  said  that  an  action  on  the  case  lies  for  obstructing 
light  and  air,  but  not  for  obstructing  a  prospect.) 

The  statute  7  Geo.  IV.  c.  142,  was  made  diverso  intuitu.  The 
declaration  is  not  framed  upon  it;  nor  is  there  any  allegation  that 
the  premises  were  built  after  the  passing  of  that  Act. 

The  Court  took  time  to  consider ;  and,  the  constitution  of  the 
Court  having  been  materially  changed,  by  the  decease  of  Tindal, 
Ch.  J.,  and  the  removal  of  Erie,  J.,  to  *the  Court  of  Queen's  Bench,  [  '793  ] 
before  any  decision  was  pronounced,  a  second  aro;ument  was  directed, 
which  took  place  in  Easter  Term,  1847,  before  Wilde,  Ch.  J.,  and 
Coltman,  Cresswell,  and  V.  Williams,  JJ. 

(1)  9  Co.  Rep.  57  a. 
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Rich  7\ilfourd,  Serjt,,  and  Peacock,  for  the  plaintiff: 

Babtsb-  The  main  question  is,  whether  the  defendant,  having  erected  the 

3fay  26.      chimnej,  and  let  the  shop  with  the  chimney  to  a  tenant,  who,  by 

—        using  it  in  the  ordinary  way,  caused  the  nuisance  complained  of, 

can  be  charged  as  the  author  of  the  nuisance ;  or  whether  he  is 

discharged  from  all  liability,  because  he  himself  did  not  light 

the  fires. 

(Wilde,  Gh.  J. :  The  tenant  may  so  use  the  chimney  as  to  cause 
no  nuisance :  he  may  bum  coke.) 

It  must  be  assumed  that  the  chimney  was  built  with  a  view  to  its 
use  in  the  ordinary  way.  If  it  is  so  used  as  to  occasion  a  nuisance, 
the  landlord  has  it  in  his  power  to  abate  the  nuisance,  by  deter> 
mining  the  tenancy,  instead  of  sanctioning  the  continuance  of  it, 
by  receiving  rent  week  after  week.  Brent  v.  Haddon(i)  and 
Rosewell  v.  Piior{2)  are  distinct  authorities  to  show  that  the 
landlord  is  liable  for  the  continuance. 

(WiLDB,  Ch.  J. :  Suppose  a  demise  of  the  shop  with  the  chimney, 
and  several  mesne  assignments, — would  all  the  parties  through 
whose  hands  the  premises  had  passed,  be  liable?) 

The  original  lessor,  at  all  events,  would  be.  Rex  v.  Moore,  Rex  v. 
Pedley,  and  Rex  v.  CarlUe,  are  strong  authorities  in  favour  of  the 
landlord's  liability.  [They  cited  Scott  v.  Shepherd  (3)  and  Oregary  v. 
Piper  (4).] 

[  794  ]  (WiLDB,  Ch.  J. :  Rex  v.  Pedley  is  not  quite  this  case :  there, 

it  appears,  the  houses  could  not  be  used  by  the  tenants  without 
becoming  a  nuisance.    So,  of  the  shooting-ground  in  Rex  v.  Moore. 

Crbsswell,  J. :  What  constitutes  the  nuisance  here  ?) 

The  smoke. 

(Crbsswell,  J. :  That  forms  no  part  of  the  thing  let.) 

Nor  did  the  stench  in  Rex  v.  Pedley,    *    *     * 

The  obvious  meaning  of  the  second  issue  is,  whether  or  not 
the  defendant  was  possessed  of  the  premises  at  the  time  of  the 
erection  of  the  chimney,  not  whether  he  was  possessed  at  the  time 
of  the  committing  of  the  nuisance.   If  he  erected  the  chimney,  it  is 

(1)  Cro.  Jac.  555.  (3)  2  W.  Bl.  892 ;  3  Wils.  403. 

(2)  2  Salk.  460;  I  Ld.  Bay.  713 ;  12  (4)  33  B.  B.  268  (9  B.  &  G.  591  ;  4 
Mod.  635.  Man.  &  By.  500). 
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quite  immaterial  whether  or  not  he  was  possessed  of  the  premises        Rich 
at  the  time  the  fires  were  lighted.  Bastkb. 

The  defendant  was  bomid  so  to  constmct  his  chimney,  that  the       ^'"^^- 
smoke  issuing  from  it  might  be  carried  away  by  the  atmosphere  in 
such  a  manner  as  not  to  injure  his  neighbour.    *    *    When  a 
*man  lets  a  house  with  a  chimney,  he  impliedly  authorises  the  use       [  *79fi  J 
of  the  chimney  in  the  way  in  which  chimneys  are  ordinarily  used. 

Byks,  Serjt.,  and  Wordsworth^  for  the  defendant : 

That  which  is  charged  in  this  case  does  not  in  law  amount 
to  a  nuisance ;  or,  if  it  does,  the  evidence  shows  that  it  was  not 
committed  by  the  defendant.  The  right  to  light  a  fire  in  the 
ordinary  way,  is  a  necessary  incident  to  the  occupation  of  a 
dwelling.  The  plaintiff  can,  clearly,  have  derived  no  right  under 
the  Prescription  Act,  2  &  9  Will.  IV.  c.  71,  the  premises  being 
leasehold,  and  no  right  being  susceptible  of  acquisition  under 
that  Act,  that  would  not  bind  the  owner  of  the  fee:  Bright  v. 
WcUker  (i).  The  plaintiff  stands,  therefore,  simply  in  the  position 
of  a  pre-occupier.  [They  cited  WiUiams  v.  Morland  (2)  and  M<Mon  v. 
Hitt(8).] 

Assuming,  however,  that  this  is  a  nuisance,  the  evidence  failed 
to  establish  that  the  defendant  was  the  author  of  it.  It  is  said, 
that,  the  defendant  having  erected  the  chimney,  the  lighting  of 
fires  therein  was  the  natural  and  necessary  consequence  of  his  act, 
and,  therefore,  that  he  is  responsible. 

(WiLDB,  Gh.  J. :  That  he,  by  his  act,  authorised  the  act  which 
created  the  nuisance.) 

If  the  declaration  had  stopped  at  the  allegation  of  the  building  of 
the  chimney,  it  would  have  been  bad  in  arrest  of  judgment,  the 
erection  of  the  chimney  being  in  itself  a  perfectly  lawful  act.  *  * 
In  Rex  V.  Pediey  the  defendant  was  personally  guilty  of  an  act  of 
omission. 

(WiLDB,  Ch.  J. :  In  Rex  v.  Pediey,  there  was  a  positive  existing       [  796  ] 
nuisance  on  the  premises  at  the  time  of  letting,  and  not,  as  here, 
a  thing  from  which  a  nuisance  might  possibly  em&nate  at  some 
future  time.) 

(1)  40  B.  B.  536  (1   Cr.  M.  &  R      Dowl.  &  By.  683). 

211).  (3)  39  B.  R  354  (5  B.  &  Ad.  1 ;  2 

(2)  26  B.  B.  679  (2  B.  &  C.  910;  4      Nev.  &  M.  747). 
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RioH        Precisely  so.     The  defendant  has  not  actually,  or  constructiyelyi 
Bastkb-      been  guilty  of  the  nuisance  charged. 

The  second  is  clearly  a  good  plea,  and  ought,  upon  the  evidence, 
to  have  been  found  for  the  defendant. 


FISLD. 


(Wilde,  Gh.  J.,  referred  to  Bush  v.  Steinman(i),  and  asked 
whether  that  case  had  not  been  recently  considered. 

[  •797  ]  Byles,  Serjt.,  referred  to  Quarman  v.  Burnett  (2)  *and  Burgess  v. 

Oray  (8) ;  and  Channel!^  Serjt.,  amicus  curia,  mentioned  AUen  v. 
Hayward  (4).) 

Cur.  adv.  vuU. 

Cresswbll,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  on  the  case,  in  which  the  declaration  alleged 
that  the  plaintiff  had  been  and  was  possessed  of  a  messuage,  &c., 
which  he  and  his  family  occupied  ;  that  the  defendant  was  poBseesed 
of  two  messuages  and  yards  near  to  the  plaintiff's  messuage  ;  and 
that  the  defendant,  contriving  to  injure  the  plaintiff  and  his  family 
in  their  occupation,  &c.,  on  &c.,  erected  certain  shops  and  chimneys 
on  the  defendant's  said  yards,  near  to  the  plaintiff's  house,  and 
continued  the  same  there,  and  lighted  fires  in  the  said  shop,  and 
caused  smoke,  &c.,  to  issue  from  the  said  chimneys;  whereby  the 
plaintiff's  messuage  was  rendered  unhealthy,  and  he  was  compelled 
to  keep  his  windows  closed,  to  exclude  the  smoke,  and  was  pre- 
vented obtaining  fresh  air,  and  the  plaintiff  and  his  family  were 
annoyed  and  prejudiced  in  the  occupation  of  his  messuage,  &c. 
The  defendant  pleaded,  first.  Not  guilty ;  secondly,  that  he,  the 
defendant,  was  not  possessed  of  the  said  yards  and  shops  (5). 

At  the  trial  before  my  brother  Erie,  at  the  sittings  in  Middlesex 
after  Hilary  Term,  1846,  it  appeared  in  evidence  that  the  plaintiff 
was  possessed  of  a  house,  No.  10,  and  the  defendant  of  two  other 
houses,  being  Nos.  12  and  18,  in  the  New  Road,  east  of  Tottenham 
Court  Boad;  that  the  houses  stand  a  considerable  distance  back 
from  the  road  ,*  that,  in  front  of  the  defendant's  houses,  the 
defendant  sometime  since  erected  two  low  buildings,  which  were 
[  *7tfS  ]      let  as  shops;   that  he  ^afterwards  put  a  stove  into  one  of   the 

(1)  1  Bos.  &  P.  404  [overruled,  (5)  Quaere,  whether  the  plaintiff 
Beedie  y.  L.  A  N,  W,  By.  Co,  (1849)  would  not  have  been  entitled  to  jnd^ 
4  Ex.  244,  20  L.  J.  Ex.  65].  •                     ment  ntm    obstante    veredicto,   if    the 

(2)  55  R.  E.  717  (6  M.  &  W.  499).         defendant  had  obtained  a  verdict  on 

(3)  68  R.  R.  769  (1  C.  B.  578).  this  plea  only.     Vide  eupra,  717. 

(4)  7  Q.  B.  960. 
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shops,  from  which  the  smoke  was  at  first  carried  mider  ground 
into  one  of  the  chimneys  of  the  house  behind  it ;  but,  that 
plan  not  answering,  that  he  afterwards  erected  a  chimney;  and 
that  the  shop,  with  the  stove  and  chimney,  was  subsequently 
let  to  a  tenant  from  week  to  week,  who  occupied  it  at  the 
time  when  the  nuisance  to  the  plaintiff's  house  was  said  to  have 
been  committed,  and  by  whom  the  fires  complained  of,  were  made. 

A  former  occupier  stated  that  he  used  to  make  fires  in  the 
stove,  principally  of  coke,  and  that  no  smoke  which  could  be  at 
all  injurious,  then  issued  from  the  chimney.  The  fires  made  by 
the  present  occupier  caused  a  good  deal  of  smoke  to  issue,  which, 
when  the  wind  blew  towards  the  plaintiff's  house,  was  driven  to  it, 
and  compelled  him  to  keep  his  windows  shut. 

Upon  this  evidence,  it  was  contended,  for  the  defendant,  that  he 
was  entitled  to  a  verdict  on  both  issues ;  for,  that  the  act  of  his  tenant 
in  making  fires,  could  not  be  considered  as  his  act,  and  therefore  he 
was  not  guilty;  and  that,  the  tenant  being  in  possession  at  the  time 
when  the  nuisance  was  said  to  have  been  committed,  the  defendant 
was  entitled  to  a  verdict  on  the  issue  of  not  possessed,  also. 

The  learned  Judge  reserved  to  the  defendant  leave  to  move  to 
enter  a  verdict  in  his  favour,  and  left  to  the  jury  the  question 
whether  the  defendant  made  a  reasonable  use  of  his  rights  in 
respect  of  the  property  in  question  in  a  reasonable  place;  and 
they  found  for  the  plaintiff. 

In  Easter  Term,  1846,  a  rule  nisi  for  entering  a  verdict  for  the 
defendant  was  granted,  which  was  argued  in  Trinity  Term,  and 
afterwards  stood  over  for  consideration :  and,  as  a  considerable 
change  had  taken  place  on  the  bench  before  any  decision  had 
been  come  to,  it  was  thought  right  that  the  case  should  be 
argued  "^a  second  time,  before  the  Court  as  at  present  constituted. 

The  arguments  against  the  rule  were  founded  principally  on 
Rex  V.  Moore  (i),  and  Rex  v.  Pedley  (2).  In  the  former  of  these 
cases,  the  defendant  was  indicted,  in  the  first  and  second  counts, 
for  keeping  certain  inclosed  lands  and  grounds  near  to  the  King's 
highway,  and  to  private  dwelling-houses,  for  the  purpose  of  persons 
frequenting  such  grounds  to  practise  rifle-shooting,  and  to  shoot  at 
pigeons  with  guns,  and  that  he  did  unlawfully  cause  divers  persons 
to  meet  and  frequent  there  for  that  purpose,  and  did  unlawfully 
permit  and  suffer,  and  cause  and  occasion,  a  great  number  of 
idle  and  disorderly  persons,  armed  with  guns  and  fire-arms,  to 

(1)  37  B.  B.  383  (3  E.  &  Ad.  184).     (2J  40  B.  B.  444  (1  Ad.  &  El.  82  J). 


Riou 

r. 

Bastes- 

FIBLO). 


[  *7W  ] 
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Rich  meet  and  assemble  in  the  streets  and  highways,  and  other  places 
Raster,  i^^ar  and  about  the  said  inclosed  premises  of  him  the  defendant, 
FIELD.  discharging  fire-arms,  and  making  a  great  noise,  disturbance,  and 
riot;  by  means  whereof  the  King's  subjects  were  disturbed,  &c.  Sec. 
There  were  other  counts.  The  evidence  was,  that  the  defendant 
occupied  land,  of  which  he  inclosed  part,  and  used  it  as  a  shooting- 
ground,  where  people  came  to  fire  at  a  target  with  rifles,  and  to 
shoot  pigeons ;  that  a  number  of  persons  constantly  assembled  near 
the  shooting-ground,  with  guns,  for  the  purpose  of  shooting  the 
pigeons  that  escaped ;  and  that  the  defendant  endeavoured  to  keep 
them  ofif  that  part  of  the  land,  outside  the  shooting-ground,  which 
belonged  to  himself.  It  was  contended  that  the  defendant  was  not 
responsible  for  the  acts  of  those  who  assembled  at  the  outside  of 
his  grounds.  But  Lord  Tbmterdbm  ruled  otherwise;  and  the 
defendant  was  found  guilty  on  all  the  counts :  and  the  Court  re- 
fused to  disturb  the  verdict ;  from  which  it  was  argued,  in  this  case, 
[  *800  ]  that  the  landlord,  having  built  *a  chimney  and  put  a  stove  in  the 
shop,  in  order  that  the  occupier  might  make  a  fire  there,  was 
responsible  for  the  consequences.  But  the  case  mainly  relied  on, 
was  Rex  v.  Pedley,  in  which  it  was  said  to  have  been  decided, 
that,  if  a  landlord  erects  a  building  which  is  a  nuisance,  or  of 
which  the  occupation  is  likely  to  produce  a  nuisance,  and  lets 
the  land  with  the  building  so  erected,  he  is  liable  to  be  indicted 
for  such  nuisance  being  continued  or  created  during  the  term. 
Rosewell  v.  Prior  (i)  was  also  cited  to  prove  that  a  tenant  for  term 
of  years,  having  erected  a  building  that  was  a  nuisance  to  his 
neighbours,  and  afterwards  sublet  his  premises  with  the  nuisance 
upon  them,  was  liable  to  be  sued  for  the  continuance  of  the 
nuisance,  which  it  was  contended  was  an  authority  for  saying  in 
this  case,  that  the  defendant,  having  erected  the  chimney,  and 
let  the  shop  with  the  chimney,  was  liable  for  the  injury  done  by 
the  smoke  issuing  from  it. 

On  the  other  hand,  it  was  contended,  that,  inasmuch  as  the  fires, 
which  created  the  smoke  complained  of,  were  made,  not  by  the 
defendant  or  his  servants,  but  by  his  tenants,  he  was  not  respon- 
sible ;  and  that,  although  in  some  cases,  ex.  gr.  Bush  v.  Steinman  (2), 
Burgess  v.  Oray  (a),  and  Randleson  v.  Murray  (4),  the  owners  of 
property  were  held  liable  for  injuries  arising  from  acts  done  upon 
that  property  by  persons  not  strictly  their  agents  or  servants ;  yet 

(1)  2  Salk.  460 ;  1  Ld.  Bay.  713.  (3)  68  B.  R.  769  (1  C.  B.  578). 

(2)  1  Bos.  &  P.  404.  (4)  47  B.  B.  513  (8  Ad.  &  El.  109). 
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such  liability  attached  only  upon  persons  in  possession  ;  and  that 
the  defendant  in  this  case,  not  being  in  possession  at  the  time  when 
the  nuisance  complained  of  was  created,  could  not  be  made  liable. 
And  such  is  now  the  opinion  of  the  Court. 

It  was  not  contended,  either  at  Nisi  Prius,  or  on  the  argument, 
that  the  chimney  erected  by  the  defendant  *was  itself  a  nuisance ; 
and,  unless  used  in  a  manner  which  caused  smoke  to  issue,  so  as 
to  prejudice  the  plaintiff  in  the  occupation  of  his  own  premises,  no 
complaint  could  have  been  made  against  it.  The  landlord,  there- 
fore, did  not  let  the  premises  with  any  existing  nuisance  upon 
them:  if  he  had,  by  letting  and  receiving  rent  for  them  in  that 
condition,  he  would  have  been  liable  for  continuing  and  upholding 
the  nuisance,  as  in  RoaeweU  v.  Prior.  Nor  had  he  entered  into  any 
contract,  express  or  implied,  with  the  tenant,  to  make  fires  of  any 
kind.  The  latter  might  have  wholly  abstained  from  making  fires, 
without  being  subjected  to  any  complaint  by  the  landlord ;  or  he 
might  have  made  fires  so  that  no  inconvenience  to  the  plaintiff 
would  have  ensued,  by  using  coke,  which  was  the  course  adopted 
by  the  former  occupier.  Shearman;  or  he  might  have  abstained 
from  making  fires  at  all,  when  the  wind  was  in  such  a  direction 
as  to  carry  the  smoke  to  the  plaintiff's  house. 

It  being,  therefore,  quite  possible  for  the  tenant  to  occupy  the 
shop  without  making  fires,  and  quite  optional  on  his  part  to  make 
them  or  not,  or  to  make  them  with  certain  times  excepted,  so  as 
not  to  annoy  the  plaintiff,  or  in  such  a  manner  as  not  to  create 
any  quantity  of  smoke  that  could  be  deemed  a  nuisance,  it  seems 
impossible  to  say  that  the  tenant  was,  in  any  sense,  the  servant  or 
agent  of  the  defendant,  in  doing  the  acts  complained  of.  The 
utmost  that  can  be  imputed  to  the  defendant  is,  that  he  enabled 
the  tenant  to  make  fires,  if  he  pleased. 

The  case,  then,  resting,  not  upon  the  erection  of  the  chimney,  but 
upon  the  subsequent  use  of  it  by  the  tenant,  can  the  defendant,  his 
landlord,  be  held  to  be  guilty  of  the  nuisance  ? 

Several  cases  have  occurred  in  which  the  owners  of  fixed  property 
have  been  held  liable  for  the  consequences  of  acts  done  upon  it  by 
persons  not  strictly  *their  servants  or  agents.  But  the  principle 
on  which  those  cases  proceeded,  and  the  limits  within  which  they 
should  be  restrained,  are  clearly  laid  down  by  Littledale,  J.,  in 
Ijaugher  v.  Pointer  (i) ;  which  judgment  is  cited  with  much  just 
approbation,  and  adopted  by  the  Court  of  Exchequer,  in  Quarman 
.(1)  29  B.  E.  319<5  B.  &  0.  647 ;  8  Dowl.  &  By.  556). 
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Rich  V.  Burnett  (i).  The  principle  stated  by  Mr.  Justice  Littlbdai^,  is 
BA8TSK.  ^^^''>  where  a  man  is  in  possession  of  fixed  property,  he  must  take 
FIELD.  care  that  his  property  is  so  used  and  managed  that  other  persons 
are  not  injured ;  and  that,  whether  his  property  be  managed  by  his 
own  immediate  servants,  or  by  contractors  or  their  servants.  This 
rule  explains  all  the  cases  except  Leslie  v.  Pounds  (2)  and  Rex  v. 
Pedley,  In  the  former,  the  landlord  of  a  house  under  repair  was 
sued  for  an  injury  done  to  a  person  by  reason  of  negligence  in 
leaving  a  cellar-flap  open.  The  house  was  let  to  a  tenant,  who  had 
gone  out  of  it  in  order  that  the  repairs  might  be  done ;  and  the 
landlord  took  upon  himself  to  order  the  repairs,  and  superintend 
them,  although  they  were  to  be  paid  for  by  the  tenant.  The  land- 
lord was  held  liable.  But  Sir  James  Mansfield,  Ch.  J.,  observed 
that  it  was  a  very  singular  case;  and  his  judgment  proceeded 
entirely  on  the  ground,  that,  under  the  circumstances,  the  landlord 
was  the  principal,  and,  as  a  principal,  answerable  for  the  acts  of 
the  persons  he  employed.  Leslie  v.  Pounds,  therefore,  is  not  an 
authority  for  the  decision  of  the  present  case.  Bex  v.  Pedley  more 
nearly  resembles  it.  That  was  an  indictment  which  charged  the 
defendant  with  erecting  near  certain  public  streets  and  dwelling- 
houses,  two  buildings  called  necessary-houses,  for  the  common  use 
[  *808  ]  of  divers  persons  residing  in  and  frequenting  ^Diamond  Alley,  and 
did  also  make  and  cause  to  be  made  a  certain  open  sink  for  the 
reception  of  ordure,  &c.,  and,  on  divers  days,  &c.,  divers  persons 
had  resorted  to  and  used,  and  still  did  resort  to  and  use,  the  said 
necessary-houses,  and  did  place  and  leave  in  the  said  sink  large 
quantities  of  ordure,  by  reason  of  which,  &c.  (stating  the  nuisance 
resulting).  On  the  trial,  before  Lord  Denman,  at  Bedford,  it  was 
proved  that  the  defendant  was  in  the  receipt  of  the  rents  of  twelve 
dwelling-houses,  which  were  let  for  short  periods  to  tenants,  and 
that  two  necessary-houses  and  a  sink  belonging  to  them  were  used 
in  common  by  the  persons  occupying  the  dwelling-houses.  It  did 
not  appear  whether  any  of  the  present  tenants  commenced  occupy- 
ing the  dwelling-houses  before  the  defendant  began  to  receive  the 
rents;  but  the  necessary-houses  and  sink  were  constructed,  and 
used  by  the  tenants  of  those  premises,  before  his  time.  There  was 
no  distinct  proof  of  any  actual  demise  of  the  necessary-houses  and 
sink ;  but  they  had  regularly  been  cleansed  by  the  persons  occupy- 
ing the  dwelling-houses,  until  the  time  of  the  nuisance,  when  the 
cleansing  had  been  neglected.  The  nuisance  had  arisen  since  the 
(1)  55  R.  E.  717  (6  M.  &  W.  499).      .  (2)  13  B.  B.  718  (4  Taunt.  649). 
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defendant  began  to  receive  the  rents.     Some  evidence  was  given  to        hioh 

show  an  implied  admission  by  the  defendant,  that  he  himself  was      BAmmB^ 

bound  to  do  the  cleansing.     The  jury,   under  Lord  Dbnman's       pi*">- 

direction,  found  the  defendant  guilty,  subject  to  a  motion  to  enter 

a  verdict  of  acquittal.    A  rule  nisi  for  that  purpose  was  afterwards 

granted,  but  was,  after  argument,  discharged.     In  that  case,  as  in 

the  present,  the  building  itself  was  not  a  nuisance ;  it  was  the  user 

of   it    that  created  the  nuisance:   it  is,  therefore,  important  to 

inquire  upon  what  grounds  the  judgment  proceeded.    If,  indeed, 

it  was  to  be  taken,  that,  in  the  absence  of  any  distinct  proof  of. 

a  letting  of  the  buildings  complained  of,  the  possession  remained  in 

the  landlord,  no  "^doubt  he  would  be  responsible  for  the  acts  which       [  *804  ] 

he  permitted  to  be  done  upon  them.    Or,  if  he  had  undertaken  to 

cleanse,  and  did  not,  the  nuisance  that  resulted  might  be  attributed 

to  him.     The  judgment  of  Lord  Denman  does  not  appear  to  have 

proceeded  on  either  of  those  grounds,  but  upon  the  authority  of 

Rex  V.  Moore,  because  the  nuisance  was  the  natural  consequence 

of  the  nature  of  the  erection,  and  of  Roseivell  v.  Prior,  because 

the  landlord,  by  taking  rent,  must  be  considered  as  upholding  and 

continuing  the  nuisance.     Littlbdalb,  J.,  seems  to  have  rested 

his  judgment  on  the  principle,  that  the  landlord  was  not  to  let 

the  land  with  the  nuisance  upon  it;   and  he  proceeds:  ''Here, 

the  periods  are  short,  so  that  there  has  been  a  re-letting ;  and  that 

has  taken  place  after  the  user  of  the  buildings  had  created  the 

nuisance."      He  therefore  assumes  that  there  was  an  existing 

nuisance  at  the  time  of  the  letting,  which  had  not  afterwards  been 

removed.    To  his  judgment,  proceeding  on  that  ground,  we  entirely 

assent ;  and  probably  Lord  Denman  meant  the  same  thing,  when 

he  said  that  the  receipt  of  rent  was  upholding  and  continuing  the 

nuisance.     Taunton,  J.,  after  adverting  to  the  doubt  as  to  the 

premises  being  demised,  or  remaining  in  the  defendant's  possession, 

in  which  case  he  would  certainly  have  been  liable,  proceeds  to  say, 

that  the  landlord  was  bound  to  exact  from  his  tenants  an  obligation 

to  cleanse,  with  a  right  of  entry  in  their  default ;  and  that  he  was 

at  all  events  liable.     To  this  we  cannot  subscribe,  notwithstanding 

the  unfeigned  respect  which  we  feel  to  be  due  to  any  opinion 

expressed  by  that  very  learned  Judge ;  for,  it  appears  to  us,  that, 

if  a  landlord  lets  premises,  not  in  themselves  a  nuisance,  but  which 

may  or  may  not  be  used  by  the  tenant  so  as  to  become  a  nuisance, 

and  it  is  entirely  at  the  option  of  the  tenant  so  to  use  them  or  not, 

and  the  landlord  receives  the  same  benefit  whether  they  are  so  used 
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or  not ;  the  landlord  cannot  be  made  responsible  *for  the  acts  of 
the  tenant :  and  a  fortiori  he  would  not  be  liable,  if  he  had  taken 
an  obligation  from  the  tenant  not  to  use  them  so  as  to  create  a 
nuisance,  even  without  reserving  a  right  to  enter  and  abate  a 
nuisance,  if  created.  The  judgment  of  Williams,  J.,  appears 
to  proceed  on  the  ground  that  the  landlord  had  it  in  his  own 
power  to  remove  the  nuisance;  for,  he  refers  to  the  admission 
said  to  have  been  made  by  him,  that  he  was  bound  to  do  the 
cleansing. 

If,  then,  Rex  v.  Pedley  is  to  be  considered  as  a  case  in  which 
the  defendant  was  held  liable  because  he  had  demised  the  buildings 
when  the  nuisance  existed ;  or  because  he  had  relet  them  after  the 
user  of  the  buildings  had  created  a  nuisance ;  or  because  he  had 
undertaken  the  cleansing,  and  had  not  performed  it ;  we  think 
the  judgment  right,  and  that  it  does  not  militate  against  our 
present  decision.  But,  if  it  is  to  be  taken  as  a  decision  that  a 
landlord  is  responsible  for  the  act  of  his  tenant  in  creating  a 
nuisance,  by  the  manner  in  which  he  uses  the  premises  demised, 
we  think  it  goes  beyond  the  principle  to  be  found  in  any  previously 
decided  cases ;  and  we  cannot  assent  to  it. 

For  the  reasons  already  given,  we  think  that  the  verdict  must  be 

entered  for  the  defendant  on  the  plea  of  Not  guilty,  as  well  as  on 

the  issue  of   not  possessed,  which  refers  to  the  time  when  the 

nuisance  was  created. 

Rule  accordingly  (i). 


1847. 
July  3. 
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DAVID  STEAD  v.  GEORGE  ANDEESOK. 

(4  C.  B.  806—836;  S.  0.  16  L.  J.  C.  P.  250;  11  Jur.  877;  2  Web.  P.  C.  1610 

In  case  for  infringement  of  a' patent,  the  defendant  pleaded  Not  guilty. 
that  the  plaintiff  was  not  the  true  and  first  inventor,  and  that  the  invention 
had  been  previously  whoUy  or  in  part  publicly  and  generally  known,  used, 
practised,  and  published  in  England : 

Held,  that  the  issue  on  the  first  plea  must  be  determined  by  the  acts 
done  by  the  defendant,  without  reference  to  the  existence  or  the  non- 


(1)  And  see  Daulhy  v.  Berch^  M.  4 
Edw.  III.  fo.  36;  S.  (7.  Lib.  Ass.  Anno 
4,  fo.  6,  pi.  3 ;  S.  C.  resumed,  M.  6 
Edw.  III.  fo.  43,  pi.  36,  as  to  the 
liability  of  a  party  for  a  nuisance 
occasioned  by  a  lime-kiln  {torailepur 
arder  cha  vx) .  In  that  case  the  plaintiff 
took  issue  upon  a  special  traverse  in 
the  plea,  denying  that  the  defendant's 


ancestor  erected  the  limekiln,  to  the 
damage  of  the  plaintiffs  freehold 
messuage ;  the  defendant  ineffectoally 
contending  that  the  plaintiff  ought  to 
have  taken  issue  upon  an  allegation  in 
the  inducement  to  the  traverse,  that 
the  defendant's  father  was  seised  of 
the  lime- kiln  before  the  plaintiff  was 
seised  of  the  measoage.] 
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existence  of  a  frandulent  intention ;  that  the  second  plea  would  be  proved  Stkad 

by  showing  a  publication  before  the  date  of  the  letters-patent ;  and  that  v. 

the  third  plea  only  raised  a  question  of  user  before  the  grant  of  Uie  letters-  Ahdbbson. 
patent. 

This  was  an  action  upon  the  case  for  an  alleged  infringement,  by 
the  defendant,  of  the  plaintiff 's  patent  right  [for  wooden  pavement. 
The  defendant  pleaded  amongst  other  pleas — first,  Not  guilty; 
second,  a  denial  that  the  plaintiff  was  the  true  and  first  inventor ; 
and  fifth,  that  before  the  letters-patent,  the  invention  had  been 
and  was  wholly  and  in  part  publicly  and  generally  known,  used, 
practised  and  published  in  England]. 

The  cause  was  tried  before  Parke,  B.,  at  the  Summer  Assizes  for       [  813  ] 
the  county  of  Surrey,  in  1846. 

[The  report  then  sets  out  at  great  length  the  plaintiff's  specifica- 
tion and  the  evidence  given  at  the  trial.  The  effect  of  these  are 
sufficiently  shown  by  the  portions  of  the  summing  up  which 
follow.] 

In  his  summing  up,  the  learned  Judge  told  the  jury,  that  the  [  82i  ] 
plaintiff,  in  his  specification,  claimed  as  his  invention,  not  every 
mode  of  paving  streets,  highways,  &c.  with  blocks  of  wood,  but  a 
mode  of  paving  with  blocks  fulfilling  three  conditions,  being  of 
equal  sizes  and  dimensions,  whether  square,  hexagon,  triangular, 
or  of  any  other  form,  having  their  sides  perpendicular  to  the 
horizon,  and  parallel  with  each  other  (subject  to  the  slight  bevelling 
necessary  to  allow  for  the  convexity  of  the  road),  so  as  to  insure  an 
equal  lateral  pressure  from  their  surface  to  their  base,  and  with  the 
grain  or  fibre  of  the  wood  vertical,  that  is,  as  vertical  as  the  growth 
of  the  tree  would  permit ;  that  the  infringement  complained  of 
consisted  in  the  use,  by  the  defendant,  of  blocks  of  wood  present- 
ing on  the  surface  squares  of  equal  sizes  or  dimensions,  but  differing 
from  the  plaintiff's  *blocks,  in  this,  that  two  only  of  their  sides  were  [  ^822  ] 
parallel  with  each  other  and  with  the  adjoining  blocks,  the  other 
two  sides  presenting  an  angle*  of  about  sixty-three  degrees,  the 
grain  or  fibre  of  the  wood  running  at  the  same  angle,  and  each 
block  resting  the  upper  surface  of  one  of  its  sides,  upon  a  portion 
of  the  base  of  the  opposite  side  of  the  block  next  adjoining  it ;  that, 
the  blocks  used  by  the  defendant,  being  of  a  rhomboidal  form,  not 
having  the  grain  or  fibre  vertical,  or  all  their  sides  perpendicular  to 
the  horizon,  but  the  grain  and  two  of  the  sides  being  at  an  angle 
of  sixty- three  degrees,  and  not  being  supported  laterally  by,  but 
partially  resting  on,  each  other,  unless  the  jury  were  of  opinion 
that  it  was  a  fraudulent  imitation,  and  a  merely  colourable  evasion 
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Stkad        of  the  plaintifif's  patent  right,  they  must  find  the  first  issiie  for  the 
ANDBRBON.    defendant. 

The  second  issue,  whether  the  plaintiff  was  the  true  and  first 
inventor ;  and  the  third,  whether  the  invention  was  of  any  use, 
benefit,  or  advantage  to  the  public  ;  the  learned  Judge  directed  the 
jury  to  find  for  the  plaintiff,  there  being  reasonable  evidence  that 
the  plaintiff  was  the  true  and  first  inventor,  in  the  sense  of  being  an 
introducer  from  abroad,  and  that  the  invention  was  useful. 

As  to  the  fourth  issue,  calling  the  attention  of  the  jury  to  the 
difference  of  opinion  between  Dr.  Farey  and  Colonel  Jackson  on 
the  one  hand,  and  Mr.  Galloway  on  the  other,  with  regard  to  the 
object  of  the  bevelling  of  the  blocks,  his  Lordship  left  it  to  them  to 
say  whether  the  specification  in  this  respect  sufficiently  described 
the  nature  of  the  invention. 

As  to  the  fifth  issue,  whether  the  invention,  before  the  granting 
of  the  letters-patent  to  the  plaintiff,  had  been,  wholly  or  in  part, 
publicly  or  generally  known,  used,  practised,  or  published,  in  Eng- 
land, the  direction  was,  in  substance,  as  follows :  This  plea  embraces 

[  *828  ]  in  *it  three  different  allegations.  The  first  is,  that  this  invention 
had  previously  been  actually  used ;  the  second,  that  it  had  been 
publicly  known ;  the  third,  that  it  had  been  published,  at  least  in 
part.  As  to  the  alleged  user,  the  only  evidence  was,  that  a  similar 
pavement  had  previously  been  laid  down  at  Sir  William  Worsley's. 
The  hexangular  blocks,  however,  there  used,  differed  in  an  essential 
particular  from  those  of  the  plaintiff,  inasmuch  as  they  did  not 
laterally  sustain  each  other  from  the  surface  to  the  base,  but 
tapered  from  the  top  downwards,  so  as  to  drive  into  the  sub- 
stratum of  sand.  If  the  mode  of  forming  and  laying  the  blocks 
at  Sir  William  Worsley's  had  been  precisely  similar  to  the  plaintiff's 
that  would  have  been  a  sufficient  user  to  destroy  the  plaintiff  *8 
patent,  though  put  in  practice  in  a  spot  to  which  the  public  had 
not  free  access.  The  pavement  laid  down  at  St.  Petersburg  unques- 
tionably was  of  such  a  description,  and  the  user  of  an  extent,  that, 
if  it  had  existed  in  England  prior  to  the  grant  of  the  letters-patent 
to  the  plaintiff,  would  have  rendered  them  void.  Then,  has  it  been 
generally  known  and  published  ?  I  think  those  words  mean  different 
things.  **  Generally  known,"  means,  known  to  the  public  generally, 
or  at  least  to  that  portion  of  the  public  whose  attention  is  turned 
to  such  matters.  But  ''published"  means  offered  or  dedicated  to 
the  public.  Was  the  invention  published  or  offered  to  the  public, 
to  such  an  extent  as  that  it  was  generally  known  amongst  engineers 
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and  persons  likely  to  take  an  interest  in  such  a  matter?  The  Stbai> 
method  of  paving  described  by  Mr.  Heard  was,  no  doubt,  very  andbbsok. 
similar  to  the  plaintiff's.  Finlayson's  may  be  altogether  laid  out 
of  consideration.  The  question  upon  this  part  of  the  issue  will  be, 
not  whether  the  description  furnished  by  Heard  in  his  communica- 
tions to  the  Society  of  Arts  would  have  been  sufficient  to  sustain  a 
patent,  or  whether,  if  Heard  had  taken  out  a  patent,  the  plaintiff's 
mode  would  have  been  an  infringement ;  but  whether  Heard's  letters 
made  ^known  to  the  world  a  mode  of  paving  substantially  like  the  [  *^^^  ] 
plaintiff's.  The  mode  described  by  Heard  certainly  does  not  entirely 
coincide  with  the  plaintiff's,  especially  with  respect  to  the  prepara- 
tion of  the  foundation  or  substratum.  But  it  agrees  with  it  in  this 
important  particular,  viz.  that  the  blocks  are  to  be  laid  with  the 
grain  or  fibre  of  the  wood  in  a  vertical  position.  It  will  be  for  you 
to  say,  whether  or  not  the  two  modes  are  substantially  the  same, 
and  whether  there  has  been  such  a  previous  publication  as  to  have 
already  made  this  a  portion  of  the  public  stock  of  information. 
The  witnesses  for  the  plaintiff,  scientific  men,  and  others,  certainly 
disavowed  all  previous  knowledge  of  the  publication  of  Heard's 
letters.  The  evidence  shows,  that,  at  the  time  Heard's  letters 
appeared  in  the  Transactions  of  the  Society  of  Arts,  the  members 
of  that  body  were  about  eight  hundred  in  number  ;  that  they  had 
subsequently  been  reduced  to  about  three  hundred;  that,  in  the 
year  1842,  the  society  again  became  more  numerous ;  and  that  the 
Transactions  were  printed  periodically  for  distribution  amongst  the 
members,  and  were  likewise  sold  to  persons  who  were  not  members, 
and  might  be  purchased  at  any  bookseller's.  The  next  question  is, 
whether  this  mode  of  paving  with  wood  had  previously  been  pub- 
lished in  England,  in  the  sense  in  which  I  understand  the  Court  of 
Common  Pleas  to  have  dealt  with  that  word  in  the  case  of  Stead  v. 
WiUiams.  Upon  this  point,  I  shall,  sitting  here,  adopt  the  law  as 
laid  down  in  the  judgment  of  the  Court  in  that  case,  without, 
however,  holding  myself  bound  by  that  opinion,  should  the  point 
ever  come  before  me  sitting  in  a  court  of  error.  The  Court  there 
say  :  '*  If  the  invention  has  already  been  made  public  in  England 
by  a  description  contained  in  a  work,  whether  written  or  printed, 
which  has  been  publicly  circulated,  in  such  case  the  patentee  is  not 
the  ^first  and  true  inventor  within  the  meaning  of  the  statute,  [  *825  ] 
whether  he  has  himself  borrowed  his  invention  from  such  publica- 
tion or  not ;  because  we  think  the  public  cannot  be  precluded 
from  the  right  of  using  such  information  as  they  were  already 
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Stbad  poBsessed  of  at  the  time  of  the  patent  granted.  It  is  obvious,  that 
ANDSB80N  the  appUcation  of  this  principle  must  depend  upon  the  particular 
circumstances  which  are  brought  to  bear  on  each  particular  case. 
The  existence  of  a  single  copy  of  a  work,  though  printed,  brought 
from  a  depository  where  it  has  long  been  kept  in  a  state  of  obscurity, 
would  afford  a  very  different  inference  from  the  production  of  an 
encyclopaBdia,  or  other  work  in  general  circulation.  The  question 
will  be,  whether,  upon  the  whole  evidence,  there  has  been  such  a 
publication  as  to  make  the  description  a  part  of  the  public  stock  of 
information."  It  will  be  for  you  to  say,  whether  Mr.  Heard,  who 
clearly  first  brought  the  knowledge  into  England,  by  the  communi- 
cations made  by  him  to  the  scientific  body,  made  a  present  of  it  to 
the  public,  so  as  to  prevent  an  individual  from  appropriating  it  to 
himself,  by  taking  out  a  patent  for  it.  If  you  are  of  that  opinion, 
your  verdict  must,  on  the  fifth  issue,  be  for  the  defendant. 

Upon  the  sixth  issue,  whether  the  title  of  the  invention  in  the 
letters-patent  was  too  large,  uncertain,  vague,  and  ambiguous ;  and, 
upon  the  seventh,  whether  the  invention  was  an  improved  mode 
or  method  of  making  or  paving  roads,  &c.;  the  learned  Judge 
directed  the  jury  to  find  for  the  plaintiff. 

The  jury  returned  a  verdict  for  the  defendant  on  the  first  and 
fifth  issues ;  and  for  the  plaintiff,  on  the  second,  third,  sixth,  and 
seventh  issues ;  and,  as  to  the  fourth  issue,  they  were  discharged, 
by  consent. 

Shee,  Serjt.,  in  Michaelmas  Term  last,  on  the  part  of   the 
[  •826  ]      plaintiff,  obtained  a  rule  ni»i  for  a  new  trial,  on  the  *ground  of 
misdirection,  and  that  the  verdict  on  the  first  and  fifth  issues,  was 
against  the  evidence. 

ChanneUf  Serjt.,  and  Petersdorfy  in  Trinity  Term  last,  showed 
cause: 

There  clearly  was  no  evidence  of  infringement. 
[As  to  the  fifth  issue,  whether  the  invention  had  been  wholly  or 
in  part  publicly  known,  used,  practised,  or  published  in  England :] 
[  827  ]       There  was  distinct  evidence  as  to  publication. 

(Mauls,  J. :  The  question  is,  whether  publication  is  enough, 
without  user.) 

Stead  V.  Williams^  and  other  cases,  show  that  it  is. 


VOL.  Lxxn.]          1847.    C.  P.    4  C.  B.  827—829.  786 

(Maule,  J. :  Previous  publication  shows  that  the  patentee  is  not  Stbad 

the  true  and  first  inventor.    But,  does  it,  without  more,  establish  a  anobbson. 
defence?) 


(WiLDB,  Ch.  J. :  If  it  could  be  proved  that  the  plaintiff  derived 
his  information  from  a  book  published  in  England,  the  patent  would 
undoubtedly  be  void.) 

In  the  course  of  the  argument  of  the  case  of  The  HousehiU  Company 

V.  NeUson,  in  the  House  of  Lords,  Lord  Lyndhurst,  L.  C,  observed  (i) : 

**  If  the  machine  is  published  in  a  book,  ^distinctly  and  clearly       [  *828  ] 

described,  corresponding  with  the  description  in  the  specification  of 

the  patent,  though  it  has  never  been  actually  worked,  is  not  that  an 

answer  to  the  patent  ?    It  is  continually  the  practice,  on  trials  for 

patents,  to  read  out  of  printed  works,  without  reference  to  any  thing 

that  has  been  done."    And  Lord  Bbouoham  adds :  ''  It  negatives 

being  the  true  and  first  inventor ;  which  is  as  good  as  negativing 

the  non-user." 

(Maule,  J. :  Supposing  the  only  issue  to  be,  whether  the  plaintiff 
was  the  true  and  first  inventor,  and  it  is  shown  that  some  one  else 
had  previously  published  the  invention  to  the  world,  would  not  that 
entitle  the  defendant  to  a  verdict  ?) 

The  authorities  show  clearly  that  it  would.  [They  cited  Morgan  v. 
Seaivard(2)f  Lewis  v.  Marling  (3),  and  Carpenter  v.  Smith  (4)  J] 

(Mauls,  J. :  To  make  the  direction  in  this  case  right,  it  is  surely       [  829  ] 
necessary  that  prior  publication  should  be  a  defence.) 

The  learned  Baron  evidently  intended  to  act  upon  the  decision  of 
this  Court  in  Stead  v.  Williams.  The  defendant  having  a  clear 
right  to  the  verdict  upon  Not  guilty,  the  Court  will  not  grant  a  new 
trial,  merely  because,  in  disposing  of  the  other  issues,  the  Judge 
directed  the  jury  to  find  for  him  on  the  fifth  issue  instead  of  the 
second. 

(1)  1  WebBter's  Patent  Cases,  718,  n.  10  B.  &  C.  22 ;  4  Man.  &  Ry.  66). 

(2)  46  R  R  700  (2  M.  &  W.  644 ;  1  (4)  60  E.  R.  736  (9  M.  &  W.  300  ;  1 
Webster's  Patent  Cases,  187).  Webster's  Patent  Gases,  540). 

(3)  34  E.  E.  313  (4  Oar.  &  P.  62, 57 ; 
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Strad  Shee,  Serjt.,  E.  James,   Webster^  and  Hurst,   in   support  of 

AKDBBflON.  the  rule : 

The  making  of  wood  pavement  of  blocks  of  any  form,  provided 
they  are  of  equal  dimensions,  and  made  to  fit  together  and  support 
each  other,  and  provided  the  grain  or  fibre  of  the  wood  is  vertical, 
not  vertical  in  the  strict  sense  of  the  term,  but  as  contra-distinguished 
from  horizontal  or  transverse,  is  an  infringement  of  the  plaintiff's 
patent. 

(Maulb,  J. :  A  slight  and  colourable  deviation  from  the  vertical 
line,  would,  probably,  be  within  your  description.  But  the  question 
is,  whether  blocks  with  the  grain  or  fibre  inclined  in  a  substantial 
degree,  can  be  said  to  be  vertical  within  the  prohibition  of  the 
patent.) 

Specifications  are  to  be  read  in  a  spirit  of  fairness  and  candour,  and 
not  with  a  predisposition  to  pick  holes  in  them :  per  Fabee,  B.,  and 
Aldbrbon,  B.,  in  Russell  v.  Cowley  (i);  NeiUon  v.  Harford  {2).  So 
construing  this  specification,  the  proper  question  to  be  submitted  to 
[  *830  ]  the  jury,  *upon  the  first  issue  was,  whether  the  defendant  had  or 
had  not,  under  colour  of  a  specious  variation  in  the  form  of  the 
block,  substantially  infringed  the  plaintiff's  patent;  as  was  done 
by  TiNDAL,  Ch.  J.,  in  Walton  v.  Potter  {s),  by  Cbbsswbll,  J.,  in 
Walton  V.  Bateman{4),  and  by  Aldbrson,  B.,  in  Morgan  v. 
Seaward  (6).     ♦     *     * 

f83ij  As  to  the  fifth  issue,  there  was  a  clear  and  manifest  misdirection. 
This  Court  did  not,  in  Stead  v.  Williams,  affect  to  lay  down  any 
distinct  rule  as  to  what  constitutes  a  thing  part  of  the  general  stock 
of  public  information,  but  treated  it  as  a  question  to  be  left  to  the 
jury  in  each  case. 

(Maulb,  J. :  Nobody  contended,  in  that  case,  that  the  fact  of 
publication  had  any  operation  except  upon  the  issue  as  to  the 
patentee  being  the  true  and  first  inventor.  Here,  the  fifth  plea  is 
founded,  not  upon  any  particular  branch  of  the  patent,  but  upon 
the  general  law.  I  think  the  jury  ought  to  have  been  directed 
to  find  for  the  defendant  upon  the  second,  instead  of  the  fifth, 
issue.) 

(1)1  Webster's  Patent  Cases,  470.  (3)  1  Webster's  Patent  Casee,  586. 

(2)  8  M.  &  W.  806;    1  Webster's  (4)  lb.  616. 

Patent  Cases,  331.  (5)  lb.  171. 
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In  Huddart  v.  Orimshawii),  Lord  Ellbnboroxjoh  says:  **If,  prior       Stead 
to  the  time  of  the  obtaining  a  patent,  any  part  of  that  which  is  of     abtdbbson. 
the  substance  of  the  invention,  has  been  commanicated  to  the 
public  in  the  shape  of  a  specification  of  any  other  patent,  or  is  a 
part  of  the  service  (science  ?)  of  the  country,  so  as  to  be  a  known 
thing,  in  that  case  he  (the  inventor)  cannot  claim  the  benefit  of  his 
patent."     That  ^evidently  points,  not  to  a  mere  publication  in  a       [  *832  ] 
book,'but  to  an  actual  user.    The  language  of  Lord  Ltndhurst,  C, 
and  Lord  Bbougham,  in  the  case  of  The  HousehiU  Company  v. 
Neil$(m{2),  is  to  the  same  effect, — ^specially  excepting  a  case  like  the 
present,  where  the  public  had  acquired  nothing. 

Cur.  adv.  wit. 

WiLDB,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  on  the  case  for  an  infringement  of  a  patent 
for  wooden  pavement.  The  defendant  pleaded  several  pleas,  of 
which  it  is  necessary  to  mention  only  the  first,  which  was  Not 
guilty;  the  second,  which  denied  that  the  plaintiff  was  the  true  and 
first  inventor ;  and  the  fifth,  which  stated,  that,  before  the  letters- 
patent,  the  invention  had  been  and  was  wholly  and  in  part  publicly 
and  generally  known,  used,  practised,  and  published  in  England. 

The  cause  was  tried  before  Parke,  B.,  at  the  last  Summer  Assizes 
for  the  county  of  Surrey,  when  a  verdict  was  found  for  the  defen- 
dant on  the  first  and  fifth  pleas,  and  for  the  plaintiff  on  the  second; 
and,  a  rule  nisi  having  been  granted  for  a  new  trial,  on  the  ground 
of  misdirection,  the  case  was  argued  during  the  last  Term. 

The  directions  complained  of  were,  as  to  the  issues  on  the  first 
and  fifth  pleas. 

On  the  first,  the  direction  was,  in  effect,  that  there  was  no  evidence 
of  infringement,  unless  the  jury  thought  that  there  had  been  a 
fraudulent  evasion,  of  which  the  learned  Judge  said  he  saw  no  satis- 
factory evidence :  but  he  left  that  question  to  the  jury.  The  jury 
thought  there  had  been  no  fraudulent  evasion ;  and  they  found  for 
the  defendant,  under  the  direction  of  the  Judge,  that  there  was  no 
other  evidence  of  infringement. 

Upon  a  careful  consideration  of  the  evidence,  we  are  of  opinion       [  sss  ] 
that  there  was  no  evidence  to  justify  a  jury  in  finding  that  there 
had  been  an  infringement;  that  is,  a  substantial  resemblance  to  the 
plaintiff's  invention,  in  particulars  to  which  his  exclusive  right 
extended. 

(1)  Dav.  Pat.  Oas.  265  ;  1  Webster's         (2)  1  Webster's  Patent  Cases,  673. 
Patent  Cases,  85. 
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6TIAD  We  think,  that,  upon  the  true  construction  of  the  patent  and 

AIIDBR80K.  specification,  it  is  no  invasion  of  the  right  of  the  plaintiff,  to  pave 
with  wood,  or  to  pave  with  wooden  blocks  of  equal  dimensions. 
Indeed,  on  the  argument,  it  was  not  contended  that  the  patentee 
had  an  exclusive  right  to  all  modes  of  paving  with  wood,  or  with 
wooden  blocks  of  equal  dimensions.  But  it  was  insisted  that  the 
mode  of  paving  adopted  by  the  defendant,  though  with  blocks 
whose  grain  was  considerably  inclined  to  the  vertical  line,  was, 
substantially,  the  same  as  the  plaintiff's  invention,  which  requires 
that  the  blocks  should  be  placed  "  with  the  grain  of  the  wood  in  a 
vertical  position."  And  we  think  it  must  be  conceded,  that,  if  the 
two  modes  of  paving  had  been  substantially  the  same,  but  a  slight 
and  immaterial  inclination  bad  been  given  to  the  grain  by  the 
defendant,  either  in  order  to  make  a  colourable  difference  between 
his  pavement  and  the  plaintiff's,  or  for  any  other  purpose,  it  would 
have  been  an  invasion  of  the  patent.  But  we  think  the  evidence 
does  not  show  such  substantial  identity,  but  a  substantial  difference; 
and  that,  if  the  question  had  been  left  to  the  jury,  and  they  had 
found  for  the  plaintiff,  the  verdict  ought  to  have  been  set  aside,  as 
a  verdict  against  evidence. 

The  question  of  fraud,  which  was  the  only  one  left  to  the  jury  on 
this  plea,  appears  to  have  been  left  in  consequence  of  the  plaintiff's 
insisting,  at  the  trial,  that  there  was  a  fraudulent  intention  to  evade 
the  prohibition  of  the  letters-patent.  It  appears  to  us,  that  the 
intention  was  immaterial ;  and  that,  even  if  the  jury  had  found 
[  *83i  ]  fraud,  the  verdict  ought  to  have  been  for  the  ^defendant ;  and  that 
there  was  no  misdirection  in  this  respect,  of  which  the  plaintiff  can 
complain,  inasmuch  as  the  proper  direction  would  have  been,  that 
the  verdict  should  have  been  found  for  the  defendant  absolutely, 
instead  of  conditionally,  if  there  were  no  fraud. 

It  may  be  observed,  that,  in  the  case  of  Heath  v.  Univin{i),  the 
Court  of  Exchequer  seems  to  have  deemed  it  material  to  consider 
the  intention  of  the  defendant,  in  determining  whether  he  had 
infringed  a  patent.  But,  ia  that  case,  the  evidence  negatived  any 
such  intention ;  and  the  other  circumstances  of  the  case  were  not 
such  as  to  show  an  infringement ;  so  that  there  was  no  decision  as 
to  what  the  effect  of  such  intention  would  be.  And  we  think  it  clear 
that  the  action  is  maintainable  in  respect  of  what  the  defendant 
does,  not  of  what  he  intends. 

As  to  the  issue  on  the  fifth  plea,  the  direction  was,  that  the 
(1)  67  E.  E.  742  (13  M.  &  W.  693). 
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verdict  should  be  for  the  defendant,  if  the  invention  was  known  and       Stbab 

published  before  the  patent,  though  not  used.      But  this  plea,     AimmUoir. 

which  is  the  same  as  the  sixth  in  Stead  v.  WUliam8,'iB  substantially 

a  plea  of  public  user,  which  is  a  good  plea  under  the  statute  of 

James,  and  would  not  be  a  good  plea  without  the  averment  of  user: 

for,  although,  in  Stead  v.  WiUiafm,  proof  of  publication  was  held 

to  show  that  the  plaintiff  was  not  the  true  and  first  mventor,  and 

to  sustain  a  plea  that  he  was  not  such  true  and  first  inventor,  the 

publication  given  in  evidence  there  was,  in  fact,  a  publication  by 

another  person  long  before  the  plaintiff  had  invented,  who  was, 

therefore,  not  the  first  inventor ;  on  the  principle  that  "  the  first 

person  who  discloses  the  invention  to  the  public,  is  considered  as 

the  inventor"  (1).    Tet  it  does  not  follow,  that  a  plea  only  stating 

that  the  ^invention  was  known  and  published,  in  the  terms  of  this      [  ^^^'^  1 

plea,  not  mentioning  user,  would  be  a  good  plea.    If  such  a  plea 

stated  that  the  knowledge  and  publication  were  before  the  plaintiff 

invented,  it  might  be  an  argumentative  denial  of  the  plaintiff's 

being  the  first  inventor :  but,  as  it  only  states  that  the  knowledge 

and  publication  were  before  the  letters-patent,  it  is  no  denial  at  all 

of  the  plaintiff's  being  the  first  inventor,  which  is  alleged  in  the 

declaration,  and  is  not  denied  by  this  plea;  and,  as  such  knowledge 

and  publication,  i.e.,  a  knowledge  and  publication  after  the  plaintiff's 

invention,  we  think,  would  not  avoid  a  patent  granted  to  the  true 

and  first  inventor,  who,  having  invented,  had  obtained  his  patent 

before  his  invention  was  used,  the  fifth  plea  is  not  a  double  plea, 

but  is  a  plea  which  sets  up  the  single  defence  of  user,  of  which  user 

there  was  no  evidence;  so  that  the  proper  direction  to  be  given  was, 

that  the  verdict  should  be  for  the  plaintiff,  instead  of  the  contrary 

direction,  which  was  given  by  Fares,  B. 

Gresswell,  J.,  in  Stead  v.  fViUiajns,  understood  this  plea  in  the 
above  sense,  and  left  to  the  jury,  on  a  plea  like  this,  the  question  of 
user  only ;  which  direction  of  Gresswell,  J.,  was  clearly  wrong,  if 
the  evidence  of  publication,  without  user,  would  sustain  the  plea : 
and  no  objection  was  taken  to  this  direction. 

It  appears,  therefore,  that  the  proper  direction  was,  that  the 
verdict  should  be  for  the  plaintiff  on  the  fifth  plea,  inasmuch  as 
there  was  no  evidence  of  user.  But,  as  the  publication  given  in 
evidence,  was  clearly  before  the  plaintiff's  invention,  it  sustained 
the  second  plea,  that  the  plaintiff  was  not  the  true  and  first 
inventor:  and  the  jury  ought  to  have  been  directed  to  find  for 
(1)  Per  Lord  Lyndhurst,  66  R.  B.  805  (7  Man.  &  G.  842). 
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btbad       the  defendant  on  the  second  plea,  in  the  event  on  which  they  were 

ANDSB80K.    directed  to  find  for  £im  on  the  fifth.    And»  as  the  defendant  waa 

entitled  to  a  verdict  on  one  of  these  two  pleas  (the  second  and  fifth), 

[  *836  ]      and  as  he  has  had  a  ^verdict  on  the  general  issae,  which  we  think 

was  properly  given,  we  do  not  think  there  should  he  a  new  trial, 

unless  the  defendant  insist  on  retaining  his  verdict  on  the  fifth  plea. 

We,  therefore,  discharge  the  rule,  on  the  defendant's  consenting 

that  the  verdict  shall  (if  the  plaintiff  think  fit)  be  entered  for  the 

defendant  on  the  second  plea,  and  for  the  plaintiff  on  the  fifth. 

But,  if  the  defendant  refuse  such  consent,  the  rule  must  be  made 

absolute. 

Rule  accordingly  (i). 

1847.  VALPY  AND  Others  v.  GIBSON  and  Another  (2). 

"^lliL^"  (4  a  B.  837—865 ;  S.  0.  16  L.  J.  C.  P.  241 ;  11  Jur.  826,) 

[  837  ]  A.,  a  merchant  at  Birmingham,  bought  goods  of  B.  &  Co.,  oommiBnon 

agents  at  Manchester  and  Leeds.  On  the  20th  of  March,  1844,  the  goods 
were,  by  A.'s  direction,  sent  to  L.  &  Co.,  shipping  agents  at  liTerpooi, 
employed  by  A.  to  receive  and  forward  them  to  Valparaiso ;  and,  on  the 
same  day,  B.  &  Co.  wrote  to  L.  &  Co.,  advising  them  of  the  transmission 
of  patterns,  which  they  requested  them  to  ship  with  the  goods,  *'  as  A. 
might  direct  the  same  to  be  shipped.'*  The  goods  were,  on  the  4th  of 
April,  shipped  by  L.  &  Co.  on  board  a  vessel  bound  for  Yalparaiso,  and 
were  afterwards  re-landed  by  order  of  a  member  of  the  house  at  Valparaiso, 
to  which  they  were  consigned  by  A.,  and  sent  to  B.  &  Co.'s  house  at 
Manchester,  for  the  purpose  of  being  re-packed  in  smaller  cases.  The 
price  of  the  goods  became  payable  on  the  26th  of  April,  but  was  not  paid, 
A.  having  in  the  mean  time  become  insolvent : 

Held,  that  the  property  and  possession  of  the  goods  had  vested  abeolutely 
in  A.,  the  vendee,  before  they  were  re-delivered  to  B.  &  Co.  at  Manchester; 
and  that,  by  such  re-delivery,  the  latter  acquired  no  new  rights  as  unpaid 
vendors. 

Semble,  that  the  tran$itus  was  at  an  end  when  the  goods  reached  the 
hands  of  L.  &  Co. ;  but  that,  at  all  events,  the  right  of  B.  &  Co.  to  intercept 
the  goods  was  gone,  when  A.  had  exerdsed  an  act  of  ownership  over  them, 
by  relanding  them,  and  sending  them  to  be  re-packed. 

A  contract  of  sale  may  be  complete  and  binding,  though  silent  as  to  the 
price  (such  silence  being  equivalent  to  a  stipulation  for  a  reasonable  price), 
and  as  to  the  time  and  mode  of  payment. 

Tbovbr,  by  the  plaintiffs,  as  assignees  of  Edward  Brown,  a 
bankrupt.  The  first  count  alleged  a  possession  by  Brown,  and  a 
conversion  before  the  bankruptcy.  The  second  count,  a  possession 
by  the  plaintiffs  as  assignees,  and  a  conversion  after  the  bankruptcy. 

(1)  The  defendant  consented  to  the  the  verdict  stood 

verdict  being  entered  in  the  manner  (2)  See  the  Sale  of  Goods  Act,  1893 

suggested ;  but  the  plaintiff  declined  (56  &  57  Vict.  c.  71),  ss.  8,  44,  and  45. 

to  have  it  so  entered ;  and  therefore  — J.  G.  P. 
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The  defendants  pleaded,  first,  Not  guilty ;  secondly,  to  the  first       Valpt 
count,  a  denial  of  Brown's  possession ;  thirdly,  to  the  second  count,      gibsok. 
a  denial  of  the  possession  of  the  plaintiffs  as  assignees.     Issue 
thereon. 

At  the  trial  before  Cresswell,  J.,  at  the  Liverpool  Summer 
Assizes,  1846,  a  verdict  was  found  for  the  plaintiffs,  damages 
778Z.  Ids.,  subject  to  the  following  case : 

The  plaintiffs  are  the  assignees  of  Edward  Brown,  ^against      [  *^^  ] 
whom  a  Jmt  issued  on  the  7th  of  May,  1844,  upon  an  act  of 
bankruptcy   committed    the    day   before;    under  which  fiat   the 
plaintiffs  were  appointed  his  assignees. 

Brown  had  been  a  general  merchant  at  Birmingham.  The 
defendants  were  general  commission  agents,  having  offices  at 
Manchester  and  Leeds,  and  trading  under  the  firm  of  Gibson, 
Ord  &  Co.  The  action  was  brought  to  recover  the  value  of  four 
parcels  of  goods  under  the  following  circumstances  : 

On  the  12th  of  March,  1844,  Brown  wrote  the  following  letter  to 
the  defendants*  Leeds  house  : 

''  Messrs.  Gibson,  Ord  &  Go. 

**  Gentlemen, — My  brother  William  (who  is  in  Hegan  (i).  Hall  & 
Co/s  house)  accidentally  mentioned  your  name  to  me  the  other 
day.  On  these  very  slight  grounds,  I  address  you.  I  am  now 
shipping  heavily  to  the  Brazils ;  and  Messrs.  Miller,  Mackay  &  Co. 
are  anxious  I  should  send  out  some  woollen  cloths.  Mr.  Miller 
will  accompany  me  to  Leeds  in  a  few  days ;  but  I  am  anxious  to 
have  some  information  in  the  interim,  whereby  to  regulate  my 
proceedings.  In  Manchester,  the  furnishers  draw  upon  me  at  two 
months  from  date  of  invoice :  and  I  should  wish  this  mode,  if 
possible,  adopted  in  Leeds.  May  I,  therefore,  venture  to  ask  if  I 
may  avail  myself  of  your  services  as  agents  in  Leeds  ?  Mr.  Miller 
will  himself  select  such  goods  as  he  may  want ;  but  he  would  be 
equally  ignorant  with  myself  of  the  proper  quarters  in  which  to 
apply.  (Signed)        "E.  Bbown." 

On  the  16th  of  March,  Brown  wrote  the  following  letter  to 
the  same: 

"BiBMiNGHAM,  16th  March,  1844. 

"Gentlemen, — I  have  as  yet  no  communication  from  your 
Manchester   friends.      In  the  mean  time,   I   am    anxious  "^you      [  *^'^^  ] 

(1)  **  Hagan  "  in  original  report,  but  see  below. 
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Valpy  should  pash  forward  the  inclosed,  which  has  reached  me  as  an 
aiBsoK.  order;  and  I  need  not  add  that  it  must  be  done  on  the  lowest 
possible  terms.  The  goods  are  for  the  Valparaiso  market ;  and  I 
trust  the  transaction  may  lead  to  others  of  a  more  important 
character.  I  copy  the  order  as  received,  and  I  doubt  not  yoa 
will  fully  understand  it.  This  has  been  delayed  some  little  time ; 
and,  if  possible,  I  should  be  glad  to  have  the  goods  in  Liverpool  in 
the  course  of  next  week,  as  they  would  then  accompany  other 
matters  for  the  same  destination,  and  for  the  same  party* 
Mr.  Miller  will  select  for  me  for  my  own  shipments;  bat  in 
this  matter  I  am  sure  I  may  rely  on  your  placing  me  on  the 
lowest  possible  terms,  as  I  can  only  charge  a  very  trifling 
commission. 

(Signed)        "E.  Brown." 

"  F.S. — Do  say  if  you  understand  the  order  as  copied  from 
the  original,  and  when  I  may  have  it.  I  will  then  send  mark 
and  consignment.'*  (Here  followed  an  enumeration  of  the  goods — 
12  pieces  or  ends  of  cloth.) 

On  the  20th  of  March,  Brown  wrote  the  following  letter  to  the 
same: 

'*  Birmingham,  March  20th,  1844. 

**  Gentlemen, — I  have  your  esteemed  favour  of  yesterday's  date, 
referring  to  the  Valparaiso  order.  My  information  is  but  slight ; 
and,  if  any  error  be  made,  it  will  entirely  rest  with  my  corre- 
spondent. I  have  no  interest  in  the  matter :  and,  though  anxious 
to  be  right,  I  shall  not  blame  myself  if  wrong.  The  only  additional 
information  I  can  give  you  is  the  following  quotation,  in  allasion 
to  the  superfine — *  Let  these  be  good,  and  5  $  @  6,  in  bond.' 

*'  The  present  I  wish  you  to  undertand  a  positive  order.  If  I  do 
not  execute  it,  another  will:  and  you  must,  therefore,  do  that 
which  you  conceive  to  be  right,  and  I  shall  be  satisfied.  I  shall 
[  *840  ]  get  a  very  trifling  ^commission  upon  it ;  but,  as  it  formed  part  of  a 
large  order  for  hardware,  I  could  not  refuse.  For  the  future,  I  am 
promised  patterns  and  prices.  I  am  shipping  heavily  this  week, 
for  the  same  party,  from  Liverpool;  and  the  order  has  been  so 
long  delayed  that  I  would  exclude  one  or  two  impossible  varieties, 
so  as  to  have  it  there  in  the  course  of  the  week ;  say,  by  Saturday 
morning.  Invoice  to  me,  without  fail,  by  Friday's  post.  I  would 
not  press  you  in  the  matter,  but  that  I  feel  anxious  the  whole  order 
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shoald  be  in  one  vesBel ;  and,  if  you  can  make  a  push,  and  oblige       Valpt 
me  in  this,  I  should  esteem  it  a  favour.     On  this  point,  I  shall  not      aiMOK. 
say  more  than  that  it  is  important  I  should  have  the  invoice  on 
Friday,  if  practicable. 

''  Mark  ^  C.  4,  forwarded  to 

"  Leech,  Harrison  &  Co.,  Liverpool. 

"  By  railway. 

''  I  have  a  letter  this  morning  from  Mr.  Miller,  who  would  leave 
Liverpool  to-day.  I  shall  hope  to  have  early  advice  of  Mr.  Miller's 
proceedings,  and  the  probable  amount  of  his  selections. 

(Signed)        "E.  Brown." 

On  the  28rd  of  March,  Brown  also  wrote  to  the  defendants  a 
letter,  from  which  the  following  is  an  extract : 

''  Li  the  Valparaiso  order,  I  am  paid  cash  one  month  from  date 
of  invoice.  I  will  pay  you  cash  at  that  time,  taking  the  usual 
discount.  I  hope  you  will  not  press  the  point  of  my  drawing  on 
Miller,  Mackay  &  Co.,  to  your  order.  I  would  much  rather,  at  a 
personal  inconvenience,  pay  cash.  Indeed,  I  should  at  all  times 
prefer  the  latter  mode  to  that  of  accepting  .the  bills,  if  you  will 
arrange  to  take  it  at  two  months  from  date  of  invoice.  This  gives 
me  ample  and  sufficient  time  :  and  I  am  the  *more  anxious  to  have  [  *84i  ] 
that  mode  agreed  to  by  you,  because  Hegan,  Hall  &  Co.  are  now 
pressing  to  send  out  a  shipment  of  your  goods  to  China;  and 
Mr.  Hagman  asserts,  that  you  are  better  able  to  assort  for  this 
market  than  any  other  house,  and  even  goes  the  length  of  saying 
that  you  have  a  reputation  on  the  other  side.  If  you  insist  upon 
it,  I  will  say  a  shorter  date ;  but  I  do  think  that  two  months,  for 
shipment  to  such  distant  markets,  is  as  little  indulgence  as  I  ought 
to  have.  I  should  be  most  happy  to  see  any  member  of  your  firm 
in  Birmingham,  and  to  give  any  further  explanation  which  may  be 
deemed  necessary.  I  will  only  add,  that,  if  the  proceedings  of  the 
Sydney  house  could,  in  any  way,  affect  me  but  for  good,  I  should 
think  it  dishonest  to  use  you  as  I  am  doing. 

"  If  you  can  possibly,  let  me  have  the  V.  (Valparaiso)  invoice  by 
Monday's  post,  and  forward  the  goods  on  ^that  day,  to  Leech, 
Harrison  &  Co.  If  I  can  make  terms  with  Hegan,  Hall  &  Co.,  I 
will  ship  from  1,600L  to  2,0001.  by  William, 

(Signed)        "  E.  Brown." 
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Yalpy  On  the  25th  of  March,  the  defendants'  Leeds  house  wrote  the 

GiBsov.       following  letter  to  Brown : 

'*  Leeds,  25th  March,  1844. 

"  We  have  your  favour  of  the  28rd,  and  respecting  its  contents, 
you  will  hear  from  our  Manchester  house.  The  goods  for  Val- 
paraiso we  are  taking  up,  and  have  tried  to  have  the  invoice  by  this 
post,  but  could  not  manage  it.  The  goods  will  go  forward,  as  directed, 
to-morrow  evening,  and  be  in  Liverpool  by  noon  on  Wednesday. 
The  invoice  we  intend  to  send  by  first  post  in  the  morning. 

(Signed)        "  Gibson,  Ord  &  Co." 

On  the  same  day,  the  same  house  addressed  the  following  letter 

to  Brown : 
[  8«  ]  "  Leeds,  March  25,  1844. 

"  Since  closing  our  letter  we  have  been  able  to  complete  the 
invoice,  which  we  now  incloBe.  The  terms  are  left  to  your  final 
arrangement  with  our  friends  in  Manchester;  but,  for  your 
guidance,  the  invoice  is  subject  to  i  discount,  or  approved  bill  at 
three  months.  The  goods  will  go  forward  to-morrow  evening  ;  and 
a  set  of  cards  will  be  sent  along  with  the  goods ;  and  we  are  pre- 
paring a  duplicate  set  for  your  own  reference  patterns. 

"  The  testimony  borne  by  your  friends,  Messrs.  Hegan,  Hall  & 
Co.,  to  the  position  our  house  has  attained  in  the  China  trade,  is 
fully  supported  by  facts:  for,  we  are  more  largely  engaged  in 
putting  up  goods  for  that  market  than  any  other  house  in  this 
country ;  and  goods  with  our  marks  upon  them,  bring  a  higher 
price  in  the  China  market  than  any  other. 

'*  We   shall  be  glad   to  learn  that  terms  have  been  arranged 

to  mutual  satisfaction ;  for,  we  believe,  that,  under  your  brother 

William's  superintendence,  you  will  be  able  to  carry  on  a  lucrative 

trade  to  the  East. 

(Signed)        "  Gibson,  Ord  &  Co." 

The  following  is  a  copy  of  the  invoice,  inclosed  in  that  letter : 

"  Leeds,  25th  March,  1844. 
••E.  Brown,  Esq.,  Oakfield, 
<i>  "  To  Gibson,  Ord  &  Co. 

1  60  in.  Buperlative  cloth  36  in.  37  in. 

1  Eng.  Black     90S8...34}...33| 

1     „         ,»  89...28J...28 

1     „         „  90..,25  ...24i 

1     „         „  91...28  ...27i 

1  Dark  Blue      9092...26i...25i 

1       „       „  93...26i...26     ...     164|  @  15/6  ...  127  13     7 

Carried  forward  £127  13    7 
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Brought  forward  £127  13 
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1  Dark  Blue          94...28i...27f 
1       „       „              95...26  ...25i    ... 
1  Dahlia      ...    9096...23  ...22^    ... 
1       „                      97...25t...24i    ... 
1  Dark  Ghreen        98...24  ...23| 
1       „       „          9099...25i...24j    ... 

53    @16/    ...                          42    8 
@  14/6  ...     16    2    7 
3  15/6  ...     19    3    7 

47}  &  16/     ...     38    4    0      73  10 

0 
2 

2 
TiUots,  shields,  &c.  1/6...18/ 

243  11 
Measure  5%o     12    3 

241     8 
Tin  and  wood  case  26/    ...         2    4 

9 

7 

3 
0 

/ 

£233  12 

3 

The  invoice  then  stated  three  other  similar  parcels,  of  twelve 
ends  each,  of  cloth,  showing  an  aggregate  amount  of  7742.  Os.  3d. 
To  which  is  added,  commission  1\  per  cent.,  9Z.  ISs.  6d. ;  making  a 
total  of  788i.  18«.  9d. ;  concluding,  "Per  Pickford  &  Co.,  To  Leech, 
Harrison  &  Co.,  Liverpool." 

The  goods  in  question  were  selected  by  the  defendants, 
and  packed  in  four  cases,  and  marked  conformably  to  Brown's 
letter  of  the  20th  March,  and  were,  on  the  26th,  addressed 
and  forwarded  by  railway  by  them  to  Messrs.  Leech,  Harrison  & 
Co.,  Liverpool,  to  whom  the  defendants  on  the  same  day  sent  the 
following  letter : 

**We  have  forwarded  a  parcel  to  your  address,  per  Pickford 
&  Co.,  carriers,  which  contains  the  pattern  cards  of  four  cases  sent 
by  them  this  evening,  marked  ^  1  to  4,  for  shipment  to  Valparaiso. 
You  will  please  see  that  the  same  is  put  on  board  with  the  goods, 
and  properly  directed  as  Mr.  Brown  of  Birmingham  may  direct  the 
same  to  be  shipped.  The  cases  are  to  be  delivered  alongside  the 
ship  at  t/10  per  cent.,  without  further  charge. 

(Signed)  "  Gibson,  Obd  &  Co." 

"Weight  of  the  four  cases,  17  cwt.  1  qr." 

Leech,  Harrison  &  Co.  were  shipping  agents  at  Liverpool,  and 
were  employed  by  Brown  to  receive  and  forward  *the  goods  to 
Valparaiso ;  and  they  received  them  for  that  purpose  on  the  said 
26th  of  March. 

On  the  4th  of  April,  Leech,  Harrison  &  Co.  loaded  the  goods  on 


Valpy 
t. 

GiBSOK. 

[843] 


L  '8*^  ] 


T46  1847.    C.  P.    4  C.  B.  844—845.  [b.b. 

Valpt       board  the  Kestrel,  a  •vessel  bound  for  Valparaiso,  giving,  at  the 
Gibson.      same  time,  the  following  letter  to  the  shipowners  : 

"Messrs.  F.  and  J.  Bbocklebank, — ^We  have  ^  1  ®  4  cases 
on  board  the  Kestrel ;  and,  as  it  is  likely  they  will  have  to  l)e 
re-landed,  we  shall  feel  obliged  by  your  giving  proper  directions 
to  have  them  kept  at  hand  until  we  receive  an  answer  from  our 
correspondents. 

(Signed)  "  Lebch,  Habrisom  &  Co/' 

The  goods  were  not  entered  or  passed  at  the  Custom-house,  as 
necessary  on  all  shipments  for  foreign  countries. 

On  the  8th  of  April,  Brown  wrote  to  the  defendants'  Manchester 
house,  as  follows : 

"Messrs.  Gibson,  Obr  &  Co., — I  have  been  absent  from  this 
place  for  some  days,  which  will,  I  trust,  account  for  my  apparent 
neglect  of  your  last  communication.  I  could  not,  for  a  momeni, 
ask  you  to  incur  any  risk,  or  deviate  from  any  established  rule, 
in  my  behalf.  Although  we  have  been  for  years  a  commission 
house,  and  in  every  instance  paid  by  three  months'  acceptances, 
I  will  not  ask  the  same  indulgence.  I  will  pay  cash,  and  in 
one  or  two  days  before  or  after  invoice.  My  motive  in  asking  for 
a  few  days  after  invoice,  is,  the  very  simple  fact,  that,  in  cases 
where  Miller,  Mackay,  Hegan,  Hall,  and  others  select  for  me,  I 
cannot  know  precisely  the  amount  required;  and,  if  exceeding 
my  limit,  I  might  fairly  expect  a  few  days'  breathing  time,  wherein 
to  supply  the  excess. 
[  *846  ]  «  J  i^Qi^  however,  in  this  instance,  quite  willing  to  ^provide  the 

funds  wherewith  you  shall  make  the  purchase,  and  this  will  be 
convenient  about  the  commencement  of  May :  and  I  need  not  add 
that  you  will  not  exceed  the  amount  remitted.  This  appears  to  me 
a  novel  mode  of  proceeding ;  but,  for  the  present,  I  will  accede  to 
it,  under  the  belief  that  it  is  a  very  common  practice  with  Leeds 
houses. 

"  I  beg  you  will  not  for  a  moment  suppose  that  I  consider  your 
precautions  as  improper  or  uncalled  for.  Nay,  the  position  of  the 
house  in  Sydney  would,  to  parties  ignorant  of  our  position,  be  a 
sufficient  justification  for  any  degree  of  doubt. 

(Signed)        "Edwabd  Brown." 
To  this  the  defendants,  on  the  10th,  replied  as  follows : 
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**  Manchbstbr,  10th  April,  1844.  Valft 

"  We  have  to  acknowledge  the  receipt  of  your  favour  of  the  8th.  Oiasoir. 
Your  proposal  to  furnish  cash  in  the  early  part  of  May,  for  your 
order  in  course  of  execution,  cannot  but  be  satisfactory.  But, 
should  the  i&mount  of  the  Valparaiso  invoice  be  paid  prior  to  that 
time,  we  shall  have  no  objection  to  give  you  one  month  from  the 
date  of  invoice  on  the  goods  for  Bio,  and  so  continue,  if  agreeable  to 
you,  to  carry  on  our  transactions. 

(Signed)       "  Gibson,  Obd  i  Co." 

Whilst  the  goods  remained  on  board  the  Kestrel,  Mr.  Alison,  a 
member  of  the  firm  of  Alison,  Cumberlege  &  Co.,  having  houses  at 
London  and  Valparaiso,  came  down  to  Liverpool,  and,  seeing  the 
goods,  ordered  them  to  be  re-landed,  for  the  purpose  of  having  them 
repacked  in  eight  cases,  instead  of  four.  Leech,  Harrison  &  Co. 
accordingly  re-landed  them,  and,  on  the  12th  of  April,  sent  the 
goods  to  the  defendants'  Manchester  *house ;  and,  on  the  same  [  *846  ] 
day,  sent  to  Brown  the  following  letter : 

"  Liverpool,  12th  April,  1844. 

**  We  duly  received  your  favour  of  the  1st  instant,  but  too  late  for 
us  to  ship  the  four  cases  <^  1  @  4  by  thei  Inca,  she  having 
previously  sailed.  At  Messrs.  Alison,  Cumberlege  &  Co.*s  request, 
we  have  now  sent  them  to  Messrs.  Gibson,  Ord  &  Co.  Manchester, 
to  be  re-packed,  of  which,  no  doubt,  they  have  informed  you ;  and 
we  presume  you  will  give  the  necessary  instructions  about  them,  as 
we  do  not  write  to  Messrs.  Gibson,  Ord  &  Co.  None  of  your  other 
goods  have  yet  come.  We  propose  to  ship  them  on  arrival  by  the 
Robert  IVliiteway,  to  sale  at  the  beginning  of  next  month. 

(Signed)       "  Leboh,  Harrison  &  Co." 

The  goods  arrived  at  Manchester  on  the  same  day ;  and,  on  the 
same  day,  the  defendants'  Manchester  house  wrote  to  Leech, 
Harrison  &  Co.  the  following  letter : 

''  Manchester,  12th  April,  1844. 

**  Four  cases  have  been  delivered  to  us  by  the  Bailway  Company, 
marked  ^  1  @  4 ;  and,  on  inquiry,  we  find  they  were  forwarded  by 
you.  Will  you  be  good  enough  to  say  what  we  are  to  do  with  them, 
or  whether  they  have  not  been  sent  to  us  in  error. 

(Signed)      "Gibson,  Ord  &  Co." 
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Valpt  To  this  Messrs.  Leech,  Harrison  &  Co.,  on  the  following  day, 

GIBSON,      replied  thus : 

"  LivBRPOOL,  18th  April,  1844. 

"  Messrs.  Gibson,  Ord  &  Co., — In  reply  to  your  favour  of  the  12th 

instant,  we  forwarded  four  cases  <^  1  @  4  to  you  by  order  of  Mr. 

[  •8*7  ]       Edward  Brown,  of  *Birmingham,  who,  no  doubt,  will  instruct  you 

respecting  them. 

(Signed)       "  Leech,  Harrison  &  Co.'* 

On  the  15th,  Brown  wrote  to  the  defendants'  Manchester  house 

the  following  letter : 

'*  Birmingham,  April  15th,  1844. 

''  Messrs.  Gibson,  Ord  &  Co., — Your  favour  of  the  10th  came  duly 

to  hand  :  and  I  am  perfectly  satisfied  with  your  proposal.      I  shall 

remit  you  for  the  Valparaiso  order  punctually  according  to  promise; 

but  I  shall  be  glad  to  know  in  the  meantime  what  may  be  the 

probable  amount  of  that  selected  by  Mr.  Miller  for  Bio.    I  have 

requested  Leech,  Harrison  &  Co.,  to  return  you  the  four  packages, 

in  order  that  they  may  be  converted  into  eight,  retaining  the 

proportions.     Thus,  the  first  package  will  have  two  black,  two  dark 

blue,  one  dahlia,  one  green.    As  I  was  merely  a  go-between,  this 

requirement  ought  to  have  been  furnished  to  me  in  the  outset. 

I  blame  my  correspondents'  agents  in  London  for  the  omission. 

I  hope,  however,  you  will  charge  for  the  additional  trouble. 

(Signed)       **  Edward  Brown." 

To  this  letter,  the  defendants  replied  on  the  17th,  as  follows  : 

''  Manchester,  17th  April,  1844. 
"  Edward  Brown,  Esq., — ^We  are  in  receipt  of  your  favour  of  the 
15th,  and  are  pleased  to  find  our  proposal  meets  your  approval. 
The  amount  of  the  goods  ordered  for  Bio  is  2,000L,  so  far  as  already 
packed,  and,  we  believe,  comprises  the  whole  of  your  order  through 
Mr.  Miller.  These  goods  are  ready  to  send  ofif  at  any  moment,  and, 
as  we  know  it  is  important  that  no  delay  should  take  place  in  their 
shipment,  we  should  be  pleased  if  you  could  make  some  arrangement 
[  *848  ]  with  ^Messrs.  Miller,  Mackay  &  Co.,  by  which  they  might  at  once 
be  forwarded.  This  we  throw  out  as  a  suggestion  for  your  con- 
sideration, having  heard  from  our  Leeds  friends  that  these  gentlemen 
are  pressing  for  the  goods,  fearing  that  they  may  arrive  too  late  for 
the  season.  The  four  cases  cloths  have  reached  us ;  and  we  are 
now  re-packing  them,  in  conformity  with  your  wishes. 

(Signed)      "  Gibson,  Ord  &  Co." 
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On  the  26th  of  April,  1844,  the  price  of  the  goods  became  payable       Valpy 
to  the  defendants.    On  and  before  that  day,  and  before  the  re-pack-      aiiwoN. 
ing  of  the  goods.  Brown  had  saspended  payment,  and  became 
insolvent,  of  which  the  defendants  then  heard. 

The  defendants  had  not  been  paid  the  price  of  the  goods,  or  any 
part  thereof,  nor  held,  or  ever  had,  any  security  for  such  payment. 
No  tender  had  ever  been  made  of  the  price  of  the  goods,  or  any  part 
thereof. 

The  goods  remained  in  possession  of  the  defendants  until  and  on 
the  10th  of  July,  1844,  when  a  sufficient  demand  was  made  by  the 
plaintiffs,  as  assignees,  from  the  defendants,  who  refused  to  give  up 
the  same ;  and  a  conversion  in  law  sufficient  for  the  purposes  of  the 
action,  was  admitted  to  have  taken  place. 

The  value  was  agreed  to  be  taken  at  77SL  198,  The  defendants 
contended  that  they  liad  a  right  to  retain  the  goods  from  the 
assignees  of  Brown. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defen- 
dants had  a  right  to  retain  the  goods.  If  the  Court  shall  be  of 
opinion  in  the  negative,  then  the  defendants  agree  that  judgment 
shall  be  entered  up  against  them  for  7782.  Ids.  damages :  and,  if 
the  Court  shall  be  of  a  different  opinion,  the  plaintiffs  agree  that  a 
judgment  of  nonsuit  shall  be  entered  against  them,  or  otherwise,  as 
the  Court  may  see  fit,  and  that  judgment  *shall  be  entered  accord-  [  *849  ] 
ingly ;  the  Court  to  be  at  liberty  to  draw  any  inference  of  fact  from 
the  circumstances  stated,  which  a  jury  ought  to  draw. 

The  case  was  argued  in  Trinity  Term  last,  before  Wilde,  Ch.  J., 
and  Coltman,  Maule,  and  Cresswell,  J  J.  (i). 

(1)  The  points  marked  for  argument  that  the  vendee,  by  his  agent,  haying 

were  as  follows :  exercised  his  right,  after  seeing  the 

For  the  plaintiffs,  "that  the  property  goods,  to  reject  them  in  their  then 

and  possession  of  the  goods  haying  state,   and    sent  them  back   to   the 

yested  absolutely  in  Brown,  the  defen-  yendor8,there  had  been  neither  deliyery 

dants  could  not  be  entitled  to  retain  nor  acceptance ;  that  the  goods  were 

them  after  they  were  sent  back  for  the  in  transit  when  the  yendee  stopped 

purpose  of  being  packed  in  eight  cases;  payment;    that  Valparaiso   was  the 

there  being  no  stoppage  in  transitu  place  of  destination,  and  the  agents  at 

made  by  the   defendants,  and   they  Liyerpool  were  only  agents  to  effect 

hayingnorightto  make  such  stoppage;  the  shipment  to  Valparaiso;  that,  in 

and  the  defendants  neither  having  any  legal  effect,  the  goods  never  left  the 

lien  after  delivery  by  them  under  the  vendors'  wai^dhouse,  the  vendee  having 

circumstances  stated,  nor  such  lien  (if  exercised  his  right  to  reject  them  in 

any)  revesting  after  receiving  the  goods  the  form  in  which  they  were  actually 

again  in  manner  stated."  sent  to  Liverpool,  and  to  return  them ; 

For  the  defendants,  "  that  the  right  that  the  defendants  had  a  lien  for  the 

of  property  never  passed  from  them ;  price ;  that  the  goods,  lawfully,  and 
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Valpt  Cowling  (with  whom  was  Martin),  for  the  plaintiffs: 

QIB80H.  The  property   in  the  goods  in  question  passed  by  the  sale,  to 

Brown.  They  were  sold  on  credit,  and  delivered  according  to  the 
directions  given  by  Brown.  The  tranaitua  was  at  an  end  as  soon 
as  the  goods  reached  the  hands  of  Leech,  Harrison  &  Co.,  the 
agents  of  Brown.  The  fact  that  the  defendants  knew  the  goods 
were  intended  for  Valparaiso  makes  no  difference :  for  the  purpose 
of  selection,  it  was  necessary  they  should  have  this  information. 

[  *S6o  ]      Brown  might,  if  he  ^pleased,  have  sold  them  at  Liverpool. 

(Cbbsswell,  J. :  Leech,  Harrison  &  Co.,  had  no  duty  to  perform 
towards  the  vendors,  as  to  forwarding  the  goods.) 

Certainly  not.  Dixon  v.  Baldwen  (i)  is  precisely  in  point 
[He    also    cited    Dodson    v.    Wentwoi'th  (2)   and     Wentworth    \. 

I  862  ]  Outhwaite  (8).]  The  transitus  was  at  an  end  when  the  goods  arrived 
at  Liverpool  and  were  put  on  board  the  Kestrel.  The  circumstance 
of  their  having  afterwards  been  landed,  at  the  desire  of  Alison,  who 
for  this  purpose  must  be  taken  to  have  been  the  agent  of  Brown, 
and  sent  to  the  defendants,  at  Manchester,  to  be  re-packed,  in 

[  '858  ]  no  ^respect  varies  the  rights  of  the  parties.  The  property  and 
possession  of  the  goods,  vested  absolutely  in  Brown  before  they 
were  re-delivered  to  the  defendants'  house  at  Manchester;  and 
such  re-delivery,  for  the  purpose  of  re-packing  the  goods,  clearly 
gave  the  defendants  no  new  rights. 

John  Henderson  (with  whom  was  Knowles),  for  the  defendants : 

The  property  in  the  goods  never  passed  to  the  bankrupt.  There 
was  no  contract  in  writing,  and  no  acceptance  of  the  goods,  within 
the  Statute  of  Frauds.  There  was  clearly  no  contract  until  the 
second  letter,  of  the  25th  of  March ;  and  in  that  the  final  terms 
are  expressly  left  open.  Where  a  contract  is  silent  as  to  price,  the 
law  will  imply  a  promise  to  pay  the  value ;  but  other  terms  cannot 
be  implied. 

(WiLDB,  Ch.  J. :  In  Hoadley  v.  Maclaine  (4),  it  was  held,  that,  in 
all  cases  of  executory  contracts  for  the  purchase  and  sale  of  goods, 

with  the  bankrupt's  assent,  were  in         (1)7  B.  B.  681  (5  East,  175). 

the  yendors'  possession  at  and  ever         (2)  61   B.  B.  764  (4  Man.   &    G. 

since  the  time  when  the  prioewaspay-  1080;  5  Soott,  N.  R  821). 

able;  and  that,  the  price  not  haying         (3)  62  B.  B  664  (10  M.  &  W.  436). 

been  paid  or  tendered,  trover  did  not         (4)  38  B.  B.  510  (10  Bing.  482 ;  4 

lie  at  the  suit  of  the  assignees.*'  Moo.  &  So.  340). 
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which  are  silent  as  to  price,  the  law  will  infer  that  the  parties  valpt 
intended  to  sell  and  to  buy  at  a  reasonable  price.  He  also  referred  oibson. 
to  Fragano  v.  Lang  (i).) 

That  is  so,  where  the  contract  is  executed  by  the  acceptance  of 
the  goods  ;  but  not  where  it  is  executory  only,  and  the  goods  still 
remain  in  the  possession,  or  under  the  control,  of  the  seller  :  Acebal 
V.  Levy  (2).  Besides,  here  the  price  was  not  left  to  legal  inference : 
it  was  to  be  adjusted  with  third  persons.  Nor  was  there  any 
acceptance.  Neither  the  carriers,  nor  Leech,  Harrison  &  Co.,  nor 
the  captain  of  the  Kestrel,  were  agents  to  bind  Brown  in  this 
respect. 

(Cresswbll,  J. :  Suppose  the  Kestrel  had  sailed  with  the  goods 
on  board,  at  what  period  would  there  have  been  an  acceptance  ?) 

On  the  arrival  of  the  goods  at  their  ultimate  destination — 
Valparaiso. 

(Maulb,  J. :  *  Suppose  Brown  had  looked  at  the  goods  on  their      [  *®5*  ] 
arrival  at  Liverpool,  and  had  approved  of  them,  but  had  required 
them  to  be  dififerently  packed,  would  that  have  amounted  to  an 
acceptance  ?) 

That  assumes  a  totally  different  state  of  facts.  No  doubt.  Brown 
might  have  rejected  the  goods  after  they  had  been  re-packed,  and 
sent  back  to  Liverpool. 

(Maulb,  J.:  I  am  by  no  means  prepared  to  assent  to  that. 
Brown,  or  his  agent,  had  no  right  to  deal  with  the  goods  at  all, 
unless  he  accepted  them.  Ordering  them  to  be  re-packed,  amounts 
to  an  acceptance. 

WiLDB,  Oh.  J. :  Suppose  the  goods  had  been  sent  to  another 
packer  to  be  re-packed  ?) 

It  may  be  conceded,  that,  if  they  had  been  sent  by  Brown  to  a  third 
person  to  be  re-packed,  that  would  have  been  an  exercise  of  owner- 
ship. The  delivery  on  board  the  Kestrel  clearly  was  no  acceptance. 
Brown  never  interfered.  [He  cited  Hanson  v.  Armitage  (3)  and 
Howe  V.  Palmer  (4).] 

(1)  28  B.  B.  226  (4  B.  &  0.  219;  6      Moo.  &  So.  217). 

Dowl.  &  By.  283).  (3)  24  B.  B.  478  (6  B.  &  Aid.  557). 

(2)  38  B.  B.  469  (10  Bing.  376;  4  (4)  3  B.  &  Aid.  321. 
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Valpt  Neither  Brown  nor  his  assignees  had  sach  a  right  of  property 

GIB80X.  ^^^  possession  as  to  enable  them  to  maintain  trover,  without  first 
paying  or  tendering  the  price  of  the  goods.  [He  cited  Bloxam  v. 
Sanders  (i),  MUes  v.  Gorton  (2),  WUmslmrst  v.  Bowker  (8),  Coates  v. 
[  860  ]  RaUton  (4),  and  Rowe  v.  Pickford  (6).]  Admitting  that  the  property 
in  the  goods  passed  to  the  bankrupt  under  the  contract,  the  right 
of  possession  did  not  attach,  but  remained  in  the  unpaid 
vendors,  the  goods  never  having  reached  their  place  of  ulterior 
destination. 

(Maulb,  J. :  The  letter  of  the  25th  of  March,  addressed  by  the 
defendants  to  Leech,  Harrison  &  Co.,  advising  them  of  the  trans- 
mission of  the  parcel  containing  the  pattern-cards,  and  requesting 
them  to ''  see  that  the  same  is  put  on  board  with  the  goods,  and 
properly  directed,  as  Mr.  Brown  may  direct  the  same  to  be 
shipped,"  seems  to  bring  the  case  very  much  within  Dixon  v. 
Baldwen,) 

That  letter  is  not  inconsistent  with  the  first  instructions  given  to 
the  defendants,  viz.  to  ship  the  goods  for  Valparaiso.  The  destina- 
tion of  the  goods  remained  the  same,  though  they  were  subject  to 
[  ^^1  ]  Brown*8  direction  as  to  the  mode  of  shipment:  *  *  He  also 
referred  to  2'ooke  v.  Jlollingtvorth  (6)  and  Hanson  v.  Meyer  (7). 

Cowling,  in  reply : 

The  contract  was  complete,  and  the  goods  accepted,  the  moment 
the  bankrupt  had,  by  his  agent,  done  an  act  that  put  an  end  to  his 
right  to  reject  the  goods.  The  time  of  credit  was  agreed  on :  it 
expired  on  the  26th  of  April.  If  the  defendants  could  not  have 
stopped  the  goods  in  transitu  at  Liverpool,  the  mere  fact  of  their 
coming  into  their  possession  for  the  purpose  of  being  re-packed, 
clearly  gave  them  no  additional  right.     ♦    ♦     * 

(WiLDB,  Gh.  J. :  If  goods  are  sold  on  credit,  and  the  vendee 
becomes  bankrupt  before  payment,  his  assignees  cannot  take  the 
goods.) 

Here,  there  was  an  absolute  delivery.    There  was  nothing  upon 

(1)  28  R.  B.  519  (4  B.  ft  0.  941 ;  7      Dowl.  ft  By.  593). 

Dowl.  &  By.  396).  (5)  19  B.  B.  466  (8  Taunt.  83). 

(2)  39  B.  B.  820  (2  Cr.  ft  M.  504).  (6)  2  B.  B.  573  (5  T.  B.  215). 

(3)  66  B.  B.  806  (7  Man.  &  G.  882).  (7)  8  B.  B.  572  (6  East,  614 ;  2  JT.  P. 

(4)  30  B.  B.  585  (6  B.  ft  0.  422;  9  Smith,  670). 
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which  a  lien  could  attach,  after  the  goods  were  put  on  board  the       Valpy 
Kestrel,  or  after  they  were  received  by  ♦Brown's  agents.     *     ♦     *        oibtoh. 

Cur.  adv.  vult.  I 'S^*  ] 

WiiiDE,  Gh.  J.,  now  delivered  the  judgment  of  the  Court  : 

In  this  case  a  verdict  was  found  for  the  plaintififs,  for  778Z.  199., 
subject  to  a  special  case ;  and  it  was  agreed  that  the  Court  should 
be  at  liberty  to  draw  any  inference  of  fact  from  the  circumstances 
stated,  which  a  jury  ought  to  draw.  The  action  was  in  trover,  by 
the  plaintiffs,  as  assignees  of  Edward  Brown,  a  bankrupt,  stating, 
in  two  counts,  conversions  by  the  defendants  before  and  after  the 
bankruptcy.  The  defendants  pleaded  Not  guilty,  and  denied  the 
possession  of  the  bankrupt  and  of  the  plaintififs.  It  appears  from 
the  special  case,  that  the  bankrupt  was  a  merchant  at  Birmingham, 
and  the  defendants,  commission  agents  having  offices  at  Manchester 
and  Leeds.  The  goods  in  question  were  ordered  by  Brown  of  the 
defendants,  and  were  sent  by  them  on  the  20th  of  March,  1844,  to 
Leech,  Harrison  &  Co.,  who  were  shipping  agents  at  Liverpool, 
employed  by  Brown  to  receive  and  forward  the  goods  to  Valparaiso ; 
and,  on  the  same  day,  the  defendants  wrote  to  Leech,  Harrison  & 
Co.,  a  letter,  in  which  they  say — "  We  have  forwarded  a  parcel  to 
your  address,  per  Pickford  &  Co.,  carriers,  which  contains  the 
pattern-cards  of  ♦four  cases  sent  by  them  this  evening,  marked,  &c.,  [  *863  ] 
for  shipment  to  Valparaiso.  You  will  please  to  see  that  the  same 
is  put  on  board  with  the  goods,  and  properly  directed,  as  Mr. 
Brown  of  Birmingham  may  direct  the  same  to  be  shipped."  On 
the  4th  of  April,  Leech,  Harrison  &  Co.,  loaded  the  goods  on  board 
the  Kestrel,  a  vessel  bound  for  Valparaiso,  informing  the  ship 
owners  that  it  was  likely  they  would  have  to  be  re-landed,  and 
requesthig  them  to  have  them  kept  at  hand,  till  they  should  have 
an  answer  from  their  correspondents.  Whilst  the  goods  remained 
on  board  the  Kestrel,  Mr.  Alison,  a  member  of  the  firm  of  Alison, 
Gumberlege  &  Co.,  having  houses  at  London  and  Valparaiso,  came 
down  to  Liverpool,  and,  seeing  the  goods,  ordered  them  to  be 
re-landed  for  the  purpose  of  having  them  re-packed  in  eight  cases 
instead  of  four.  Leech,  Harrison  &  Co.  accordingly  re-landed  them 
on  the  12th  of  April,  sent  them  to  the  defendants  at  Manchester, 
and,  on  the  same  day,  wrote  to  Brown  to  inform  him  of  what  they 
had  done  with  the  goods  by  Mr.  Alison's  orders ;  adding,  "  We 
presume  you  will  give  the  necessary  instructions  about  them,  as  we 
do  not  write  to  Messrs.  Gibson  &  Co."     On  the  same  day,  the  goods 
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Valpy  arrived  at  Mancfaester;  and  the  defendants  wrote  to  Leech, 
Gibbon.  Harrison  &  Co.,  inquiring  whether  they  had  not  been  sent  in  error, 
and  requesting  them  to  say  what  they  were  to  do  with  them.  On 
the  18th,  Leech,  Harrison  &  Co.  wrote,  in  answer,  that  the  goods 
were  forwarded  by  order  of  Brown,  who  would  instruct  the  defen- 
dants respecting  them.  On  the  26th  of  April,  the  price  of  the  goods 
became  payable  to  the  defendants.  On  and  before  that  day,  and 
before  the  re-packing  of  the  goods.  Brown  had  suspended  pa3nQQent, 
and  become  insolvent,  of  which  the  defendants  then  heard.  The 
case  then  states  that  sufficient  conversion  to  maintain  the  action,  is 
admitted. 

Under  these  circumstances,  the  question  is,  whether  the  defendants 
had  a  right  to  retain  the  goods. 
[  864  ]  It  was  contended,  on  the  argument,  that  the  defendants  had  such 

right,  as  unpaid  vendors  in  actual  possession  of  the  goods  sold,  the 
vendee  being  insolvent;  or  in  respect  of  a  right  of  stoppage  in 
transitu.  It  was  also  contended,  that,  the  terms  of  payment  for 
the  goods  not  having  been  definitively  settled,  there  was  no  complete 
contract,  and  that  there  had  not  been  a  binding  acceptance  of  the 
goods. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  property 
and  possession  of  the  goods  had  vested  absolutely  in  Brown,  the 
vendee,  before  they  were  re-delivered  to  the  defendants  at 
Manchester;  and  that  the  re-delivery  gave  no  new  right  to  the 
defendants. 

We  are  of  opinion  that  the  view  of  the  case  taken  on  the  part  of 
the  plaintiffs  is  the  correct  one.  With  regard  to  the  terms  of  the 
contract  not  having  been  completely  agreed  upon,  it  appears  that 
the  price  was  agreed  on,  but  that  the  mode  and  time  of  payment 
were  not  at  first  specified.  But  the  omission  of  the  particular  mode 
or  time  of  payment,  or  even  of  the  price  itself,  does  not  necessarily 
invalidate  a  contract  of  sale.  Gdods  may  be  sold,  and  frequently 
are  sold,  when  it  is  the  intention  of  the  parties  to  bind  themselves 
by  a  contract  which  does  not  specify  the  price  or  the  mode  of  pay- 
ment, leaving  them  to  be  settled  by  some  future  agreement,  or  to  be 
determined  by  what  is  reasonable  under  the  circumstances.  And 
we  think  the  evidence  in  this  case  shows  that  the  parties  intended 
to  bind  themselves  by  a  contract  of  sale  at  the  specified  prices, 
leaving  the  mode  of  payment  unexpressed,  and  to  be  determined  by 
what  was  reasonable,  or  what  should  be  agreed  between  them :  so 
that,  if  the  mode  of  payment  had  not  been  agreed  on,  the  agreement 
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of  sale  would  be  binding  and  complete.    But,  as  the  case  states,       Valpt 
that,  on  the  26th  of  April,  the  price  of  the  goods  became  payable  to      Gibson. 
the  defendants,  the  inference  is,  that,  before  that  day,  the  mode  of 
payment,   about   which   very   little  *difference   appears   to  have      f  ^^^  ] 
existed,  had   been  settled  by  agreement ;    so   that   the  .contract, 
even  if  conditional  at  first,  had  become  absolute. 

With  regard  to  the  right  of  stoppage  in  trarmtu^  it  appears  to  us, 
that,  though  the  defendants  knew  the^  goods  were  to  be  sent  to 
Valparaiso,  and  so  informed  Leech,  Harrison  &  Co.,  when  they 
forwarded  them  to  Liverpool,  yet  that  Leech,  Harrison  &  Co.,  could 
not,  simply  on  that  information,  forward  the  goods  to  Valparaiso, 
but  that  they  held  them  subject  to  such  orders  as  Brown  might  give 
as  to  forwarding  them  to  Valparaiso,  or  elsewhere ;  and  the  transitus 
was  consequently  at  an  end  as  soon  as  the  goods  came  to  the  hands 
of  Leech,  Harrison  &  Co.  But,  when  Leech,  Harrison  &  Co.,  by 
the  order  of  Brown,  re-landed  the  goods ;  and,  by  the  order  of 
Alison  (who  must  be  taken  to  have  acted  under  the  authority  of 
Brown),  sent  them  to  the  defendants  to  be  re-packed,  the  possession 
of  the  goods,  as  well  as  the  property,  vested  in  Brown,  who,  in 
causing  them  to  be  re-landed  and  sent  to  the  defendants,  dealt  with 
the  goods  as  owner ;  and  this  would  certainly  put  an  end  to  the 
transitus,  even  if  it  had  not  been  determined,  as  we  think  it  was,  by 
the  original  delivery  to  Leech,  Harrison  &  Co. 

The  right  which  it  was  contended  the  defendants  had,  as  vendors 
in  the  actual  and  lawful  possession  of  the  goods,  on  the  insolvency 
of  the  vendee,  cannot,  we  think,  be  sustained.  The  goods  being 
sold  on  credit,  and  the  complete  property  and  possession  having 
vested  in  Brown,  they  became  his  absolutely,  without  any  lien  or 
right  of  the  vendors  attaching  to  them,  any  more  than  on  any  other 
property  of  Brown;  and  their  delivery  to  the  defendants  to  be 
re-packed,  could  not  have  the  effect  of  creating  a  lien  for  the  price, 
without  an  agreement  to  that  effect.  We  therefore  think  there  must 
be  judgment  for  the  plaintiffs. 

Judgment  f<yi'  the  plaintiffs. 
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1847.  PRYCE  V.  BELCHER  (1). 

'^^'  (4  0.  B.  866—884;  S.  0.  16  L.  J.  C.  P.  264 ;  11  Jur.  675.) 

[  ^^^  ]  In  case  against  a  returning  officer  for  refusing  to  admit  the  plaintiffs 

yote  at  an  election  of  a  borough  member. 

Held,  that,  though  the  defendant,  in  refusing  to  admit  the  vote  of  the 
plaintiff,  had  mistaken  his  duty  as  returning  officer,  and  had  acted  in 
contravention  of  the  82nd  section  of  the  6  &  7  Vict.  o.  18,  and  may  have 
thereby  subjected  himself  to  a  criminal  prosecution  for  the  breach  of  a 
public  duty,  yet  that  the  rejection  of  the  vote  could  not  be  made  the  ground 
of  a  civil  action  at  the  suit  9f  the  person  rejected,  that  person  having,  in 
fact,  become  disqualified  to  vote,  by  reason  of  non-residence. 

Case,  against  the  mayor  of  the  borough  of  Abingdon,  for  refusing 

to  admit  the  plaintiff  to  give  his  vote  at  an  election  of  a  Member 

[  'se?  ]       of    Parliament  for  that   borough,   *for    wrongfully  entering  his 

name    as    a    "vote    tendered/*   and    for    wrongfully    holding    a 

scrutiny.     *     ♦     * 

Plea,  Not  guilty  "  by  statute." 

The  cause  was  tried  before  Maule,  J.,  at  the  Berks  Summer 
Assizes  in  1846.    The  facts  were  as  follows: 

The  name  of  the  plaintiff  being  on  the  register  as  a  person 
entitled  to  vote  in  the  election  of  a  Member  for  the  borough  of 
Abingdon,  he  appeared  at  the  place  of  election,  and  tendered  his 
vote  for  General  Caulfield,  and  offered  to  answer  the  questions,  and 
to  take  the  oath,  authorised  to  be  put  and  administered  to  voters, 
by  the  Slst  section  of  the  6  &  7  Vict.  c.  18  (2).     It  being,  however, 

(1)  See  S,  C.  71  B.  E.  274,  and  note  or,  for  the  city,  or  borough,  of , 

tbereon. — J.  G.  P.  as  the  case  may  be)  P 

(2)  Which  enacted,  **that,  in  all  '*'2.  Have  you  already  voted,  either 
elections  whatever  of  a  Member  or  here  or  elsewhere,  at  this  election  for 
Members  to  serve  in  Parliament  for  the  county  of ,  (or,  for  the 

[  •868,  n,  1     any  county,  riding,  parts,  or  diyision      riding,  parts,  or division  ♦of  the 

of  a  county,  or  for  any  city  or  borough,      county  of  ,  or,  for  the  city,  or 

in  England  or  Wales,  or  the  town  of      borough,  of  ,   as  the  case  may 

Berwick-upon-Tweed,  no  inquiry  shall  be)  ? ' 

be  permitted,  at  the  time  of  polling,  *'  And,  if  any  person  shall  wilfully 

as  to  the  right  of  any  person  to  vojbe,  make  a  false  answer  to  either  of  the 

except  only  as  follows  (that  is  to  say),  questions  aforesaid,  he  shall  be  deemed 

that  the  returning  officer  or  his  respec-  guilty  of  a  misdemeanor,  and   shall 

tive  deputy  shall,  if  required  on  behalf  and  may  be  indicted,  and  punished 

of  any  candidate,  put  to  any  voter,  at  accordingly ;  and  the  returning-officer, 

the  time  of  his  tendering  his  vote,  and  or  his  deputy,  or  a  Commissioner  or 

not  afterwards,  the  folio  wing  questions.  Commissioners  to  be  for  that  purp4»8e 

or  either  of  them  :  by  law  appointed,  shall,  if  required  on 

<*  M.  Are  you  the  same  person  whose  behalf  of  any  candidate  at  the  time 

name  appears  as  A.  B.  on  the  register  aforesaid,  administer  an  oath  to  any 

of  voters  now  in  force  for  the  county  voter  in  the  following  form : 

of (or,  for  the riding,  parts,  **  *  You  do  swear  (or,  affirm,  as  the 

or division  of  the  county  of ,  case  may  be)  that  you  are  the  same 
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*proved  before  the  defendant,  who  was  mayor  and  retuming-ofl5cer       Pbtcb 
of  the  borough,  that  the  plaintiff  had  ceased  to  reside  within  the     bsloher. 
borough,  and  that,  at  the  time  of  tendering  his  vote,  he  permanently       [  •868  ] 
resided,  with  his  family,  at  the  distance  of  more  than  seven  miles 
therefrom,  viz.  at  Gravesend,  his  vote  was  rejected,  and  his  name 
entered  in  the  poll-books  as  a  vote  tendered. 

On  the  part  of  the  plaintiff,  it  was  insisted,  that,  although  the 
plaintiff  had  no  legal  right  to  vote,  the  defendant  was  clearly  guilty 
of  a  wilful  violation  of  his  duty,  in  taking  upon  himself,  in  defiance 
of  the  82nd  section  of  the  Act(i),  to  hold  a  scrutiny;  and,  conse- 
quently, *that  he  was  liable  to  an  action  at  the  suit  of  the  party  [  *869  ] 
whose  right  he  had  so  illegally  obstructed. 

For  the  defendant,  it  was  submitted  that  the  defendant  was  not 
liable,  in  the  absence  of  evidence  that  he  had  been  actuated  by 
malicious  and  corrupt  motives. 

The  learned  Judge  told  the  jury  that  the  rejection  of  the  plain- 
tiff's vote  was  in  a  certain  sense'wilful ;  that  is,  done  intentionally ; 
but  that  the  question  for  them  was,  whether  the  defendant  had  acted 
maliciously,  or  merely  under  a  misapprehension  of  his  duty  as 
returning-officer. 

The  jury  found  that  the  plaintiff  had  no  right  to  vote,  and 

negatived  malice  in  the  defendant:    and   a   verdict  Was,  by  the 

direction  of  the  Judge,  entered  for  the  defendant,  with  leave  to 

the  plaintiff  to  move  to  enter  a  verdict  with  nominal  damages,  in 

person  whose  name  appears  as  A.  B.  reject   any    vote    tendered   at    such 

on  the  register  of  voters  now  in  force  election  by  any  person  whose  name 

for  the  county  of ,  (or,  for  the  shall  be  upon  the  register  of  voters  in 

riding,  parts,  or  division  of  force  for  the  time  being,   except  by 

the  coimty  of ,  or,  for  the  city,  or  reason  of  its  appearing  to  the  return- 
borough,  of ,  as  the  case  may  be),  ing  officer,  or  his  deputy,  upon  putting 

and  that  you  have  not  before  voted,  such  questions  as  aforesaid,  or  either 

either  here  or  elsewhere,  at  the  present  of  them,  that  the  person  so  claiming 

election  for  the  county  of  ,  (or,  the  vote  is  not  the  same  person  whose 

for  the  riding,   parts,   or  name  appears  on    such    register    as 

division  of  the  county  of ,  or,  for  aforesaid,  or  that  had  previously  voted 

the  city,  or  borough  of  ,  as  the  at  the  same  election,  or  except  ♦by     [  *869,  n,  ] 

case  may  be).    So  help  you  God.' "  reason  of  such    person   refusing    to 

(1)  Which  enacted,  *'  that,  save  as  answer  the  said  questions,  or  either  of 

aforesaid  (s.  81),  it  shall  not  be  lawful  them,  or  to  take  the  said  oath,  or  make 

to  require  any  voter  at  any  election  the  said  affirmation,  or  to  take  or  make 

whatever  of  a  Member  or  Members  to  the  oath  or  affirmation  against  bribery: 

serve  in  Parliament,  to  take  any  oath  and  no  scrutiny    shall  hereafter  he 

or  affirmation,  either  in  proo    of  his  allowed  by  or  before  any  return iug- 

freehold,  or  of  his  residence,  age,  or  officer,  with  regard  to  any  vote  given 

other  qualification   or  right  to  vote,  or  tendered  at  any  such  election,  any 

any  law  or  statute,  local  or  general,  to  law,  statute,  or  usage  to  the  contrary 

the  contrary  notwithstanding ;  nor  to  notwithstanding." 
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Pbtoe       case  the  Court  should  be  of  opinion  that  the  action  was  maintainable, 
Bblohbb.     notwithstanding  the  absence  of  malice. 

IVhateley,  in  Michaelmas  Term  last,  accordingly  obtained 
a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  with  40«. 
damages.    *    ♦    * 

[  870  ]  Talfotvrd,  Serjt.,  and  Maynard,  in  Trinity  Term  last,  showed 

cause : 

There  is  no  doubt  that  the  defendant  erred  in  rejecting  the  plain- 
[  871  ]  tiff's  vote.  *  *  But  the  question  is,  whether  the  plaintiff  can 
maintain  this  action  withput  showing,  in  the  language  of  his 
declaration,  that  he  was  entitled  to  vote,  and  that  his  right  was 
maliciously  obstructed  by  the  defendant, — both  of  which  the  jury 
[875]  i){^ve  negatived.  *  *  It  was  an  essential  averment  in  this 
declaration,  that  the  plaintiff  was  entitled  to  vote  in  the  election 
in  question  :  and  that  the  jury  have  negatived. 

(Maulb,  J. :  Suppose  this  plaintiff  had  been  imprisoned  by  a 
wrong-doer,  per  quod  he  was  prevented  from  voting  at  the  election, 
could  he  in  that  case  have  maintained  an  action  in  respect  of  the 
special  damage  ?) 

Clearly  not.  The  voter  sustains  no  injury.  Not  only  was  there 
no  legal  right,  but  the  act  of  voting  would  have  been,  on  the 
part  of  the  plaintiff,  an  express  contravention  of  the  provisions  of 
the  Act.     ♦    *    * 

[  ^76  ]  Whateley,  Kinglake,  Serjt.,  and  Phipson,  in  support  of   the 

rule: 

Formerly,  the  returning-officer  had  duties  of  a  judicial  as  well  as 
[  878  ]  of  a  ministerial  character,  to  perform.  *  *  Since  the  passing  of 
the  Beform  and  Begistration  Acts,  the  returning-officer  is  no  longer 
a  judicial,  but  a  mere  ministerial  officer.  It  is  his  duty  to  record 
[  *879  ]  the  vote,  on  the  voter  answering  the  *two  questions  prescribed  by 
sect.  81  of  the  latter  Act ;  the  one  in  the  affirmative,  and  the  other 
in  the  negative;  even  though  such  answers  be  false  to  his  own 
knowledge. 

(Cresswell,  J. :  There  may  be  a  duty  to  perform  with  respect  to 
others,  but  not  a  duty  to  be  performed  to  the  party  who  tenders  his 
vote.) 
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*    ♦    This  being  the  ordinary  case    of    a    ministerial    officer,       Pbtor 
departing  from  a  plain  and  strict  duty  imposed  by  Act  of  Parlia-     bblohbr. 
menty  the  question  of  express  malice  does  not  arise.  [  8so  ] 

The  allegation  in  the  declaration  that  the  plaintiff  was  entitled 
to  have  his  vote  recorded  at  the  election,  does  not  necessarily  import 
that  he  had  an  absolute  and  indefeasible  right  to  vote.  *  *  As 
against  the  present  defendant,  the  declaration  conclusively  shows 
that  the  plaintiff  was  a  person  entitled  to  *vote.  The  declaration  [  *68i  ] 
necessarily  alleges  the  defendant  to  have  acted  maliciously :  Saxon 
V.  CasUe  (i). 

Cur,  adv.  vvlL 

GoLTMAN,  J.,  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  against  the  retuming-officer  of  the  borough 
of  Abingdon,  for  refusing  to  admit  the  plaintiff  to  give  his  vote  at  an 
election  of  a  Member  of  Parliament  for  the  borough. 

The  plaintiff's  name  had  been  regularly  placed  on  the  register  of 
voters  for  the  borough  ;  but  he  had  ceased  to  reside  there,  and,  at 
the  time  of  the  election,  he  resided  with  his  family  at  Gravesend. 
He,  however,  tendered  himself  to  give  his  vote  at  the  election, 
insisting  that,  on  his  answering  satisfactorily  the  questions  which 
the  retuming-officer  was  authorised  to  put  to  him,  and  taking,  if 
required,  the  oath  authorised  to  be  administered  to  a  voter  at  an 
election  of  a  Member  of  Parliament,  he  was  entitled  to  have  his 
name  placed  on  the  poll,  and  entered  upon  the  final  close  of  the 
poll.  The  returning-officer,  however,  rejected  the  vote;  and  for 
this  rejection  the  action  was  brought. 

Upon  the  trial,  the  jury,  having  declared  themselves  satisfied 
that  the  plaintiff  was  not  entitled  to  vote,  and  that  the  defendant 
was  not  actuated  by  any  malicious  motive,  though  the  act  of 
rejecting  the  vote  was  wilful,  found  a  verdict,  by  the  direction  of 
the  Judge,  for  the  defendant.  But  leave  was  reserved  to  the 
plaintiff  to  have  a  verdict  entered  for  him  for  40«.,  if  the  Court 
should  be  of  opinion,  that,  on  the  facts  proved,  in  the  absence  of 
malice,  the  action  was  maintainable. 

A  rule  nisi  having  been  granted,  in  conformity  with  the  leave 
reserved,  it  was  contended,  on  behalf  of  the  ^plaintiff,  that,  as  the      L  *^'^  ] 
provisions  of  the  statute  6  &  7  Vict.  c.  18,  s.  82,  are  express,  that 
it  shall  not  be  lawful  to  reject  any  vote  tendered  at  any  election  of 
a  Member  to  serve  in  Parliament  by  any  person  whose  name  shall 

(1)  6  Ad.  &  El.  652. 
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Pbtor  be  on  the  register  of  voters  in  force  for  the  time  being,  except  by 
BBr^HER,  reason  of  its  appearing  to  the  returning-officer,  upon  patting  the 
questions  mentioned  in  the  statute,  that  the  person  so  claiming  to 
vote  is  not  the  same  person  whose  name  appears  on  such  register, 
or  that  he  has  previously  voted  at  the  same  election,  or  except  by 
reason  of  such  person  refusing  to  answer  the  said  questions,  or 
either  of  them,  or  to  take  the  said  oath,  or  make  the  said  affirma- 
tion, or  to  take  or  make  the  oath  or  affirmation  against  bribery,  it 
was  therefore  a  clear  violation  of  duty  by  the  retuming-officer  to 
reject  the  vote ;  and  that  such  an  act  was  an  injury  to  the  voter's 
right,  and  a  damage  to  him,  for  which  an  action  lay,  on  the 
principles  established  by  the  cases  of  Ashby  v.  White  (i),  and 
Clifton  V.  Hooper  (2).  The  dictum  of  Lord  Dbnhan  in  the  latter  of 
those  cases  was  particularly  relied  on,  where  it  was  said,  that,  when 
the  clear  right  of  a  party  is  invaded  in  consequence  of  another's 
breach  of  duty,  he  must  be  entitled  to  an  action  against  that  party 
for  some  amount. 

On  the  part  of  the  defendant,  the  79th  section  of  the  same  statute 
was  relied  on,  by  which  it  is  provided  that  no  person  shall  be 
entitled  to  vote  at  any  future  election  for  a  Member  to  serve  in 
Parliament  for  any  borough,  unless  he  shall  ever  since  the  Slat  of 
July  in  the  year  in  which  his  name  was  inserted  in  the  register 
of  voters  then  in  force,  have  resided,  and,  at  the  time  of  voting, 
shall  continue  to  reside,  within'the  borough,  or  within  the  distance 
thereof  required  by  the  Act  to  entitle  him  to  be  registered ;  and  it 
[  *888  ]  was  contended  that  the  plaintifif,  *in  seeking  to  vote,  contrary  to 
the  express  provisions  of  the  Act  of  Parliament,  was  himself 
endeavouring  to  commit  a  misdemeanor,  for  which  he  might  be 
criminally  responsible. 

It  was  not  denied,  that  the  returning-officer,  in  refusing  to  admit 
the  vote,  had  mistaken  his  duty,  and  acted  in  contravention  of  the 
82nd  section  of  the  Act,  and  might  have  subjected  himself  to  a 
criminal  prosecution  for  the  breach  of  a  public  duty :  but  it  was 
insisted  that  the  rejection  of  the  vote,  under  these  circumstances, 
could  not  be  made  the  ground  of  a  civil  action  at  the  suit  of  the 
person  rejected. 

It  appears  to  us  that  this  view  of  the  case  is  correct.    The  object 
of  the  statutes  2  Will.  lY.  c.  46,  and  6  &  7  Vict.  c.  18,  in  limiting 
the  questions  that  should  be  put  to  a  voter,  appears  to  be,  to  pre- 
vent a  waste  of  time,  by  going  into  intricate  questions  of  law  or 
(1)  2  Ld.  Bay.  964.  (2)  6  Q.  B.  468. 
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fact,  so  that  all  who  were  entitled  to  vote  might  have  the  opportunity       Pbtos 
of  doing  80  within  the  limited  time  now  allowed  for  the  purpose.  bslohbr. 

This  restricting  of  the  inquiry  to  two  simple  questions,  though 
highly  convenient  with  reference  to  the  general  conduct  of  an 
election,  was  incidentally  attended  with  this  inconvenience,  that  it 
put  it  in  the  power  of  parties  who  were  not  entitled  to  vote,  to  have 
their  names  put  upon  the  poll,  and  thereby  to  influence  the 
election. 

But  it  appears  to  us,  that,  although  a  party  in  the  situation  of 
the  plaintiff,  has  the  power  in  this  way  to  compel  the  returning- 
officer,  under  the  apprehension  of  a  prosecution,  to  put  his  name 
upon  the  poll,  he  has  not  the  right  to  do  so ;  that,  in  doing  so,  he 
is  acting  in  direct  contravention  of  the  Act  of  Parliament,  the  terms 
of  which  are  express,  that  he  shall  not  be  entitled  to  vote;  and 
that  the  rejection  of  his  vote  cannot  amount  to  a*  violation  of  any 
thing  which  the  law  can  consider  as  his  right. 

The  foundation  of  the  plaintiff's  action  is,  the  injury  to  his  right;        [  884  ] 
but  we  are  of  opinion,  for  the  reason  above  given,  that  he  has  no 
right,  and,  consequently,  that  he  has  suffered  no  injury.     The 
rule,  therefore,  for  entering  a  verdict  for  the  plaintiff,  must  be 
discharged. 

This  is  to  be  considered  as  the  judgment  of  my  brothers  Maule 
and  Grbbswell  and  myself,  the  Lord  Chief  Justice  having  been 
counsel  in  the  casef  and  declining  to  interfere. 

Ride  discharged. 

KING  V.  NORMAN.  i847. 

(4  0.  B.  884—898;  S.  C.  17  L.  J.  C.  P.  23  ;  11  Jur.  824.)  '^^y  ^' 

In  debt,  by  A.  against  B.  on  a  bond  entered  into  jointly  and  seyeraUy  by  [  884  ] 
B.  and  0.  to  A.,  in  the  penal  sum  of  5,000/.,  the  condition  (set  out  on  oyer) 
after  reciting  that  C.  had  been  appointed  coUector  of  taxee,  and  that  A.  had 
consented  to  become  one  of  his  sureties,  was  stated  to  be  that  B.  and  C. 
should  keep  harmless  and  indemnify  A.  from  and  against  all  costs,  charges, 
&c.,  which  he  should  incur  in  consequence  of  his  becoming  such  surety. 
B.  pleaded,  that  A.  had  not,  at  any  time  since  the  making  of  the  bond, 
been  in  anywise  damnified  by  reason  or  means  of  any  matter,  cause,  or 
thing  in  the  condition  mentioned.  To  this  plea  A.  replied,  that  C.  con- 
tinued collector  until,  &c.  ;  that,  during  the  said  time  that  C.  continued 
such  collector,  and  after  the  making  of  the  bond,  &c.,  there  came  to  the 
hands  of  0.,  as  such  coUector,  **  divers  large  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  exceeding  500/.,  to  wit,  2,006/.  7«.  lOd. ; 
and  that  0.  did  not  pay  over  the  same,  or  any  part  thereof  to  the  Beoeiver- 
(}eneral;  and  A.,  for  assigning  a  breach  of  the  condition  of  the  bond,  said, 
that,  by  reason  of  such  default,  he  was  called  upon  by  the  Beceiver-Qeneral, 
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Kino  and  forced  and  compelled  to  pay,  and  did  pay  to  the  BeoeiTeT-GtoneTal  a 

«•  large  sum  of  money,  to  wit,  500Z.,  parcel  of  the  inoneye  so  received  by  C. 

Norman.  3^  ^^^^  collector,  &c. 

Held,  that  the  mere  production  of  a  judgment  signed  against  A.,  under 
a  Judge*8  order,  for  5002.,  at  the  suit  of  the  Beoeiver-Gfeneral,  was  not 
evidence  of  the  amount  of  the  damage  sustained  by  A.  in  consequence  of 
his  suretyship. 

Debt  upon  a  bond,  in  the  penal  sum  of  5,0002.,  bearing  date  the 
3rd  of  October,  1846. 

[The  nature  of  the  pleadings  and  the  evidence  and  proceedings  at 
the  trial  are  sufficiently  set  out  in  the  judgment  of  the  Coubt.  The 
counsel  engaged  were  Montagu  Chambers  and  Peacock  for  the 
plaintiff,  and  ChanneU,  Serjt.  and  Lvsh  for  the  defendant] 

1 898  ]        CoLTMAN,  J.,  now  (i)  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  debt  brought  by  King  against  Norman,  on 
a  bond  bearing  date  the  8rd  of  October,  1845.  The  bond  was  set 
out  on  oyeVf  and  was  a  bond  entered  into  jointly  and  severally  by 
one  David  Strachan  and  the  defendant  Norman,  to  the  plaintiff 
King,  in  the  penal  sum  of  5,0002.  The  condition  was  also  set  out 
on  oyer,  and  recited  that  Strachan  had  been  appointed  collector  of 
land,  assessed,  and  property  taxes,  and  that  King  had  consented  to 
become  one  of  the  sureties  for  Strachan  ;  and  the  condition  was,  in 
substance,  that  Strachan  and  Norman  should  keep  harmless  and 
indemnify  King  from  and  against  all  costs,  charges,  and  expenses 
which  he  should  incur  in  consequence  of  his  becoming  such  surety. 
The  defendant  then  pleaded,  that  the  plaintiff  had  not,  at  any  time 
since  the  making  of  the  said  writing  obligatory,  been  in  any  wise 
damnified  by  reason  or  means  of  any  matter,  cause,  or  thing  in  the 
condition  of  the  said  writing  obligatory  mentioned. 

The  plaintiff,  by  way  of  replication,  stated  that  Strachan  continued 
collector  for  a  long  time,  to  wit,  from  the  making  of  the  writing 
obligatory  to  a  certain  other  day  subsequent  thereto,  to  wit,  until 
and  upon  the  5th  of  March,  1846 ;  and  that,  during  the  said  time 
that  Strachan  continued  such  collector  as  aforesaid,  and  after  the 
[  ^894  J  making  of  the  said  writing  obligatory,  and  the  condition  ^thereof, 
to  wit,  on  the  Srd  of  October,  1885,  and  on  divers  other  days  and 
times  between  that  day  and  the  5th  of  March,  1846,  there  came  to 
the  hands  of  Strachan,  as  such  collector  as  aforesaid,  divers  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 

(1)  The  argument  was  on  May  27th,  and  the  judgment  was  delivered  on 
July  the  3rd,  1847.— J.  G.  P. 
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exceeding  the  sum  of  500L,  to  wit,  the  sum  of  2,0062.  7«.  lOd. ;  and  Kiko 
that  Strachan  did  not  nor  would  duly  pay  to  the  Beceiver-General  of  norman. 
Taxes  the  said  several  sums  of  money  so  by  him  received  as  afore- 
said, or  any  or  either  of  them,  or  any  part  thereof,  but  therein  made 
default:  and  the  plaintiff,  for  assigning  a  breach  of  the  condition  of 
the  said  writing  obligatory,  said,  that,  by  reason  of  such  default, 
the  plaintiff  afterwards,  to  wit,  on  the  28th  of  May,  1846,  was 
called  upon  by  the  Beceiver-General  to  pay,  and  was  then  forced  and 
compelled  to  pay,  and  did  then  pay,  to  the  Beceiver-General  of  Taxes, 
a  large  sum  of  money,  to  wit,  the  sum  of  500Z.,  parcel  of  the 
moneys  so  received  by  Strachan  as  such  collector  as  aforesaid,  and 
did  thereby  then  incur  and  sustain  loss  and  damage  to  a  great 
amount,  to  wit,  to  the  amount  of  500L,  by  reason,  and  in  con- 
sequence of  his  having  become  such  surety  as  in  the  said  condition 
mentioned  ;  yet  that  Strachan  and  the  defendant  had  not,  nor  had 
either  of  them,  paid  the  said  sum  of  500Z.  to  the  plaintiff,  nor  kept 
him  harmless  or  indemnified  from  and  against  such  loss  or  damage 
as  aforesaid,  and  the  said  sum  of  500Z.  from  thence  hitherto  had 
been,  and  still  was,  wholly  due  and  unpaid  to  the  plaintiff. 

The  defendant,  by  his  rejoinder,  said  that  the  plaintiff  was  not 
forced  or  obliged  to  pay  the  said  sum  of  money  in  the  replication 
in  that  behalf  mentioned,  or  any  part  thereof,  in  manner  and  form 
as  alleged ;  on  which  issue  was  joined. 

Upon  the  trial  of  the  cause  (i),  no  proof  was  given  of  the  actual 
receipt  of  any  money  by  Strachan,  as  collector :  but  it  was  admitted 
that  he  had  not  paid  any  over  to  the  Beceiver-General ;  and  it  was 
proved  that  the  ^plaintiff  had  been  called  upon,  as  surety  for  [  *^9^  1 
Strachan,  to  pay  the  sum  of  500Z.  claimed  to  be  due  from  Strachan 
as  collector ;  and  that,  having  been  sued  in  consequence,  he  had 
submitted  to  a  judgment  for  500Z.,  which  was  signed  against  him 
under  a  Judge's  order. 

It  was  contended,  on  behalf  of  the  defendant,  at  the  trial,  that, 
in  the  absence  of  proof  of  any  receipt  of  money  by  Strachan,  as 
collector,  the  plaintiff  was  entitled  to  no  more  than  nominal 
damages.  The  learned  Judge  thought  that  the  receipt  of  500Z.  was 
admitted  on  the  pleadings ;  and  the  damages  were,  in  consequence, 
assessed  at  that  amount. 

A  rule  nisi  for  a  new  trial  having  been  granted,  the  question  was 
argued  before  my  brothers  Maule  and  Gresswell  and  myself;  and 

(1)  Before  Williams,  J.»  at  the  sittings  at  Westminster  J  after  Michaelmas 
Term,  1846.^J.  G.  P. 
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Emo        it  was  contended,  on  behalf  of  the  plaintiff,  as  it  had  been  at  the 
NoBMAN.     trial,   that  the  receipt  of  5002.  by   Strachan,  as  collector^  was 
admitted,  or,  if  not,  that  the  judgment  was  evidence  of  the  amoont 
of  damage  sustained  by  the  plaintiff. 

[The  learned  Judge  then   discussed  the  question  whether  the 
receipt  of  5001.  was  admitted  on  the  pleadings,  and  continued :] 

[  S97  J  On  these  grounds,  we  think  that  there  is  no  admission  on  the 

record,  that  the  sum  of  5002.  had  come  to  the  hands  of  Strachan. 

[  898  ]  It  was,  secondly,  contended,  that  the  amount  of  the  judgment, 

was  evidence  of  the  amount  which  the  plaintiff  had  been  obliged  to 
pay,  through  the  default  of  Strachan. 

The  judgment  was,  in  this  case,  evidence  that  the  plaintiff  had 
been  sued,  and,  coupled  with  proof,  or  (as  in  this  case)  an  admission, 
of  liability  to  some  extent,  might  lead  the  jury  to  conclude  that  the 
plaintiff  had  been  subjected  to  a  bond  fide  pressure,  by  which  he  was 
forced  and  obliged  to  pay  whatever  he  was  legally  liable  to  pay 
through  Strachan's  default.  But,  whether  he  was  legally  liable  to 
the  extent  for  which  judgment  was  signed,  is  a  matter  which  could 
only  be  collected  by  inference  frcmi  the  judgment :  and,  for  such  a 
purpose,  the  judgment  could  not  be  used,  without  holding  that  a 
stranger  to  a  judgment,  who  has  had  no  opportunity  to  cross- 
examine  the  witnesses,  or  to  dispute  the  conclusions  to  be  drawn 
from  the  evidence,  can  be  bound  by  the  verdict,  where  the  judgment 
is  after  verdict,  or  can  be  bound  by  an  agreement  made  without  his 
.  privity  or  intervention,  between  the  parties  to  the  judgment,  where, 
as  in  the  present  case,  it  is  a  judgment  founded  on  agreement. 
The  law,  we  apprehend,  is  not  so.  The  judgment  cannot  be  used 
for  such  a  purpose  against  one  who  is  neither  a  party  nor  privy 
to  it. 

We  think,  therefore,  that  the  rule  in  this  case  ought  to  be  made 
absolute. 

Rule  absolute. 
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MOEGAN    V.     THOMAS.  .im5. 

(9  Jurist,  92.)  _^ 

In  an  action  of  debt  containing  several  common  counts,  the  defendant  Exehequer. 

pleaded  the  general  issue  and  several  special  pleas.    An  arbitrator,  to  Pollock, 

whom  the  cause  was  referred,  awarded,  that  there  was  justly  due  and  ^»  ®* 

owing  to  the  plaintiff  from  the  defendant  the  sum  of  60/.  9«.  Id. :  Held,  Pabkk,  B. 

that  the  award  was  bad,  for  not  disposing  of  the  issues.  Aldbrsok,  B. 

Where  a  cause  in  which  several  issues  are  joined  is  referred,  a  clause  Platt,  B. 

may  be  introduced  into  the  order,  that  it  shall  be  sufficient  for  the  [  92  ] 
arbitrator  to  award  in  favour  of  the  plaintiff  or  defendant  generally,  unless 
either  party  request  him  to  find  some  particular  issue. 

F.  F.  Lee  had  obtained  a  rale  to  set  aside  an  award,  on 
the  ground  that  the  arbitrator  had  not  disposed  of  the  issues 
referred  to  him.  The  action  was  in  debt  on  several  common 
counts,  to  which  the  defendant  pleaded  the  general  issue,  payment, 
and  a  set-off.  To  a  portion  of  the  last  plea  the  plaintiff  replied 
the  Statute  of  Limitations,  and  to  the  residue  a  denial  of  the  debt. 
After  issue  had  been  joined,  ''all  the  matters  in  difference  in  the 
cause"  were  referred  by  a  Judge's  order.  The  arbitrator  awarded, 
that  there  was  due  and  owing  to  the  plaintiff  from  the  defendant 
the  sum  of  602.  9^.  Id. 

E.  V.  Williams  showed  cause*: 

It  is  admitted,  that  any  arbitrator  to  whom  issues  are  referred 
is  bound  to  decide  them  all,  but  it  is  enough  if  he  decide  them 
inferentially.  A  contrary  doctrine  was  laid  down  by  this  Court 
in  Bourke  v.  Lhyd  (i) ;  but  the  authority  of  that  case  seems 
doubtful. 

(Aldbrson,  B.  :  This  question  has  been  before  us  already  this 
Term.  How  can  yon  say,  that  nunquam  indehitatus  pleaded  to 
several  counts  does  not  involve  nunquam  indebitatus  to  the  first 
count,  nunquam  indehitatus  on  the  second,  nunquam  indebitatus  on 
the  third,  and  so  on  ?  It  is  clearly  a  divisible  plea,  and,  if  so, 
how  can  you  say  here,  that  the  60/.  9«.  Id.  found  by  the  arbitrator 
to  be  due  to  the  plaintiff  has  reference  to  the  first  count,  more  than 
to  the  second  or  any  other  ?) 

The  objection  taken  is  not  that  the  arbitrator  has  not  disposed  of 
each  count,  but  that  he  has  not  disposed  of  each  issue. 

(1)  62  E.  R.  701  (10  M.  &  W.  650). 
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[B.IU 


Morgan 

9, 

Thomas, 


Pollock,  C.  B.  : 

The  plea  of  nunquavi  indehitatus  raises  an  issue  on  each  connt. 
I  think,  that,  in  order  to  obviate  difficulties  of  this  kind,  it  would 
be  advisable,  in  all  cases  where  a  cause  is  referred  by  order  of 
reference,  to  introduce  into  the  order  a  condition  that  it  shall  be 
sufficient  for  the  arbitrator  to  award  in  favour  of  the  plaintiff  or 
the  defendant  generally,  unless  either  party  shall  request  him  to 
find  some  particular  issue  or  issues. 


Pabke,  B.  : 

There  are  so  many  cases  of  this  nature. 

Aldbbson  and  Platt,  BB.  (i),  concurring. 


Rule  absolute. 


1845. 
Feb,  12. 

JRalU  Qmrt, 

Lord 

Langdalk, 

M.B. 

[122] 


ROBERTSON   v.    MORRICE. 

(9  Jurist,  122—124.) 

A  testator,  baying  monies  in  his  hands  belonging  to  other  parties, 
invested  a  portion,  by  their  direction,  together  with  his  own  moniee,  in 
Consols,  and  informed  the  parties  of  such  investment,  and  duly  aooounted 
to  them  for  the  dividends.  He  afterwards  sold  out  nearly  the  whole  of  the 
stock,  and  then  replaced  a  portion  'of  it,  and,  on  his  death,  having  directed 
bis  confidential  clerk  to  buy  stock  to  replace  the  rest,  he  expressed  his 
wish,  that  the  stock  to  be  purchased  by  the  clerk  should  be  appropriated  to 
replace  the  trust  stock.  The  clerk  purchased  a  sum  of  stock  in  the 
testator's  name ;  but  the  whole  stock  standing  in  the  testator's  name  at  his 
death  was  not  sufficient  to  replace  the  trust  monies :  Held,  that,  under  the 
circumstances,  the  stock  standing  in  the  testator's  name  at  his  death  was 
impressed  with  a  trust,  and  did  not  form  part  of  his  general  assets. 

This  bill  was  filed  to  have  it  declared  that  a  sum  of 
6,711Z.  129.  4c2#  Consols,  standing  in  the  name  of  William  Morrice, 
at  his  decease,  was  impressed  with  a  trust  for  the  benefit  of 
the  plaintiffs,  Duncan  Bobertson,  James  M'Gatty,  and  George 
Dempster.  The  bill,  in  effect  stated,  and  the  statements  were  borne 
out  by  the  evidence,  that,  previously  to  the  year  1886,  and  down 
to  his  death  in  September,  1842,  William  Morrice  was  the  agent 
and  consignee  in  England  of  the  plaintiff  D.  Bobertson,  who  was 
then  in  Jamaica;  that,  in  the  year  1835,  Bobertson  directed 
Morrice  to  invest  certain  monies  payable  to  him  for  emancipation 
of  slaves  in  Consols  ;  that,  in  December,  1885,  and  January,  1836, 
Morrice  received  on  account  of  Bobertson  2,783L,  and  on  the  14th 

(1)  See  on  this  subject  the  case  of  Waddlt  y.  Dcwman^  8  Jur.  933. 
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January,  1886,  purchased  in  his  own  name  5,0001.  Coneols,  for  which    Robebtsoh 
he  paid  the  sum  of  4,512Z.  lOs. ;  *that,  on  the  15th  January,  he     mobbicb. 
informed  Bobertson  of  the  investment  of  his  monies   by  letter,       L  '128  ] 
stating  that  2,7881.  was  the  net  amount  of  what  he  had  received 
for  Robertson's  compensation-money,  which  sum  he  had  invested 
in  Consols  to  await  Robertson's  order.     The  bill  stated  various 
entries  in  Morrice's  account-books,  from  which  it  appeared,  that 
the  said  sum  of  2,7882.  had  been  invested  in  8,0492.  17^.  3d,,  part 
of   the    said   sum  of    6,0002.   Consols,   on    Robertson's   account. 
Robertson  having  subsequently  expressed  a  wish  that  a  further 
investment,  to  the  extent  of  5,0002.,  of  his  monies  in  the  hands  of 
Morrice  should  be  made,  on  the  16th  June,  1886,  Morrice  invested 
in    his  own    name   2,2172.,  part   of    Robertson's  money,  in  the 
purchase  of  2,4292.  11«.  2d.  Consols,  which  latter  sum  amounted, 
together  with  the  said  sum  of  8,0492.  17«.  8rf.,  to  5,4792.  8$.  5d. 
Consols,  the  total  amount  of  monies  laid   out    in  the  purchase 
thereof    being    5,0002.      It    appeared,   from    various    entries    in 
Morrice's  books,  that  the  last-mentioned  investment  was  made  on 
Robertson's  account ;  and  in  the  current  accounts  furnished  every 
year  by  Morrice  to  Robertson  of  their  dealings  with  each  other, 
Morrice  gave  Robertson  credit  for  the  dividends  on  the  above  sum 
of  5,4792.  8«.  Sd.  Consols,  and  duly  accounted  to  him  for  them  up 
to  the  period  of  his  death.     The  plaintiff  James  M'Catty  was  the    • 
personal  representative  of  John  Thomson  of  Jamaica,  deceased, 
and  he  employed  Morrice  as  his  agent  and  consignee  in  England. 
In  January,  1888,  Morrice  had  monies  belonging  to  Thomson's 
estate  in  his  hands  amounting  to  4,8552.  0«.  6c2.,  of  which  he  was 
then  directed   by  M'Catty   to  invest   8,0002.  in  the  purchase  of 
Consols    on    M'Catty's    account.     Morrice    accordingly   invested 
8,0002.  in  the  purchase  of  8,1742.  12«.  Consols  in  his  own  name ; 
but  it  appeared,  from  entries  in  his  accounts,  that  the  investment 
was  made  on  M'Catty's  account   as  executor  of  Thomson,  and 
Morrice  duly  accounted  to  him  for  the  dividends.    In  December, 
1888,  Morrice,  being  on  the  point  of  leaving  England  for  Jamaica, 
had   standing  in  his  name  17,1742.   14«.  2d.  Consols,   composed 
partly  of  the  above  sums  of  5,4792.  6$.  5(2.  and  8,1242. 12s. ;  and  on 
that  occasion  he  executed  a  power  of  attorney,   authorising  his 
brother  John  Morrice  to  sell  the  stock  then  standing  in  his  name 
during  his  absence ;  and  there  was  appended  by  him  to  the  power 
the  following  memorandum,  explaining  the  parties  to  whom  the 
above  stock  belonged :  ''  D.  Robertson,  5,4792.  8«.  6d. ;  B.  Lyle, 


768  1845.     CH.     9  JURIST,  123.  [r.ii. 

RoBBBTBON  2,159Z.  16^. ;  Bonthrone,  1,057Z.  Os.  4d.;  Thomson,  8,124/.  12g.; 
MoBBioB.  Self,  5,353Z.  17«.  =  17,174Z.  14«.  2d."  In  December,  1838,  Morrice, 
by  the  direction  of  M'Catty,  set  apart  2,9282.  9s.  6d.,  part  of  the 
said  sum  of  3,1242.  12«.,  to  the  account  of  the  widow  of  Thomson, 
who  had  married  the  plaintiff  G.  Dempster,  in  satisfaction  of  the 
arrears  of  an  annuity  to  which  she  was  entitled  under  Thomson's 
will.  It  appeared,  from  the  correspondence  of  Morrice,  and  the 
entries  in  his  books,  that  this  appropriation  of  the  fund  was  made 
by  him ;  and  he  continued  to  the  time  of  his  death  to  account  to 
Mrs.  Dempster,  who  had  since  died,  or  G.  Dempster,  in  her  right, 
in  respect  of  the  stocks  so  set  apart  for  her,  and  to  M'Catty  for  the 
dividends  on  201Z.  2«.  6d.  Consols,  the  balance  of  the  said  sum  of 
d,124Z.  12«.  After  the  above  transactions,  Morrice,  from  time  to 
time,  sold  out  portions  of  the  above  sum  of  17,174Z.  14«.  2J. 
Consols;  and  in  July,  1842,  he  had  only  834Z.  0«.  lOd.  Consols 
standing  in  his  name.  In  August,  1842,  Morrice  purchased  a  sum 
of  1,000Z.  Consols,  which  increased  the  amount  standing  in  his 
name  to  1,334Z.  Os.  lOd.  Morrice  died  in  September,  1842,  having 
by  his  will  appointed  the  defendant  Elspet  Morrice,  his  widow,  his 
•executrix.  The  bill  alleged,  and  it  was  proved  by  the  evidence  o| 
Mr.  Davidson,  Morrice's  confidential  clerk,  that,  in  the  month  of 
August,  1842,  when  Morrice  was  lying  dangerously  ill,  he  was 
greatly  distressed  in  his  mind,  by  the  reflection  of  the  breaches  of 
trust  he  had  committed  towards  the  plaintiffs  by  selling  oat  their 
stock,  and  that  he  expressed  his  great  desire  to  Davidson  to 
replace  the  stock  belonging  to  the  plaintiffs ;  and  that  Davidson, 
by  his  direction,  thereupon  purchased  Consols,  which,  with  the 
said  sum  of  1,3002.,  made  up  the  sum  of  6,7112.  12«.  4d.,  and 
which  sum  Morrice  expressed  his  wish  should  be  appropriated  to 
replace  the  plaintiffs'  stock.  This  suit  was  instituted  against  Mrs. 
Morrice,  as  the  executrix  of  William  Morrice;  and  it  prayed  that  it 
might  be  declared  that  the  said  sum  of  6,7112.  12«.  4d,  Consols 
was,  and  constituted,  trust  monies,  and  that  the  same  did  not  form 
any  part  of  the  general  estate  of  William  Morrice,  and  that  William 
Morrice  was  a  trustee  of  the  said  sum  of  stock  for  the  plaintiffs 
respectively;  and  that  the  defendant  Elspet  Morrice  might  be 
ordered  forthwith  to  transfer  and  pay  the  last-mentioned  sum  of 
«tock,  together  with  the  dividends  which  had  accrued  thereon 
since  W.  Morrice's  death,  into  Court,  and  that  the  same  might 
he  thereupon  transferred  or  paid  to,  and  divided  between,  the 
plaintiffs,  rateably  and  in  proportion  to  the  said  several  sums  of 
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5,4792.  8$.  5d.,  2,9282.  98.  6d.,  and  201Z.  28.  6d.  Consols,  of  which  Robertsom 
William  Morrice  was  trustee  for  the  plaintiffs;  and  that,  if  mouioi, 
necessary,  it  might  be  declared  that  the  plaintiffs  were  respectively 
entitled  to  go  in  under  the  decree  which  had  been  made  in  a  suit 
in  the  bill  mentioned  for  administering  William  Morrice's  estate, 
with  the  other  creditors  of  William  Morrice,  for  such  amounts 
respectively  as,  after  such  transfer,  payment,  and  division  as 
aforesaid,  should  remain  due  to  the  plaintiffs  respectively  on 
account  of  the  several  sums  of  stock  so  held  by  William  Morrice 
in  trust  for  them  respectively.  No  objection  was  taken  to  the 
form  of  the  record,  on  the  ground  of  misjoinder  of  the  plaintiffs, 
and  the  simple  question  was,  whether,  having  regard  to  the 
circumstances  above  stated,  the  6,711/.  128.  4d.  standing  in  the 
name  of  William  Morrice  at  his  death  was  impressed  with  a 
specific  trust  for  the  plaintiffs. 

Bacon,  for  the  plaintiffs. 

Burge  and  Bagshaive,  for  the  defendants. 

Lord  Lanodalb,  M.  R.,said,  he  thought  the  case  could  be  decided 
on  a  very  obvious  principle.  Morrice,  the  testator  of  the  defendant, 
having  money  in  his  hands  belonging  to  the  plaintiffs,  caused  it  to 
be  invested  to  the  same  account  with  monies  of  his  own.  The 
evidence  in  the  cause,  and  the  memorandum  signed  by  Morrice 
in  December,  1888,  previous  to  his  departure  from  England  to 
Jamaica,  left  no  doubt  as  to  the  persons  who  were  entitled  to  the 
stock  then  standing  in  his  name.  It  was  a  distinct  acknowledg- 
ment and  admission  by  him,  that  certain  portions  of  the  stock 
belonged  to  the  present  plaintiffs,  or  those  whom  they  represent. 
A  portion  of  the  stock  belonged  to  the  plaintiff  Robertson,  and 
another  portion  to  Thomson's  estate.  Then  there  were  two 
portions  which  belonged  to  two  other  persons,  and  a  portion  to 
himself;  the  whole  amounting  to  17,1742.  He  considered  that 
there  was  a  sufficient  declaration  of  trust  as  to  this  stock.  Morrice 
afterwards  sold  out  the  portion  which  belonged  to  himself ;  in  that 
he  did  not  do  wrong.  He  also  sold  out  the  portions  belonging  to 
the  two  other  parties  other  than  the  plaintiffs,  or  those  whom 
they  represent,  and  in  that  he  concluded  he  did  not  do  wrong, 
because  there  was  no  claim  made  on  their  behalf ;  but  when  he 
went  beyond  that,  and  sold  out  the  sums  belonging  to  the  plaintiffs, 
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or  those  they  claim  under,  it  was  clear  that  he  Mas  acting  in  breach 
of  his  duty.  H6  reduced  by  those  sales  the  sum  standing  in  his 
name  to  a  very  small  amount.  It  was  his  duty,  in  this  state  of 
things,  to  replace  the  stock  improperly  sold  out.  Having  reduced 
the  stock,  he  began  to  re-purchase  stock  in  his  own  name,  and 
thus  raised  the  amount  to  1,800Z.  He  must  presume,  under  these 
circumstances,  that  the  testator  purchased  that  stock  for  the 
purpose  of  performing  his  *duty,  which  he  had  been  indaeed 
before  to  violate,  instead  of  leaving  it  as  part  of  his  general  assets ; 
and,  if  this  were  true  as  to  the  1,000/.  which  was  laid  out  to 
increase  the  stock  to  1,800/.,  it  seemed  to  him  it  must  be  true, 
also,  as  to  the  5,000/.  afterwards  laid  out.  And  that  this  was  the 
fact  appeared  from  the  evidence  of  Davidson,  who  swore  that  the 
testator  was  anxious  to  replace  the  whole  of  the  stock  belonging  to 
the  plaintiffs,  and  was  in  hopes  that  it  might  have  been  done. 
What  Davidson  did  was  to  purchase  stock,  making  the  amount 
up  to  6,711/.  The  question  was,  whether  he  must  consider  that 
as  done  by  the  testator  in  discharge  of  the  duty  imposed  upon  him, 
or  whether  he  must  consider  this  stock  as  part  of  the  testator's 
general  assets,  because  it  was  standing  in  his  name  at  his  death. 
He  should  have  had  great  difficulty,  if  the  whole  trust  fond  had 
not  stood  in  his  name  from  the  first.  Under  the  circumstances, 
he  thought  he  must  give  effect  to  that  which  was  the  dying  wish  of 
the  testator,  and  which  seemed  to  him  to  have  been  sufiSciently 
carried  into  effect  for  the  Court  to  act  upon  it. 

It  was  arranged  amongst  the  plaintiffs  that  the  fund  should  be 
distributed  amongst  them  pro  ratd^  as  prayed  by  the  bill ;  and  leave 
was  given  to  them  to  prove  for  the  deficiency  under  the  decree  in 
the  other  suit.  The  costs  of  this  suit  were  directed  to  come  out  of 
the  testator's  estate* 


1845. 
Jan.  28. 

QneetiM 
Beiuih. 

Loid 

Dbnman, 

Ch.  J, 

COLKRIDOE, 
J. 

Pattbson,  J. 

[159  J 


Ex  PARTE  TITCHMAKSH. 

(9  Jurist,  159.) 

A  suit  against  a  clergyman  in  the  Ecclesiastical  Court,  for  refusing  to 
bury  the  corpse  of  one  of  his  parishionersi  was  dismissed,  on  the  ground 
that  a  convenient  warning  had  not  been  given.  This  Court  refused  an 
application  for  a  mandamx^B,  though  the  clergyman  had  stated  generally, 
that  he  never  would  bury  the  body,  but  allowed  the  applicant  to  make  a 
fresh  demand. 

Evans  moved  for  a  mandamus ^  peremptory  in  the  first  instance, 
to  the  Bev.  W.  H.  Chapman,  commanding  him  to  bury  the  body  of 
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one  of  his  parishioners,  who  had  been  baptized  according  to  law,      Ez  parte 
as  decided  in  Kemp  v.  Wickes  (i),  and  Mastin  v.  Eacott  (2).  mabbh. 

(Lord  Dbnman,  Ch.  J.,  referred  to  R.  v.  Coleridge  (3)  ;  Ex  parte 
Blackmore  (4). 

CoLBBiDOB,  J. :   A  peremptory  mandamus  would  not  leave  any 
question  open  to  the  party  against  whom  you  apply.) 

Any  answer  which  the  party  has  may  be  given  on  showing  cause 
why  an  attachment  should  not  issue :  R.  v.  Fox  (5).  In  the  case  of 
The  Pariah  of  St  Balaunce,  in  Kent(e),  the  record  of  a  mandamus  1 0 
the  Bishop  of  Exeter  (26  Edw.  III.)  to  supply  chrism  to  the  parson 
of  a  parish  was  produced. 

(Lord  Denman,  Ch.  J. :  Was  the  m^mdamits  in  that  case  peremp- 
tory in  the  first  instance  ?) 

It  does  not  appear  from  the  report. 

(Lord  Dbnman,  Ch.  J. :  Why  did  you  not  come  sooner  ?) 

Proceedings  have  been  pending  in  the  Ecclesiastical  Court:  see 
Titchmarsh  v.  Chapman  (7). 

(Pattbson,  J. :  The  Ecclesiastical  Court  have  decided  against  you 
upon  the  very  point,  that  there  was  not  a  **  convenient  warning  " 
to  the  clergyman.    Has  there  been  a  demand  since  ?) 

I  have  an  affidavit  stating  that  the  clergyman  then,  and  on  former 
occasions,  declared  that  he  never  would  bury  the  body. 

Lord  Dbnman,  Ch.  J. : 

Before  we  issue  a  mandamus  commanding  a  party  to  do  an  act, 

we  require  a  proper  application  and  refusal  in  the  particular  instance. 

We  must  assume,  that,  upon  such  an  application  being  made,  the 

clergyman  will  comply  with  what  the  law  requires.    If,  when  you 

duly  make  a  fresh  demand,  he  refuses,  you  may  come  again ;  but 

then  your  application  to  us  will  be  for  a   rule  nisi  only.    The 

circumstances  of  this  case  do  not  seem  to  raise  any  absolute 

necessity  for  an  immediate  decision. 

Ride  refused. 

(1)  3  PhiU.  264.  (o)  67  R.  R.  668  (2  Q.  B.  246) ;  8,  C, 

(2)  2  Curt«  692.  nom.  In  re  JeioUon,  6  Jur.  989. 

(3)  21  R.  E.  498  (2  B.  &  Aid.  806).  (6)  Palmer,  61. 

(4)  1  B.  &  Ad.  122.  (7)  8  Jur.  1077. 
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Mareh  13, 18. 

Chaneerif, 

Knight 
Bruob,  V.-0. 

[843] 


MOXHAY  V.  TREDERWICK, 

(9  Jurist,  343.) 

A.  had  up  to  the  filing  of  the  bill  acted  as  the  defendant's  solicitor,  but 
had  ceased  to  do  so  as  to  the  subject-matter  of  the  suit  since  that  erent. 
At  the  defendant's  request,  he  wrote  observations  upon  a  copy  of  the  bill, 
which,  it  was  sworn,  were  treated  as  instructions  for  the  defendant's 
answer.    Whether  these  observations  were  privileged — Quctre  ? 

This  was  a  motion  on  behalf  of  the  plaintiff  for  the  production  of 
documents  mentioned  in  the  schedule  to  the  defendant's  answer. 
Among  the  documents,  there  was  one  called  ''  Observations  by 
Mr.  Pritchard  upon  the  bill.'*  By  the  defendant's  affidavit,  it 
appeared,  that,  previously  to  the  filing  of  the  bill,  Mr.  Pritchard 
had  been  his  solicitor,  though  since  that  event  he  had  ceased  to 
be  so  as  to  the  subject-matter  of  the  suit ;  that  the  observations 
comprised  in  the  document  in  question  were  made  upon  a  copy  of 
the  bill  by  Mr.  Pritchard,  at  the  defendant's  request,  and  were 
received  as  instructions  for  the  defendant's  answer.  The  question 
was,  whether  this  document  was  privileged. 

B.  Palmer,  in  support  of  the  motion,  contended,  that  the 
document  was  not  privileged.  He  cited  Greenlaw  v.  King  (i) ; 
Storey  v.  Lord  George  Lennox  (2),  and  Lord  lVahingk€nn  v. 
Ooodricke  (8). 

Miller,  for  the  defendant,  having  asked  for  an  opportunity  to 
make  an  affidavit  as  to  other  documents,  the  case  stood  over  until 
March  18,  when 

-K.  Palmer  renewed  his  motion. 


Knight  Bruce,  V.-C.  : 

This  is  so  far  from  clear,  that,  if  the  order  for  production  is  to  be 
made,  I  should  prefer  it  should  be  made  by  the  Lobd  Chancrllob. 
The  case  stands  thus :  Mr.  Pritchard  was  the  defendant's  solicitor 
generally,  and  particularly  in  the  transactions  which  are  the 
subject  of  this  suit.  After  the  bill  was  filed,  Mr.  Pritchard  ceased 
to  be  the  defendant's  solicitor  as  to  these  particular  transactions, 
and  is  not  now  his  solicitor  as  to  those  transactionsi  but  in  other 
matters  he  does  act  as  his  solicitor.    In  this  state  of  things,  the 


(1)  49  B.  B.  310  (1  Beav.  137). 

(2)  43  B.  B.  248  (1  Keen,  341). 


(3)  64  B.  B.  226  (3  Hare,  122). 
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defendant,  having  to  answer  the  bill,  wishes  assistance  with  reference      Moxhay 
to  such  matters  as  occurred  within  the  knowledge  of  Mr.  Pritchard      tbeder- 
when  he  was  the  solicitor.    Accordingly,  Mr.  Pritchard  writes  his        ^'°'^- 
remarks  upon  a  copy  or  brief  of  the  bill,  which  remarks  it  is  sworn 
were  received  as  instructions  for  the  answer.    I  doubt  so  very  much, 
to  say  the  least,  whether  an  order  for  production  can,  under  such 
circumstances,  be  made,  that  I  should  prefer  that  it  should  be 
mentioned  to  the  Lord  Chancellor. 

Miller,  who  appeared  for  the  defendant,  was  not  called  upon  to 
address  the  Court. 


FRANKCOMBE  v.  HAYWARD.  isis. 

(9  Jurist.  :m.)  ^""I^"'' 

By  deed,  certain  personal  property  was  limited,  upon  the  determination  Chancery, 

of  the  life  interests,  to  go  as  A.  B.  by  deed  or  will  should  appoint.    By  her  Knioht 

will,  she  gave  and  bequeathed  one  moiety  or  half  part  of  her  property  ^^^^^  ^•"^' 

which  she  might  be  possessed  of,  or  entitled  to,  at  the  time  of  her  decease :  [  ^^^  ] 
Held,  to  be  a  valid  exercise  of  her  power  of  appointment. 

By  a  deed  of  settlement,  one  moiety  of  the  personal  property 
settled  was,  upon  the  determination  of  the  life  interests,  to  go  to 
the  husband,  and  the  other  moiety  was  to  go  as  the  wife  by  deed  or 
will  should  appoint ;  and,  in  default  of  appointment,  to  her  next  of 
kin.  By  the  wife's  will,  after  making  certain  specific  bequests,  she 
gave  and  bequeathed  **  one  moiety  or  half  part  of  her  property 
which  she  might  be  possessed  of,  or  entitled  to,  at  the  time  of  her 
decease,*'  to  William  Frankcombe,  the  plainti£f. 

Schomberg  and  Nicholh,  for  the  wife's  next  of  kin  : 

I  submit,  that  this  is  not  a  due  exercise  of  the  power  of  appoint- 
ment given  to  the  wife  by  the  settlement.  By  the  1  Vict.  c.  26,  s.  27, 
it  is  enacted,  that  "  a  bequest  of  the  personal  estate  of  the  testator, 
or  any  bequest  of  personal  property  described  in  a  general  manner, 
shall  be  construed  to  include  any  personal  estate,  or  any  personal 
estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  the  testator  may  have  power  to  appoint  in  any  manner  he 
may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will."  In  this  case 
the  power  is  not  alluded  to  or  intended  to  be  exercised.  The  testa- 
trix limits  her  bequest  of  "  property  "  to  that  which  she  shall  be 
possessed  of,  or  entitled  to,  at  the  time  of  her  decease.    Here,  the 
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property  subject  to  her  power  of  appointment  cannot  come  under 
such  a  description,  she  not  being  either  possessed  of,  or  entitled  to 
it.  Had  she  used  only  the  words  *'  my  property,"  the  27th  section 
might  have  applied ;  but  she  qualifies  the  words  by  that  which 
renders  them  inapplicable  to  the  property  in  question. 


Rogers,  FoUett,  and  Babington^  for  the  other  parties,  were  not 
heard. 

Enioht  Bruce,  V.-C.  : 

The  Legislature  has  said,  that,  where  a  testator  by  his  will  gives 
'*  the  personal  estate  of  the  testator,"  which  means  all  his  personal 
estate,  it  shall  be  construed  to  include  any  personal  estate  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will.  The  first  question  is,  what  is 
the  definition  of  "  the  personal  estate  of  the  testator?"  and  I  con- 
sider it  to  be  the  personal  estate  of  or  to  which  the  testator  is 
possessed  or  entitled.  It  seems  to  me  the  same  thing.  Now,  here 
both  expressions  occur.  Mr.  Schmnberg  has  very  ingeniously  argued 
that  the  testatrix  has  made  a  distinction  by  adding  these  words ;  but, 
construing  the  Act  as  I  do, — and  I  have  considered  the  point 
before, — I  must  put  that  interpretation  upon  it. 


1846. 
Jan,  14,  HO. 

Queen^M 
Bnush, 

DSMMAK, 
Ch.J. 

[  345  ] 


REG.  V.  HUDSON. 

(9  Jurist,  345—346.) 

There  cannot  be  d  return  to  a  peremptory  mat^amuB, 
Affidavits  intended  to  be  used  on  showing  cause  against  a  rule  should  he 
handed  to  the  opposite  party  (1). 

Sir  F.  Thesigeb,  S.-G.,  applied  for  a  rule  nisi,  calling 
upon  John  Long,  a  prisoner  in  the  Queen's  Prison,  under  an 
order  of  the  High  Court  of  Chancery,  for  a  contempt,  to  show 
cause  why  the  peremptory  writ  of  mandamus  issued  at  his  instance 
to  the  defendant,  who  was  keeper  of  the  Queen^s  Prison,  should  not 
be  quashed  (see  8  Jur.  1186),  or  why  the  defendant  should  not  be 
allowed  to  make  a  return  to  it. 


(1)  See  C.  0.  E.  1886,  r.  26.    The 
practice  as  to  prero^tive  mandamus  is 


now  governed   by   C.   0.   B. 
IT.  60—79. 


1886, 
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Lord  Dbkman,  Ch.  J. :  bbg. 

We  cannot  receive  a  return  to  a  peremptory  viandamtis,  but  you      Hudson. 

may  take  a  rule  nisi  to  show  cause  why  the  writ  should  not  be 

quashed. 

Rule  nisi  acawdingly. 

The  rule  was  drawn  up  on  reading  the  affidavit  of  Mr.  Hudson, 
which  stated  that  rules  for  the  diet  of  the  different  classes  of 
prisoners  had  been  made  by  Sir  J.  R  G.  Graham,  one  of  her 
Majesty's  principal  Secretaries  of  State,  who  had  subscribed  a 
certificate,  that  such  rules  (among  others)  were  fit  to  be  enforced, 
and  that  the  prosecutor  had  refused  to  accept  that  diet. 

Pashley  showed  cause  (i) :  Jan.  30. 

The  rule  is  not  drawn  up  on  reading  the  affidavit  upon  which  the 
writ  issued.  [He  then  referred  to  an  affidavit  in  opposition  to  the 
rule,  when] 

Sir  F.  Thesiger,  S.-G.,  objected,  that  he   had  no   notice  of 
an  intention  to  use  any  such  affidavit. 

Pashley : 

This  affidavit  is  in  substance  the  same  as  that  upon  which  the 
writ  was  moved  for. 

(Lord  Dbmman,  Ch.  J. :  If  it  is  not  a  universal  practice,  it  is 
one  which  the  Court  would  desire  to  see  adopted,  that  parties 
should  hand  over  to  their  opponents  the  affidavits  which  they 
intend  to  use.) 

Eule  absolute. 

[The  remainder  of  this  case  is  omitted  as  being  no  longer  of , any 
practical  importance.] 


RITCHIE  V.  RENNIE. 

(9  Jurist,  435—437.) 

[This  decision  was  on  an  appeal  from  Scotland  as  to  the  validity 
of  a  deed  of  assignation  by  a  trustee  for  a  married  woman,  and 

(1)  Before  Lord  Denman,  Ch.  J.,  Patteson  and  Coleridge,  JJ. 


1845. 
Feb.  14,20. 
April  2b. 

ffoujte  of 
Lordu, 

Lord 
Gotten  H  AM. 

[  ^•'i  ] 


776  1845.    H.  L.     9  JURIST,  435—437.  [R.R. 

Ritchie      has  no  bearing  on  English  law ;  but  the  following  observations  of 
Benkik.      Lord  Cottenham's  may  have  some  historical  interest :] 

[  437  ]       Lord  Cottenham  : 

*  *  In  this  country,  as  in  Scotland,  it  has  been  found  necessary 
for  the  interests  of  society,  that  means  should  exist,  by  which  either 
the  parties  themselves  by  contract,  or  those  who  intend  to  give  a 
bounty  to  a  family,  may  secure  it  for  the  benefit  of  the  wife  and 
children,  without  its  being  subject  to  the  control  of  the  husband. 
In  this  country,  it  is  well  known,  that  it  has  been  subject  to  con- 
siderable fluctuation,  from  the  time  that  that  doctrine  was  first 
established,  though  it  is  now  very  firmly  established,  and  no  diffi- 
culty occurs  as  to  the  mode  of  carrying  that  object  into  effect* 
^Vhen  first,  by  the  law  of  this  country,  property  was  settled  to  the 
separate  use  of  the  wife,  equity  considered  the  wife  as  a  feme  sole 
to  the  extent  of  having  a  dominion  over  the  property.  But  then  it 
was  found  that  that,  though  useful  and  operative,  so  far  as  securing 
to  her  a  dominion  over  the  property  so  devoted  to  her  support,  was 
open  to  this  difficulty,  that  she  being  considered  as  e^feme  sole^  was, 
of  coarse,  at  liberty  to  dispose  of  it  as  a  feme  sole  might  have 
disposed  of  it,  and  that,  of  course,  exposing  her  to  the  influence  of 
her  husband,  was  found  to  destroy  the  object  of  giving  her  a  separate 
property.  Therefore,  to  meet  that,  the  provision  was  adopted  of 
prohibiting  the  anticipation  of  the  income  of  the  property,  so  that 
she  had  no  dominion  over  the  property  till  the  payments  actually 
became  due.  That  is  the  provision  of  the  law  as  it  now  stands,  and 
that  is  found  perfectly  sufficient  for  the  purpose  of  securing  the 
interests  of  married  women.  In  Scotland  much  the  same  coarse 
is  adopted;  the  same  objects  have  been  worked  out,  though  not 
precisely  in  the  same  way ;  but  still  there  is,  by  the  law  of  Scotland,, 
a  protection  in  favour  of  an  alimentary  fund,  and  there  is  a  provi- 
sion that  the  alimentary  fund  shall  not  be  assignable.  There  are 
two  provisions,  very  much  corresponding  with  the  provisions  which 
have  been  adopted  in  the  law  of  England.     *     *    * 
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BATE  V.  Thk  bank  of  ENGLAND.  i845. 

May  29. 
(9  Jurist,  545.)  '  JL 

Where  a  party,  in  the  aitoation  of  a  companion  to  a  testatrix,  upwards  ^^^  Court, 
of  eighty-three  years  of  age,  obtained  a  transfer  of  stock  from  the  testatrix,  t  a^^^^e 
without  consideration,  and  the  testatrix  by  her  will  gave  her  property  to  ])f,^ 

other  parties,  the  Court  held  it  a  prima  fade  case  for  inquiry,  and  ordered         r  545  -1 
the  stock  to  be  brought  into  Court,  without  prejudice ;  the  dividends  to  be 
paid  to  the  transferee  until  the  hearing  of  the  cause,  which  was  instituted 
for  the  purpose  of  impeaching  the  transaction. 

Mabt  Bate,  being  possessed  of  402.  Long  Annuities,  by  her  will, 
made  in  December,  1885,  gave  the  residue  of  her  property,  includ- 
ing these  annuities,  to  the  children  of  her  brother  John  Bate,  whom, 
together  with  her  nephew  William  Bate,  she  appointed  her  executors. 
,  She  died  in  January  last.  The  executors  proved  the  will,  and  shortly 
afterwards  discovered  that  the  testatrix  had  transferred  the  annuities 
ink)  the  name  of  Sarah  Bate,  the  daughter  of  her  nephew  William 
Bate,  and  who  had  lived  with  the  testatrix.  This  led  to  some 
discussion,  and  ultimately  an  agreement  was,  on  the  14th  January 
last,  entered  into  between  the  parties,  whereby  Sarah  Bate,  in  con- 
sideration of  2002.,  agreed  to  re-transfer  the  40/.  Long  Annuities 
into  the  names  of  the  executors,  for  the  purposes  of  the  testatrix's 
will.  A  few  days  after  this  agreement  was  executed,  Sarah  Bate 
withdrew  her  consent  to  transfer  the  annuities ;  and  the  result  was, 
that  the  executors  obtained  a  distriiigas,  and  afterwards  instituted 
the  present  suit.  The  case  made  by  the  bill  was,  that  the  testatrix 
was  imbecile,  and  fraudulently  induced  by  Sarah  Bate  to  transfer 
the  annuities  into  her  name.  It  was  alleged  that  the  testatrix  went 
to  the  Bank  to  receive  her  dividends,  and  was  there  induced  to  make 
the  transfer;  that  she  only  signed  her  mark  to  the  transfer, 
although  she  could  write,  and  that  her  signature  was  only  attested 
by  one  witness  instead  of  two.  Sarah  Bate,  by  her  answer,  denied 
any  impropriety  in  the  transaction,  and  alleged,  that  the  testatrix 
told  the  Bank  clerk  that  she  knew  what  she  was  about,  but  that  her 
hands  were  so  cold  that  she  could  hardly  sign  her  name,  upon  which 
the  stock-broker  advised  her  to  put  her  mark,  which  she  accordingly 
did;  and  that  the  defendant  was  under  alarm  when  she  agreed  to 
re-transfer  the  annuities. 

Roupell  and  Egan  now  moved  for  an  injunction  to  restrain  the 
transfer  of  the  annuities  by  Sarah  Bate.  They  relied  on  the  alleged 
incompetence  of  the  testatrix  to  make  the  transfer,  and  the  special 
circumstances  of  the  case,  and  contended,  that  the  agreement  proved 


778 


1845.     CH.    9  JURIST,  545. 


[B.B. 


Batb 

r, 

Thk 

Rank  of 

England. 


that  Sarah  Bate  considered  she  had  acquired  no  right  under  the 
transfer. 

Kindersley  and  Speedy  contra^  contended  that  the  bill  rested  on 
no  real  foundation,  but  was  a  pure  fiction.  The  answer  entirely 
denied  the  case  made  by  the  bilU  The  testatrix  became  attached 
to  the  defendant,  and,  as  she  had  other  property,  there  was  nothing 
remarkable  in  her  making  the  transfer. 

Lord  Langdale,  M.  B.,  said,  that  cases  of  this  kind,  where 
a  party  had  been  about  the  person  of  a  testator,  in  the  capacity 
of  a  companion  or  domestic,  and  had  obtained  a  transfer  of  the 
bulk  of  her  property,  without  any  valuable  consideration,  were 
always  attended  with  more  or  less  suspicion.  What  was  the 
testatrix's  age  ? 

Egan  : 
Upwards  of  eighty-three  when  the  transfer  was  effected. 

His  Lordship  said,  that  circumstance  alone  pi'imd  facie  called  for 
inquiry.  Let  the  stock  be  brought  into  Court,  and  the  dividends 
be  paid  to  the  defendant,  upon  her  liability  to  account,  without 
prejudice,  until  the  hearing  of  the  cause. 


1845. 
June  28. 

Chancery, 

WlOBAM, 

V.-C. 
1660] 


DEVALL  V.  DICKENS  (1). 

(9  Jurist,  550— 551.) 

Bequest  of  personalty,  in  trust  for  the  legatee  for  life,  with  remainder  to 
her  appointees  by  will,  with  remainder,  iu  default  of  ap^K>iijtment,  to  her 
executors  and  administrators:  Held,  that  the  legatee  took  the  capital 
absolutely. 

John  Devall,  the  testator,  bequeathed  his  residuary  estate  to 
trustees,  in  trust  as  to  six  sixteenth  parts  thereof  for  his  two 
daughters,  the  plaintiffs,  in  equal  moieties  as  tenants  in  common, 
with  benefit  of  survivorship  between  them,  on  the  death  of  either 
under  twenty-one  and  unmarried,  and  with  an  ultimate  limitation 
over  on  the  death  of  both  under  twenty-one  and  unmarried.  The 
will  then  contained  a  proviso,  that,  on  each  of  the  legatees  respec- 
tively attaining  twenty-one,  or  marrying,  his  trustees  should  pay 
the  dividends  and  interest  of  such  daughter's  share  to  her  or  her 

(1)  In  re  (hialow  (1888)  39  Ch.  D.  622,  57  L.  J.  Ch.  940,  59  L.  T.  308. 
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assigns  from  time  to  time  during  her  life,  exclusive  of  any  husband ; 
and  that,  after  her  death,  the  capital  of  the  said  trust  fund  should 
be  in  trust  for  such  persons  as  she  should  appoint  by  will,  and,  in 
default  of  appointment,  in  trust  for  her  executors  and  adminis- 
trators. The  six  sixteenths  consisted  of  a  sum  of  6,3252.  Consols, 
standing  in  the  name  of  the  defendant,  upon  the  aforesaid  trusts. 
The  two  plaintiffs  having  long  attained  their  ages  of  twenty-one 
years,  and  never  having  been  married,  applied  to  the  defendant, 
the  trustee,  to  transfer  the  fund  to  them  in  equal  shares.  The 
defendant  declined  to  do  so  without  the  direction  of  the  Court, 
on  the  ground  that  it  was  doubtful,  under  the  above  proviso, 
whether  they  were  entitled  to  an  absolute  interest  in  the  capital 
of  the  fund. 


Devall 

r, 
DIGKBN& 


J.  H.  Palmer^  for  the  plaintiffs,  urged,  that  a  limitation  of 
personal  estate  to  one  for  life,  with  an  ultimate  limitation  to 
such  person's  executors  and  administrators,  vested  the  capital  of 
the  fund  in  the  legatee,  just  as  a  gift  of  real  estate  to  a  devisee  for 
life,  with  remainder  to  his  heirs,  would  vest  the  inheritance  in  such 
devisee ;  and  that  the  power  to  dispose  by  will  only,  and  not  by 
deed,  did  not  prevent  this  construction. 

Bacon,  for  the  defendant,  submitted  to  act  as  the  Court  should 
direct. 


[561] 


Sir  James  Wigram,  Y.-C,  said,  that  he  had  in  previous  cases,  of 
a  similar  description  to  the  present,  always  held  that  the 'effect 
of  such  a  limitation  was  substantially  to  give  the  entire  interest 
in  the  property  to  the  legatee ;  and  he  accordingly  decreed 
the  defendant  to  transfer  the  trust  fund  to  the  plaintiffs  in  equal 
moieties. 


ROGERS  V.  TOWSEY. 

(9  Jurist,  575—576.) 

A  testator  gave  5,000^  stock  to  his  sister  for  life ;  and  at  her  decease  the 
stock  vas  to  be  equally  divided  among  the  testator's  nieces,  E.  T., 
M.  B,  R.,  F.  B.  B.,  M,  A.  G.  B..  and  A.  L.  R.,  or  the  survivors  of  them. 
And  after  bequeathing  another  legacy,  the  testator  directed  that  the 
remainder  of  his  property  should  be  divided  into  two  equal  shares,  of  which 
he  gave  one  to  his  niece  M.  R  B.,  and  the  other  between  his  nieces  E.  T. 
and  P.  B.  B.    The  will  then  contained  the  following  clause :  <'  In  case  my 


1846. 
3/ay  29. 
June  2, 

CJiancery, 

Wigram, 
V.-C. 

[576] 
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TOWSBY. 


ROQBRB  niece  E.  T.  should  not  surviye  me,  her  child  or  children  are  to  inherit  vhat 

^^^^  I  have  bequeathed  to  her ;  and  the  same  of  any  other  of  my  nieoee  who 

""'"*'  may  marry  and  leave  children : "  Held,  that  the  words  of  sunrivorahip 

occurring  in  the  gift  of  the  5,000/.  stock  to  the  testator's  nieces  were  to  be 
referred  to  the  testator's  death. 

The  will  of  Thomas  Rogers,  the  testator  in  the  cause,  which  bore 
date  the  14th  May,  1814,  amongst  other  legacies,  contained  the 
following  bequest:  "I  give  and  beqaeath  to  each  of  my  sbters 
Phoebe  Beeston  and  Betty  Mitchell  the  interest  of  5,0002.  stock  in 
the  41.  per  Gents,  for  their  lives ;  and  at  the  decease  of  each,  the 
said  stock  is  to  be  equally  divided  among  my  nieces  Mary  Robinson 
Rogers,  Elizabeth  Towsey,  Frances  Rogers  Beeston,  Mary  Ann 
Goodhew  Rogers,  and  Augusta  Louisa  Rogers,  or  the  survivors  of 
them.  I  give  and  bequeath  to  my  sister  Betty  Mitchell  1,0001. 
sterling  at  my  decease,  in  addition  to  what  I  have  before  or  may 
hereafter  bequeath  to  her.  The  remainder  of  my  property,  of  what 
kind  or  denomination,  I  would  have  divided  into  two  equal  shares, 
one  share  of  which  I  give  and  bequeath  to  my  niece  Mary  Robinson 
Rogers,  and  the  other  share  between  my  nieces  Elizabeth  Towsey 
and  Frances  Rogers  Beeston,  after  all  just  demands  on  my  property 
are  discharged.  In  case  my  niece  Elizabeth  Towsey  should  not 
survive  me,  her  child  or  children  are  to  inherit  what  I  have 
bequeathed  to  her ;  and  the  same  of  any  other  of  my  nieces  who 
may  marry  and  leave  children ; "  and  the  testator  then  named  his 
executors.  Upon  the  death  of  the  testator  the  executors  duly 
proved  the  will,  and  paid  all  the  debts  and  the  legacies  given 
thereby,  except  the  two  legacies  of  5,0001.  and  5,0002.  42.  per  cent, 
stock,  to  meet  which,  however,  they  appropriated  two  sums  of 
5,0002.  and  5,0002.  42.  per  cent,  stock  in  their  own  names;  and 
upon  the  death  of  the  testator's  sister  Betty  Mitchell,  in  1816,  they 
transferred  one  of  those  sums  to  the  parties  entitled  thereto.  The 
other  sum  of  5,0002.  42.  per  cent,  stock  was  still  left  standing  in 
their  names,  and  was  afterwards  converted  by  the  Act  of  Parliament 
into  a  sum  of  4,8752.  82.  lOs.  per  cent.  Bank  Annuities.  Mary  Ann 
Goodhew  Rogers,  one  of  the  five  nieces  of  the  testator  named  in  his 
will,  intermarried  with  a  Mr.  Coles,  and  died  in  December,  1832. 
On  the  16th  June,  1848,  Phoebe  Beeston,  the  tenant  for  life  of  the 
4,8752.  82.  lOs.  per  cent.  Annuities,  died,  and  thereupon  the  executors 
of  the  will  filed  the  present  bill  against  Coles,  as  the  personal  repre- 
sentative of  his  deceased  wife,  and  the  four  surviving  nieces  of  the 
testator  who  were  named  in  his  will,  stating  as  above,  and  that 
Coles,  as  the  personal  representative  of  his  wife,  claimed  to  be 
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entitled  to  a  fifth  part  of  the  sum  of  4,875/.  stock,  in  right  of  his  Rookiui 
wife,  while  the  other  defendants  alleged,  that,  in  consequence  of  the  towbbt. 
death  of  Mrs.  Coles  in  the  lifetime  of  Phoebe  Beeston,  the  four 
surviving  nieces  of  the  testator  had  become  entitled  to  the  whole  of 
that  sum  of  stock ;  and  the  bill  charged,  that  the  plaintiffs  were 
advised,  that,  by  reason  of  such  conflicting  claims,  they  were  unable 
safely  to  distribute  the  fund,  except  under  the  direction  of  the  Court. 
The  bill  prayed  that  the  rights  and  interests  of  the  several  parties 
thereto  of  and  in  the  said  sum  of  4,875/.  8/.  10«.  per  cent.  Reduced 
Annuities,  and  the  dividends  thereof,  which  had  become  due  since 
the  death  of  Phoebe  Beeston,  might  be  ascertained  and  settled,  and 
declared  by  the  Court ;  and  that  the  plaintiffs  might  be  decreed  to 
transfer,  pay,  and  apply  the  said  sum  of  4,875/.  stock,  after  making 
provision  thereout  for  payment  of  costs. 

Montagu,  for  the  plaintiffs. 

RoiniUy,  for  three  of  the  surviving  nieces  of  the  testator,  con- 
tended, that  the  case  fell  within  the  general  rule  as  laid  down  in 
Crippg  V.  Wolcott{i)f  and  the  numerous  subsequent  cases  in  which 
the  authority  of  that  decision  had  been  recognised  :  Taylor  v. 
Beverley  {2).  The  only  thing  which  could  be  supposed  to  affect 
this  construction  were  the  words  which  occurred  in  a  subsequent 
part  of  the  will,  viz.  the  words  ''In  case  my  niece  Elizabeth  Towsey 
should  not  survive  me,  her  child  or  children  are  to  inherit  what  I 
have  bequeathed  to  her."  Those  words,  however,  plainly  referred 
only  to  the  bequest  to  Elizabeth  Towsey,  which  immediately  preceded 
them,  and  had  no  reference  to,  and  could  not  affect,  the  bequest  of 
the  5,000/.  stock.     [He  cited  also  Hoghton  v.  Wtiitgreave{s),'] 

Hals,  for  the  other  surviving  niece  of  the  testator. 

Tinney,  for  the  personal  representative  of  Mrs.  Coles,  contended 
that  the  period  of  survivorship  must  be  referred  to  the  death  of  the 
testatrix,  but  that,  if  his  Honour  should  be  of  opinion,  upon  the 
authority  of  Cripps  v.  Wolcott,  that  the  death  of  the  tenant  for  life 
was  the  period  to  which  the  survivorship  must  piimd  facie  be 
referred,  yet  the  subsequent  clause  in  the  will  which  had  been 
referred  to  by  Mr.  Romilly  had  the  effect  of  fixing  that  period  at 
the  death  of  the  tenant  for  life. 

(1)  20  B.  B.  268  (4  Madd.  11).  (3)  20  B.  B,  259  (IJ.  &  W.  146\ 

(2),e6B.  B.  22  (1  Coll.  108). 
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RooRus  Sir  James  Wigram,  Y.-C,  said,  that  the  main  qaestion  in  the  case 

TowBBY.      arose  upon  the  will  of  Thomas  Bogers.  That  qaestion  was,  to  what 
period  the  word  "survivors,"  which  occurred  in  the  gift  over  of  the 
two  sums  of  5,0002.  and  5,0002.  to  the  testator's  nieces,  upon  the 
deaths  of  the  tenants  for  life,  was  to  be  referred — whether  to 
survivors  at  the  death  of  the  testator,  or  to  survivors  at  the  death 
of  the  tenant  for  life.    In  his  opinion,  the  word  "  survivors"  ought 
to  be  construed  as  survivors  at  the  death  of  the  testator.     The 
authorities  upon  this  point,  prior  to  the  case  of  Cripps  v.  Wolcott{i)^ 
had  decided,  that,  in  the  case  of  a  gift  to  tenants  in  common  in  fee, 
or  to  the  survivors  of  them,  the  period  to  which  the  survivorship 
was  to  be  referred  was  to  survivors  at  the  death  of  the  testator ;  and, 
according  to  Mr.  Jarman*s  account,  (see  Jarman  on  Wills,  vol.  2, 
p.  649),  there  were  nine  decisions  upon  the  point,  of  which  one  was 
a  decision  of  the  House  of  Lords.     That  had  been  the  state  of  the 
authorities  prior  to  the  case  of  Cripps  v.  Wolcott ;  and  it  appeared 
to  his  Honour  that  reasons  of  weight  might  be  suggested  for  the 
adoption  prima  facie  of  that  view  of  the  case.     If  a  testator  should 
give  his  property  to  be  divided  between  several  as  tenants  in  common, 
and  any  of  them  should  die  in  his  lifetime,  the  portion  of  the  pro- 
perty given  to  the  one  so  dying  would  lapse ;  and,  therefore,  there 
was  an  obvious  reason  why  a  testator,  not  intending  to  die  intestate, 
should,  by  words  of  survivorship,  make  provision  for  that  share 
which,  but  for  that,  would  lapse.    If,  however,  the  objects  of  the 
testator's  bounty  actually  survived  him,  it  was  not  so  easy  to  see 
why  he  should  make  their  taking  contingent  upon  the  event  of  their 
surviving  another  person.   But,  whatever  the  state  of  the  law  might 
have  been  prior  to  the  decision  in  Cripps  v.  Wolcott,  that  case  was 
[♦676  ]       decided  the  other  way;  and,  *according  to  Mr.  Jarman,  the  Court 
had,  by  so  doing,  overruled  nine  decisions  to  the  contrary,  of  which 
one  was  by  the  House  of  Lords.    In  point  of  fact,  however.  Sir 
John  Leach  had  so  decided,  and  the  authority  of  the  decision  had 
been  recognised  by  the  Yice-Chanobllor  of  EKaLAND(2),  and,  in  a 
recent  case,  by  Vice-chancellor  Enioht  Bruoe(8);  or,  at  least,  they 
had  expressed  a  strong  inclination  of  opinion  in  favour  of  it.     His 
Honour  did  not,  therefore,  mean  to  dispute  that  that  was  the  state 
of  the  law ;  and,  in  considering  the  case  which  was  then  before  him, 
he  should  assume  that  the  period  to  which  the  survivorship  was  to 

(1)  20  R.  R  268  (4  Madd.  11).  (3)  See  Taylor  v.  Beverlcff,  66  B.  R 

(2)  See  Oihht  v.  Tait,,  42  R.  R.  136      22  (1  OoU,  108). 
(8  Sim.  32). 
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be  referred  was  the  death  of  the  tenant  for  life.  His  judgment, 
however,  would  turn  upon  the  following  clause  in  the  will :  "  In 
case  my  niece  Elizabeth  Towsey  should  not  survive  me,  her  child 
or  children  are  to  inherit  what  I  have  bequeathed  to  her ;  and  the 
same  of  any  other  of  my  nieces  who  may  marry  and  leave  children." 
If  the  omitted  words,  "  but  leaving  children,"  had  been  added,  the 
clause  would  have  stood  thus :  ''In  case  my  niece  Elizabeth  Towsey 
shall  die,  but  leaving  a  child  or  children,  then  her  child  or  children 
are  to  inherit  what  I  have  bequeathed  to  her ;  and  the  same  of  my 
other  nieces."  And  that  seemed  a  reasonable  construction  to  put 
upon  the  clause.  It  would  then  stand  thus :  ''  I  give  it  to  my  five 
nieces,  equally  to  be  divided  between  them ;  or,  if  any  one  of  them 
should  die  in  my  lifetime,  then  I  wish  the  children  of  the  one  so 
dying  to  take  it."  The  subsequent  part  of  the  clause  was  quite 
express.  The  words  were^  ''  the  same  of  any  of  my  nieces  who  may 
marry  and  leave  children."  There,  the  words  "  leave  children  " 
seemed  to  give  a  construction  to  that  part  of  the  same  clause  which 
spoke  of  the  gift  to  Elizabeth  Towsey.  The  whole  will  should  be 
read  as  if  the  testator  had  said,  "  I  give  it  to  my  five  nieces  as 
tenants  in  common;  and  if  one  die,  leaving  a  child  or  children,  such 
child  or  children  is  or  are  to  stand  in  the  parent's  place,  otherwise 
the  estate  is  to  go  to  the  survivors."  That  would  reconcile  the  two 
clauses,  and  appeared  to  be  the  necessary  construction  of  the  will. 

Costs  out  of  the  estate. 


ROOBBS 
TOWBKT. 


CLOGSTOUN  V.  ^ALCOTT. 

(9  Jurist,  649.) 

A  ward  of  Court  allowed  to  leave  the  jurisdiotioQ  of  the  Court  at  her 
own  request 

O.  L.  Russell  made  an  application  in  this  case  on  behalf  of  an 
infant  ward  of  Court  of  the  age  of  eighteen  years,  for  leave  to  go  to 
Trinidad,  for  the  purpose  of  residing  with  her  brother  there.  A 
letter  was  produced  from  her  to  her  guardian,  showing  that  it  was 
her  desire  to  go ;  and  it  was  stated  that  her  guardian  made  no 
objection. 


1846. 
July  22. 

Chancery, 

Shadwell, 
V..C. 

[649] 


The  Yicb-Ghancellor  made  the  order. 
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1846.  MALIN8  V.  LORD  DUNRAVEN. 

Mav  6.  8. 

iLl  (»  Jurist,  690—691.) 

^'^^V  This  Court  cannot,  even  by  consent,  order  a  view  in  one  county  by  a 

sheriff  of  another,  neither  can  it  compel  a  jury  to  go  out  of  the  limits  of  a 
J         '  county  for  such  a  purpose. 

r  690  ]  ^ni%  was  an  action  by  Malins  against  Lord  Dunraven  as  lessor, 

£  *69i  ]  for  alleged  breaches  of  covenant  in  a  lease  between  *the  parties. 
Lord  Dunraven,  it  appeared,  had  demised  certain  veins  of  coal  and 
fire-clay,  reserving  to  himself  the  mines  and  other  minerals,  and 
afterwards  had  executed  a  deed  of  conveyance  to  Sir  B.  Price. 
Malins  had  filed  a  bill  against  Sir  B.  Price,  and  certain  issues  had 
been  directed  by  the  Yicb-Ghamcbllob  to  be  tried  at  Bristol,  and 
three  actions  were  depending.    Under  these  circumstances, 

E.  r.  Williams,  on  the  part  of  the  defendant,  moved  for  a  rule 
to  change  the  venue  from  Middlesex  to  Glamorganshire.  He 
urged,  in  support  of  the  rule,  that  the  cause  of  action  arose,  and 
that  most  of  the  witnesses  were  resident  in  Glamorganshire ;  that 
it  would  be  more  convenient  to  them  if  the  action  were  tried  there ; 
and  that  a  view  would  be  necessary,  which  could  not  be  had  if  the 
venue  remained  unchanged  in  Middlesex, 

Butt  and  Phinn  showed  cause  in  the  first  instance,  and  sub- 
mitted, it  would  be  more  convenient  to  have  the  cause  tried  in 
Middlesex. 

(CoLBRiDOE,  J.:  How  are  you  prepared  to  effect  a  view  from 
Middlesex  to  Glamorganshire?  Have  yon  any  instance  in  which 
it  has  been  done  ?  I  cannot  understand  how  the  sheriff  could  go ; 
and  I  must  have  the  sheriff's  consent,  for  I  have  no  power  to  compel 
him  to  go.) 

The  plaintiff  would  consent  to  a  view  by  a  Middlesex  jury,  and 
this  was  the  more  necessary,  as  a  fair  trial  could  not  be  had 
in  Glamorganshire,  in  consequence  of  the  influence  of  the 
defendant. 

Cur,  adv.  ttdt. 

CoLBRiDQB,  J.,  on  the  8th  May,  gave  judgment: 

This  was  an  action  by  the  lessee  of  some  mining  property  in  the 
county  of  Glamorgan  against  his  lessor,  for  certain  breaches  of 
covenant ;  and  it  appears  there  are  two  other  actions  pending,  one 
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by  the  lessor  against  the  lessee,  and  another  by  the  present  plaintiff 

against  a  third  party,  who  has  an  interest  under  the  same  property, 

the  last  being  an  action  on  the  case,  and  in  both  of  which  the  venue 

is  in  Glamorganshire.    It  is  admitted  by  both  parties,  that  it  would 

be  convenient  and  desirable  that  the  three  actions  should  be  tried 

iiogether,  and  also  that  in  each  case  a  view  is  necessary.    But  it  is 

urged  on  behalf  of  the  plaintiff,  who  seeks  to  retain  the  venue  in 

Middlesex,  that  the  plaintiff  would  consent  to  a  view  by  a  Middlesex 

jury,  but  I  feel  perfectly  satisfied  that  I  have  no  power  to  direct  a 

view  in  such  a  case,  nor  could  I  compel  the  Sheriff  of  Middlesex  to 

go  with  a  Middlesex  jury,  and  have  a  view  in  Glamorganshire ; 

neither  could  the  jury  be  required  to  go  out  of  the  county.     On 

this  ground,  I  think,  the  rule  for  changing  the  venue  must  be 

absolute. 

m  Rule  absolute. 


Malivs 

V, 

Lord 
dunraysn. 


DAY  V.  DAY  (I). 

(9  Jurist,  786.) 

This  Court  has  no  authority  to  sanction  an  arrangement  affecting 
property  settled  upon  infants,  even  though  it  be  of  opinion  that  such 
arrangement  would  be  beneficial  to  them. 

By  a  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Day, 
certain  personal  property  was  vested  in  trustees,  upon  trust  to  pay 
the  interest  to  the  husband  for  his  life,  and,  after  his  decease,  upon 
trust  to  pay  the  interest  to  the  wife  for  her  life,  and,  after  the 
decease  of  the  husband  and  wife,  upon  trust  to  divide  the  principal 
among  the  children  of  the  marriage  as  the  husband  and  wife  should 
jointly  appoint,  and,  in  default  of  such  appointment,  to  divide  the 
same  among  the  children  in  equal  shares.  Mr.  Day,  also  by  the 
settlement,  covenanted  with  the  trustees,  that,  if  any  property 
should,  during  the  coverture,  devolve  upon  himself  or  his  wife  of 
the  value  at  any  one  time  of  8002.,  he  would  settle  and  assure  the 
same  upon  the  like  trusts  as  those  before  declared  of  the  property 
thereby  settled.  A  relative  of  the  wife,  by  his  will,  after  giving 
various  legacies,  bequeathed  the  residue  of  his  estate  and  effects  to 
several  parties  in  succession  for  life,  and  declared,  that,  on  the 
death  of  the  last  tenant  for  life,  the  same  should  be  divided  in  equal 
shares  between  and  among  the  children  of  his  the  testator's  brother 
Bichard  who  should  be  then  living.  Mrs.  Day  was  one  of  the  nine 
children  of  this  brother  Bichard,  and  Bichard  was  now  living.     As 

(1)  Not  followed,  In  re  Wella  [1903]  1  Ch.  848. 72  L.  J,  Ch.  613,  88  L.  T.  366. 
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Brugb,  V.-C, 
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Day  one  or  more  of  the  tenants  for  life  was  also  surviving,  an  arrange- 
DAT.  ment  was  entered  into  by  the  family  and  other  persons  interested 
in  the  testator's  estate,  by  which  it  was  proposed  and  agreed,  that 
the  residue  given  by  the  testator's  will  should  be  considered  as  now 
divisible,  and  that  Mrs.  Day,  as  one  of  the  nine  children  of  Bichard, 
should  be  declared  entitled  to  one-ninth  of  the  whole.  Mr.  Day, 
having  entered  into  the  covenant  in  his  marriage  settlement,  and 
his  property  far  exceeding  the  value  of  8002.,  could  not,  without  the 
sanction  of  the  Court,  concur  in  the  proposed  arrangement.  The 
bill  was,  therefore,  filed  for  the  purpose  of  obtaining  this  sanction. 

Baean,  for  the  plaintiff: 

The  effect  of  this  plan  will  be  to  give  Mrs.  Day  and  her  children 
an  absolute  interest  in  one  ninth  part  of  the  property,  instead  of  a 
mere  contingency  in,  possibly,  a  greater  part,  or  even  the  whole ; 
but,  on  the  other  hand,  there  is  the  possibility,  that,  by  her  dying 
during  the  lifetime  of  the  last  tenant  for  life,  she  and  her  children 
might  take  nothing.  The  payment  of  the  fund  would,  of  course,  not 
take  place  until  the  death  of  the  last  tenant  for  life  under  the 
testator's  will;  but,  subject  to  that  event,  the  interest  of  Mrs.  Day 
in  the  one-ninth  would  be  vested  in  the  trustees  of  her  settlement. 
The  parties,  therefore,  ask  the  sanction  of  the  Court  to  this 
arrangement. 

Emioht  Bb^oe,  V.-C.  : 

This  seems  very  like  asking  the  Court  to  pass  an  Act  of  Parlia- 
ment. Something  of  this  sort  was  attempted  in  Peto  v.  Gardner  (i), 
and  I  held  that  I  had  no  jurisdiction.  I  do  not  hesitate  to  say,  that 
I  think  such  an  arrangement  as  that  proposed  would  be  for  the 
benefit  of  the  infants,  but  I  consider  that  I  have  no  jurisdiction  to 
sanction  it.  It  is,  in  effect,  to  unsettle  property  already  subject  to 
the  terms  of  a  settlement,  and  that  Parliament  alone  has  authority 
to  do. 

(1)  60  E.  E.  165  (2  Y.  &  C.  C.  0.  312). 
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SWEET  t;.  HUNTER.  i845. 

(9  Juriflt,  807-808.)  April  le.  18. 

Bill  by  a  creditor  of  a  testator  for  an  account  of  the  estate  against  the  Chaneenj, 
surviving  executrix  and  A.,  who  had  acted  only  as  agent  for  the  deceased  Wioram, 
executor  in  getting  in  the  estate.    A.,  by  his  answer,    admitted   the  ^**^* 

plaintiffs  title,  and  that  he  had  in  his  possession  documents  relating  to  the  [  ^^  ] 
testator's  estate :  Held,  upon  motion  for  production,  that  A.,  as  he  had 
submitted  to  answer  the  bill,  was  bound,  notwithstanding  that  he  was 
improperly  made  a  party,  to  put  in  as  full  an  answer  as  a  person  properly 
made  a  defendant  might  be  compelled  to  put  in.  Bat,  as  the  personal 
representatives  of  the  deceased  executor,  to  whom  A.  was  accountable,  and 
who  might,  therefore,  have  an  interest  in  the  dociunents,  were  not  made 
parties  to  the  bill,  the  Coubt  refused  to  order  production  except  upon  an 
undertaking  to  amend  by  making  them  parties. 

This  was  a  motion  on  behalf  of  the  plaintiff,  for  the  production  of 
certain  documents  which  Webster,  one  of  the  defendants,  had  by  his 
answer  admitted  to  be  in  his  possession.  The  facts  of  the  case 
appear  in  the  judgment. 

Hvbback,  in  support  of  the  motion. 

Wright^  contra. 

Sir  James  Wioram,  V.-C.  :  AprU  le. 

In  this  case  of  Sweet  v.  Hunte\\  which  was  a  motion  for  the  pro- 
duction of  papers,  the  bill  was  filed  by  a  creditor  of  the  late  Charles 
Hunter,  for  the  payment  of  his  debt.  The  defendants  are  Ann 
Hunter,  widow  and  executrix  of  the  testator,  and  a  gentleman  of  the 
name  of  Webster.  Charles  Hunter  appointed  two  persons  his 
executor  and  executrix,  namely,  Thomas  Hunter  his  brother,  who 
resided  in  Scotland,  and  his  widow  Ann.  Thomas  Hunter  proved 
the  will,  and  appointed  a  person  of  the  name  of  Webster,  who  was  a 
Writer  to  the  Signet,  to  act  as  his  agent  in  respect  of  the  testator's 
property.  Webster,  during  the  life  of  Thomas  Hunter,  received  a 
considerable  part  of  the  estate,  and  applied  it  in  the  payment  of 
debts,  and  also  got  into  his  possession  certain  leases,  and  various 
documents  relating  to  the  estate  of  the  testator.  Thomas  Hunter 
died,  and,  on  his  death,  Ann  Hunter,  the  widow  of  the  testator, 
proved  the  will.  The  bill  was  filed  against  Ann,  the  widow,  as 
representative  of  Charles  Hunter,  and  against  Webster  solely  in  his 
character  of  agent  of  the  deceased  executor.  It  was  quite  clear  that 
Webster,  upon  principle  simply,  is  not  accountable  to  Ann.  He 
was  merely  the  agent  of  Thomas  Hunter,  and  he  was  bound  to  hand 

50—2 


788  1845.    CH.    9  JUBIST,  807—808.  [rjl. 

Sweet  over  the  payments  to  him.  When  Thomas  Hunter,  the  executor, 
Hunter,  died,  Webster  became  personally  liable  to  his  representatives  for 
any  balance  due  from  him  to  Thomas  Hunter,  in  like  manner  as  the 
debtors  of  Thomas  Hunter  were  liable  for  any  balance  owing  from 
them  to  Thomas  Hunter.  But  there  was  no  privity  between 
Webster  and  the  testator.  Whether  the  bill  had  been  filed  against 
Ann  Hunter  alone,  charging  her  with  the  duty  of  getting  in  the 
papers  and  getting  in  what  was  due,  or  whether  it  had  been  filed 
against  Ann  Hunter  and  Thomas  Hunter,  charging  the  latter  as 
executor,  it  would  have  been  clearly  irregular  in  either  case  to  have 
made  Webster  a  defendant  to  the  bill.  I  do  not  say  that  a  bill  might 
not  have  been  filed  against  Webster,  charging  him  with  the 
possession  of  this  specific  property ;  but  this  is  a  simple  bill  for  an 
account,  and  nothing  more.  Webster  might  have  objected  to  this 
form  of  suit.  He  has,  however,  submitted  to  answer  the  bill,  and, 
having  submitted,  although  not  liable  to  be  made  a  party,  he  is 
bound  to  put  in  such  an  answer  as  a  defendant  would  be  compelled 
to  put  in  who  is  properly  made  a  defendant ;  and  that  rule  will 
prevail,  unless  there  is  any  reason  why  he  should  not  produce  the 
documents.  He  admits  he  is  agent  for  Thomas  Hunter ;  he  admits 
the  possession  of  assets,  and  that,  since  the  possession,  Thomas 
Hunter  has  actually  paid  the  debts  of  the  testator,  and  has  been 
dealing  with  the  assets;  he  admits  the  title  of  the  plaintiff;  he 
admits  that  he  has  acknowledged  the  title  by  paying  over  sums  of 
money  on  account  of  the  estate ;  he  admits  the  possession  of  certain 
documents,  which,  on  the  face  of  them,  it  is  clear,  by  his  admission, 
relate  solely  to  the  testator's  estate.  This  case  does  not  touch  that  (i) 
before  Lord  Gottenham,  in  which  a  party  who  had  answered,  deny- 
[  *808  ]  ing  *the  plaintiff's  rights,  was  held  not  compellable  to  produce  the 
documents.  There  is  no  reason  piimdfctcie  why  the  rule  should  not 
apply,  that  is,  as  between  the  plaintiff  and  Webster.  There  is, 
however,  another  point :  Webster,  in  truth,  says  that  he  himself  is 
a  creditor  in  respect  of  this  transaction ;  and  he  says  he  is  a  creditor, 
not  merely  upon  the  estate  of  Thomas  Hunter,  but  upon  the  estate 
of  the  testator ;  thus  completely  identifying  himself  with  the  estate 
of  which  Ann  Hunter  is  the  representative.  Therefore,  as  between 
the  plaintiff  and  the  defendant,  I  should  have  no  hesitation  in 
ordering  the  production  of  the  documents.  But  this  further  point 
occurs,  and  it  is  one  more  of  form  than  of  substance,  that,  as  Webster 
is  accountable,  as  agent  to  Thomas  Hunter,  to  Thomas  Hunter's 
(1)  See  Adams  y.  Fisher,  45  B.  B.  328  (3  My.  &  Cr.  526). 
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representatives,  who  are  not  made  parties  to  the  suit,  it  will  be 
clearly  ordering  him  to  produce  documents  in  the  absence  of  a 
party  who  may  have  an  interest  in  the  documents  and  in  the  account. 
There  are  many  cases :  Lambert  v.  Rogers  (i) ;  Murray  v.  Walters  (2) ; 
Grane  v.  Cooper  (8),  which  say,  that,  as  between  a  plaintiff  and 
defendant,  although  the  plaintiff  has  a  right  to  call  for  the  docu- 
ments, yet,  if  an  absent  party  has  an  interest,  the  Court  will  not 
order  them  to  be  produced  unless  the  absent  party  is  made  a  party 
to  the  record.  The  only  question,  therefore,  is,  whether  I  shall  order 
them  to  be  produced,  the  plaintiff  undertaking  to  amend  the  bill,  by 
making  the  representatives  of  Thomas  Hunter  parties,  or  let  the 
motion  stand  over,  with  liberty  to  the  plaintiff  to  amend  the  bill, 
and  with  liberty  to  bring  this  motion  on  again  after  the  bill  is  so 
amended.  It  really  makes  no  difference  in  this  case,  as  far  as  the 
justice  of  the  case  is  concerned,  which  course  is  taken.  It  will  be, 
perhaps,  better  to  take  the  latter  course  to  avoid  making  a  precedent. 
Let  the  motion  stand  over,  with  liberty  to  the  plaintiff  to  amend  the 
bill  by  making  the  representatives  of  Thomas  Hunter  parties,  with 
liberty  to  bring  on  this  motion  again  after  the  bill  is  amended. 
I  do  not  mean  to  say,  that,  in  this  case,  I  could  not  make  the  order ; 
but  I  would  rather  not  make  a  precedent  where  it  is  not  absolutely 
necessary. 


SWEBT 

V. 

HUNTEH. 


SHAW  V.   HILL. 

(9  JuriBt,  821.) 

Where,  by  tlie  rules  of  a  society,  a  salaried  officer  is  bound  to  pay  money 
received  by  him  by  virtue  of  his  office  to  the  treasurer  of  the  society,  and 
he  retains  such  monies  in  discharge  of  arrears  of  his  salary,  alleged  by  him 
to  be  due,  the  Court  will  restrain  him  from  further  acting  as  such  salaried 
officer. 

The  bill  was  filed  by  the  plaintiff  and  seventeen  others,  who, 
with  the  defendant  Swain,  were  the  shareholders  in  a  loan  and 
discount  society,  and,  with  the  other  defendant  Hill,  had  been  the 
shareholders  from  the  time  of  its  formation  down  to  December,  1844. 
It  stated  that  Hill  had  acted  as  secretary ;  that  by  the  6th  rule  of 
the  society,  it  was  provided,  that,  if  a  shareholder  became  security 
for  a  borrower,  who  afterwards  made  default  in  his  payments,  and 
did  not,  after  seven  days'  notice,  pay  the  amount  due  to  the  society, 


1845. 
Ajfrtl  24. 

Chfincerff, 

Knight 
Bbucb,  V.-O. 

[821] 


(1)  16  B.  B.  204  (2  Mer.  489). 

(2)  L.  C,  Lincoln's  Inn  Hall,  7th 
August,  1829. 


(3)  L.  C,  Lincoln's  Inn  Hall,  15th 
December,  1828. 
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Shaw  the  share  or  shares  belonging  to  the  surety  should  be  sold  to  make 
Hill.  good  the  same ;  that,  by  the  8th  rale,  the  secretary  was  to  receive  all 
monies,  and  he  was  to  pay  them  over  to  the  treasmrer,  and  was  to 
conduct  the  correspondence,  and  prepare  an  annual  balance-sheet. 
It  was  then  charged,  that  Hill  had  become  security  for  a  borrower, 
who  had  made  default ;  and  that,  notice  having  been  served  on  him 
according  to  the  6th  rule,  the  shares  of  Hill  had  been  sold  to  pay 
the  amount  due,  and  he  had  ceased  to  be  a  shareholder,  and  had 
been  dismissed  from  his  office  of  secretary.  It  was  further  charged, 
that  Hill  had  since  received  various  sums  of  money  on  account  of 
the  society,  which  he  had  not  paid  to  the  treasurer,  nor  had  he 
accounted  for  them  to  the  directors ;  and  that  the  defendant  Swain, 
who  had  refused  to  join  in  the  suit,  had  colluded  with  Hill  for  the 
purpose  of  preventing  the  society  from  compelling  Hill  to  pay 
what  was  due.  The  bill  prayed  that  the  defendant  Hill  might  be 
restrained  from  acting  as,  or  pretending  to  be,  secretary  of  the  said 
society,  and  from  collecting  or  receiving  the  debts  of  the  said 
society;  and  that  the  defendant  Swain  might  also  be  restrained 
from  collecting  or  receiving  the  debts  of  the  said  society.  By  the 
answer,  it  was  insisted  that  Hill  was  still  secretary,  for  he  had 
never  been  legally  discharged.  By  the  18th  rule,  the  secretary 
was  not  to  be  discharged  without  sufficient  reason,  and  without  the 
consent  of  three-fourths  of  the  shareholders,  or  without  three 
months'  notice.  None  of  these  requisites  had  been  complied  with. 
The  sums  he  had  received,  it  was  insisted,  he  had  a  right  to  retain 
in  satisfaction  of  his  claim  for  arrears  of  salary;  but  he  was 
ready,  and  thereby  offered  to  account  for  the  same.  There  was 
still  an  existing  partnership,  and  the  question  was  one  simply  of 
account. 

Hialap  Clarke,  for  the  plaintiffs. 

C.  P.  Cooper  and  WaUon,  for  the  defendants. 

Knight  Bbuce,  V.-C. : 

Whatever  may  be  the  defendant  Hill's  claim,  whether  just  or 
unjust,  or  whether  or  not  he  has  ceased  to  be  secretary,  he  has  no 
right  to  hold  these  monies.  It  was  part  of  his  duty  to  hand  them 
over  to  the  treasurer.  If  he  has  claims,  he  must  enforce  those 
claims  in  a  legal  way.  I  think  he  ought  not  to  be  permitted  to 
receive  the  monies.    Without  giving  any  opinion  as  to  his  claim,  I 
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have  come  to  the  concluBion,  that,  the  plaintiffs  undertaking  to 
abide  by  such  decree  or  order,  if  any,  for  a  dissolution  of  the 
partnerehip  of  the  society  or  association  in  the  pleadings 
mentioned,  and  in  respect  thereof,  as  the  Court  may  make,  let 
the  defendant  Hill  be  restrained  from  collecting  the  monies  due 
and  payable  to  the  society,  and  from  representing  himself  to  be 
secretary  or  agent  of  the  said  society  or  association ;  and  let  the 
defendant  Swain  be  restrained  from  collecting  or  receiving  the 
debts  of  the  said  society  or  association.  But  this  order  is  not  to 
interfere  with  any  right  which  Hill  or  Swain  may  have  to  receive 
any  dividends  or  profits  accruing  on  their  respective  shares,  if  any. 

The  undertaking  was  given  on  behalf  of  the  plaintiffs,  and  the 
order  was  accordingly  made. 


Shaw 
Hill. 


In  ee  hope  (1). 

(9  Jurist,  856.) 

An  attorney  is  privileged  from  arrest  while  in  attendance  at  the  Master's 
office  taxing  costs,  as  well  as  returning  therefrom. 

An  attorney  of  the  Queen's  Bench,  who  was  not  admitted  of  the  Common 
Pleas,  while  in  attendance  at  the  Master's  office  of  the  latter  Court,  on  an 
appointment  obtained  by  his  client,  for  the  purpose  of  changing  him  as  his 
attorney,  was  arrested  returning  from  such  appointment :  Held,  that  he 
was  privileged  from  arrest,  and  that  the  fact  of  his  not  being  legally 
entitled  to  the  costs  was  a  question  for  the  Master,  but  could  not  operate 
against  his  discharge. 

One  Hope,  having  been  attorney  for  the  plaintiff  in  a  cause  of 
Phelps  V.  Newman^  in  the  Common  Pleas,  an  order  had  been 
obtained  by  his  client  to  change  his  attorney,  on  the  usual  under- 
taking to  pay  what  should  be  found  due  on  taxation.  Mr.  Hope 
attended  an  appointment  subsequently  obtained  to  tax,  and  was 
arrested  on  returning  from  the  Master's  office  for  certain  costs  due 
from  him  in  a  cause  of  Hope  v.  Baxendale.  Thereupon  Mr.  Hope 
applied  to  a  Judge  at  Chambers  for  his  discharge  out  of  custody,  on 
the  ground  that  he  was  privileged  whilst  returning  from  the 
Master's  office,  where  he  had  been  professionally  engaged.  The 
learned  Judge,  being  of  opinion  that  he  ought  to  be  discharged, 
made  an  order  accordingly ;  and  to-day 

WiUes  moved  for  a  rule  to  rescind  the  order  of  the  learned 
Judge  ordering  Mr.  Hope  to  be  discharged  out  of  the  custody  of  the 

(1)  Eyre  v.  Barrow  (1858)  27  L.  J.  Ch.  784. 


1846. 
Afay  26. 

Bail  Court. 

WlOHTMAN, 
J. 
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inra  Sheriff  of  Middlesex,  and  sabmitted,  that  Mr.  Hope  was  not 
entitled  to  his  discharge,  as  he  was  not,  in  fact,  an  attorney  of  the 
Common  Pleas.  He  had  never  been  admitted  in  the  Common 
Pleas,  and  had  never  signed  the  roll  in  that  Court,  pursuant  to  the 
provisions  of  the  6  &  7  Vict.  c.  78,  s.  27.  Not  being,  therefore,  an 
attorney  of  that  Court,  he  could  not  be  entitled  legally  to  any  costs, 
and  could  not  have  attended  for  the  purpose  of  taxing  items  which 
he  could  not  at  law  recover. 

Carey  showed  cause  in  the  first  instance,  and  submitted,  that, 
though  Mr.  Hope  might  not  be  an  attorney  of  the  Common  Pleas, 
he  was  an  attorney  of  that  Court,  and,  therefore,  generally 
privileged  whilst  engaged  in  the  business  of  his  clients  in  any  of 
the  courts  of  law  in  Westminster  Hall  or  elsewhere.    *     *     ♦ 

WUleSf  in  support  of  the  rule  : 

It  may  be  conceded,  that  the  Master's  office  is  a  place  which 
would  privilege  a  party  in  attendance  there  from  arrest ;  bat,  as 
Mr.  Hope  was  not  an  attorney  of  the  Common  Pleas,  and  had  no 
right  to,  and  could  not  recover,  costs  for  business  done  in  the 
Common  Pleas,  he  could  not  have  any  privilege  from  being  in  the 
Master's  office  in  a  business  in  which  he  could  not  by  law  recover 
costs.  Mr.  Hope,  not  having  signed  the  roll  in  the  manner 
required  by  law,  was  not  authorised  to  practise  in  the  Common 
Pleas,  and  could  not  recover  from  his  client. 

WlOHTMAN,  J. : 

It  appears  to  me,  that,  whether  Mr.  Hope  was  or  was  not  entitled 
to  his  costs,  he  was  at  least  justified  in  his  attendance  at  the 
Master's  office.  Indeed,  he  was  required  by  the  appointment  to 
attend,  and,  for  aught  that  appears  to  the  contrary,  he  may  have 
had  some  very  good  reasons  to  have  shown  to  the  Master  why  he 
was  in  fact  entitled  to  costs  in  this  particular  case.  The  question, 
however,  of  whether  he  was  entitled  to  costs  was  a  question  for  the 
Master.  I  think,  that,  being  called  on  to  deliver  his  bill  for  taxa- 
tion, he  had  properly  attended  on  the  occasion  in  question,  and 
that,  being  so,  he  had  privilege  from  arrest  returning  from  the 
office. 

Rule  refused* 
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FEY  V.  FEY.  18*5. 

Nov.  20,  21, 
(9  Jurist,  894—897.)  25. 

Testatrix,  by  her  will,  gave  and  bequeathed  all  her  leasehold  estates,  Ckancent 
together  with  all  rents  or  arrears  of  rent  which  might  be  owing  to  her  in  wio** ^ ' 
respect  of  such  leasehold  estates,  to  J.  J.  T.  and  W.  T.  F.,  their  executors,  y.-C.  * 

administrators,  and  assigns,  on  trust,  out  of  the  rents  and  profits  from  r  qa^  -i 
time  to  time  to  grow  due  from  the  said  premises,  to  pay  the  annuities 
therein  mentioned,  and,  subject  to  the  said  several  annuities,  upon  trust  to 
pay  the  rents  and  profits  of  the  said  leaseholds,  or  the  surplus  thereof,  after 
answering  the  same  several  annuities,  or  such  of  them  as  should  then  be 
subsisting,  to  his  niece  S.  C.  F.  and  her  husband  the  said  W.  T.  F.,  and 
the  survivor  of  them,  duiing  their  lives  and  the  life  of  the  survivor  of 
them ;  and,  after  the  decease  of  the  survivor  of  them  the  said  W.  T.  F.  and 
S.  C.  F.  his  wife,  to  stand  possessed  of  the  said  premises  upon  the  trusts 
therein  mentioned,  for  the  benefit  of  the  children  of  the  said  S.  C.  F.  by 
her  said  husband  W.  T.  F.  with  remainder  over  in  default  of  children  who 
should  become  entitled ;  and  she  appointed  the  said  W.  T.  F.  and  J.  J.  T. 
executors  of  her  will.  The  testatrix  afterwards  by  a  codicil,  after  reciting 
that,  by  her  will,  she  had  bequeathed  to  her  executor  W.  T.  F.  the  whole 
of  her  leasehold  estates  at  N.,  revoked  so  much  of  the  bequest  as  related  to 
the  whole  of  such  leasehold  estates  so  given  and  bequeathed  to  the  said 
W.  T.  F.,  his  heirs  and  successors,  and  gave  and  bequeathed  to  him  one- 
half  part  only,  and  the  other  half  part  of  the  said  leasehold  estates  she 
thereby  gave  and  bequeathed  to  her  cousin  C.  L.  G.,  to  be  at  his  absolute 
disposal.  And  she  further  revoked  the  appointment  of  J.  J.  T.  as  her 
executor,  and  instead  thereof  she  nominated  T.  H.  her,  or  one  of  her, 
executors ;  and  in  all  other  respects  she  confirmed  her  will : 

Held,  that  the  codicil  amounted  to  a  revocation  not  merely  of  W.  T.  F.'s 
interest  under  the  will  in  a  moiety  of  the  leaseholds  at  N.,  but  to  an 
absolute  revocation  of  the  bequest  of  a  moiety  thereof,  subject  to  the 
charges  imposed  thereon  by  the  will ;  and  that  C.  L.  0.  took,  under  the 
codicil,  the  'subject  of  the  bequest  so  revoked,  viz.,  a  moiety  of  the 
leaseholds  at  N.,  subject  to  the  debts  and  annuities  charged  thereon  by 
the  will. 

Frances  M.  Burn,  who  died  possessed  of  considerable  personal 
estate,  comprisingy  amongst  other  things,  certain  leasehold  estates 
at  Newington,  Camberwell,  and  Tottenham,  made  her  will,  dated 
the  28th  June,  1832,  and  thereby,  as  to  all  her  leasehold  estates, 
lands,  tenements,  and  premises,  whatsoever  and  wheresoever,  of 
or  to  which  she  might  be  possessed  or  entitled  at  the  time  of  her 
decease,  together  with  all  or  any  such  rent,  or*arrears  of  rent,  as 
might  then  be  due  or  owing  to  her  or  to  her  estate  in  respect  of 
the  said  leasehold  premises,  or  any  of  them,  she  gave  and 
bequeathed  the  same  unto  J.  J.  Taylor  and  W.  T.  Fry,  to  hold  to 
them,  their  executors  and  administrators,  upon  and  for  the  trusts, 
intents,  and  purposes  thereinafter  declared  and  contained  of  and 
concerning  the  same,  that  is  to  say,  upon  trust  that  the  said  J.  J. 
aylor  and  W.  T.  Fry,  and  the  survivor  of  them,  and  the  executors, 
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Fbt  administrators,  and  assigns  of  such  survivor,  or  sach  of  them  aa 

Fby.  might  for  the  time  being  be  acting  in  the  execution  of  the  trusts  of 
that  her  will,  did  and  should  from  time  to  time,  until  any  sale  of 
[  *896  ]  the  said  leasehold  premises,  *a8  thereinafter  mentioned,  let,  set,  and 
manage  the  same  in  such  way  and  manner  as  her  said  trustees  and 
trustee  for  the  time  being,  in  their  or  his  absolute  discretion,  mighi 
consider  most  beneficial  for  the  objects  and  purposes  of  that  her 
will;  and  should,  by,  with,  and  out  of,  as  well  the  rent  and 
arrears  of  rent,  if  any,  due  and  owing  at  her  decease,  as  likewise  the 
rents,  issues,  and  profits  from  time  to  time  thereafter  to  grow  due 
from  the  same  premises,  in  the  first  place,  pay,  discharge,  and 
satisfy  all  her  just  debts,  funeral  and  testamentary  expenses,  and 
the  legacies  thereinafter  mentioned,  and  also  all  ground  and  other 
rents,  rates,  taxes,  expenses  of  repairs,  and  insurance  impositions^ 
and  other  expenses  which  might  at  the  time  of  her  decease,  or  from 
time  to  time  thereafter,  be  or  become  due  and  payable  for  or  in 
respect  of  her  said  leasehold  estates ;  and,  in  the  next  place,  the 
following  annuities,  (she  then  gave  several  annuities).  And, 
subject  to  the  said  several  annuities,  her  mind  and  will  was,  that 
her  said  trustees  or  trustee  for  the  time  being  should  pay  the  rents 
and  profits  of  her  said  leasehold  estates,  or  the  surplus  thereof, 
after  answering  the  said  several  annuities,  or  such  of  them  as 
might  for  the  time  being  be  subsisting,  unto,  or  permit  and  sufTer 
the  same  to  be  received  and  taken  by,  her  niece  Sarah  Caroline 
Fry  and  her  husband  William  Thomas  Fry,  and  the  survivor  of 
them,  during  their  lives  and  the  life  of  the  survivor  of  them; 
and,  from  and  after  the  decease  of  the  survivor  of  them  the  said 
William  Thomas  Fry  and  Caroline  his  wife,  should  stand  and 
be  possessed  of,  and  interested  in,  the  said  leasehold  estates  and 
premises,  subject  to  the  several  subsisting  annuities,  if  any,  in  trust 
for  all  and  every  the  children  and  child  of  the  said  S.  C.  Fry  by 
the  said  W.  T.  Fry  her  said  husband,  who  being  a  son  or  sons, 
should  attain  the  age  of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  should  attain  that  age  or  marry,  in  equal  shares,  if 
more  than  one,  and  to  their  respective  executors,  administrators, 
and  assigns ;  if  there  should  be  but  one  such  child,  then  in  trust  for 
such  only  child,  his  or  her  executors,  administrators,  or  assigns. 
And  she  thereby  declared  her  will  to  be,  that  it  should  be  lawful  for 
her  said  trustees  or  trustee  for  the  time  being,  after  the  decease  of  the 
survivor  of  them  the  said  Sarah  Caroline  Fry  and  William  Thomas 
Fry  her  husband,  to  pay  and  apply  the  whole  or  such  part  as  such 
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trustees  or  trustee  should  think  fit  of  the  rents,  issues,  and  profits        Fbt 
of  the  presumptive  or  expectant  shares  or  share  of  the  child  or        ykt. 
children  of  the  said  Sarah  Caroline  Fry,  by  the  said  William 
Thomas  Fry  her  husband,  of  and  in  the  said  leasehold  estate  and 
premises,  for  or  towards  the  maintenance  and  education  of  such 
child  or  children  in  the  meantime,  and  until  his,  her,  or  their  share 
or  shares  should  become  absolutely  vested.      And  in  case  there 
should  be  no  child  of  the  said  Sarah  Caroline  Fry,  by  the  said 
William  Thomas  Fry  her  husband,  who,  being  a  son,  should  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  should  attain 
that  age  or  marry,  then  and  in  such  case  her  said  trustees  or 
trustee  for  the  time  being  should,  from  and  after  the  decease  of  the 
survivor  of  them  the  said  Sarah  Caroline  Fry  and  William  Thomas 
Fry  her  husband,  and  such  default  or  failure  of  their  children  as 
last  aforesaid,  stand  and  be  possessed  of,  and  interested  in,  the  said 
leasehold  estates  and  premises,  subject  to  the  subsisting  annuities, 
if  any,  as  aforesaid,  upon  and  for  such  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  such  powers,  provisoes,  agreements, 
and  declarations,  as  the   said  Sarah  Caroline  Fry  and   William 
Thomas  Fry  her  husband  should  from  time  to  time  jointly  direct 
or  appoint ;  and  in  default  of  such  direction  or  appointment,  and  so 
far  as  such  joint  direction  or  appointment  should  not  extend,  then 
as  the  survivor  of  them  the  said  Sarah  Caroline  Fry  and  William 
Thomas  Fry  her  husband,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  her  or  him  sealed  and  delivered  in  the 
presence  of,  and  to  be  attested  by,  two  or  more  credible  witnesses, 
or  by  his  or  her  last  will  and  testament,  or  any  codicil  or  codicils, 
in  writing,  to  be  by  her  or  him  signed  and  delivered  in  the  presence 
of,  and  attested  by,  the  like  number  of  credible  witnesses,  should 
from  time   to   time  direct  or  appoint;    and,   in  default  of  such 
direction  or  appointment,  and  so  far  as  any  such  direction  or 
appointment  should  not  extend,  in  trust  for  such  person  or  persons, 
(being  relations  of  the  said  Sarah  Caroline  Fry  on  the  side  of  her 
mother,  whose  maiden  name  was  Load),  and  if  more  than  one,  in 
the  same  or  the  like  shares,  as  the  personal  estate  of  the  said 
Sarah  Caroline  Fry  would,  under  the  Statutes  for  the  Distribution 
of  Intestates'  Effects,  be  distributable,  in  case  the  said   Sarah 
Caroline  Fry  had  died  intestate  unmarried,  and  without  children, 
or  any  relations  on  the  side  of  her  father.      And  she  thereby 
declared  her  will  to  be,  that,  from  and  after  the  decease  of  the 
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Fbt  survivor  of  them  the  said  Sarah  Carolme  Fry  and  William  Thomas 
p^T.  F^  b®^  husband,  and  in  the  meantime,  and  until  the  said  leasehold 
estates  and  premises  should  vest  absolutely  in  some  person  or 
persons  under  the  trusts  aforesaid,  her  said  trustees  or  trustee  for 
the  time  being  should  receive  the  rents  and  profits  of  the  same 
estates  and  premises,  or  of  the  unvested  part  or  share,  parts  or 
shares,  thereof,  and  let  out  and  invest  the  same,  or  such  part 
thereof  as  might  not  be  applied  for  maintenance  or  education  under 
the  trusts  or  powers  thereinbefore  in  that  behalf  contained,  in  the 
name  or  names  of  such  trustee  or  trustees  for  the  time  being,  in 
the  purchase  of  a  competent  share  or  competent  shares  of  any  of 
the  Parliamentary  stocks  or  public  funds  of  Great  Britain,  or  at 
interest  upon  Government  or  real  securities  (whether  upon  freehold 
or  leasehold  hereditaments)  in  England  or  Wales,  to  be  from  time 
to  time  by  him  or  them  altered,  varied,  and  transposed  at  their 
or  his  discretion,  and  should  receive  the  dividends,  interest,  and 
annual  profits  of  such  stocks,  funds,  and  securities,  and  lay  out 
and  invest  the  same  in  or  upon  stocks,  funds,  or  securities  of  a  like 
nature,  to  be  from  time  to  time  altered,  varied  and  transposed  as 
aforesaid,  and  should  repeat  such  laying  out  or  investments  as  the 
same  rents,  issues,  and  profits,  stocks,  funds,  and  securities,  and  the 
resulting  income  and  produce  thereof,  might,  during  such  suspense 
as  aforesaid,  accumulate  in  the  way  of  compound  interest.  And 
she  thereby  declared,  that  the  same  rents,  issues,  and  profits,  stocks, 
funds,  and  securities,  interest,  dividends,  and  annual  produce,  and 
the  accumulations  thereof  respectively,  should  belong  to,  and  be  in 
trust  for,  the  person  or  persons  who,  under  the  trusts  of  that  her 
will,  should  become  entitled  to  the  share  or  shares  from  which  such 
rents,  issues,  and  profits,  and  accumulations  should  have  respec- 
tively proceeded,  and  be  considered  as  part  thereof  respectively, 
and  it  was  thereby  farther  provided,  and  she  did  thereby  farther 
declare  her  will  to  be,  that,  as  and  when,  after  the  decease  of  the 
survivor  of  them  the  said  Sarah  Caroline  Fry  and  William  Thomas 
Fry  her  husband,  any  one  or  more  of  their  said  children  should 
become  absolutely  entitled  to  a  vested  interest  or  vested  interests 
in  the  said  leasehold  estates  and  premises,  it  should  be  lawful  for 
her  said  trustees  or  trustee  for  the  time  being,  if  they  or  he  should, 
in  their  or  his  absolute  discretion,  think  fit  so  to  do,  to  select  any 
specific  part  or  parts,  portion  or  portions,  of  the  same  leasehold 
estates  and  premises,  of  the  value  corresponding  to  that  of  the 
share  or  shares  of  such  child  or  children  respectively  of  and  in  the 


VOL.  Lxxu.]        1846.    CH.    9  JURIST,  895—896.  797 

same,  and  to  appropriate  and  assign  such  selected  premises  unto  Fbt 
such  child  or  children  respectively,  and  his,  her,  or  their  respective  yry. 
executors,  administrators,  and  assigns,  as  and  for  the  part  or  share, 
or  respective  parts  or  shares,  (or,  in  the  event  of  such  retention  as 
thereinafter  ^mentioned,  to  answer  any  subsisting  annuities),  then,  [  *896  ] 
on  account  and  in  part  of  the  part  or  share,  or  respective  parts 
or  shares,  of  such  child  or  children  respectively  of  and  in  the 
same  leasehold  estates  and  premises  accordingly,  such  child  or 
children  entering  into  the  usual  covenants  for  the  payment  of 
the  rent  or  rents,  and  the  performance  and  observance  of  the 
covenants,  conditions,  and  agreements,  respectively  reserved  and 
contained  in  the  several  leases  under  which  the  premises  so 
to  be  assigned  to  such  child  or  children  respectively  might  be 
respectively  held;  but  so,  nevertheless,  that  her  said  trustees 
or  trustee  for  the  time  being  should  always  reserve  and  retain 
so  much  of  such  part  or  parts  of  the  same  leasehold  estates  and 
premises  as  should  be  sufficient  to  answer  and  pay  the  said 
several  annuities,  or  such  of  them  as  might  be  then  subsisting. 
And,  after  giving  certain  legacies,  specific  and  pecuniary,  to  the 
parties  therein  mentioned,  the  testatrix  thereby  gave  and  bequeathed 
the  residue  of  her  estate  and  effects,  of  what  nature  or  kind  soever, 
not  thereinbefore  otherwise  disposed  of,  unto  the  said  Sarah 
Caroline  Fry  and  William  Thomas  Fry  her  husband,  their  executors, 
administrators,  and  assigns,  for  their  own  absolute  use  and  benefit  ; 
and  she  did  thereby  nominate  and  appoint  the  said  J.  J.  Taylor 
and  William  Thomas  Fry  executors  of  that  her  last  will  and  testa- 
ment ;  and  in  the  event  of  the  said  Sarah  Caroline  Fry  surviving 
the  said  William  Thomas  Fry,  then  she  appointed  the  said  Sarah 
Caroline  Fry  to  be  also  an  executrix  thereof.  The  testatrix  after- 
wards made  a  codicil  to  her  will,  dated  15th  September,  1834,  in 
these  words:  ''Whereas,  by  my  last  will  and  testament,  bearing 
date  28th  June,  1832, 1  have  bequeathed  to  my  executor  William 
Thomas  Fry  the  whole  of  my  leasehold  estates  at  Newington,  in 
the  county  of  Surrey,  now  I  do  hereby  revoke  so  much  of  the 
bequest  as  relates  to  the  whole  of  such  leasehold  estates  so  given 
and  bequeathed  to  the  said  William  Thomas  Fry,  his  heirs 
and  successors,  and  I  do  give  and  bequeath  to  him  one  half 
part  only,  and  the  other  half  part  of  such  leasehold  estates 
I  do  hereby  give  and  bequeath  to  my  cousin  C.  L.  Gee,  of  &c., 
to  be  at  his  absolute  disposal.  And  I  do  farther  revoke  the 
appointment  of  J.  J.   Taylor,  formerly  my  medical  attendant. 
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Fbt  to  be  one  of  my  executors,  and  also  the  legacy  of  50L  beqaeathed 
Far.  to  him  in  my  said  will,  and  do,  instead  of  such  appointment, 
nominate,  constitute,  and  appoint  my  friend  Mr.  Thomas  Hamil- 
ton, of  &c.,  to  be  one  of  my  executors,  and  do  request  his  accept- 
ance of  50Z.,  as  a  proof  of  my  esteem.  In  all  other  respects  I 
confirm  my  will."  On  the  17th  September,  1884,  the  testatrix 
died,  when  the  will  was  proved  by  William  Thomas  Fry  alone. 
On  the  6th  September,  1837,  William  Thomas  Fry  died,  having,  by 
his  will,  bequeathed  the  whole  of  his  property,  real  and  personal, 
unto  his  wife  the  said  Sarah  Caroline  Fry  absolutely,  for  her  sole 
use  and  disposal,  and  appointed  her  his  executrix.  Sarah  Caroline 
Fry  soon  afterwards  proved  her  husband's  will,  and,  on  the  18th 
October,  1837,  some  of  the  children  of  Mr.  and  Mrs.  Fry  filed  their 
bill  against  their  mother,  C.  L.  Gee,  and  their  brothers  and  sisters, 
praying  that  the  trusts  of  the  will  might  be  carried  into  execution 
under  the  direction  of  the  Court,  that  the  rights  of  all  parties  to  the 
said  leasehold  estates  might  be  ascertained,  and  for  the  usual 
accounts  of  the  leasehold  premises,  and  of  the  rents  and  profits 
thereof,  and  of  the  general  personal  estate  of  the  testatrix.  The 
children  of  Mr.  and  Mrs.  Fry,  who  were  defendants,  claimed,  by 
their  answer,  to  be  entitled  to  the  whole  of  the  Newington  lease- 
holds, subject  to  their  mother's  life  interest.  On  the  1st  November, 
1840,  a  decree  was  made,  directing  certain  inquiries,  and  the 
Master,  by  his  report,  found,  amongst  other  things,  that  the  testa- 
trix, at  the  time  of  her  death,  was  indebted  to  defendant  C.  L.  Gee 
upon  mortgage  of  those  leasehold  estates. 

Teed  and  Mylne^  for  the  children  of  Mr.  and  Mrs.  Fry,  con- 
tended, that  the  effect  of  the  codicil  was  to  revoke  only  that  which 
the  will  had  given  to  Mr.  Fry,  namely,  a  life  estate ;  and  that  all 
that  was  given  to  C.  L.  Gee  was  that  which  was  taken  from  Mr. 
Fry;  that,  consequently,  Mr.  Fry  being  dead,  C.  L.  Gee  took 
nothing  under  the  codicil,  and  the  children  of  Mr.  emd  Mrs.  Fry 
were  entitled  to  the  entirety  of  the  leaseholds,  subject  to  the  charges 
of  debts  and  annuities,  and  their  mother's  life  interest  therein. 
That,  if  that  were  not  so,  then  the  children  were  entitled  to  one- 
half  of  the  leaseholds,  subject  to  one-half  of  the  charges  thereon, 
and  C.  L.  Gee  was  entitled  to  the  other  moiety,  subject  as  aforesaid, 
and  to  his  own  incumbrance  thereon.  That,  if  it  were  not  so,  the 
previous  trusts  of  the  will  would  be  rendered  wholly  inoperative. 
That  C.  L.  Gee  taking  the  moiety,  subject  to  the  charges  upon  it. 
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yms   quite    consistent  with   the    direction    that  he  should  take         Fbt 
absolutely :  Cookson  v.  Hancock  (i).  Fby. 

Bacon  and  Rolt,  for  C.  L.  Gee,  contended,  that  this  was  a  gift 
of  a  moiety  of  the  leaseholds  to  Gree  directly,  without  the  interven- 
tion of  trustees,  and  free  from  any  charges ;  that  the  gift  to  him 
was  a  totally  new  gift,  and  not  a  substitution  for  anything  in  the 
will ;  and  that  the  words  of  the  bequest  being  certain,  full  effect 
must  be  given  to  them:  Gordon  v.  Hoffman  (2)^  The  Earl  oj 
Shaftesbury  v.  The  Duke  of  Marlborough  (3). 

Ro^niUy,  Pigott,  Anderdon^  and  Haldane  appeared  for  other 
parties. 

Teed  replied. 

Sib  James  Wiobam,  V.-C.  :  J^ifv.  26. 

The  question  in  this  case  is,  what,  according  to  the  true  construc- 
tion of  the  codicil,  is  the  subject  of  revocation  and  new  disposition. 
First,  the  children  of  Mr.  and  Mrs.  Fry  contend,  that  nothing  is 
revoked  except  the  beneficial  interest  of  Mr.  Fry  in  the  Newington 
leaseholds,  determinable  with  his  life ;  and,  if  that  cannot  be  main- 
tained, they  contend  that  the  codicil  operates  only  upon  the  limita- 
tions in  the  will,  which  commence  with  the  gift  to  Mr.  and  Mrs.  Fry ; 
and,  consequently,  that  Mr.  Gee's  moiety  is  subject,  with  the  other 
moiety,  to  all  the  charges  created  by  the  will ;  and,  in  this  argu- 
ment, the  annuitants  have  concurred.  Thirdly,  Mr.  Gee  contends, 
that  the  codicil  revokes  the  will  in  toto  as  to  the  Newington  lease- 
holds, and  that  he  takes  a  moiety  free  from  all  charges.  I  have  no 
doubt  whatever  in  rejecting  the  first  argument.  Independently  of 
the  improbability  that  the  testatrix  would  so  deal  with  the  particular 
interest,  it  is  clear  that  the  subject  of  revocation  is  more  extensive 
than  a  life  interest  in  Mr.  Fry.  The  codicil  must  be  read  as  if  she 
had  said,  "  Whereas,  by  my  will  I  have  bequeathed  to  my 
executor  Thomas  William  Fry,  his  heirs  and  successors,"  &c. 
Whatever  doubt  there  may  be  on  the  words  "heirs  and  successors," 
there  is  no  doubt  she  intended  to  revoke  something  more  than  an 
interest  determinable  with  his  life.  The  contest,  therefore,  will  be 
between  the  second   and   third   constructions.     In    determining 

(1)  45  E.  E.  136  (1  Keen,  817 ;  off.  (2)  40  E.  E.  66  (7  Sim.  29). 

2  My.  &  Cr.  606).  (3)  40  E.  E.  29  (7  Sim.  446). 
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Frt  between  them,  it  is  material,  first,  to  ascertain  what  provisions  in 
Fbt.  the  will  may  be  assumed  as  not  distarbed  by  the  codicil,  and  what 
provisions  in  the  codicil  are  certain ;  and,  when  that  is  done,  to 
give  effect,  as  nearly  as  may  be,  to  the  words  of  the  codicil  in  other 
points.  And,  firstly,  it  is  clear,  that  one  moiety  of  the  leaseholds 
is  given  by  the  codicil  to  Gee, — whether  subject  to  the  charges  in 
the  will  or  not  is  the  only  question.  Secondly,  it  is  clear,  I  think, 
beyond  controversy,  that  the  remaining  moiety  was  to  be  subject  to 
[  *897  ]  *all  the  trusts  and  limitations  to  which  the  entirety  of  the  lease- 
holds was  subject  by  the  will.  The  only  question  then  is,  whether 
the  charges  therein  preceding  the  limitations  to  Mr.  and  Mrs.  Fry 
and  their  children  are  also  charged  upon  the  moiety  of  the  Newing- 
ton  leaseholds,  which  by  the  codicil  is  bequeathed  to  Mr.  Gee.  I 
think  it  impossible  to  read  the  codicil  without  coming  to  the  con- 
clusion, that,  as  regards  Mr.  and  Mrs.  Fry  and  their  children, 
simple  substitution  of  a  moiety  for  the  whole  was  the  purpose 
of  the  codicil ;  and  if  that  be  so,  I  apprehend  the  consequence 
follows,  that  the  substitute  must  be  subject  to  the  charges  and 
limitations  impressed  by  the  will  upon  the  original  subject  of  dis- 
position. This  conclusion  is  fortified  by  the  improbability  that  the 
testatrix  would  indirectly,  and  without  express  words,  intend  to 
cancel  to  any  extent  provisions  for  her  husband's  relations ;  but 
this,  it  is  admitted,  would  probably  be  the  effect  of  withdrawing  this 
part  of  the  property  from  the  annuitants.  The  next  point  I  shall 
notice,  which  is  included  in  the  last,  is,  that  all  the  trusts  in  the 
will  remain  to  be  applied  to  the  Fry  moiety  of  the  leaseholds ;  which 
would  also  be  the  case  as  regards  the  leaseholds  other  than  those  at 
Newington.  This  is  material  with  reference  to  the  next  point  I  shall 
notice  as  being  in  the  will,  and  not  revoked  by  the  codicil.  The 
revocation  of  the  appointment  of  Taylor  as  executor  would  still 
leave  him  a  trustee.  It  was  said  that  the  testatrix  intended  to 
remove  him  from  the  trust  also.  But  I  cannot  speculate  upon 
that ;  she  has  not  done  it ;  and  if,  as  I  have  above  supposed,  the 
trusts  remain,  why  should  she  have  removed  the  trustee?  Taking 
the  above  points  as  land-marks,  what  is  the  subject  of  revocation, 
and  new  disposition  in  the  codicil  ?  The  testatrix  revokes  a  bequest 
to  Fry  alone,  not  a  bequest  to  Fry  and  Taylor.  She  revokes  so 
much  as  gives  him  the  whole  of  something,  and  gives  him  only  a 
moiety  of  the  same  subject.  What  had  she  bequeathed  to  him 
alone  ?  In  what  had  she  given  him  the  whole  of  anything  in  any 
sense  ?    In  the  entire  leaseholds,  subject  to  certain  specified  charges ; 
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but  not  in  the  legal  estate, — that  was  bequeathed  to  him  and  Frt 
to  another  in  trust.  But  she  adds  the  words  ''  heirs  and  sue-  fbt. 
cessors/'  words  strictly  inapplicable  to  either  bequest,  but,  in  common 
parlance,  applicable  to  those  who  take  in  succession.  The  words 
are  satisfied  by  that  interpretation  as  well  as  by  the  other ;  and  the 
other  is  certainly  improbable  in  the  circumstances  mentioned.  Upon 
the  above  alone,  I  should  come  to  the  conclusion,  that  Gee  took 
subject  to  the  charges  created  by  the  will.  But  it  was  argued  that 
there  were  two  other  points  clear  upon  the  codicil,  and  that,  if  effect 
were  given  to  them,  the  argument  for  Gee  must  prevail :  first,  that 
there  was  a  bequest  of  a  moiety  of  the  leaseholds,  which  it  was 
said  meant  leaseholds  simpliciter,  i.e.  free  from  all  charges ;  and, 
secondly,  it  was  to  be  at  his  absolute  disposal.  The  same  argument 
would  apply  to  the  Fry  moiety,  and  upon  that  I  have  no  doubt ; 
but  cases  were  cited,  which  it  was  said  had  established  the  prin- 
ciple. The  only  principle  is,  that  a  clear  bequest  in  one  place  shall 
not  be  restrained  by  words  of  equivocal  or  uncertain  meaning.  A 
bequest,  if  clear,  operates  as  a  revocation,  and  imperfect  or  erroneous 
expressions  in  a  clause  of  revocation  will  not  prevent  a  bequest 
taking  effect.  The  same  would  be  the  rule  e  contra,  if  the  words  of 
revocation  be  clear,  and  the  words  of  the  bequest  equivocal.  Here, 
the  question  is  not  what  interest  passes  by  the  bequest,  but  what 
was  the  subject  of  that  bequest, — the  absolute  or  the  qualified  interest. 
Upon  this  will,  for  the  reasons  above  mentioned,  I  think  it  must  be 
referred  to  that  which  is  the  subject  of  revocation.  Here,  the 
uncertainty,  comparatively  speaking,  is  in  the  bequest,  and  not 
in  the  revocation;  that  is  ascertainable  with  greater  certainty 
than  the  other.  And,  lastly,  it  is  given  to  Gee  to  be  at  his  absolute 
disposal,  whatever  he  takes;  that  in  nowise  determines  what  he 
takes.  Mr.  Gee  will,  therefore,  take  a  moiety  of  the  leaseholds  at 
Newington,  subject  to  the  debts,  &c.,  and  annuities  charged  thereon 
by  the  will ;  and  the  other  moiety,  subject  in  like  manner,  will  be 
settled  on  Mrs.  Fry  and  her  children. 
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In   KB  PHILLIPS'S   CHAEITY,  Ex  parte    NEWMAN 

AND     OtHEKS. 
(9  Jurist,  959—966.) 

Charity — Free  school — Form  of  dismissal  of  master. 

Where,  after  the  dismissal  of  the  master  of  a  free  school  by  the  tnutees 
of  the  charity,  he  had  by  decree  of  the  Court  been  declared  entitled  to  hold 
his  office  and  its  emoluments  so  long  as  he  should  well  conduct  himself  and 
be  competent  to  perform  its  duties,  and  he  had  been  again  dismissed  for 
alleged  misconduct  since  the  time  of  his  reinstatement,  without  due  notice 
of  the  charges  against  him,  the  Court  declared  upon  his  petition  that  his 
removal  was  wholly  ineffectual  and  void,  that  he  was  entitled  to  hold  the 
office,  to  receive  his  arrears  of  salary  and  emoluments,  and  that  the 
respondents,  the  trustees,  should  personally  pay  the  costs. 

It  is  not  the  duty  of  a  schoolmaster  of  a  free  school  to  attend  the 
trustees  upon  all  occasions  and  for  all  purposes. 

Before  removing  a  schoolmaster  for  misconduct,  if  he  has  not  been 
properly  summoned  personally  to  attend  before  the  trustees,  assuming  they 
have  the  power  of  removal,  it  is  the  duty  of  the  latter  to  reduce  the  charges 
specifically  into  writing,  and  to  cause  them  to  be  communicated  to  him, 
in  order  that  he  may  meet  them  at  a  reasonable  time  appointed  for  the 
purpose. 

The  petition  was  presented  in  the  matter  of  Phillips's  Charity, 
in  the  hamlet  of  Sutton  St.  Mary,  in  the  parish  of  Long  Sutton,  in 
the  county  of  Lincoln,  and  of  an  Act  (5'2  Geo.  III.  c.  101),  intitled, 
''  An  Act  to  provide  a  summary  remedy  in  cases  of  abuses  of  trusts 
created  for  charitable  purposes."  It  was  presented  by  James  New- 
man, schoolmaster,  Henry  Carman,  shoemaker,  Thomas  Dunn 
Colton,  farmer,  and  William  Robert  Holt,  schoolmaster,  all  of 
Sutton  St.  Mary,  on  behalf  of  themselves  and  all  other  the  inhabi- 
tants of  that  place.  It  stated  that  one  Robert  Phillips,  of  Sutton 
St.  Mary,  by  his  will,  dated  the  21st  April,  1492,  devised  certain 
lands  and  tenements  of  considerable  value  to  certain  uses,  for  the 
maintenance  of  a  priest,  the  good  of  his  soul,  and  other  super- 
stitious uses,  and  which  lands  and  tenements  afterwards  became 
vested  in  the  Crown,  and  were  afterwards,  by  letters-patent, 
dated  the  15th  of  April,  in  the  sixteenth  year  of  the  reign  of 
Queen  Elizabeth,  granted  by  her  to  Edward  Dyer  and  Henry 
[  •960  ]  *Cremer,  and  their  heirs,  for  ever.  That,  by  a  feoffment,  dated 
the  30th  April,  1584,  the  said  lands  and  tenements  were  conveyed 
to  certain  persons  in  fee,  to  the  intent  that  they  should  yearly 
bestow  and  employ  within  the  precinct  of  Sutton  St.  Mary, 
amongst  the  inhabitants  of  that  division  of  the  town  of  Sutton, 
the  yearly  revenues,  rents,  and  profits  thereof,  towards  and  about 
such  necessary  and  charitable  uses  as  yearly,  by  the  churchwardens 
of  Sutton  and  five  others  of  the  said  parish  to  be  nominated  and 
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chosen  by  the  most  poor  and  best  able  persons  of  the  said  division,        in  re 

PHIIlIilPfl'S 

and  by  the  greatest  number  of  the  said  persons  so  chosen,  and  the     oharitt. 

churchwardens  for  the  time  being,  should  be  set  down  in  writing, 

and  notified  in  the  church  of  Sutton  St.  Mary  aforesaid,  upon  some 

Sabbath  or  festival  day  at  or  before  the  Feast  of  Pentecost,  yearly. 

That  the  charity  estates  are  now  vested  in  certain  persons  named, 

and  the  rector  and  churchwardens  of  the  parish.    That,  from  1729 

to  the  present  time,  a    school    has   been  maintained  in  Sutton 

St.  Mary,  called  Long  Sutton  Free  School,  and  a  stipend  paid  to 

the  master  out  of  the  rents  of  Phillips's  Charity  estates.    That  for 

many  years  before  1834  the  number  of  free  boys  was  forty.     That, 

in  September,  1834,  a  subscription  was  entered  into  to  extend  the 

number  of  scholars  and  to  enlarge  the^school,  and  the  school  was 

placed  under  the  superintendence  of  the  feoffees  of  the  estates,  the 

trustees  and  five  of  the  subscribers,  altogether  called  the  school 

committee,  the  trustees  and  feoffees  reserving  to  themselves  the 

right  to  nominate  the  master.    That,  on  the  26th  September,  1834, 

James  Newman  was  ''  appointed  schoolmaster  to  the  free  school  in 

the  room  of  the  late  Mr.  Francis  Grant,  at  the  yearly  salary  of 

52Z.,  payable  quarterly,  so  long  as  he  shall  continue  to  discharge 

the  duties  of  the  said  school  to  the  satisfaction  of  the  trustees  and 

feoffees  of  Mr.  Phillips's  Charity  ;  the  salary  to  commence  from  the 

1st  January,  1835  ;  for  which  he  is  to  teach  forty  children.     He  is 

to  be  allowed  to  take  twenty  pay  scholars,  and,  when  the  school 

shall  be  extended,  as  is  now  proposed,  a  corresponding  increase  of 

salary  to  be  made  in  proportion  to  the  number  of  scholars,  the 

same  to  be  paid  out  of  the  fund  raised  by  public  subscription  for 

that  purpose."     That,  on  the  1st  January,  1835,  the  petitioner 

entered  on   his  duties  of  master,  which  he  has  since  continued 

faithfully  and  diligently  to  perform.     That  a  scheme  was  framed 

by  a  Master  of  the  Court,  by  which,  for  a  time,  the  schoolmaster 

was  to  have  50Z.  a  year,  and,  after  certain  deductions  and  after 

certain  events,  the  schoolmaster  was  to  receive  one-half  of  the  rents 

and  profits  for  the  performance  of  his  duties.    That,  in  June,  1835, 

a  new  school-room  was  built,  and  inscribed  ''Free  School,"  and 

both  the  free  scholars  and   subscription    scholars    were  taught 

therein.      That  some  time  in  1836  a  school  was  built  at  Sutton 

Bridge,  or   Sutton  Wash,  within   the   hamlet,  but  distant  from 

Sutton  St.  Mary  three  miles ;  and,  in  September,  the  trustees  of 

the  charity  made  an  order  that  the  yearly  sum  of  102.  should  be 

paid  out  of  the  funds  of  the  charity  in  aid  of  the  salary  of  the 

51—2 
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Id  re  master  of  that  school,  and  they  required  the  petitioner  Newman  to 
Obaritv.  allow  the  same  sum  oat  of  his  salary  of  501. ;  that,  the  petitioner 
refusing  to  accede  to  this,  he  received  a  notice,  dated  26th  March, 
1838,  of  his  dismissal  from  his  office:  that  he  and  others  there- 
upon petitioned  the  Court  for  his  reinstatement,  and  a  declaration 
that  he  was  entitled  to  his  salary  of  602.  a  year  until  the  particular 
events  mentioned  in  the  scheme  of  the  Master  had  taken  place,  and 
then  to  a  clear  moiety  of  the  rents  and  profits ;  that,  by  an  order  of 
the  Vicb-Ghamcellor  of  England,  dated  20th  April,  1889,  he  was 
restored,  and  declared  entitled  as  he  had  prayed,  and  the  sur- 
viving trustees  of  the  charity  were  ordered  personally  to  pay  the 
costs.  That,  on  the  Bev.  Edward  Leigh  Bennett,  in  1843,  becoming 
vicar  of  the  parish,  he  expressed  to  the  petitioner  his  desire  to  see 
the  school  extended  and  conducted  on  the  principles  of  the  National 
School  Society,  and  that  a  training  master  should  be  accordingly 
introduced.  That,  at  the  time  the  petitioner  was  appointed  master, 
the  following  resolution  was  in  force  for  the  religious  instruction 
to  be  given  in  the  school :  '^  That  the  children  belonging  to  the 
Establishment  be  instructed  in  the  Church  Catechism  on  Thursday, 
and  the  children  of  Dissenters  be  taught  Watts*s  Catechism  on 
Friday  in  every  week."  That  the  trustees,  acting  in  conjunc> 
tion  with  the  subscribers,  in  September,  1836,  memorialised  the 
Lords  of  the  Treasury  for  a  grant  towards  the  building  fund  of 
the  new  free  school,  stating,  that,  if  the  grant  were  made,  the 
memorialists  would  comply  with  a  certain  Treasury  minute,  dated 
80th  August,  1833 ;  and  they  stated  that  the  school  was  "  conducted 
on  the  great  principles  of  the  British  and  Foreign  School  Society, 
viz^  a  daily  scriptural  education,  and  equal  admission  of  children 
of  all  sects,  with  the  right  of  attendance  on  the  Sabbath  at  any 
place  of  worship  their  parents  might  choose."  That  a  grant  was 
made,  and  the  school  was,  as  far  as  practicable,  conducted  on  the 
principles  before  mentioned,  by  which  all  religious  catechisms  and 
formulas  are  excluded  ;  and  the  same  continued  in  operation  up  to 
the  time  the  Bev.  E.  L.  Bennett  became  vicar,  at  which  period  the 
number  of  boys  was  seventy,  and  the  master's  salary  proportion- 
ably  increased  to  902.  a  year.  That  the  want  of  some  proper 
regulations  to  enforce  the  attendance  of  the  children  had  been  a 
great  grievance  to  the  petitioner,  Newman,  and  a  serious  injury  to 
the  free  boys  themselves,  several  of  the  trustees,  who  are  large 
farmers,  as  well  as  other  persons,  having  been  accustomed  to 
employ  many  of  the  free  boys  in   labour  on  their  estates,  for 
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various  periods,  averaging  four  or  five  months  at  a  time  in  each  in  re 
year,  exclusive  of  the  Christmas,  the  harvest,  and  other  customary  ^iBixxf 
holidays,  and  sometimes  longer.  That  the  petitioner,  J.  Newman, 
obtained  some  mitigation  of  this  abuse  for  a  time,  but  that  in  1837 
the  trustees  resolved  that  no  child  be  absent  for  labour  for  more  than 
one  month  without  application  for  leave  of  absence  being  renewed 
at  the  expiration  of  that  time ;  and  the  master  had  no  power  to 
punish  a  boy  for  absence  by  permission  of  a  trustee  under  this 
rule.  That,  under  such  circumstances,  Newman  informed  the  Bev. 
Mr.  Bennett  that  he  was  willing  to  teach  seventy  boys,  but  received 
no  farther  communication  from  the  vicar  or  the  trustees.  That,  by 
a  resolution  passed  in  1835,  the  holidays  fixed  were,  every  Saturday, 
five  weeks  during  harvest,  at  Christmas  from  Christmas  Day  to  the 
Monday  fortnight  following,  and  the  master  to  appoint  certain  other 
specified  days  not  exceeding  twelve  days.  That,  in  the  Christmas 
holidays  of  1843,  Newman  was  compelled  to  make  a  journey  to 
Rochester,  about  130  miles  from  Long  Sutton,  to  attend  the  funeral 
of  a  deceased  relative,  who  had  left  him  sole  executor,  and  after- 
wards was  engaged  in  town  about  the  testamentary  affairs,  whereby 
his  return  to  his  duties  of  schoolmaster  was  unavoidably  delayed 
for  five  days  beyond  the  usual  holidays ;  and  that,  on  his  return  on 
the  20th  January,  1844,  he  found,  that,  without  any  notice  or  intima- 
tion being  given  or  left  for  him,  the  school  had  been  opened,  new 
boys  admitted,  and  Mr.  Hamilton,  a  teacher  from  the  Normal  School 
of  the  National  Society,  left  in  possession  of  the  school,  and  who  at 
once  proceeded  to  put  in  action  the  system  of  the  National  Society, 
including  the  exclusive  use  of  the  Church  of  England  Catechism, 
and  kept  the  same  in  operation  till  Newman  returned.  That 
Newman  requested  Mr.  Hamilton  to  withdraw  from  the  school, 
but,  in  order  to  avoid  offence,  continued  the  additional  boys 
in  the  school,  and  taught  them,  to  the  number  of  120,  until 
he  was  ejected  as  after  mentioned.  That,  on  the  29th  January, 
1844,  the  vicar,  the  curate,  some  of  the  trustees,  and  Mr. 
Hamilton  came  to  the  school-room,  and  insisted  on  an  *exami-  [  *96i  ] 
nation  of  the  children,  which  Newman  refused  to  permit,  but 
stated  his  willingness  that  the  same  might  take  place  at  a  proper 
time.  That  an  examination  took  place  privately  by  the  vicar,  the 
curate,  and  Mr.  Hamilton,  against  which,  after  it  had  taken  place, 
Newman,  by  letter  to  the  vicar,  remonstrated.  That,  an  occasion 
of  temporary  relaxation  having  offered  in  Whitsun  week,  in  May, 
1844,  Newman  being  ill,  he,  after  informing  the  children  and  their 
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In  te  ^  parents  of  his  intention,  went  away  on  a  joamey  to  Newcastle  on 
Charity,  the  night  of  Thursday,  the  28th  May,  and  was  absent  seven  working 
days  and  a  half,  (excluding  Saturdays  and  Sundays),  returning  on 
Tuesday,  the  4th  June,  by  12  o'clock  at  no<fn  ;  but  that  he  intended 
and  endeavoured  to  reach  home  again  by  Monday,  the  Srd  June,  in 
time  to  reopen  the  school  on  that  day,  and  was  only  prevented 
from  so  doing  by  stormy  weather  on  his  voyage  back  from  New- 
castle to  Hull :  nevertheless,  that,  on  the  last-mentioned  day,  the 
school  was  reopened,  and  the  business  thereof  conducted  until  his 
return  by  his  wife,  assisted  by  his  eldest  son,  who  is  undergoing 
a  course  of  instruction  to  qualify  him  to  be  a  schoolmaster.  That, 
on  the  day  after  his  return,  he,  by  letter,  explained  his  absence  to 
the  trustees,  and  the  following  day  he  received  a  letter  from 
Mr.  Mossop,  clerk  to  the  trustees,  delivered  to  him  while  perform- 
ing duty  in  the  school,  requiring  his  attendance  before  the  trustees, 
to  which  he  verbally  replied,  that,  being  engaged  in  his  duties,  he 
could  not  conveniently  attend.  That,  on  Friday,  the  2l8t  June, 
he  received  a  notice  from  Mr.  Mossop  summoning  him  before  the 
trustees  on  the  following  Wednesday,  who  would  then  meet  to 
consider  concerning  his  removal  from  office.  That  Newmain,  acting 
under  the  advice  of  his  solicitor,  did  not  attend,  but  wrote  to  one  of 
the  trustees  stating  his  willingness  to  avoid  any  farther  departure 
from  duty;  and  his  solicitor  wrote  to  the  clerk  of  the  trustees, 
stating,  that,  if  any  misconduct  were  specified,  the  master  would 
take  care  that  it  should  not  recur.  That,  on  the  29th  June, 
Newman  received  notice  of  his  dismissal  from  his  office ;  and,  after 
much  correspondence  between  his  solicitor  and  the  solicitors  of  the 
trustees,  on  the  9th  September  he  was  served  with  notice,  that, 
unless  he  delivered  up  possession  of  the  school,  &c.,  forcible 
possession  would  be  taken.  That,  early  on  the  11th  September, 
Mr.  Mossop,  the  clerk  of  the  trustees,  with  a  journeyman  smith, 
forced  an  entry  into  the  school-room,  took  off  the  locks  from  the 
doors,  and  put  others  on ;  and  on  the  18th  September  introduced 
Charles  Gibbons,  a  new  master,  into  the  school,  and  gave  him 
possession  thereof.  That  Newman  served  a  notice  on  the  clerk  of 
the  trustees,  stating  his  intention  to  attend  on  a  particular  day  to 
perform  his  duties ;  and  that  he  did  attend,  but  was  refused  permis- 
sion to  enter.  That,  besides  Gibbons,  two  other  masters  have  been 
employed.  And,  after  some  few  other  statements,  the  petition 
prayed  that  it  might  be  declared,  that,  notwithstanding  the  acts  of 
the  trustees,  the  petitioner  Newman  '*  has  continued  to  be,  and  stiU 
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is,  entitled  to  the  said  office  of  schoolmaster,  and  to  the  emoluments  in  re 
thereof,  so  long  as  he  shall  well  conduct  himself,  and  be  competent  gI^utt.^ 
to  the  performance  of  the  duties  thereof ;  and  that  the  said  trustees 
of  Phillips's  Charity  estates  may  be  ordered  to  reinstate  the  last- 
named  petitioner  in  such  office,  and  to  continue  him  in  his  said 
office,  and  to  pay  him  one  moiety  of  the  rents  and  profits  of  the 
said  estates  (after  providing  for  the  repairs,  the  receiver's  salary, 
and  incidental  expenses)  for  the  time  past  since  his  said  ejection 
(including  the  arrears,  if  any,  then  due  to  the  petitioner)  and  for 
the  time  to  come,  the  petitioner  being  willing,  and  hereby  offering, 
to  allow  a  reasonable  sum  for  the  remuneration  of  the  said  "  three 
masters,  for  their  services;"  and  for  an  account  of  the  rents  and 
profits,  and  that  the  trustees  may  be  ordered  to  pay  the  costs  of  the 
petition.  The  affidavits  filed  on  each  side  were  of  a  very  voluminous 
description,  and  related,  so  far  as  the  support  of  the  petition,  to 
three  points :  the  satisfactory  discharge  of  the  duties  of  school- 
master by  the  petitioner,  Newman,  made  in  some  instances  by 
persons  accustomed  to  tuition,  and  in  others  by  the  parents  of 
children  who  had  been  in  the  school  since  the  proceedings  of  1839 ; 
secondly,  the  fact  of  the  supply  of  the  school  books  and  stationery 
at  the  expense  of  the  parents,  and  with  a  profit  to  the  master,  being 
customary  and  justified  by  practice,  and  relating  to  the  supply 
having  been  made  by  the  trustees  of  the  charity  after  the  dismissal 
by  them  of  the  master ;  and,  thirdly,  supporting  the  truth  of 
Newman  being  in  ill-health  before  his  excursion  at  Whitsuntide, 
1844,  and  the  improvement  in  his  health  after  his  return.  The 
affidavit  of  the  petitioner,  Newman,  verified  the  facts  of  the  peti- 
tion. Those  filed  on  behalf  of  the  respondents  supported  charges 
against  the  master  of  neglect  of  duty,  and  other  charges  recapi- 
tulated in  the  judgment  of  his  Honour.  A  minute  was  read  from 
one  of  the  affidavits,  dated  26th  June,  1840,  relating  to  the  refusal 
of  Mr.  Newman  to  permit  an  examination  of  the  boys  by  the 
trustees ;  but,  as  the  minute  itself  was  not  verified  in  the  same 
manner  as  the  other  minutes,  it  was  not  received  in  evidence.  As, 
however,  it  appears  to  have  formed  a  serious  ground  of  complaint 
by  the  respondents,  and  as  it  is  remarked  on  in  the  judgment,  it  is 
here  stated.  **  At  a  meeting  of  the  said  trustees,  held  on  the 
26th  June,  1840,  Mr.  John  [Peele],  Mr.  Richard  Peele,  and  Mr.  G.  C. 
Bennett,  agreeably  to  the  resolutions  of  the  last  meeting,  attended 
on  Friday  last  at  the  school,  for  the  purpose  of  examining  the 
children,  &c. ;  but  the  master  refused  their  right  of  interference  in 
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inre  any  way,  and,  having  ordered  the  children  to  pat  away  their  books, 
Chabitt.  ^^^  await  his  order  of  dismissal,  the  design  of  the  trustees  was 
completely  frustrated.  The  master  informed  the  trustees  that  he 
did  not  intend  to  teach  more  than  forty  children.  The  trustees 
found  only  twenty-six  children  in  the  school.  In  consequence  of 
this  report,  the  trustees  thought  it  advisable  to  call  in  Mr.  Newman, 
who  was  then  in  the  church,  and  he  accordingly  attended,  and 
informed  the  trustees  that  he  had  nothing  to  communicate,  but 
expected  to  have  proposals  from  them.  The  trustees  stated  that 
they  had  no  wish  to  take  Mr.  Newman  by  surprise,  and  they 
would  adjourn  the  meeting  to  that  day  fortnight,  in  order  to  give 
Mr.  Newman  an  opportunity  to  comply  with  the  wishes  of  the 
trustees,  or  not,  as  he  thought  proper."  Upon  the  point  of 
Unitarianism,  the  affidavit  of  the  vicar  was  as  follows :  ''  That  this 
deponent  has  been  informed,  and  believes  it  to  be  true,  that  the 
said  James  Newman  had  for  some  time  absented  himself  from 
the  parish  church  at  Long  Sutton  aforesaid  on  the  Sabbath,  and 
frequented  an  Unitarian  chapel.  That  he  has  been  informed,  and 
believes,  that  the  said  James  Newman,  by  bis  apparently  imbibing 
Unitarian  principles  of  faith,  had  given  offence  to  the  trustees  and 
contributors  of  the  said  charity,  and  to  many  of  the  parenta  of  the 
poor  children  under  his  care  as  a  teacher.  That,  in  one  of  his 
interviews  with  the  said  James  Newman,  the  deponent  remon- 
strated with  him  on  the  impropriety  of  his  attending  the  Unitarian 
chapel,  when  be  acknowledged  that  he  had  been  in  the  habit  of 
attending  the  said  Unitarian  chapel,  and  declared  that  he  would 
not  again  do  so."  On  the  same  point  two  other  affidavits  were 
read,  one  of  Nathan  Townsend,  who  swore,  that,  in  the  last  year 
and  a  half  (from  July,  1845),  Newman  had  been  a  frequent  atten- 
dant at  the  Unitarian  chapel,  and  that  he  attended,  together  with 
one  of  his  children,  some  of  whom  are  occasionally  in  the  habit  of 
attending  there ;  that  Newman  also  attended  on  one  or  two  occa- 
sions at  a  tea  meeting  held  annually  at  the  Unitarian  chapel,  where 
those  who  consider  themselves  Unitarians,  or  hearers  at  the  chapel, 
attend,  and  that  he  believed  Newman  to  be  an  Unitarian.  The  other 
[  ^962  ]  *  witness  was  William  James  Wright,  who  swore  that  he  attended 
the  Unitarian  chapel  at  Sutton  for  the  last  two  years  and  a  half, 
(from  July,  1845),  at  different  intervals,  and  that,  during  a  con- 
siderable portion  of  that  period,  Newman  attended  the  said  chapel ; 
that  he  believed  Newman  to  have  espoused  the  doctrines  held  by 
Unitarians.     The  evidence  regarding  the  charges  of  destroying 
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some  of  the  materials  used  in  the  school,  of  appropriating  fuel  inra 
to  his  own  use  by  the  schoolmaster,  his  absence  at  Christmas  and  charity. 
Whitsuntide,  and  the  charges  of  improper  sums,  are  all  observed 
on  in  the  judgment.  The  latter,  however,  so  far  as  specific  cases 
were  concerned,  consisted  of  the  affidavit  of  John  Bracking,  who 
swore  that  he  had  two  sons  at  the  school,  and  that  "  the  said  James 
Newman  charged  deponent  7a.  9d.  in  one  quarter  for  pens,  ink,  and 
paper,  which  deponent  considered  extravagant  and  excessive ; "  and 
of  the  affidavit  of  Rebecca  Hill,  mother  of  one  of  the  scholars,  who 
swore  that  the  master  charged  lir.  6d.  on  one  occasion  for  a 
spelling-book,  which  she  could  have  bought  at  any  stationer's  shop 
for  less  than  half  the  money.  The  evidence  of  the  ignorance 
of  the  children  was  that  of  the  vicar  and  the  curate,  and  of 
Mr.  Hamilton.  The  two  former  deposed  to  an  examination  by 
them  of  the  children,  and  stated  the  result  to  have  been  most 
unsatisfactory.  This  examination  took  place  on  the  26th  June, 
1844.  Mr.  Hamilton's  testimony  was,  that  he  had  attended  in  the 
school  during  the  absence  of  the  master,  and  for  a  time  after  his 
return,  and  that  he,  Mr.  Hamilton,  made  a  report  to  the  trustees 
of  the  state  and  condition  in  which  he  found  the  boys,  as  to  their 
learning,  in  January,  1844,  in  which  he  said,  respecting  the  school, 
''  In  respect  both  of  discipline  and  teaching,  it  presented  no  appear- 
ance of  a  well-conducted  and  efficient  public  school  of  the  present 
day,  and  such  as  I  should  naturally  expect  to  find  a  school  so  well 
provided  for,  and  in  so  populous  a  district.  Perhaps  the  most 
melancholy  feature  in  the  whole  aspect  of  the  school  was  the 
lamentable  want  of  religious  instruction.  I  am  sorry  to  add,  that 
the  answers  of  the  boys  to  questions  on  portions  of  Scripture  which 
they  had  read  betrayed  the  grossest  ignorance.  .  .  .  Unhappily, 
these  defects  of  order,  obedience,  and  religious  instruction  are  not 
compensated  by  proficiency  of  any  kind  in  any  other  department 
in  this  school.  Of  boys  who  have  been  previously  in  the  school, 
only  two  foundation  boys  are  capable  of  doing  sums  beyond  com- 
pound addition.  ...  On  the  whole,  my  impression  from  the  first 
was,  and  still  is,  that  the  school  was  and  is  altogether  in  a  state  of 
utter  inefficiency  in  respect  of  discipline,  instruction,  and  attendance, 
and  that  very  much  must  be  undone  before  the  school  can  become 
what  it  ought  to  be,  and  may  be — a  well-conducted,  well-attended, 
and  flourishing  free  school,  a  credit  to  the  charity,  and  a  consequent 
benefit  to  the  parish."  Part  of  the  evidence  in  reply  was  an 
affidavit  of  the  petitioner,   Newman,   in  which  he  said,  *'  that, 
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In  re        although  it  is  true  that  he  has,  within  the  last  three   years, 

P  ft  Til  til  P(I*R 

Chabity.  occasionally  attended  the  Unitarian  chapel  in  Long  Sutton,  yet  that  he 
solemnly  declares,  that  he  never  held,  and  does  not  hold,  the  tenets 
of  the  Unitarian  denomination  in  religious  matters,  nor  did  he  ever 
take  the  Holy  Communion  at  the  said  chapel,  or  elsewhere  than  at 
some  place  of  worship  belonging  to  the  Established  Church  of 
England  ;  but  that,  on  the  contrary,  he  has  always  been,  and  still 
is,  a  believer  in  the  divinity  of  the  Lord  Jesus  Christ,  and  a  sincere 
member  of  the  Church  of  England.  .  .  .  That  he  several  times 
communicated  in  the  parish  church  of  Long  Sutton,  and  has 
done  so  since  the  Bev.  Edward  Leigh  Bennett  became  the  vicar 
there,  and  he  has,  both  there  and  in  the  church  of  the  neighbouring 
parish,  of  Yedney,  attended  Divine  service  within  the  same  three 
years.  He  denies  that  the  Bev.  Edward  Leigh  Bennett  ever 
remonstrated  with  deponent  on  the  impropriety  of  his  going  to  the 
said  Unitarian  chapel,  although,  on  one  occasion,  he  expressed  his 
wish  that  deponent  should  not  do  so,  and  deponent  said  that  he 
would  not  again  go."  The  affidavit  then  admitted  the  attendance 
at  Unitarian  meetings,  and  that  such  meetings  were  attended  by 
Wesleyans,  Baptists,  and  others  not  Unitarians. 

J.  Russell  and  G.  L.  Russell,  for  the  petition,  cited  Doe  d.  Eavl 
Thanet  v.  Gartham  (i),  where  it  was  decided  that  visitors  and  feoffees 
of  a  school,  who  had  dismissed  the  schoolmaster  for  misconduct  in 
his  office,  could  not  maintain  ejectment  for  the  schoolhouse  till 
they  had  determined  the  master's  interest  in  the  regular  way,  by 
summoning  him  to  appear  before  them. 

SwanstoTif  C.  P.  Coopei',  and  BUton,  for  the  respondents,  cited 
Reg.  V.  Smith  (2);  Rex  v.  Gaskin{s);  Rex  v.  Griffiths  (4),  all  of 
which  cases  proceeded  on  the  ground  that  the  defendant,  or  alleged 
delinquent, had  not  had  a  summons;  which  was  not  the  case  in  the 
instance  now  before  the  Court,  for  the  notice  of  Mr.  Mossop  was 
sufficient  to  act  as  a  summons  for  the  attendance  of  Mr.  Newman, 
and  if  he  chose  to  neglect  or  defy  the  notice,  he  must  abide  the 
consequences  of  such  conduct.  Subject  to  that,  there  could  be  no 
doubt,  on  the  authority  of  all  the  cases,  that  the  trustees  had  the 
power  of  removal,  which,  in  the  case  of  Mr.  Newman,  they  have 
exercised. 

(1)  25  E.  E.  649  (1  BiDg.  367).  (3)  4  B.  E.  688  (8  T.  E.  209). 

(2)  64  E.  E.  690  (5  Q.  B.  614).  (4)  5  B.  &  Aid.  731. 
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Knight  Bbucb,  V.-C.  :  in  « 

PHILLIP8*B 

In  the  year  1834  the  present  petitioner,  Mr.  James  Newman,  was  Charity. 
appointed  to  the  mastership  of  this  school.  From  that  time  he 
continued  to  hold  the  office,  until,  in  1838,  Mr.  Robert  Mossop,  as  the 
clerk  or  agent,  and  by  the  authority,  of  the  trustees  of  the  charity, 
with  whom  the  appointment  of  the  master  rested,  served  him  with 
this  notice :  "  As  agent  for,  and  on  behalf  of,  the  trustees  of  a 
certain  charity  called  Phillips's  Charity,  I  do  hereby  give  you  notice, 
that  the  said  trustees  will  not  require  your  services  as  a  school- 
master any  longer  than  Michaelmas  next,  from  and  after  which 
time  your  salary  will  cease  to  be  paid ;  and  I  do  request  that  all 
'  books,  papers,  and  writings  belonging  to  the  said  charity,  now  in 
your  custody  or  power,  be  delivered  up  to  me  at  the  time  aforesaid." 
This  notice,  and  the  proceedings  connected  with  it,  produced  a 
petition  to  the  Court  of  Chancery  on  the  part  of  Mr.  Newman,  of 
which  petition  the  result  was,  an  order  made  by  the  Vice-chancellor 
OF  England  on  the  20th  April,  1839,  by  which  it  was  declared,  that 
the  petitioner,  J.  Newman,  was  entitled  to  hold  the  office  of  school- 
master, and  to  the  emoluments  thereof,  so  long  as  he  should  well 
conduct  himself  and  be  competent  to  the  performance  of  the  duties 
thereof ;  and  it  was  ordered,  that  it  be  referred  to  the  Master  to  tax 
the  petitioner's  costs  of  the  said  application,  and  that  the  surviving 
trustees  of  the  said  charity  should  personally  pay  to  the  petitioner 
such  costs  when  so  taxed.  That  order,  as  I  understand  it,  has 
never  been  reversed  or  varied,  and,  I  apprehend,  is  binding  upon 
the  present  occasion.  To  that  order,  therefore,  I  must  look  for  the 
tenure  of  the  petitioner's  office.  Under  this  order,  as  I  understand 
it,  Mr.  Newman  continued  to  hold  the  office.  Certain  questions, 
however,  appear  to  have  arisen  in  the  parish  as  to  the  propriety  of 
changing  the  mode  and  system  of  education,  by  introducing  more 
effectually,  or  more  extensively,  the  system  which  has  been  called 
the  National  System  of  Education.  This  produced  a  certain 
degree  of  misunderstanding.  I  shall  presently  advert,  although 
not  with  great  particularity,  to  the  course  which  it  appears  to  have 
taken.  On  the  6th  June,  1844,  Mr.  Mossop,  the  agent  of  the 
trustees,  already  mentioned,  caused  to  be  delivered  to  Mr.  Newman 
the  following  letter  :  "  Sir, — A  meeting  of  the  trustees  of  Phillips's 
Charity  are  now  in  consultation  respecting  your  late  absence  from 
Long  Sutton,  and  they  are  desirous  of  seeing  you  before  they 
determine  upon  the  *cour8e  they  intend  adopting ;  and  I  hope,  if  [  •^es  ] 
not  inconvenient  to  you,  that  you  will  favour  the  trustees  with  your 
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In  le  presence  for  a  few  minates."  Whether  this  is  or  is  not  to  be  taken 
Chabity.  ^8  a  notice  of  any  intention  to  entertain  and  consider  a  charge  open 
which  his  removal  might  be  grounded,  I  take  it  to  be  clear  apon  the 
evidence  that  there  is  not,  of  an  earlier  date,  any  intimation  to  him 
of  any  intention  to  remove  him,  or  to  entertain  or  consider  any 
charge  which  might  produce  his  removal.  The  late  absence  from 
Long  Sutton,  to  which  the  letter  refers,  is  plainly  an  absence  during 
Whitsuntide,  and  for  some  days  afterwards,  of  that  year,  to  which  I 
shall  again  presently  advert.  It  is  obvious,  from  reading  the  letter, 
that  it  does  not  express  or  intimate  any  other  charge  or  ground  of 
complaint ;  it  is  confined  to  his  **  late  absence  from  Long  Sutton." 
Now,  this  letter  was  a  notice  to  Mr.  Newman  to  attend  the  trustees 
upon  the  same  day.  He  was  to  attend  them ''  if  not  inconvenient." 
Mr.  Newman  considered  that  it  was  inconvenient,  and  a  communi- 
cation to  that  effect  was  sent  to  the  trustees,  and  he  did  not  attend. 
Considering  the  shortness  of  this  notice, — a  notice  to  attend  on  the 
very  same  day  as  that  on  which  it  was  delivered,  and  also  the  time 
and  manner  of  the  delivery  of  it, — I  think  that  he  was  justified  in 
not  attending.  The  trustees  made  in  their  book  a  minute  of  what 
took  place  on  the  6th  June,  1844.  They  entered  a  copy  of  the 
notice;  and  the  entry  proceeds  thus:  ''A  messenger  was  imme- 
diately sent  with  the  same,  who  brought  a  message  back  that 
Mr.  Newman  would  come  if  convenient."  I  do  not  think  that  that 
represents  with  perfect  correctness  what  the  message  was,  but  I  dare 
say  it  was  not  intended  to  be  incorrect;  nor,  indeed,  is  it  very 
important  in  itself.  The  entry  then  proceeds :  *'  The  trustees 
waited  for  a  considerable  period,  but  Mr.  Newman  did  not  arrive, 
and,  as  some  of  the  trustees  were  absent,  it  was  resolved  that 
another  meeting  should  be  convened  for  Wednesday,  the  26th 
instant,  and  that  all  the  trustees  should  be  requested  to  attend."  It 
does  not  appear  that  of  this  entry  of  the  adjournment,  if  adjournment 
it  was,  or  of  the  appointment  of  a  new  meeting,  if  it  was  an  appoint- 
ment, Mr.  Newman  had  any  notice  whatever,  either  upon  that  day 
or  on  any  day  prior  to  Friday,  the  21st,  which  was  fully  a  fortnight 
after  the  6th  June,  the  day  of  which  I  have  been  speaking.  At  the 
end  of  that  full  fortnight,  namely,  on  Friday,  the  21st  June,  a  letter 
of  which  there  is  a  copy  in  the  petition,  and  in  different  parts  of  the 
evidence,  was  sent  by  Mr.  Mossop  to  the  petitioner;  thus:  ''I 
think  right  to  inform  you  that  a  meeting  of  Phillips's  Charity  is 
convened  for  Wednesday  next,  to  be  holden  in  the  vestry-room,  at 
ten  o'clock  in  the  forenoon,  for  the  purpose  of  considering  the 
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propriety  of  forthwith,  or  with  convenient  speed,  removing  you  from  In  re 
your  situation  of  schoolmaster  for  alleged  misconduct.  I  hope  it  chabitt. 
will  be  convenient  for  you  to  attend  the  meeting  about  twelve  o'clock 
at  noon  on  that  day."  The  singularity  of  this  notice  is,  that  they 
are  to  meet  at  ten  o'clock  not  for  general  business,  nor  for  other 
business,  but  for  the  purpose  of  considering  the  propriety  of  forth- 
with, or  with  convenient  speed,  removing  him  from  his  situation  of 
schoolmaster;  and  yet  he  was  to  attend  about  twelve  o'clock  at  noon 
on  that  day.  Now,  if  this  communication  was  connected  with  the 
resolution  of  the  6th  June,  or  with  the  meeting  of  that  day,  it  ought 
to  have  been  transmitted  much  earlier ;  nor  is  any  reason,  good  or 
bad,  assigned,  why,  if  it  were  connected  with  that  meeting,  it  was 
not  transmitted  earlier.  If  it  were  connected  with  that  meeting, 
and  the  intention  to  hold  the  meeting  on  the  26th  was  formed  on 
the  6th,  then  the  person,  whose  situation,  whose  fortune,  whose 
happiness,  and  whose  life,  perhaps,  were  to  depend  upon  the  issue 
of  the  meeting,  was  left  uninformed  of  it  until  the  21st.  I  am 
unwilling,  therefore,  as  it  is  unnecessary  for  me,  to  arrive  at  any 
conclusion  upon  the  question,  whether  this  communication  of  the 
2l8t  was  connected  with  the  resolution  of  the  6th  June.  The 
important  question  here  is,  whether  Mr.  Newman  was  informed 
that  this  communication  of  the  21st,  or  the  meeting  of  the  26th,  had 
any  connexion  with  the  meeting  of  the  6th.  He  was  not  so  informed. 
I  am  of  opinion,  that,  having  regard  to  the  terms  of  the  communi- 
cation, and  especially  to  the  time  of  its  delivery,  he  was  justified  in 
supposing  that  it  had  no  such  connexion.  He  was  not  made  aware 
that,  at  the  meeting  of  the  6th,  any  resolution  was  formed  that 
there  should  be  a  meeting  on  the  26th :  so  I  understand  the 
evidence.  It  is  not  until  the  21st  that  he  knows,  and  then  knows 
simply  and  merely,  without  any  reference  to  the  6th,  as  I  have 
already  said,  that,  on  the  26th,  a  meeting  will  be  held  for  removing 
him  from  his  situation  for  alleged  misconduct.  The  notice  does  not 
say,  **  for  Whitsuntide  absence ; "  it  does  not  say,  ''  for  reasons  for 
which  your  attendance,  if  convenient,  was  requested  on  the  6th ;  *' 
but  it  is  generally, "  for  alleged  misconduct."  I  am  of  opinion  that 
this  expression  ''alleged  misconduct"  was  wholly  insufficient;  it  was 
too  vague,  too  general.  It  did  not  apprise  him  of  the  nature  of  the 
alleged  misconduct;  whether  it  was  misconduct  within  their  juris- 
diction ;  whether  it  related  to  misconduct  in  his  office  or  out  of  his 
office ;  or  to  what,  in  fact,  it  did  relate.  I  am  of  opinion  that  to  a 
notice  so  worded  he  was  justified  in  not  attending.    But,  supposing 
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In  re        that  be  ought  to  have  attended,  for  it  is  not  the  duty  of  the  school- 

Ova  T 1  T  1  tto'o 

Crakitt.  master  to  attend  the  trustees  on  all  occasions,  and  for  all  purposes, 
whenever  they  may  think  fit  to  send  for  him, — it  does  not  belong  to 
his  office.  On  certain  occasions,  and  under  certain  circumstances, 
it  may  be  so,  but  not  upon  all  occasions  and  under  all  circumstances. 
Supposing,  I  say,  that  it  had  been  his  duty,  would  it  have  been 
right  for  him  to  attend  ?  and,  if  he  did  not,  could  he  be  considered 
as  guilty  of  any  species  of  default?  In  my  opinion,  the  course  that 
the  trustees  ought  to  have  taken  was,  to  reduce  the  charges,  what- 
ever they  were,  against  him  specifically  into  writing ;  to  cause  them 
to  be  communicated  to  him,  in  order  that  he  might,  by  evidence  or 
otherwise,  enable  himself  to  meet  those  chargeSt  when  aware  of 
them,  and  to  meet  them  at  some  reasonable  time,  which  should  be 
appointed  for  that  purpose.  That  was  the  course  which,  in  my 
opinion,  ought  to  have  been  taken,  if  it  was  right  to  take  any  upon 
a  notice  such  as  that  of  the  21st  June.  What,  however,  is  done? 
The  entry  which  the  trustees  themselves  made  on  the  26th  June  is 
in  these  terms:  ''Vestry-room,  Sutton  St.  Mary.  June  26,  1844. 
At  a  meeting  of  the  trustees  of  Phillips's  Charity  this  day,  held  for 
the  purpose  of  considering  the  propriety  of  forthwith,  or  with  con- 
venient speed,  removing  Mr.  James  Newman,  the  present  school- 
master, from  his  situation,  for  alleged  misconduct,  William  Skelton, 
Esq.,  chairman,  and  present  Mr.  Bichard  Peele  and  George  Carter 
Bennett,  churchwardens,  Mr.  Thomas  Curtois,  Mr.  George  Clarke, 
and  Mr.  John  Peele,"  the  clerk  informed  the  chairman,  that  a 
simultaneous  notice  (iterating  the  purpose  of  the  meeting)  which 
the  trustees  had  received,  had  been  served  upon  Mr.  Newman,  and 
that  he  had  been  required  to  attend  this  meeting.  Mr.  Newman 
did  not  attend  the  meeting.  Several  poor  children  were  in  attend- 
ance for  the  purpose  of  undergoing  an  examination,  when  it  was 
thought  proper  by  the  meeting  that  the  vicar  and  his  curate  be 
requested  to  attend,  to  hear  and  assist  in  such  examination,  and  a 
messenger  was  sent  for  them,  and  the  Bev.  Edward  Leigh  Bennett, 
the  vicar,  attended.  Many  children  who  had  been  at  the  school  for 
several  years  were  examined  accordingly,  and  the  trustees  found,  to 
their  sorrow,  that  none  of  them  had  made  that  improvement,  or 
had  had  the  advantage  of  that  education,  which  was  intended  by  the 
charity,  and  that  the  bulk  of  them  were  totally  ignorant  of 
scriptural  knowledge.  The  parents  of  many  of  the  children 
[  *964  ]  attended,  ^and  made  great  complaints  of  the  master  making  heavy 
charges  for  stationery.    Evidence  was  then  adduced  at  the  meeting 
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of  the  master  having  closed  the  school  on  the  25th  January  In  re 
last,  and  also  that  he  had  absented  himself  from  the  school  from  gharitt. 
the  2Srd  May  to  the  4th  June,  on  a  journey  to  Newcastle,  to 
attend  the  orgies  of  a  club  of  Odd  Fellows,  and  that  he  received  the 
8um  of  102.  for  his  journey.  It  was  unanimously  resolved,  ''  that, 
iu  the  judgment  of  the  trustees,  Mr.  James  Newman,  the  present 
schoolmaster,  has  not  well  conducted  himself.  Such  misconduct 
having  undergone  a  full  and  careful  investigation  by  them,  the 
charges  of  his  misconduct  having  been,  in  their  judgment,  clearly 
established,  they  consider  it  their  duty  at  once  to  exercise  their 
right  to  dismiss  the  said  Mr.  James  Newman  from  his  situation  of 
schoolmaster,  and  he  is  hereby  dismissed  accordingly.  Resolved, 
that  the  dismissal  of  Mr.  James  Newman  shall  be  immediately 
communicated  to  him  by  Mr.  Mossop,  solicitor,  Long  Sutton. — 
William  Skelton."  Some,  at  least,  if  not  all,  of  these  trustees  were 
respondents  upon  the  occasion  of  the  order  of  1889.  This  is  all 
done  in  the  absence  of  the  person  so  importantly  to  be  affected  by 
it ;  and  it  is  done,  in  my  opinion,  without  any  sufficient  or  reason- 
able notice  of  the  intention  to  do  that  which  was  done,  without  any 
censurable  default  upon  his  part  in  not  attending,  and  without  any 
possibility  of  any  reasonable  supposition  that  he  could  have  had  the 
means  of  meeting  those  charges.  I  am  of  opinion  that  the  course 
thus  taken  was  precipitate ;  that  it  was  harsh  in  the  extreme ;  that 
that  which  was  done  was  in  form  wrong,  in  substance  unjust,  and 
that  it  was  contrary  to  law.  The  consequence  is,  that,  in  my  judg- 
ment, the  removal  was  wholly  ineffectual  and  void.  It  is,  therefore, 
unnecessary  for  me  to  consider,  and  I  leave  undecided  and  untouched, 
the  question  whether  the  trustees,  under  any  circumstances,  have 
or  had  the  power  of  removal.  Assuming  them  to  have  had  such  a 
power,  it  was  not  exercised  in  a  manner  which,  in  my  judgment, 
any  court  of  justice  can  recognise.  I  am  unwilling,  however,  so  to 
leave  the  matter.  It  may  be  a  proper  view  of  this  case,  possibly,  to 
consider,  although  the  removal  has  been  ineffectual  and  void, 
whether  the  evidence  now  before  the  Court,  which  Mr.  Newman  has 
had  the  opportunity  of  hearing,  does  or  does  not  disclose  a  case 
upon  which  it  is  unfit  that  he  should  continue  to  be  the  master  of 
this  school.  I  give  no  opinion  upon  whether  it  is  or  is  not  compe- 
tent for  this  Court,  upon  this  petition,  and  on  this  occasion,  under 
the  circumstances,  to  enter  into  that  question.  Assuming  it  to  be 
so,  I  will  consider  the  grounds  of  complaint  which  have  been  alleged 
against  this  master.  In  the  first  place,  there  is  brought  against  him 


816  1846.    CH.    9  JUBIST.  964.  [b.b. 

In  re  a  cbarf^e  of  conduct  which  is  said  to  have  been  contumacioas, 
Ohabitt.  improper,  and  inconsistent  with  his  duty  in  the  year  1840.  At 
present  there  is  no  proof  before  the  Court  of  that  imputed  conduct. 
If,  however,  the  Court  considered  that  there  was  a  reasonable 
probability  of  evidence  being  brought  before  it  for  any  material 
purpose,  it  probably  would  allow  an  opportunity  of  producing  it. 
But  it  is  impossible,  looking  at  the  nature  of  that  imputed  mis- 
conduct, and  the  manner  in  which  this  party  was  treated  by  the 
trustees, — I  do  not  say  merely  allowed  to  continue  in  office,  but 
treated  by  the  trustees, — dealt  with  by  them,  during  the  residue  of 
the  year  1840,  during  the  years  1841, 1842,  and  1843, — it  is  impos- 
sible for  me  to  say  now,  that,  for  any  effectual  or  useful  purpose, 
that  conduct  imputed  to  him  in  June,  1840,  can  be  taken  into  con- 
sideration. I  say  no  more,  therefore,  than  this  :  that,  even  supposing 
the  minute  of  1840  had  been  verified  in  the  same  manner  as  other 
minutes  of  the  trustees  have  been  verified,  upon  the  whole  of  the 
case,  without  imputing  any  improper  intention  to  any  person,  my 
mind  would  not  be  satisfied  that  there  had  been  any  substantial 
misconduct  on  Mr.  Newman's  part  down  to  1840.  The  next 
question  is,  that  of  imputed  Unitarianism.  It  is  conceded,  that 
there  is  no  evidence  that  this  gentleman  has  ever  expressed  any 
belief  of  Unitarian  doctrine,  or  that  he  has  ever  taught  Unitarian 
doctrine.  He  himself  disclaims  that  doctrine.  He  swears  that  he 
is  in  doctrine  and  belief  a  member  of  the  Church  of  England. 
The  utmost  extent  to  which  the  evidence  goes  is  this,  that  he  has 
attended  some  Unitarian  meetings,  or  meetings  chiefly  attended  by 
Unitarians,  for  some  general  or  religious  purposes,  and  that  he  has 
occasionally  or  frequently  attended  a  place  of  Unitarian  worship  at 
or  near  Long  Sutton.  I  think,  that,  with  regard  to  the  meetings, 
not  including  the  place  of  worship,  it  appears  sufficiently  that  they 
were  attended  by  other  persons  who  were  not  Unitarians.  I  think 
that  it  is  not  a  just  inference,  from  the  fact  of  attending  either  of 
those  meetings,  that  a  person  so  attending  was  an  Unitarian.  He 
accounts  for  his  attendance  at  an  Unitarian  place  of  worship,  by 
some  circumstances  connected  with  a  choir  at  another  place 
of  worship,  and  the  vocal  music  at  the  Unitarian  place  of 
worship  which  it  gratified  him  to  hear.  Now,  I  think  that  that 
does  not  amount  to  an  offence  cognisable  by  the  trustees.  It  is 
not  necessary  for  me  to  give  an  opinion  as  to  whether  the  professiou 
of  Unitarian  doctrines,  or  the  inculcation  of  them,  would  or  would 
not  amount  to  or  cause  a  forfeiture  of  the  office.     I  give  no  opinion 
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upon  that  point.    But,  assuming  it  to  be  so,  the  acts  proved  against         inre  ^ 
Mr.  Newman  do  not  amount  to  any  ofifenea  cognisable  for  the  purpose     chariti, 
for  which  this  supposed  offence  has  been  desired  to  be  treated  as 
cognisable.      I  may   say,   however,   in   passing,   that,   assuming 
Unitarianism  would  be  a  disqualification  for  this   office,  it   may 
deserve  Mr.  Newman's  consideration  how  far   it   is  4)rudent   for 
him,  in  his  particular  situation,  to  be  in  the  habit  of  attending 
Unitarian  places  of   worship.      The  next  charge  that  I  have  to 
notice  is,  that  of  burning  certain  lesson  boards  or  frames.     It  is 
impossible  for  me  to  infer  upon  this  evidence,  that  the  burning  was 
done  maliciously,  wastefuUy,  or  insultingly.     It  is  not  a  charge,  nor, 
indeed,  was  that  of   Unitarianism,  which  appears  to  have  been 
brought  forward  at  the  meeting  of  the  26th  of  June,  1844.     I 
think  the  charge,  such  as  it  is,  and  supported  as  it  is,  must,  on 
this  occasion,  be  absolutely  disregarded.     There  is  another  charge, 
which,  in  effect,  amounts  to  that  of  stealing  fuel.     Upon  the  evidence 
it  is  this,  so  far  as  I  can  understand  it :  The  coals  used  in  the  school 
were  formerly  left  in  a  corner  of  the  school-room.      Some  more 
cleanly  and  convenient  mode   of   stowing  away   the    coals    was 
discovered ;  and,  in  collecting  the  coals  upon  that  occasion,  there 
was  a  box  full  of  that  which  I  suppose  may  be  called  a  mixture  of 
small  coal,  dust,  and  rubbish  ;   and  it  does  appear  that  the  recep- 
tacle which  contained  those  substances,  whatever  they  were,  was 
directed  by  Mr.  Newman  to  be  carried  by  one  of  the  boys  to  his 
own  house.     Mr.  Newman  said  he  had  no  improper  intention  in  so 
doing,  and  that  he  had  frequently  caused  coal  of  his  own  to  be 
consumed  in  and  for  the  purposes  of  the  school.     The  act  was  an 
exceedingly  trifling  one.    I  am  perfectly  satisfied  that  there  was  no 
improper  intention.     Perhaps  it  was  scarcely  prudent ;  although  I 
know  not  whether  that  may  not  be  too  much  to  say  of  a  trifling  act 
of  this  description.     It  is  one,  upon  which  if  he  had  thought,  I  think 
he  had  better  not  have  done.    It  would  have  been  more  prudent,  (to 
repeat  the  expression),  probably,  not  to  have  done  it, — it  would  have 
been  better  for  him  to  have  thrown  it  away  than  to  have  done  what 
he  did ;  but  to  impute  to  him  specifically  anything  fraudulent  or 
felonious  in  this  matter,  so  as  to  say  that  it  was  a  ground  of  dis- 
missal, would  amount  to  a  degree  of  severity  far  beyond  that  which 
belongs  to  a  proper  or  decent  administration  of  justice.     Then  a 
complaint  is  made  of  Mr.  Newman  being  absent  beyond  the  holidays, 
and  at  a  period  not  of  regular  holidays,  but  at  Whitsuntide.     It  "^is       [  *^^^  ] 
impossible  to  view  either  of  these  matters  as  a  serious  offence. 
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In  i«  jjg  ],jig  given  a  full  explanation.  If  sach  absence  was  habitoal,  if 
.Charity,  it  were  frequently  repeated,  without  any  apology  or  sufficient 
reason,  I  can  understand  that  it  may  amount  to  a  very  grave  cause 
of  complaint.  Such  an  absence  as  that  in  January  it  is  impossible 
to  regard  as  an  offence.  As  to  the  absence  at  Whitsuntide,  he  says 
he  was  not  mell ;  that  he  made  an  excursion  to  the  north,  intending 
not  to  be  absent  (for  so  I  understand  him)  beyond  the  seven  days, 
to  which  extent  he  was  allowed,  by  the  resolution  of  the  trustees, 
the  privilege  of  appointing  holidays  for  himself ;  but,  on  returning, 
he  met  with  stormy  weather,  and  he  was  detained, — whether  half  a 
day,  or  one,  two,  or  three  days,  is  utterly  immaterial,  in  my 
judgment.  He  was  detained  by  that  cause  longer  than  he  expected ; 
nor  does  the  school  appear  to  have  materially  suffered.  It  would 
be  so  severe  as  to  amount  to  injustice,  if  that  were  to  be  treated  as 
a  ground  of  removal,  explained  as  it  has  been.  Another  charge 
made  was  that  of  supplying  the  children  who  were  at  the  school 
with  stationery  at  improper  prices, — a  charge  which  divides  itself 
into  two  heads;  namely,  the  supply  simply  and  the  supply  at 
improper  prices.  How  the  supply  simply,  was  to  be  avoided,  it  is 
difficult,  perhaps  I  should  rather  say  impossible,  to  conjecture ;  for 
the  trustees  could  not  supply  them,  and  it  was  not  suggested  that 
it  was  incumbent  upon  the  master,  at  his  own  expense,  to  make 
these  supplies ;  nor  can  anything  be  more  customary  than  that  the 
master  of  a  school  should  supply  such  materials.  If  the  children 
brought  the  materials,  they  would  vary  in  form  and  kind,  and  they 
might  not  accord  with  that  which  the  master,  in  his  discretion, 
might  think  most  useful, — most  consistent  with  the  regularity  and 
discipline  of  the  school,  and  with  the  improvement  of  the  pupOs. 
It  is  customary,  and  almost  universal,  that  the  master  should 
supply  such  things.  If,  indeed,  a  case  had  occurred  in  which  the 
parents  had  offered  to  supply  such  stationery  as  should  be  proper 
for  the  school,  consistently  with  the  rules  and  habits  of  the  school 
for  that  purpose,  and  he  had  declined,  I  can  then  conceive  that  the 
trustees  might  have  admonished  him  upon  the  subject,  and 
requested  or  desired  him  to  do  otherwise.  No  such  case  is 
established,  in  point  of  evidence,  either  of  the  tender  of  the  proper 
stationery  by  the  pupil  or  the  parent.  It  is  true  that  Mr.  Bennett, 
the  vicar  of  the  parish,  no  doubt  from  kind  and  charitable  motives, 
supplied  some  stationery  for  the  use  of  the  school,  but  which 
Mr.  Newman  declined  using ;  and,  if  it  were  stationery  of  a  kind 
properly  adapted  to  the  use  of  the  school,  to  his  own  habits  and 
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rules  in  the  school,  I  think  it  would  have  been  better  for  him  to        In  re 
have  used  it.    But  this  was  supplied  after  the  question  had  arisen,     charity. 
and  after  he  had  (rightly  or  wrongly,  but  still  not  fraudulently) 
claimed  as  a  right  what  had  been  conceded  to  him  by  uniform 
usage;  namely,  the  supply  of  the  stationery  by  himself.     There- 
fore, although  I  am  not  entirely  satisfied   that  this  stationery 
supplied  by  Mr.  Bennett  ought  not  to  have  been  used  for  the  free 
school, — although  I  am  not  entirely  satisfied  that  Mr.  Newman  was 
quite  justified  in  refusing  to  use  it,  yet  I  am  also  not  satisfied  that 
his  conduct  was  a  ground  of  dismissal,  especially  as  he  received 
no  instructions  from  the  trustees  to  use  the  stationery.    Then 
comes  the  question  of  improper  prices.    Mr.  Newman,  as  I  under- 
stand him,  swears  that  he  supplied  it  as,  if  he  supplied  it  [at]  all,  it 
ought  to  have  been  supplied, — -at  the  price  at  which  the  same 
article  could  have  been  supplied  at  any  respectable  stationer's  shop 
in  the  neighbourhood,  having  himself  only  that  profit  which  school- 
masters are  in  the  habit  of  receiving,  namely,  the  profit  which,  as 
between  the  retail  dealer  and  the  wholesale  dealer,  the  retail  dealer 
would  have  received,  if  the  goods  had  been  bought  in  the  ordinary 
way  in  the  shop.     Some  evidence  was  adduced  to  the  contrary,  but 
not  in  any  instance  am  I  satisfied  that  there  exists  any  foundation 
for  such  a  charge.    The  poor  persons  whose  children  were  at  the 
school,  and  to  whom  the  bills  were  brought  in  for  the  stationery 
furnished,  cannot  be  blamed  for  being  dissatisfied  at  having  to  pay 
the  expense.    It  is  another  question,  who  ought  to  have  borne  it. 
The  Court  would  have  required  some  evidence  more  specific  than 
that  of  the  two  witnesses  who  speak  to  matters  of  this  description. 
It  is  impossible  to  come  to  a  judicial  conclusion  upon  such  state- 
ments as  they  have  made,  that  there  was  any  particular  instance 
of  overcharge  of  this  description  :  I  am  not  satisfied  that  there  was. 
It  is  sufficient  for  me  to  say,  that,  in  my  judgment,  the  charge  is 
not  established.     Of  course,  after  what  has  taken  place,  if  this 
practice  is  to  continue  to  any  extent,  I  suppose  the  trustees  intend 
to  obviate  it  by   supplying  the  master  themselves;  that  is,  by 
supplying  all  necessary  stationery  for  the  schools,  and  not  simply 
supplying  those  articles  of  stationery  which  would  still  leave  some 
to  be  supplied  by  the  master.    I  therefore  dismiss  that  charge 
from  my  consideration,  as  a  charge  which  is  not  established*    The 
next  charge  which  it  is  proper  to  notice  is,  the  refusal  to  permit 
the  children  to  be  examined  by  Mr.  Hamilton  in  his  presence.    I 
think  it  would  have  been,  perhaps,  as  well  that  it  should  have  been 
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In  re  permitted.  At  the  same  time,  much  allowance  must  be  made  for  a 
chabity.  iii&n  in  the  position  of  a  schoolmaster,  who  is,  in  effect,  desired  to 
be  placed  upon  his  trial  before  his  own  papils,  in  the  presence  of 
those  who  have  come  to  inquire  into  his  defects,  to  probe  them  and 
to  establish  them.  And,  as  it  was  not  in  his  power  to  prevent  the 
examination  of  the  children  by  Mr.  Hamilton  or  the  trustees  out 
of  school  hours,  the  mere  circumstance,  that,  in  the  school,  (which, 
in  the  sense  in  which  I  am  using  the  expression,  was  his  own 
school),  he  objected  to  the  examination  by  Mr.  Hamilton  or  in 
Mr.  Hamilton's  presence,  falls  very  short  of  anything  like  a  ground 
'  of  removal ;  and  the  question  of  removal  alone  is  the  point  which 
is  now  before  the  Court  for  its  consideration.  The  only  remaining 
question  is  as  to  the  charge  of  neglect  of  duty.  The  system  of  the 
school  does  not  appear  to  have  been  changed  in  any  respect,  except 
so  far  (if  at  all)  as  it  has  been  changed  according  to  the  requisition 
and  the  wishes  of  the  trustees  themselves.  I  am  bound  to  suppose, 
that,  up  to  the  period  when  the  order  of  1889  was  pronounced,  the 
conduct  of  the  schoolmaster  had  been  so  far,  at  least,  correct,  that  he 
had  not  done  any  act  i^mounting  to  a  forfeiture  of  his  ofiSce.  He  is 
by  that  order  declared  to  be  schoolmaster,  and  is,  in  effect,  established 
in  the  office.  Has  any  greater  negligence  been  imputed  to  him  since 
that  order  than  any  which  existed  before  the  order  ?  I  am  not  aware 
of  any.  I  am  not  aware  of  any  evidence  tending  to  establish  any 
change  by  him  in  his  hours,  in  his  discipline,  or  in  his  mode  of 
administering  the  business  of  the  school.  It  is  a  just  inference,  in 
my  opinion,  from  the  whole  of  the  evidence  on  both  sides,  that  such 
as  his  conduct  was  in  1888  and  1889  towards  the  scholars,  such  it 
continued  in  1840,  1841,  1842,  1848,  and  1844.  His  system  of 
education  may  not  have  been  the  best  possible ;  he  is  a  country 
schoolmaster,  receiving  for  his  laborious  office  a  salary  of  90L  per 
annum,  I  believe,  at  the  uttermost.  For  such  a  sum  perfection 
can  scarcely  be  expected.  It  is  not  unfair,  therefore,  to  allow 
something  for  human  error  and  human  infirmity.  There  may 
have  been  something  pardonable,  something  deserving  of  a  less 
degree  of  punishment  than  a  total  forfeiture  of  his  office  and  of 
his  means  of  subsistence ;  nor  is  there  anything  direct  as  to  his 
conduct,  as  to  his  mode  of  teaching,  as  to  the  time  that  he  applied, 
or  as  to  his  mode  of  dealing  with  the  boys.  The  result,  indeed, 
appears  unsuccessful;  and  I  certainly  am  more  struck  with  Mr. 
[  *'J66  ]  ^Hamilton's  testimony  as  to  the  examination  in  January,  than  I 
am  struck  by  the  result  of  the  examination  of  the  20th  June,  1844. 
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The  dullest  among  the  boys, — according  to  my  present  view  of  the  In  re 
case,  it  does  not  apply  to  those  especially  who  came  accompanied  charitt. 
by  their  mothers,  who  had  to  pay  the  bill  for  stationery,— the  very 
dullest  came  there,  knowing  for  what  purpose  they  were  to  be 
examined ;  an  expression  which  I  do  not  use  disrespectfully  to  the 
trustees,  or  as  implying  any  bad  motive  on  the  part  of  any  person. 
The  least  bright  amongst  them  must  have  known  that  their  school- 
master was  upon  his  trial;  and  the  question  was,  whether  the 
schoolmaster,  who  might  or  might  not  have  been  acceptable  to  all 
of  them, — whether  this  particular  schoolmaster,  with  whom  the 
mothers  were  so  dissatisfied,  upon  the  ground  of  those  charges  for 
stationery,  was  or  was  not  to  continue  in  office,  and  whether  they 
were  to  exhibit  that  degree  of  information  and  progress  which 
would  justify  their  schoolmaster,  who  was  then  on  his  trial,  and, 
above  all,  in  his  absence.  There  was  then  no  occasion  for  them  to 
''  laugh  with  counterfeited  glee,"  or  to  exhibit  any  of  those  marks 
of  deference  and  respect  which  would  have  existed  in  his  presence. 
I  am  quite  unable  to  satisfy  myself,  however  well  intentioned,  that 
the  examination  of  the  26th  June  was  calculated  to  produce  any 
successful  result.  I  repeat,  that  the  examination  by  Mr.  Hamilton 
is  entitled  to  more  attention.  It  does  not  appear  by  his  evidence 
that  the  scholars  were  backward.  It  seems  to  me,  however,  from 
the  evidence,  that  Mr.  Hamilton,  with  his  habits  and  his 
proficiency,  was  likely  to  have  expected  a  greater  degree  of 
discipline  and  a  more  advanced  system  than  he  was  likely  to  find 
at  Sutton  St.  Mary,  or  than,  under  the  circumstances,  it  was 
reasonable  to  expect.  He  finds,  however,  many  of  the  children 
defective,  and  he  finds  the  children  who  were  pay  scholars,  in  his 
judgment,  more  advanced  than  others.  A  pay  scholar  would  not 
be  so  likely  to  be  called  away  at  the  will  and  pleasure  of  others, 
for  the  purpose  of  farm  labour,  as  a  mere  charity  boy.  It  is 
impossible,  upon  the  whole  evidence,  to  doubt,  that,  to  a  very  great 
extent,  and  in  a  great  number  of  instances,  the  education  of  the 
children  was  most  prejudicially  interrupted  by  their  frequent 
abstraction — necessarily  or  unnecessarily,  properly  or  improperly, 
I  do  not  say — from  the  school  for  the  purposes  of  farm  labour. 
What,  under  the  circumstances,  could  be  expected?  It  has  been 
said,  ''  the  wisdom  of  a  learned  man  cometh  by  opportunity  of 
leisure"  (i).  These  boys,  many  of  them,  to  speak  in  a  manner 
somewhat  like  the  same  authority,  were  probably  holding  the 
(1)  EccleBiasticus,  xxxyiii.  24. 
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plough  and  glorying  in  the  goad,  driving  oxen,  and  their  talk  was 
of  bullocks.  How  were  such  boys  to  be  expected  to  make  ordinary 
progress  in  knowledge,  especially  in  religious  attainment  ?  I  am 
of  opinion  that  that  explanation  accounts  for  a  great  deal, 
especially  when,  added  to  that,  allowance  is  made  for  human 
infirmity  on  the  part  of  the  master,  and,  on  the  part  of  the  boys, 
their  different  dispositions,  their  want  of  natural  capacity,  in  point 
of  docility  and  of  industry.  It  would  be  the  height  of  rashness 
and  of  injustice  to  conclude  in  favour  of  a  charge  of  neglect  made 
under  such  circumstances.  I  have  thought  it  better  to  state  my 
opinion  upon  these  grounds,  although,  for  the  reasons  I  have  stated, 
I  am  not  sure  that  they  are  open  to  me  upon  this  petition.  If  they 
were,  in  my  opinion  they  would  form  no  ground  of  removal.  My 
conclusion  is,  that  this  gentleman  has  not  ceased  to  be  schoolmaster 
of  this  charity,  but  he  now  holds  this  office;  that  he  must  be 
reinstated  in  it,  be  paid  his  costs  by  the  trustees,  and  receive  the 
arrears  of  his  salary  and  of  his  share  of  the  rents  and  profits. 
The  order  will,  therefore,  declare,  that  the  petitioner,  James 
Newman,  has  not  been  duly  and  effectually  removed  from  the 
office  in  the  petition  mentioned,  and  is  now  entitled  to  hold  the 
same  agreeably  to  the  tenor  of  the  order  of  the  Yigb-Ghancbllor  of 
England,  dated  the  20th  April,  1889 ;  and  let  the  respondents  (the 
trustees)  allow  him  to  perform  the  functions  of  his  office,  and  to 
receive  the  emoluments  properly  belonging  thereto,  he  undertaking 
faithfully  to  perform  those  functions.  Let  the  trustees  who  were 
present  at  the  meeting  of  the  26th  June,  1844,  and  also  the  two 
who  were  absent  from  that  meeting,  but  who  joined  in  the  defence, 
pay  the  costs  of  the  petition  up  to  the  present  time ;  and  let  none 
of  the  respondents  be  allowed  their  costs  out  of  the  funds  of  the 
charity.  Refer  it  to  the  Master  to  take  an  account  of  what  is  due 
to  the  petitioner,  James  Newman,  in  respect  of  his  salary,  and  his 
share  of  the  rents  and  profits.    Reserve  subsequent  costs. 


1846. 
Nov.  5* 

Exchequer. 

Pollock, 
C.B. 

Pabkk,  B. 

ALDSBSONf  B. 
BOLFK,  B. 

[  1081  ] 


GANVILL  V.  TJTTING. 

(9  Jurist,  1081—1082.) 

Where  lands  are  vested  in  churcli wardens  and  overseers  of  a  parish  as  a 
gtuMi  corporation,  under  the  Poor  Relief  Act,  1819  (59  Qeo.  III.  c.  12),  s.  17, 
and  the  interests  of  the  parish  require  possession  of  land  to  be  taken,  or 
similar  acts  done,  any  one  of  the  churchwardens  or  overseers  may  do  it 
without  the  concurrence  of  the  rest 

Proof  that  a  party  holds  the  office  of  churchwarden  is  prtm^  fade 
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evidence  of  his  haying  been  lawfully  appointed,  even  where  the  question       Ganvill 
turns  on  his  title  to  the  possession  of  land  in  his  capacity  of  such  church-  v. 

warden.  aTTiNo. 

Semhlef  that  a  churchwarden  who,  during  the  continuance  of  his  office, 
ceases  to  reside  in  the  parish,  does  not  ipso  facto  cease  to  be  churchwarden, 
although  it  is  a  good  ground  for  appointing  another  in  his  place. 

Trbspass.  The  first  count  of  the  declaration  was  for  breaking 
and  entering  a  messuage  and  premises  belonging  to  the  plaintiff, 
and  expelling  him  from  thence ;  and  the  second  was  for  assaulting 
and  falsely  imprisoning  him.  The  defendant  pleaded,  first,  to  the 
whole  declaration,  the  general  issue ;  secondly,  to  the  first  count, 
that,  at  the  time  of  the  supposed  trespass,  the  messuage,  &c.  was 
not  the  messuage,  &c.  of  the  plaintiff ;  thirdly,  to  the  same  count, 
that  the  messuage  in  question  was  the  soil  and  freehold  of  one 
Thomas  Potter,  as  churchwarden  of  the  parish  of  Lizitate,  in  the 
county  of  Norfolk,  and  of  one  E.  Howes  and  the  defendant  as  over- 
seers of  the  poor  of  that  parish,  &c. ;  fourthly,  to  the  second  count, 
a  justification  of  the  assault  and  false  imprisonment,  on  the  ground 
that  Thomas  Potter  as  churchwarden,  and  E.  Howes  and  the  [*^"'-\ 
defendant  as  overseers,  of  the  parish  of  Lizitate,  wel'e  possessed  of 
the  messuage,  &c.  in  question ;  and  the  defendant,  as  such  over- 
seer, had,  just  before  the  time  when  Sec.,  taken  possession  of  the 
property,  and  was,  with  certain  servants  of  him  the  defendant,  on 
the  premises  in  question;  and  *that  Potter  and  Howes  and  the 
defendant  being  so  possessed,  and  the  defendant  being  so  on  the 
messuage,  &c.,  the  plaintiff  and  divers  others  in  his  service,  just 
before  the  time  when  &c.,  entered  into  the  messuage,  made  a 
uoise  and  disturbance  therein,  &c.,  and  committed  an  assault  on 
the  defendant  and  on  one  T.,  and  were  there  committing  a  breach 
of  the  peace ;  to  prevent  which,  and  to  preserve  peace,  and  order, 
and  tranquillity,  and  while  the  plaintiff  was  making  such  noise  and 
disturbance,  the  defendant  gave  the  plaintiff  into  the  custody  of 
one  T.,  who  was  a  police  ofiicer  then  present,  and  who  had  a  view 
of  the  said  breach  of  the  peace,  that  he  might  carry  the  plaintiff 
before  the  next  justice  of  the  peace,  &c.  To  this  plea  the  plaintiff 
replied  de  injuria,  and  issue  was  ultimately  joined  on  all  the  pleas. 
At  the  trial  before  Alderson,  B.,  it  appeared  that  the  premises  in 
question  consisted  of  a  cottage  which  had  been  built  on  a  waste, 
and  was  claimed  by  the  churchwardens  and  overseers  of  the  parish 
of  Lizitate  as  parish  property.  In  support  of  the  last  two  pleas, 
the  defendant  proved  the  appointment  of  Howes  and  himself  as 
overseers  of  the   parish,  and,  in  order  tp  show  that  Potter  was 
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Oanvill  churchwarden,  called  him  as  a  witness,  who  said  that  he  had  been 
Uttikg.  appointed  churchwarden  by  the  clergyman  of  the  parish,  and  had 
been  sworn  in  by  the  ordinary ;  that  he  had  for  thirty  years  been 
an  inhabitant  of  the  parish,  and  had  left  it  a  few  months  before  the 
trespass  in  question,  but  had  kept  the  possession  of  a  bam  in  the 
parish  until  some  time  after  it.  Potter  also  said  that  he  had  given 
the  defendant  no  authority  to  enter  the  premises  in  dispute.  On 
this  it  was  objected  by  the  plaintiff's  counsel,  that,  as  Potter  was 
only  entitled  to  those  premises  in  his  character  of  churchwarden^ 
strict  proof  was  requisite  of  his  appointment  as  such;  but 
Alderson,  B.,  reserving  leave  to  the  plaintiff  to  move  to  enter  a 
verdict  on  that  point,  left  the  case  to  the  jury,  who  found  all  the 

issues  for  the  defendant. 

* 

Palmer  now  moved  accordingly  : 

First,  the  title  of  churchwardens  and  overseers  of  the  poor  to 
land  which  belongs  to  the  parish  is  derived  from  the  59  Geo.  III. 
c.  12,  s.  17,  which  enacts,  that  ''  all  buildings,  lands,  and  here- 
ditaments, which  shall  be  purchased,  hired,  or  taken  on  lease  by 
the  churchwardens  and  overseers  of  the  poor  of  any  parish,  by  the 
authority  and  for  any  of  the  purposes  of  this  Act,  shall  be  con- 
veyed, &c.  to  the  churchwardens  and  overseers  ot  the  poor  of  any 
such  parish  respectively,  and  their  successors,  in  trust  for  the 
parish;  and  such  churchwardens  and  overseers  of  the  poor,  and 
their  successors,  shall  and  may,  and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body  corporate,  for  and 
on  behalf  of  the  parish,  all  such  buildings,  lands,  and  heredita- 
ments, and  all  other  buildings,  lands,  and  hereditaments  belonging 
to  such  parish  *'(i).  In  the  construction  of  this  statute,  it  was 
held,  in  Woodcock  v.  Gibson  (2),  that,  in  order  to  constitute  the 
churchwardens  and  overseers  the  body  corporate  intended  by  the 
statute,  there  must  be  two  overseers  and  two  churchwardens,  or  two 
overseers  and  one  churchwarden,  if  there  be  a  custom  in  the  parish  to 
have  but  one.  Now,  here,  there  is  no  proof  either  of  a  custom  in  the 
parish  to  have  but  one  churchwarden,  or  of  the  appointment  of  Potter ; 
for  his  having  been  sworn  in  was  a  mere  ministerial  act  on  the  part 
of  the  ordinary.  It  is  true,  that,  mBeii-ymanv.  Wise  (8),  the  Court 
held,  that  a  person  who  acts  as  an  attorney  must  be  presumed  to 
have  been  regularly  admitted ;  but  that  was  an  action  of  libeL 

(1)  See  now  Local  Government  Act,  (2)  28  R.  R.  323  (4  B.  &  C.  462). 

1894,  88.  5  (2j.  6  (1),  (c)  (iii.).  (3)  2  B.  B.  413  (4  T.  B.  366). 
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(Parke,  B.  :  There  are  cases  on  cases  where  the  fact  of  persons      Qanvill 
having  acted  in  a  public  capacity  has  been  held  prima  facie  evidence      cjtting. 
of  their  title.     This  doctrine  has  been  held  to  apply  to  a  Master  in 
Chancery,  in  the  case  of  Mar%hall  v.  Lamhe  (i).) 

By  leaving  the  parish  Potter  ceased  to  be  churchwarden  at  all,  for 
that  pffice  involves  duties  which  must  necessarily  be  discharged  by 
some  one  on  the  spot :  Rogers'  Ecclesiastical  Law,  220 ;  Stevenson 
v.  Langston  (2) ;  Antony  v.  Segei'  (8). 

(Pabke,  B.  :  Supposing  that  to  be  so,  what  becomes  of  the  estate 
which  was  vested  in  him  and  the  overseers  ?) 

Woodcock  v.  Gibson  seems  an  authority  that  it  is  gone. 

(Pabke,  B.  :  Suppose  a  churchwarden  dies,  where  is  the  fee 
simple  between  that  time  and  the  election  of  his  successor  ?  Is  it 
gone  out  of  the  surviving  churchwarden  and  the  overseers  ?) 

It  is  in  the  Crown,  or  like  the  case  of  a  glebe  between  the  death 
of  a  rector  and  the  appointment  o'f  his  successor.  Secondly,  the 
plaintiff  is  entitled  to  judgment  non  obstante  veredicto  on  the 
fourth  plea ;  for  it  ought  to  have  alleged  the  entry  on  the  premises 
to  have  been  with  the  consent  of  Potter.  The  churchwardens  and 
overseers  are  a  quasi  corporation,  and  must  all  act  together.  One 
may  do  certain  acts  for  the  benefit  of  parish  property  :  Govldsworth 
V.  Knights  (4) ;  but  for  such  an  act  as  taking  possession  of  land,  the 
concurrence  of  all  is  necessary. 

(Parke,  B.  :  The  churchwardens  and  overseers  have  no  common 
seal.     They  may,  therefore,  act  as  individuals.) 

Pollock,  C.  B.  : 

No  rule  ought  to  be  granted  in  this  case.  The  only  point 
made  at  the  trial  was,  that  there  was  no  evidence  to  go  to  the  jury  of 
Potter  being  churchwarden  of  this  parish.  It  is  now  contended, 
that  there  ought  to  have  been  proof  of  a  custom  in  the  parish  to 
have  only  one  churchwarden;  but  that  point  does  not  appear  to 
have  been  made  at  the  trial,  where  every  person  was  present  who 
could  have  given  any  information  on  the  subject.  At  the  trial 
Potter  himself  was  called,  who  said  that  he  was  churchwarden,  on 

(1)  1  Dav.  &  M.  315.  (3)  Id.  13. 

(2)  1  Hagg.  Cons.  Eep.  379,  n.  (4)  63  E.  E.  619  (11  M.  &  W.  337). 
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Qaxvill  which  the  apparent  intention  of  the  plaintiff's  counsel  seemed  to 
UrnNo.  ^^9  to  show  that  the  case  involved  the  churchwarden's  title  to  these 
lands  in  virtue  of  his  office,  and  to  argue,  that,  whenever  such 
questions  arise,  proof  of  the  churchwarden's  appointment  must  be 
given.  But  I  certainly  am  of  opinion  that  that  does  not  alter  the 
usual  rule,  that  evidence  of  a  man  being  in  the  office  of  church- 
warden gives  rise  to  a  pnmd  facie  inference  that  he  has  been 
lawfully  appointed  to  it.  It  is  then,  however,  objected  that  Potter 
had  ceased  to  be  churchwarden,  on  the  ground  that  he  had  ceased 
to  be  a  parishioner,  he  having  ceased  to  reside  in  the  parish,  and 
.parted  with  his  interest  in  the  premises  he  had  within  it.  Now, 
although  a  man's  not  being  a  parishioner  may  be  an  objection  to 
electing  him  to  fill  the  office  of  churchwarden,  seeing  that  every 
churchwarden  ought  to  be  a  parishioner,  still  I  doubt  if  a  man  who 
is  churchwarden,  and  leaves  the  parish,  thereby  puts  an  end  to  his 
office  ipso  fdcto :  and  if  his  leaving  the  parish  even  had  this  effect, 
whether  it  would  put  an  end  to  any  estate  held  by  him  in  virtue  of 
his  office  as  churchwarden.  It  will  not,  however,  be  necessary  to 
determine  that  point  in  the  present  case  ;  for  it  appears  to  me  that 
Potter  continued  to  be  churchwarden  up  to  the  time  of  the  trans- 
action in  question,  for  he  continued  until  after  that  time  to  occupy 
some  premises  in  the  parish.  There  was,  therefore,  evidence  for 
the  jury  both  that  he  was  elected  churchwarden,  and  that  he  was 
in  a  position  to  exercise  the  rights  of  one  at  the  time  of  the  alleged 
trespass.  Then,  as  to  the  application  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto  on  the  fourth  plea,  on  the  ground 
that  it  is  not  alleged  or  proved  that  Potter  had  assented  to  the  act 
of  the  defendant  and  Howes  in  taking  possession  of  these  premises, 
I  think,  that,  where  several  persons  hold  an  estate  in  their  capacity' 
of  public  officers  of  a  parish,  and  the  interests  of  the  parish  require 
possession  of  property  to  be  taken,  or  a  demand  made  in  respect  of 
it,  any  one  of  them  may  do  the  act,  and  justify  himself  in  it  If 
so,  the  defendant  in  this  case  was  on  these  premises  in  his  own 
right,  and  the  consent  of  Potter  is  not  essential  to  his  defence. 

Pabke,  Alderson,  and  Bolfe,  BB.,  concurring : 

Rule  reftued. 
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Covenant  running  with  tbe  land.     See  Landlord  and  Tenant,  4. 

CBUCINAL  law  —  conspiracy  —  Indictment  —  Separate  counts- 
Arrest  of  judgment — New  trial — Bvidence.     R.  v.  Gtmiitertz  458 

DAMAGES — ^Measure  of.    See  Nuisance ,  1. 
DECEIT.     See  Action,  cause  of,  1. 

DEED  —  Conveyance  —  Property  passing  —  Party  having  several 
estates  in  lands  conveyed  joining  in  conveyance — Every  estate  or 
interest  (irrespective  of  character  in  which  party  joins  in  convey- 
.ance)  passes.    Dreto  v.  Earl  of  Norhury 02 

DEFAMATION— 1.  Libel— Innuendo— Stockbroker— Libel  in  way  of 
his  business— Absence  of  definite  imputation — ^No  averment  of  special 
•damage.     Capel  v.  Jones 599 

2.  Slander— Words  spoken  of  person  in  respect  of  office— Super- 
intendent of  police — Declaration  not  showing  how  imputation  con- 
nected with  office.     James  v.  Br  rah 180 

DISCOVEBT — 1 .  Production  of  documents  —  Privilege  —  Solicitor 
acting  for  defendant  up  to  time  of  filing  bill— Observations  written  on 
copy  of  bill  and  treated  as  instructions  for  defendant's  answer.  Moxhay 
v.  Trederwick 772 

2. Creditor's    bill    for     account     against    surviving 

executor  and  third  person,  improperly  made  party  —  Third  party, 
having  elected  to  answer  bill,  must  put  in  full  answer  as  to  documents 
in  his  possession.     Sweet  v.  Hunter  787 

ECCLESIASTICAL  LAW— 1.  Burial — ^Befusal  of  clergyman  to  bury 
body  of  parishioner — '' Convenient  warning" — Mandamus.  Ex  parte 
Titchmarsh 770 

2.  Churchwarden — Proof  that  party   holds    office   prima  facie 

evidence  of  regular  appointment — Churchwarden  ceasing  to  leside  in 
parish — Vacation  of  office.     fi(n,rin  y,  I'tfiiH/ 822 

3.  Prohibition  ^  Clergyman  —  Non-residence  —  Proceedings  for 

penalties— Civil  or  criminal  suit— Sentence  of  Consistorial  Court, 
validity  of.     Backham  v.  Bluck 399 

4.  Practice— Declaration.     Remington  v.  Dolby  .215 

EJECTMENT.     See  Limitations  (Statute  of),  4. 

ELECTION.     See  WiU,  2. 

ESTATE— 1.  Will— Devise— Estate  for  life  or  in  tail— Contingent 
remainders— **  Such  male  issue."     Montgomery  y,  Montgomery    .        *      17 
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ESTATE— 2.  Will —  BeTise  — Special  heir  — Words  of  purchase  or 
limitation  —  Lease  —  Beal  Property  Lixoitation  Act,  1883,  ss.  9,  16. 

Jh)e  d.  AngeU  v.  AugeJI 270 

3.  Benewable  leaseholds — Infant    tenant  for  life — Oharg^e  on 

renewed  lease  —  Money  advanced  for  rent  and  costs  of  landlord — 
Jurisdiction  of  Court  under  Infants'  Property  Act,  1830.  In  re 
Leech 43 

ESTOPPEL — By  record — Pleadingr^Judgment  recovered  in  previous 
action  for  same  debt.     Todd  y.  Steumrt 443 

EVIDENCE— 1.  Admission*  by  plaintiff's  solicitor  to  defendant's 
solicitor  in  the  cause — Whether  admissible  against  plaintiff.  Fetch  v. 
Lyon 205 

2.  Criminal  law — Evidence  to  support  indictment — Unstamped 

warrant  of  attorney.    B,  y.  Oompertz 45S 

3.  Depositions — Defendant   cannot   read    as  against   plaintiff 

depositions  taken  on  behalf  of  co-defendant.    Roddy  y.  WilliumB  .        1 

4.  Beputation — Boundary  of  reputed  manor — Declarations  of 

deceased  persons.    Doe  d.  Molesworth  y.  Sleeman 255 

5.  Affidavit — Mandamus,  return  to.    See  Mandamus. 

6.  Of  title — ^Beversionary  interest.    See  Landlord  and  Tenant,  & 

EXECUTION— 1.  Illegal  arrest— Oa.  sa.  costs— Joint  action  against 
husband  and  wife — ^Arrest  of  wife — Action  on  the  case.  Newton  v. 
Jloice  and  Boodle 477 

2.  Bescue — Contempt  of  process— Attachment— Possession  of 

sheriff's  officer  in  dispute.     White  y.  Chappie 669 

3.  Betum  to  writ — Action  against  sheriff-^Several  writs — ^Bent 

due  to  landlord— Kotice  to  execution  creditors — Neglect  to  pay  rent 
— Pleading.     Cocker  v.  Muegrove 235 

4.  Scire  facias — Banking  Company — Judgment  against  regis- 
tered officer— Liability  of  retired  members  of  Company — Evidence  of 
membership.     Field  y.  Mackenzie 702 

EXECUTOB  AND  ADMINISTBATOB— 1.  Ghrant  of  probate  to  one 
executor  —  Beservation  of  right  of  grant  to  co-executor  —  Death  of 
executor  to  whom  probate  granted — Bight  of  co-executor  to  administer 
without  further  grant— Intermeddling— Slight  act  sufficient  to  preclude 
subsequent  refusal  to  act.     Cummina  y.  Cummins        ....       29 

2.  Executor  de  son  tort — Beceipt  of   chattel  firom — Beceiver» 

dealing  with  chattel  as  his  own,  whether  himself  becoming  executor 
de  son  tort.    Pa  till  v.  Simpson 294 

FEB2  NATUBiE,  ANIMAL.    See  Action,  Cause  of,  2. 

FBAUD  AND  MISBEPBESENTATION— 1.  False  representation— 
Deceit — Falsehood — Intention  of  defendant  to  deprive  plaintiff  of 
benefit  and  to  acquire  it  for  himself —Cause  of  action— Special  damage. 
Barley  Y.  Walford 218 

2.  Company — ^Application  for  shares — ^Advertisement — Misrepre- 
sentation— Betum  of  deposit.     Wontner  y.  Shairp       ....    633 

3.  Mortgagor  and  mortgagee — ^Belease  of  equity  of  redemption 

— Covenant  —  Annuity  —  Misrepresentation  by  mortgagor  and  his 
solicitor— Solicitor  acting  for  both  parties — Title — Value  of  premises — 
Costs.     Boddy  V.  Williams 1 
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F&AXJD  AND  MISBEPBB8ENTATI0N--4.  Undervalue— Purcliase 
of  incumbrance  by  personal  representative,  who  was  also  heir-at- 
law — Subsequent  incumbrance  taken  by  solicitor  interested  in  purchase 
— Priority.     Bayly  v.  Wilh'iia •     149 

5.  Undue  influence — Companion — Gift  of  stock  by  person  of 

83 — ^Will  leaving^  property  to    others — Inquiry — Stock  brought  into 
Court.    Bate  v.  Bank  of  England .    777 

FBISNDL Y  SOCISTT  —  Officer,  election  of  —  Appointment  of 
treasurer — Election  by  majority  of  committee — No  notice  of  election 
sent  to  one  committeeman — Rules  of  society.    RoherU  y.  Price        .    596 

GOODS,  SALE  OF.    See  Sale  of  Goods. 

HABEAS  CO&PUS.     Set  Lunacy. 

HIGHWAY  —  Waste  lands  adjoining  highway  —  Presumption  of 
ownership.     Dve  d.  Harrison  v.  Hampson 60d 

HUSBAND  AND  WIPE — Judgment  for  costs  in  action  against 
husband  and  wife  jointly — ^Execution — Ca.  sa. — Arrest  of  wife — Action 
on  the  case.    Newton  v.  Rowe  and  Boodle  477 

INFANT— 1.  Infants'  Property  Act,  1880,  ss.  12,  14 — Jurisdiction 
of  Court — Benewable  leaseholds — Charge  on  renewed  lease — Money 
advanced  for  rent—Costs  of  landlord.    In  re  Leech    .        .        .        .      4& 

2.  InfiEUit  tenant  in  tail— Mortgage — Foreclosure — Convey- 
ance from  infant  defendant  not  required— Decree  need  not  give  infant 
day  to  show  cause.     Button  y.  Mayne 134 

3.  Infants'  proi>erty  —  Settlement  —  Jurisdiction    of  Court   to 

sanction  beneficial  arrangement  affecting  settled  proi>erty.     Day  y.  Day 

78& 

4.  Copyholds — Forfeiture.     See  Copyhold. 

5.  Ward  of  Court— Hesidence— Ward  allowed  to  leave  jurisdic- 
tion at  her  own  request.     Clogstoun  y.  Walcott 783- 

INJUNCTION— Secretary  of  loan  society— Rules  of  society— Neglect 
to  pay  money  received  to  treasurer — ^Money  retained  on  account  of 
arrears  of  salary — Injunction  to  restrain  secretary  from  acting  in  office. 
ShawY.  Hill 789 

INSX7BANCE  (LIFE)— Policy— Assignment.    See  Bankruptcy,  2. 

INSURANCE  (MARINE)— Total  loss— Perils  of  the  seas— SeawoHhi- 
ness — Rottenness  of  ship — Cost  of  repairs,  whether  greater  than  value 
of  ship— Direction  to  jury.     PhilUpa  v.  Nairne 610 

INTERPLEADER— 1.  Property  in  goods  pawned— Lien— Evidence. 
Rogers  v.  Kennay 383 

2.  Sheriff— Delay — ^Laches— Delay  disentitling  sheriff  to  relief. 

Mutton  y.  Young 619 

And  see  Crump  v.  Day 712 

JURISDICTION— Infants'  settled  property— Arrangement—Juris- 
diction of  Court.    Sie  Infant,  3. 

JURY  —  View  outside  limits  of  county  —  Consent  of  parties  — 
Jurisdiction  of  Court.     Malins  y.  Lord  Dunraven 784 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease— Part  perform- 
ance— Delay — Laches — Costs.    Burke  y.  Smyth 45 
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LAKDLOBD  AND  TENANT— 2.  Agreement  for  lease— Part  per- 
formance— Waiver— Evidence  of— Lease  executed  by  tenant — Receipt 
of  rent  by  landlord— Subsequent  refusal  to  execute  lease— Term — 
Illegal  stipulation— Performance  decreed  as  fkr  as  capable  of  leg^al 
execution.     Carolan  v.  Brahazon 50 

3.  Assignment  of  lease— Assignment  by  executor  de  son  tort — 

Evidence.     Paull  v.  Simpson 294 

4.  Breach  of  covenant — Covenant  to  repair — Joint  covenant  w^itli 

three — Death  of  one — Action  by  survivors  against  assignee  of  lessee — 
<?ovenant  running  with  the  land.     Wakefield  y.  Browii  .     22o 

o,  Covenants  of  sub-lessee  —  Becovery   in    ejectment   by 

superior   lessor— Special  damage   to    reversionary  interest— Evidence 
jof  reversioner's  title.     Logan  y.  Hall 656 

6.  Distress  for  rent — Distress  after  termination  of  tenancy — 

Tenant  continuing  in  occupation.     WilHafns  y.  Stiveti  .184 

7.  Betainer  of  goods  distrained  after  acceptance  of  rent  ixi 

arrear.    See  Trespass. 

8.  Leaseholds  for  lives  renewable  for  ever— Waste— Injunction 

— Bog — Bight  of  lessee  to    cut   turf  for  sale — Other    acts  of  lessee 
benefiting  estate.     Coppingery,  Gubbhis 81 

9.  Lease  by  mortgagor — lyectment  by  purchaser  from  mortgagor 

jand  mortgagee — Use  and  occupation.     Doe  d.  Viscount  Iknvne  y.  Thompson 

507 

10.  Parol  lease— Intention  to  create  relation  of  landlord  and. 

tenant — Use  and  occupation — ^Assignment— Statute  of  Frauds — ^Beal 
Property  Act,  1846  (8  A;  9  Vict.  c.  106),  s.  S.     Pollock  y.  Stan/         .     504 

11.  Tenancy,   evidence    of— XQectment — Notice  to   quit— Lease 

for  years — Tenant  in  tail — Disclaimer  of  title.     D(te  d.  Phillips  y.  IloUitiffs 

586 

LANDS  CLAUSES  ACTS— Compensation  for  lands  compulsoriljr 
taken  by  Dock  Company — Award  for  injury  to  business — Brewer — Loss 
■of  trade  before  acquisition  of  new  prexnises.    Jtibb  y.  Hull  Dock  Co,    332 

LIBEL.     See  Defamation,  1. 

LICENCE — Licence  to  bankrupt— Freedom  from  arrest  Or  molestation. 
— Licence  signed  by  some  creditors  only — No  concluded  binding 
agreement.     Jn  re  Scmple 94 

LIMITATIONS  (STATUTE  OF)  —  1.  Acknowledgment  in  bar  — 
Answer  to  suit — Admission  by  trustees  that  money  claimed  had  been 
advanced— 8  A  4  Will.  IV.  c.  27,  s.  40.     Blair  y.  Nugrut  .154 

2.  Adverse  possession — Tenancy  at  will— Occupation  by  pur- 
chaser's son  before  conveyance — Subsequent  conveyance  to  purchaser 

-Mortgage — Accruer  of  right  of  entry — Statute  of  Limitations,  1888, 
SS.  2,  7.     Doe  d.  Qoody  y.  Carter 472 

3.  Tenant  at  will — Devise — Beal  Property  Limitation  Act, 

1838  (8  A;  4  Will.  IV.  c.  27),  ss.  2,  7, 16.     Doe  d.  Dayman  y.  Moore     .     374 

4.  Ejectment — Bight  of  lessor  of  plaintiff,  whether  barred — Title 

— Devise — Special  heir — Words  of  purchase  or  limitation — Beal 
Property  Limitation  Act,  1888  (8  A;  4  Will.  IV.  c.  27),  ss.  0,  16.  Doe  d. 
Augelly.  Angell 270 

5.  Post  obit  bond — Condition— Time  runs  from  death  of  person 

upon  whose  decease  sum  secured  becomes  payable— Civil  Procedure 
Act,  1888  (3  A;  4  Will.  IV.  c.  42),  s.  8.     Tuckey  y.  Ilawkins  .     680 
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M— itc  ^^  PENDENS— Administration  suit— Decree — Judgment  creditor— 

T^         Purchaser  for  value  without  notice — Prior  leg^al  estate — Delay — Laches. 

W*    flffl  iVeti;  V.  ^aWo/i^orftttry    .         .         .         .      , 62 

LTTNACY  —  Detention    of   lunatic  —  Licensed  asylum  —  Order   for 

admission  —  Medical    certificate  —  Form  of  certificate — Sufficiency  of 

lewntofr         particulars— Habeas  corpus.    In  re  ShiUtleworih  .        .390 

1KANDAMT7S— Peremptory    mandamus,     return     to— Affidavit    on 
venan    ..         showing  cause  against  rule.     Jt.  y.  Hudson 774 

MINE — Cost-book  mine — Authority  to  pledge  credit  of  general  body 
•ctment  r         ^^  members.     Ste  Partnership,  2. 

t— Bvider 
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MOBTOAOE — 1.  Equitable  mortgage — Power  of  attorney— ^Authority 
to  apply  rents  in  redemption  of  principal  and  interest.     Abbott  y.  Straiten 

136 

2.  Foreclosure — Infant  tenant  in  tail — Conveyance  from  infant 

.^^. .         not  required — Decree  need  not  give  infant  day  to  show  cause.    HuUon  y. 
eofren..  ^^^^ *  ^    ^ ^^^ 

-Injuaccc  3.  Priority— Bill  to  establish  an  unregistered  lease  against  a 

of  ]m          subsequent  duly  registered  mortgage — Failure  to  prove  notice— Decree 
for  redemption.     BtUler  y.  Sparrow 168 

«,nrtrtii  ^* Priorities   between   incumbrancers— TTndervalue-Heir- 
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at-law — Solicitor.    See  Fraud  and  Misrepresentation,  3. 


5.  Redemption — Foreclosure — Principal  and  interest  payable  at 

idlord  iS  end  of  term  of  years — Non-payment  of  interest — Agreement  between 

ladf—^  parties  as  to  time  of  payment.     Boddy  y.  Williams  ....         1 

'  6.  Hents— Eeceiver — Appointment   at    suit    of   puisne    incum- 

ait-1^  brancer— Subsequent  extension  to  suit  of  prior  incumbrancer — Eents 

<T.  ^\  due  before  date  of  extending  order,  right  to.     Abbott  y,Siratten  136 

Qpulfor;'  NEOLIOENCE — Mischievous     animal,    isjury    by  — Knowledge    of 

Jer—I^  mischievous  propensities.     See  Action,  Cause  of,  2. 

NEG0TLA3LE    INSTRUMENT  —  Dividend   warrant— Government 
stock.     See  Stock. 


^-ti*  NOTICE— 1.  Deed— Title— Duty   of  inquiry.      Set  Vendor  and  Pur- 

"^^'^w  chaser,  2. 

.    -  2.  Life  policy — Assignment — Agent — Constructive  notice.     Qale 

V.  Lewis 425 


3.  Of  action.    See  Action,  Cause  of,  3. 

NUISANCE — 1.  Injury  to  public  right— Obstruction  of  river— Bever- 
ptir-  sioner — Measure  of  damages.     Dobson  y.  Blackmore      ....    493 

toi^J'^  2.  Liability  for  nuisance — Owner  not  in  possession— Liability 

aSj  l^i  for  act  of  tenant — Property  demised  capable  of  creating  nuisance — 

Smoke  issuing  from  chimney— Damage  to  adjoining  property — Action 

^  on  the  case.     Mich  y.  Basterfield 716 


OFFICE— Sale  of— Unlawful  agreement.     See  Contract,  5. 


\^3^  PABLIAMENT— 1.  Franchise— Appeal  against  Revising  Barrister— 

^  '^poei  Notice  of  intention  to  prosecute  appeal— Necessity  of  giving  ten  days' 

;>:0  notice— Parliamentary    Voters  Registration  Act,   1843  (6*7  Vict. 

c.  18),  s.  62.     Norton  v.  Totvn  Clerk  of  Salisbury 526 

fP*j^,«  2. Indorsement— Date  of  signature — Consolidated 

^53^  appeal— Agent.     Wanklyn  y.  Woollett 545 

B.B. — VOL.  LXXII.  63 
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PABLIAVBNT— 3.  Franchise — Borough.  Tote — Notice  of  objection — 
Date  and  service  of  notice — Parliamentary  Voters  Registration  Act, 
1843  (6*7  Vict.  c.  18),  s.  17..   BetnUn  v.  Ilockin         ....     517 

4. Service  of  notice — Mistake  as  to  place  of  abode 

— Service  at  office  in  another  parish.    Allen  v.  Oreejisill  556 

5.  County   vote  —  Assig^nee    of  rent  charge— Six  months' 

possession.    Hayden  y.  Ouerseera  of  TwerUm 512 

6.  Burgage  tenement — 40s.  freehold — Custom.    Busker 

v.  Thompson 529 

7.  Notice    of  claim — Amendment    of — Discretion    of 

Revising  Barrister— Parliamentary  Voters  Registration  Act,  1843 
(6*7  Vict.  c.  18),  s.  101.     Elliot  v.  Overseers  of  St.  Mary   Within,  Carlisle 

538 

8.  Returning  officer,  action  against — Breach  of  public  duty — 

Rejection  of  vote.    Pry ce  y.  Belcher 756 

PARTNERSHIP— 1.  Account— Decree  — Refusal  of  partner  to  pro- 
duce partnership  books — Oharge  of  10  per  cent,  by  Master  as  net  profits 
during  period  of  partnership.     Walmsley  y.  Walmtley  .129 

2.  Joint  adventure — Cost-book  mine — Oo-adventurer  managing 

mine,  whether  having  implied  authority  to  pledge  credit  of  other 
co-adventurers  for  money  borrowed  for  purposes  of  concern.  Ricketts 
y.  Bennett ....     691 

PATBNT— Infringement— Novelty— Pleading  —  Evidence  —  Proof  of 
issues.     Stead  y.  Anderson 730 

PENALTY.    See  Revenue. 

PLEADING.  See  Action,  Cause  of;  Contract,  1 ;  Covenant,  1 ; 
Estoppel ;  Patent ;  Principal  and  Surety ;  Sheriff. 

POOR  LAW — 1.  Ouardians,  authority  of— Single  parish— Building 
of  workhouse— Necessity  of— Consent  by  majority  of  guardians— Poor 
Law  Amendment  Act,  1834  (4  A;  5  Will.  IV.  c.  76),  ss.  Sd,  38, 39.  R.  y. 
Poor  Law  Commissioners .        .     250 

2.  Parish  property — Lands  vested  in  overseers  and  church- 
wardens as  quasi-corporation— Right  of  one  overseer  to  act  without 
concurrence  of  rest — Poor  Relief  Act,  1819  (69  Oeo.  III.  c.  12),  s.  17. 
OanvillY.  UUing 822 

3.  Settlement  of  pauper — Ten  miles  limit,  measurement  of— Poor 

Law  Amendment  Act,  1834  (4  A;  6  Will.  IV.  c.  76),  s.  68.  R.  y. 
Inhabitants  of  Saffron  Walden 186 

4.  Removal— Union  of  two  parishes — ^Effect  of,  on  settle- 
ment previously  acquired  in  one.    R.  y.  Inhabitants  of  St.  Martin  244 

POWER— 1.  Execution— Excess— Charge  of  debts  and  portions — 
Condition  precedent — Excess  severable.    Richardson  y.  Simpson         .     124 

2.  Exercise  by  will— Gift  of  one  half  of  "my  property" — 

Whether  including  proi>erty  subject  to  power.    Frankcombe  y.  Hayward 

773 

POWER  OF  ATTORNEY— Revocation — Power  coupled  with  interest 
—Power  of  attorney  which  is  part  of  a  security  for  money  is  not 
revocable.     Abbott  y.  Stratten 136 


aba- 


i:       VOL,  Lxxii.l  INDEX.  885 

tio:-            PRA.CTIOB  —  Chang^e  of  venue  —  Jury  —  View  in  another  county — 
1 1.         Jurisdiction  of  Court.     Malins  y.  Lord  Dunraven 784 

AndseeOoBtm;  Discovery. 

PBINCIPAL  AND  AGENT— Sale  of  shares  by  auction— Undisclosed 
principal — Liability  of  auctioneer.     Franklyn  v.  Lamond  .  .671 

PRINCIPAL  AND  SUBETY*-Bond— Condition— Indemnity— Col- 
lector of  taxes — Pleading^ — Evidence — Judgment  against  surety  under 
Judge's  order  at  suit  of  Beceiver-Oeneral.    King  v.  Norman    .        .    761 

RAILWAY — 1.  Indictment — ^Misfeasance — Obstruction  of  highway — 
Execution  of  works— Departure  from  statutory  powers.  B.  v.  G.  N. 
By.  Co 262 

2.  Company— Application  for  shares — Misrepresentation.     See 

Company,  1. 

RECEIVER— 1.  Recogniaance— Surety — Liability — Costs  of  attach- 
ment for  not  accounting,  of  appointment  of  new  receiver,  and  of  order 
to  tenant  as  to  payment  of  rents.    Mauneell  y.  Egan  ....      60 

2.  Mortgage — Appointment  at  suit  of  puisne  incumbrancer — 

Subsequent  extension  to  suit  of  prior  incumbrancer — Rents  due  before 
date  of  extending  order,  right  to.    AhhoU  y.  Straiten  .136 

REVENUE — Stamp  duty — ^Agreement  to  pay  penalty  if  necessary — 
Evasion  of  Stamp  Act — Illegal  agreement — Stipulation  as  to  penalty 
not  enforceable.    Abbott  y.  Stratten 136 

And  see  Evidence,  2. 

RIVER — Obstruction.    £fM, Nuisance,  1. 

SALE  OF  OOODS — 1.  Coals — Non-compliance  with  statutory  regula- 
tions—Loss  of  right  to  recover  price  of  goods  sold.     Cundell  y.  Dawaon 

621 

2.  Sale   by  auction — Breach    of  condition — Purchase-money — 

Condition  for  re-sale  if  purchase -money  not  paid  by  time  stipulated — 
Conditional  sale — Rescission  of  contract.    Lamond  y.  Davall  502 

3.  Stoppage  in  transitu— Seller's  lien— Delivery— Termination 

of  transitus— Re-delivery  to  seller— Acts  of  ownership — Form  of  con- 
tract.    Valpy  y.  Gibson '.        .         .         .     740 

SCHOOL — Buildings— Inquirer-Petition.  See  Charity  and  Charitable 
Trust,  2. 

SETTLEMENT  (MARRIAGE)- Covenant  of  husband  to  insxire  his 
life  with  '^ some  respectable  Assurance  Company"  and  assign  policy  to 
trustees — Policy  effected  with  Friendly  Society— Policy  not  assignable. 
Courtenay  y.  Courteiiay Ill 

SHERIFF — 1.  Action  against— False  return — Several  writs— Rent 
due  to  landlord— Notice  to  execution  creditors— Neglect  to  pay  rent — 
Pleading.     Cocker  y.  Mmgrove 235 

2.  Fees— Writ  of  ca.  sa. — Solicitor  of  execution  plaintiff,  whether 

liable  to  sheriff.     Maybery  y.  Mansfield 440 

SHIP  AND  SHIPPINGS— 1.  Charter-party— Loading  in  turn— Delay 
— Loss  of  loading  turn— Mistake  in  navigating  ship  to  berth— Reason- 
able time.     Taylor  y.  Clay 416 

2.  Sale  of  ship— Wreck  of  ship  and  damage  to  cargo— Authority 

of  master  to  sell  ship  and  receive  proceeds  of  sale.    Ireland  y.  Thomson 

560 
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SIiAKDEB.     See  Defkmstion,  2. 

SOLIOITOB — 1.  Costs— Solicitor-trustee— Ko  rig^ht  to  chargre  profit 
costs  in  absence  of  express  authority  in  trust  deed — Securities  obtained 
from  cestui  que  trust  for  untaxed  costs  and  advances  set  aside.  Oomley 
V.  Wood 157 

2.  Taxation  of  costs — Cestui  que  trust — Order  for  taxation 

on  undertaking  to  pay  balance— Extended  relief  against  costs  subse- 
quently claimed — ^Estoppel.     Oomley  ▼.  Wood 157 

3. Continuous  transaction — Statute  of   Limitation — 

Earlier  items,  whether  barred  —  Set-off — Judge's  order.  Phillips  ▼. 
Broadley 433 

4.  Liability— Writ  of  ca.   sa.— Solicitor  of  execution  plaintiff, 

whether  liable  to  sheriff  for  fees.     Mayhery  y.  Mansfield  .     440 

5.  Privilege — Arrest — Arrest  while  attending  at  Master's  office 

to  tax  costs.     In  re  Hope 791 

And  see  Discovery,  1. 

SPECIFIC  PEB.FOB.MANCE— 1.  Agreement  for  lease— Part  perform- 
ance— ^Delay — Laches — Costs.    Burke  v.  Smyth 45 

2.  —  Waiver,  evidence  of— Lease  executed  by  tenant — 

Bent  received  by  landlord — Subsequent  refusal  to  execute  lease — Term 
of  lease — Illegal  stipulation — Performance  decreed  as  far  as  capable  of 
legal  execution.     Carolan  y.  Brabazon 50 

3.  Contract   relating  to  lands  —  Purchase   of   legal  estate   for 

valuable  consideration  without  notice— Ko  defence  to  suit  for  specific 
performance  of  prior  registered  equitable  contract.  Drew  y.  Earl  of 
Norhury 62 

STAMP  DUTY.     See  Revenue. 

STATUTE  —  Construction — Metropolitan  Police  Acts  — Local  and 
personal  or  public  general  Acts  — Public  authorities  protection. 
Bamett  y.  Cox 386 

STATUTES— 59  Geo.  HI.  c.  12,  s.  17  ^oor  Belief  Act,  1819).  See  Poor 
Law,  2. 

11  Geo.  IV.  A  1  Will.  IV.  c.  65,  ss.  12,  14  (Infants'  Property 

Act,  1830).    See  Infant,  1. 

3  &  4  Will.  IV.  c,  27,  ss.  2,  7  (Beal  Property  Limitation  Act, 

1833).     See  Limitations  (Statute  of),  2,  3. 

S.  3.     See  Limitations  (Statute  of),  5. 

S.  9.     See  Limitations  (Statute  of),  4. 

S.  15.     See  Limitations  (Statute  of),  3,  4. 

S.  40.     See  Limitations  (Statute  of),  1. 

4  A:  5  Will.  IV.  c.  76,  ss.  23,  38,  39  (Poor  Law  Amendment  Act, 

1834).     See  Poor  Law,  1. 

S.  68.     See  Poor  Law,  3. 
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STATX7TBS— 6  A  7  Vict.  c.  18,  a.  17  (Parliamentary  Voters  Registra- 
tion Act,  1843).     See  Parliament,  3. 

S.  63.     See  Parliament,  1. 

S.  101.    See  Parliament,  7. 

BA9  Vict.  c.  106,  s.  3  (Real  Property  Act,  1845).     See  Landlord 

and  Tenant,  10. 

STOCK — Government  stock — Bank  of  England — Dividend  warrants 
—Negotiability— Bon4  fide  holder— Usage  of  trade — Gustom — Power  of 
attorney — Authority  to  receive  dividends — Pleading.  Partridge  v.  Bank 
of  England 311 

TRESPASS— Distress  by  landlord— Betainer  of  goods  distrained  after 
acceptance  of  rent  in  arrear  and  costs  of  distress — Conversion— Trover. 
West  V.  Ntbhs o7o 

TBOVEB — See  Trespass. 

TRUST  AND  TBUSTEE— 1.  Breach  of  trust— Funds  allowed  by 
settlor  to  remain  upon  personal  security  of  trading  firm — Change  in 
firm — Duty  of  trustee  not  to  permit  money  to  remain  upon  personal 
security  of  new  firm.     Cummins  v.  Cummins 29 

2.  Stock  sold  by  trustee  and  partly  replaced — ^Death  of 

trustee — Direction  before  death  that  stock  be  bought  to  replace  balance 
of  stock — Stock  purchased  impressed  with  trust.     Robertson  y.  Morrice 

766 

3.  Costs — Solicitor-trustee — No  right  to  charge  profit  costs  in 

absence  of  express  authority  in  trust  deed — Securities  obtained  from 
cestui  que  trust  for  untaxed  costs  and  advances  set  aside.  Oomley  v. 
Wood 157 

4.  Retirement  of  trustee — Jurisdiction  of  Court  to  permit  retire- 
ment without  appointing  new  trustee — Trustee  wishing  to  retire 
not  bound  to  name  another  willing  to  take  his  place.  Courtenay  v. 
Courtenay Ill 

UNLAWFUL  AGREEMENT.     See  Contract,  3—5. 

VENDOR  AND  PURCHASER— 1.  Particulars  and  conditions  of  sale 
— Observations  upon  the  duty  of  a  vendor  in  preparing  particulars  of 
the  estate  to  be  sold.     Martin  v.  Cotter 100 

2.  Title — Perpetual    rent-charge — Deed — Notice — Inquiry   into 

circumstances  attending  execution.     Baddy  y.   Williams    ...         1 

3. Sale  by  Court — Misrepresentation — ^Reservation  of  liberty 

of  turbary  and  limestone  and  of  manorial  rights  and  tolls  of  fairs  and 
markets  within  manor — Misdescription  of  tenant's  interest — Compensa- 
tion— Abstract  of  title — Time  for  delivery  of  requisitions— Waiver, 
Martin  v.  Cotter 100 

WAIVER — Contract — Evidence — There  must  be  as  clear  evidence  of 
the  waiver  as  of  the  existence  of  a  contract.     Carolan  y.  Brahazon    .      50 

WASTE— Injunction — Lessee  for  lives  renewable  for  ever — Bog — 
Kight  to  cut  turf  for  sale — Other  acts  of  lessee  benefiting  estate. 
Coppinger  v.  Guhhins 81 

WILL — 1.  Abatement — Gift  of  stock  in  trust  to  pay  legacies  and  to 
invest  balance  of  produce  in  land — Priority  between  legatees  and 
devisee  of  land  to  be  purchased.     Jackson  y.  Hamilton  .     169 
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WILL— 2.  Abatement— Annuity— Oovenant  in  marriage  settlement 
to  leave  half  of  real  and  personal  estate  to  wife — ^Devise  of  estate  sub- 
ject to  anniuties— Election  of  widow  to  take  against  will— Abatement 
of  annuities.    Jack»otiY,  Hamilton 169 

3.  Annuity — Commencement — Gift  of  lands  subject  to  annuity— 

«  From  the  death  of  my  said  wife  "—Date  for  first  payment  specified- 
Whether  annuity  payable  in  widow's  lifetime.    Jackson  v.  Hamilton    169 

4.  Absolute  gift— Oifk  of  personalty  for   life    with   power  to 

appoint  by  will — Remainder  to  executors  and  administrators  of  legatee 
in  default  of  appointment.    Devall  v.  Dickens 778 

5.  Charge  of  debts — Beal  and  personal  estates  in  England  and 

Ireland — Charge  on  Irish  estates — Funeral  and  testamentary  expenses 
— Exoneration  of  English  estates.     Coote  v.  Coote        ....      36 

6.  Devise — Special  heir — Words  of  purchase  or  limitation — ^Beal 

Property  Limitation  Act,  1888  (8  ft  4  WiU.  IV.  c.  27),  s.  9.  Doe  d. 
Angell  v.  Angell 270 

7.  Devise  of  land  in  trust— Charitable  uses— Life  interest  to 

widow— Bemainder  to  charity — Devise  to  charity  void — Life  estate 
valid.     Young  v.  Orove 687 

8.  Executor  —  Oift   of    '^ reasonable"    sum   to   executors    and 

trustees  for  their  trouble— Beference  to  Master  to  fix  amount.  Jackson 
V.  HamUUm 169 

9.  <<nrext    of  kin"— Gift   to   A.    absolutely   and   if  she    dies 

unmarried  under  21  to  testator's  next  of  kin— Period  of  ascertaining 
next  of  kin — ^A.'s  personal  representative  held  entitled.  Murphy  ▼. 
Donegan 121 

10.  << Beady  money" — ^Money  in  hands   of  salesman— Current 

account — Banker.    Smith  y.  Butler 132 

1 1 .  Besidue— Oift  of  use  of  plate  to  wife  with  power  of  disposition 

— Plate  not  disposed  of  during  wife's  lifetime— Falling  into  residue. 
Espinasse  y.  Lufflngham 41 

12.  Bevocation— Life  interest — Bevocation  by  codicil— Whether 

revoking  whole  original  gift.    Fry  y.  Fry 793 

13.  Survivorship  —  Gift    of  stock  —  Provision   for   children    of 

legatees — <'  In  case  my  nieces  should  not  survive  me  " — Period  to  which 
siurvivorship  referable.    Rogers  y.  Towsey 779 

W0BD8— «<From."    £fee  Contract,  1. 

«*  Next  of  kin."    'See  Will,  9. 

»<  Beady  money."    See  Will,  10. 

— :—  "Beasonable."    See  Will,  8. 

— ^  <<  Such  male  issue."    See  Estate,  1. 
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